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EDITOR’S NOTE
 




It may be useful to the reader, as background or context for the uncomfortable truths contained in this book, to know why I felt so strongly that Vincent Bugliosi was the only author in America who could write a truly meaningful account of the Simpson murder trial, and why I persisted until I finally persuaded him to write it, if not against his will, at least against his natural inclination.

Vincent Bugliosi should be on any knowledgeable person’s short list of the great lawyers in America, but as a prosecutor he stands alone, in a class by himself: His record in the Los Angeles District Attorney’s office speaks for itself: 105 convictions out of 106 felony jury trials; more importantly, 21 murder convictions without a single loss, including the prosecution of Charles Manson in the Tate-LaBianca murder case, which was to be the basis of his true-crime classic, Helter Skelter, the book that established him as the most celebrated true-crime author in America.

But perhaps a more substantive measure of Bugliosi’s stature is the judgment of his peers, and here again the weight of evidence is overwhelming. Alan Dershowitz says simply, “Bugliosi is as good a prosecutor as there ever was.” Harry Weiss, a veteran criminal defense attorney who has gone up against Bugliosi in court, makes this comparison: “I’ve seen all the great trial lawyers of the past thirty years and none of them are in Vince’s class.” Robert Tannenbaum, for years the top prosecutor in the Manhattan District Attorney’s office, says, “There is only one Vince Bugliosi. He’s the best.” Perhaps most telling of all is the comment by Gerry Spence, who squared off against Bugliosi in a televised, scriptless “docu-trial” of Lee Harvey Oswald, in which the original key witnesses to the Kennedy assassination testified and were cross-examined. After the jury returned a guilty verdict, in Bugliosi’s favor, Spence said, “No other lawyer in America could have done what Vince did in this case.”

The question I asked myself at the outset was this: What would the nation’s foremost prosecutor have done with the evidence in the Trial of the Century? I think you will find the answers in this book as surprising and as compelling as I have. Bear in mind that while Bugliosi’s analysis is unsparing, it is also objective, for he owes nothing to the myth of Simpson’s innocence and has no need, unlike many other writers on this subject, to protect his own tarnished performance in the case.

—Starling Lawrence
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INTRODUCTION
 




Well, here I go again. These are the words I am saying to myself after once again (by writing this book) being drawn back into the Simpson case after vigorously trying to remove myself from any association with it for well over a year. The initial shock was indeed overwhelming: to think that O. J. Simpson, famous and admired by millions of Americans, a Heisman Trophy winner who had carried the Olympic torch, could have committed two of the most horrendous murders imaginable…. But once I got past this reaction of disbelief, I found I had very little interest in the case itself. Certainly I was extremely interested in what the verdict was going to be, and if Simpson had testified I would have been interested in the cross-examination of him, but other than that, the case held little fascination for me. The reason is simple. How do you sustain your interest in a case, or in anything, when you already know what happened? And we all know what happened here. Simpson committed these murders. They just played a game during the trial, and I had minimal interest in the game.

The same was true of the Rodney King case. When Stephen Brill, president of Court TV, called me and asked me to commentate the first trial in Simi Valley for Court TV, I declined, telling him I was too busy with other commitments. That was certainly true, but the other reason is that the case held no fascination for me. It was a very important case sociologically, but again, we already know what happened. The crime was captured on film. So too with the Damian Williams case here in Los Angeles during the South-Central riots following the not-guilty Simi Valley verdicts. The crime was captured on film. In the Menendez case, the brothers admitted killing their parents. Where is the mystery? We already know what happened. The only type of criminal case that really appeals to me is a true murder mystery, and the interest is in the mystery, not the murder. But there was no mystery in the Simpson case. Anyone who says this case is a mystery and Simpson might actually be innocent is either being disingenuous—a euphemistic way of saying he or she is lying—or is suffering from a severe intellectual hernia, or is just not aware of the evidence. I know of no fourth option.

Yet many of the media referred to this case as a “true murder mystery.” One writer for a national paper took it a step further and called it “one of the biggest murder mysteries of our time.” The real mystery is how people with IQs no higher than room temperature can write for major publications. But actually, it’s not IQ. It’s a lack of common sense. One thing I have seen over and over again in life is that there is virtually no correlation between intelligence and common sense. IQ doesn’t seem to translate that way.

Other reporters called the case a “classic whodunit,” another way of calling it a mystery. But we all know what a whodunit is. That’s a case where there is evidence pointing to four, five, or six suspects, and the question is, whodunit? But here, not just some of the evidence but all of the evidence pointed to one person and one person only, O. J. Simpson. Not one speck pointed to anyone else. I realize that sometimes in life the truth is an elusive fugitive. That wasn’t the situation with the Simpson case.

Few reporters could resist the observation that the case against Simpson was “based entirely on circumstantial evidence,” the implication being that this was an infirmity. But the reason for this implication is that the reporters, even though it is their job to know better, had no more knowledge of the nature and power of circumstantial evidence than the man on the street. Circumstantial evidence has erroneously come to be associated in the lay mind and vernacular with an anemic case. But nothing could be further from the truth. It depends on what type of circumstantial evidence one is talking about. In a case like the Simpson case, where the prosecution presented physical, scientific evidence connecting Simpson to the crime, it couldn’t be stronger.

The true circumstantial evidence case, and the only kind that is difficult to try, is one in which not only are there no eyewitnesses—only eyewitness testimony; which is notoriously problematic, is direct evidence—but there are no bullet, blood, hair, semen, or skin matchups; in fact, no physical evidence of any kind whatsoever, such as clothing or glasses, connecting the defendant to the crime. That’s the classic, textbook type of circumstantial evidence case, in which you have to put one speck of evidence—an inappropriate remark, a suspicious bank transaction, a subtle effort to deflect the investigation, things like that—upon another speck until ultimately there is a strong mosaic of guilt. But the Simpson case was something entirely different: O. J. Simpson might just as well have gone around with a large sign on his back declaring in bold letters that he had murdered these two poor people. In other words, the case was circumstantial in name only.

Another reason why I sought to remove myself from the case is that I have been trying for some time now to complete my book on the assassination of President John F. Kennedy, the most important murder case in American history. Contemporaneously, I was updating my 1991 book, Drugs in America: The Case for Victory, which was republished this year as The Phoenix Solution: Getting Serious About Winning America’s Drug War. I view the drug problem as the most serious crisis facing our country, and I see this book as my magnum opus. When the media would call for a TV or radio appearance I had a choice: make the appearance, which required the expenditure of several hours out of my day which I didn’t have, or decline, which is never pleasant, but which I did with 95 percent of the requests. Even declining, with any semblance of civility, can take up a lot of time when one is dealing with so many requests, not only from network TV, but from radio stations and newspapers all over the country.

Despite my efforts, I was only partially successful in staying away from the Simpson case. Reporters and talk show hosts are incredibly persistent, and occasionally I would agree to appear on national TV to comment on the Simpson case, every time telling myself it was the last time. But it never was. And since I never do anything, even appear on television, without doing my homework, I kept sufficiently current with the case to know what was going on.

Because I am a writer of true-crime books, during the trial many people suggested to me that I write a book on the case. My invariable response, without giving a second of reflection, was no. The first time I felt the faintest glimmer of interest was when my editor, Starling Lawrence, called me a few weeks after the outrageous verdict and suggested I do a book based on how I would have prosecuted the case, calling it “The Second Trial of O. J. Simpson.” That titillated me somewhat, because I knew the first trial had not been handled properly at all. The problem is that since, among other things, I would have presented much more evidence of guilt than the prosecutors in this case did, I would have had to invent the cross-examination of the witnesses testifying to this evidence, and I had no desire to get into fiction. Also, I was just too busy with my other books to take on a third major book.

But my editor, like the media, was persistent, and he called back a week later to suggest I write not an all-encompassing book on the case, but a book with a narrower focus—why did the prosecution lose this case? The book could be short, he said, almost an informal discussion and “personal conversation” with the reader, an extension of the interviews I’ve given on the case over radio and television, not the in-depth true-crime book I typically write, trying to nail down every date, name, and event with particularity. Because I was just about completing my drug book update, and because I feel very confident I know why this case was lost, I agreed to do the current book.

The reader should know that this book will not be a detailed recitation of all the facts of the case or the testimony and evidence at the trial (although there will be a meaningful amount of both). I assume the reader of this book, if interested enough to buy it, is already reasonably familiar with the case. In terms of heinousness and brutality, on a scale of one to ten, these murders were a ten. A veteran LAPD detective, one of the first officers to arrive at the scene, said, “It was the bloodiest crime scene I have ever seen.” Nicole Brown Simpson, in the fetal position, and Ron Goldman, slumped over a few feet away, were found literally lying in a pool of blood, their clothing drenched in blood. The autopsies, conducted on June 14, 1994, showed that Nicole was stabbed seven times in her neck and scalp. The fatal wound was a vicious five-and-a-half-inch slash from left to right across her neck that severed both the left and right carotid arteries, virtually severed the left jugular vein, cut into the right jugular vein, and actually penetrated “for a depth of ¼ inch into the bone of the 3rd cervical vertebra.” The neck wound, the report says, was so severe, “it is gaping [2 ½ inches wide] and exposes the larynx and cervical vertebral column.” Goldman was stabbed thirty times on his scalp, face, neck, chest, abdomen, and left thigh. His fatal wounds were the severing of his “left internal jugular vein” and “stab wounds of the chest and abdomen causing intrathoracic and intra-abdominal hemorrhage.” Many of his wounds were a “combination of stabbing and cutting.” Both victims had defensive wounds to their hands, incurred trying to ward off the deadly assault.

How did it come to pass that someone we know—not believe, but know—committed these two savage murders is now out walking among us, enjoying life with a smile on his face? That’s what this book is all about.

This book sets forth five reasons why the case was lost. But even these five can be distilled down to two: the jury could hardly have been any worse, and neither could the prosecution. In fact, as bad as this jury was, if the prosecution had given an A+ rather than a D© performance (discussed in Chapters 4 and 5 of this book), the verdict most likely would have been different. (Let’s not forget that even with a dreadfully poor prosecution, on the first ballot, which the jury took within an hour after it commenced its deliberations, two of the jurors, a black and a white, voted guilty. If you can get a 10–2 with a D© performance, you can imagine, by extrapolation, what would have happened if there had been an A+ performance by the prosecution in this case, which the people of the state of California were entitled to. I’m very confident this jury would have responded with a guilty verdict, or at an absolute minimum a hung jury.) Even before I saw any of the jurors or heard or read what they had to say, I felt this way. And in listening to the Simpson jurors in posttrial interviews, and reading a book jointly written by three of them, my feelings in this respect have been strengthened. I got no sense at all from them that they didn’t care if Simpson was guilty or not, no sense that their state of mind back in the jury room had been “Even though O.J. is obviously guilty, we like O.J., so let’s give him two free murders,” or “Even though we know O.J. is guilty, blacks have been discriminated against by whites for centuries, so let’s pay back whitey and give O.J. a couple of freebies.” I didn’t sense that, nor do I believe it for one moment.

What I did see, however, were jurors who (1) clearly did not have too much intellectual firepower and (2) were biased in Simpson’s favor, most likely from the start. But a powerfully presented case and summation—which we were light years away from in this case—in which you put bibs on the jury and spoon-feed them, can virtually always be counted on to overcome both of these problems. In fact, a jury with problems like the Simpson jury is simply one of the obstacles that a competent prosecutor has to sometimes deal with. And this jury wasn’t quite as dense as some have felt. In posttrial interviewing, nearly all have proved to be fairly articulate, two having college degrees. The only kind of juror you can’t turn around would be one who was determined to let Simpson get away with these murders even if he or she had no doubt at all Simpson was guilty. But it would be an extremely rare occurrence for even one juror to have this outrageous and unconscionable attitude, much less all twelve. You’d have to be a bad human being to knowingly and deliberately give someone two free murders. And I don’t believe these twelve jurors were bad people. Being biased and being bad are two very different things. If the case had been properly prosecuted, not only would a conviction have been likely, but at an absolute minimum it would have been a hung jury.

Yet the misconception persists among most Americans (at least those who haven’t read this book) that the prosecution did an excellent job, and it was completely the fault of the jury. Chris Darden, one of the two lead prosecutors, has done his part to perpetuate this myth in his book, In Contempt. When one separates the wheat from the chaff, In Contempt has just one paragraph, the very first paragraph of the book, on why the Simpson case was lost. Even though the thrust of the paragraph is ridiculous and false on its face, no one apparently has challenged Darden on it. In the paragraph Darden says that he knew there was going to be a not-guilty verdict “from the beginning, from the moment I walked into that courtroom…and saw that jury. I could see in their eyes the need to settle a score.” “From the beginning,” he told Barbara Walters on March 15, 1996, “from the very moment I saw that jury, I didn’t believe we had a snowball’s chance in hell of convicting O. J. Simpson.”

So Darden, with highly refined and elegant powers of perception (we’ll prove throughout this book how extremely undeveloped these powers of his actually were), saw, for instance, in the eyes of the Simpson foreperson, a very pleasant and decent-looking woman, the need to give Simpson two free murders. But did Darden also see this in the eyes of the twenty-two-year-old young woman who worked for an insurance company in Burbank, and who happened to be white? Unless he has forgotten, she voted not guilty, too.

But of course, when Darden talks about a “need to settle a score,” i.e., get even, he obviously is referring to the predominantly black jury. It would be reprehensible enough for Darden to think so little of his own race that he accuses them, in so many words, of deliberately violating their oath to base their verdict on the evidence and, in effect, knowingly give Simpson two free murders to settle some score. But it becomes particularly odious when he doesn’t believe this, and is only making the charge to use the jury as a scapegoat for his and Marcia Clark’s incompetence. In writing this book, I spoke many times with eight or nine out of the twenty-five prosecutors assigned to the Simpson prosecution team. One of these prosecutors told me: “How could Chris say what he did in his book? When he joined the prosecution team (after the jury had been selected), he was just as confident of a conviction in this case as we all were.” Darden himself reveals his true feelings in the fourth paragraph of his book, also on page one. He quotes himself as saying, when the verdict of not guilty was read: “My God, my God, my God, my God.” Were I to cross-examine Darden, I’d ask him: “Chris, why were you so shocked and surprised by the verdict? According to you, you already knew, nine and one-half months earlier, that the case was lost.” And on page 327 of his book, he quotes himself as telling District Attorney Gil Garcetti after the failed glove demonstration: “Gil, it’s not over yet. We’ll still get him. I promise.” Didn’t Darden bother to read the book that he coauthored with writer Jess Walter?

The media has unthinkingly accepted Darden’s position. “It is accepted wisdom now,” Newsweek told its readers on September 30, 1996, “that prosecutors lost the criminal trial virtually the day the predominantly African-American jury was sworn in.” Yes, the accepted “wisdom” of all those who haven’t read this book. But as the Los Angeles Times said in its review of Outrage, “No one who reads this book will ever again believe that the most publicized acquittal in the history of American jurisprudence was solely the result of juror prejudice or the machinations of unscrupulous defense attorneys. The D.A. and the prosecutors have been called before the bar of justice.”

In fact, before the book you are about to read was published in early June of 1996, not one public figure, commentator, or writer was blaming the prosecution for the result in this case. (Alan Dershowitz, in his book Reasonable Doubts, was the only one who even said the prosecution was partially responsible for the result, but Dershowitz doesn’t mention any of the tremendous number of enormous blunders set forth, page after page, in this book, and the blunder Dershowitz claims the prosecution made—calling Mark Fuhrman to the stand—wasn’t a blunder at all. They had no choice but to call him. See discussion on pages 163–164).

Since the publication of this book, many pundits and writers now say the prosecution, to one degree or another, was inept. A case in point, which I want to elaborate on since it is illustrative of what has taken place, is author Jeffrey Toobin’s later book, The Run of His Life. Toobin covered the trial for The New Yorker magazine. In his October 16, 1995, wrap-up article (almost a year before publication of his book), not only doesn’t he criticize the prosecution’s performance in any way whatsoever, but he writes: “It is difficult to imagine how else Clark might have tried her case…. there appears to have been no one thing the prosecution could have done—or undone—that would have changed the result in this case…. The result, it now seems, was pre-ordained.” He describes Clark as being “at times, brilliant.” But as the review of Toobin’s later book in the New York Times Book Review on September 29, 1996, points out, Toobin now suddenly finds all types of problems with the prosecution’s performance. The reviewer writes: “Mr. Toobin may claim that the inadequacies of Ms. Clark and Mr. Darden were revealed only gradually, but in his book he criticizes Ms. Clark at the same stages of the trial during which he praised her in his magazine pieces. For example, his glowing profile of her was published shortly after what the book describes as her disastrous, misguided jury selection, which he implies may have lost the case. Of course, he is entitled to change his mind, but without any explanation his divergent reports raise questions about his credibility. You want to put him under oath and cross-examine him.”

When I said earlier that a superior presentation in the Simpson case would have resulted in a guilty verdict, this, of course, presupposes Simpson’s guilt for these two murders. But about that there can be no doubt. As I said in a Playboy magazine interview before the trial commenced: “No matter the outcome of the trial, O. J. Simpson is guilty. There can be no doubt in the mind of any reasonable person.” In fact, the question in the Simpson case has never been whether he is guilty or not guilty but, given the facts and circumstances of this case, whether it is possible for him to be innocent. And the answer to that question has always been an unequivocal no. In all my years, other than in cases where the killer has been apprehended during the perpetration of the homicide, I have never seen a more obvious case of guilt.

To distill this case down to its irreducible minimum (and temporarily ignoring all the other evidence pointing inexorably to Simpson’s guilt), if your blood is found at the murder scene, as Simpson’s was conclusively proved to be by DNA tests, that’s really the end of the ball game. There is nothing more to say. (And in this case, not only was Simpson’s blood found at the murder scene, but the victims’ blood was found inside his car and home.) I mean, to deny guilt when your blood is at the murder scene is the equivalent of a man being caught by his wife in flagrante delicto with another woman and saying to her (quoting comedian Richard Pryor), “Who are you going to believe? Me or your lying eyes?”

At the crime scene there were five blood drops leading away from the slain bodies of Nicole Brown Simpson and Ronald Goldman toward the rear alley, four of which were immediately to the left of bloody size-12 shoe prints (Simpson’s shoe size). This indicated, of course, that the killer had been wounded on the left side of his body. And the morning after the murders, Simpson was observed by the police to be wearing a bandage on his left middle finger. When the bandage was removed that afternoon, it was seen that he had a deep cut on the knuckle of the finger.

DNA (deoxyribonucleic acid) is the genetic material found in all human cells that carries the coded messages of heredity unique (with the exception of identical twins) to each individual. DNA, then, is our genetic fingerprint. Each of the approximately 100 trillion cells in a human body contains twenty-three pairs of chromosomes—one of each pair coming from one’s father, the other from the mother—which contain DNA molecules. In criminal cases, DNA can be extracted from samples of blood, semen, saliva, skin, or hair follicles found at a crime scene and then compared to DNA drawn from a suspect to determine if there is a “match.” DNA testing is a new forensic science, first used in Great Britain in 1985 and in the United States in 1987.

DNA tests on all five blood drops and on three bloodstains found on the rear gate at the crime scene showed that all of this blood belonged to Simpson. Two DNA tests were used, PCR (polymerase chain reaction) and RFLP (restrictive fragment length polymorphism). The PCR test is less precise than the RFLP, but can be conducted on much smaller blood samples as well as samples that have degenerated (“degraded”) because of bacteria and/or exposure to the elements. PCR tests were conducted on four out of the five blood drops. Three showed that only one out of 240,000 people had DNA with the genetic markers found in the sample. (A marker is a gene that makes up one portion of the DNA molecule, and the more markers in the sample, the more comparison tests can be conducted, and hence the greater the exclusion of other humans.) Simpson was one of these people. The fourth blood drop had markers which one out of 5,200 people could have. Simpson was one of these people. The fifth blood drop had sufficient markers for an RFLP test, and showed that only one out of 170 million people had DNA with those markers. Again, Simpson’s blood did. The richest sample was on the rear gate, and an RFLP test showed that only one out of 57 billion people had those markers. Simpson was one of them. In other words, just on the blood evidence alone, there’s only a one out of 57 billion chance that Simpson is innocent. Fifty-seven billion is approximately ten times the current population of the entire world.

Now I realize that Igor in Kiev, Gino in Naples, Colin down Johannesburg way, and Kartac on Pluto might have the same DNA as O. J. Simpson. If you’re a skeptic I wouldn’t blame you if you checked to see if Igor, Gino, Colin, or Kartac was in Brentwood on the night of the murders, used to beat Nicole within an inch of her life, had blood all over his car, driveway, and home on the night of the murders, had no alibi, and, if charged with the murders, would refuse to take the witness stand to defend himself. Who knows—maybe Simpson isn’t the murderer after all. Maybe Igor or one of the others is. You should definitely check this out. And while you’re checking it out, someone should be checking you in to the nearest mental ward.

To elaborate on the irreducible minimum mentioned earlier, there are only three possible explanations other than guilt for one’s blood being found at the murder scene, and all three are preposterous on their face. One is that Simpson left his blood there on an earlier occasion. When Simpson was interrogated by LAPD detectives on the day after these murders, he said he had not cut himself the last time he was at the Bundy address a week earlier. But even without that, how can one believe that on some prior occasion Simpson bled, not just on the Bundy premises, but at the precise point on the premises where the murders occurred? In fact, so far-fetched is this possibility that even the defense attorneys, whose stock-in-trade during the trial was absurdity, never proffered it to the jury.

And here, not only was Simpson’s blood found at the murder scene, but as stated, four out of the five drops of Simpson’s blood were found just to the left of the killer’s bloody shoe prints leaving the murder scene. If there is someone who isn’t satisfied even by this, I would suggest that this book is perhaps not for you, that you think about pursuing more appropriate intellectual pursuits, such as comic strips. When I was a kid, one of my favorites was Mandrake the Magician. You might check to see if Mandrake is still doing his thing.

The second possibility is that Simpson cut himself while killing Ron Goldman and Nicole Brown in self-defense—that is, either Ron or Nicole or both together unleashed a deadly assault on Simpson, and he either took out a knife he had on his own person or wrested Ron’s or Nicole’s knife away, and stabbed the two of them to death. This, of course, is just too insane to talk about. Again, even the defense attorneys, who apparently possess the gonads of ten thousand elephants, never suggested this possibility. It should be added parenthetically that if such a situation had occurred, Simpson wouldn’t have had any reason to worry, since self-defense is a justifiable homicide, a complete defense to murder.

The third and final possibility is that the LAPD detectives planted Simpson’s blood just to the left of the killer’s bloody shoe prints leaving the scene. This is not as insane a proposition as the first two, but only because there are degrees of everything in life. It is still an insane possibility, and if any reader is silly enough to believe that the LAPD detectives decided to frame someone they believed to be innocent of these murders (Simpson) and actually planted his blood all over the murder scene (and, of course, planted the victims’ blood in Simpson’s car and home), again, this book is probably not for that reader. This book is for people who are very angry that a brutal murderer is among us—with a smile on his face, no less—and want to know how this terrible miscarriage of justice could have occurred. In any event, a thorough discussion of the defense’s allegation of an LAPD conspiracy to frame Simpson (and why such a charge is absurd) is in Chapters 4 and 5.

Let me point out to those who believe in the “possible” existence of either of the aforementioned three innocent possibilities for Simpson’s blood being found at the murder scene, that the prosecution only has the burden of proving guilt beyond a reasonable doubt, not beyond all possible doubt. So it isn’t necessary to have all possible doubts of guilt removed from one’s mind in order to reach a conclusion of guilt. Only reasonable doubts of guilt have to be removed. Of course, in this case, no doubt remains of Simpson’s guilt.

 
 

In discussing the five reasons why the Simpson case was lost, the reader should know that I have very little good to say about anyone associated with this case, because of either their offensive conduct and/or their abject incompetence. The choice I had was either to be candid or not to write the book at all. The reader should also know that I am, by nature, a critical person. I’d find fault with a beautiful morning sunrise. (I am also one who finds it easy to compliment.) However, where I do find fault I don’t simply make the allegation, thereby setting up a burden for myself, and not make a solid effort to meet the burden. That’s not my style, as it is that of so many people. While there will be interludes of calm in the pages that follow, when you couple my critical nature with the fact that for several weeks after the verdict I was so angry I could have eaten nails—and I’m still angry—the reader should be prepared for an almost unremitting scathing indictment of what took place in this case.

The biggest problem by far, of course, is that a brutal murderer was set free. But the straw that broke the camel’s back was Simpson’s demeanor throughout the case and in the wake of the verdict. I’ve seen many murderers in my life, but none even approached Simpson for audacity, which he has taken to previously unimaginable heights. Let me give you a few examples of what I mean. Although he had administered several terrible physical beatings to Nicole, causing her to fear for her life, and although he eventually killed her, in his farewell letter before his arrest he referred to himself as “a battered husband.” Going on, there is a way for a guilty defendant to plead not guilty at his arraignment. You know what it is? To say “not guilty.” That’s what 999 out of 1,000 guilty defendants say. And when they do, it doesn’t bother me. I expect them to plead not guilty, to deny guilt. But that wasn’t good enough for Simpson. He had to say “absolutely, one hundred percent not guilty.” Since he knew what he had done, that bothered me, a lot.

Throughout the trial, his knowing what he had done in no way inhibited him from showing disgust and contempt for the prosecutors whenever they did anything at all which he perceived to be even slightly improper or unfair. In fact, his entire demeanor and body language indicated that he felt he was being put out by the trial, the trial being an interference with his very pleasant and enjoyable lifestyle. It was as if he felt that this one little messy incident on the night of June 12, 1994, shouldn’t be held against him. After all, he was still O. J. Simpson, wasn’t he?

His lead lawyer, Johnnie Cochran, almost matched Simpson’s audacity, and in one instance may have exceeded it. In mid-trial there were rumors that a plea bargain was being negotiated between the defense team and the Los Angeles County District Attorney’s Office. Cochran denied this, and to disabuse everyone, including the public, of any idea that Simpson was going to plead to a lesser charge, told Judge Ito in open court that there would be no plea bargain in the case. Then, outside of court, when the media continued to inquire about the possibility, he told them (and the remark was undoubtedly heard by the grieving survivors, since it was on television, radio, and in the newspapers), “Are you kidding? Absolutely not. The only thing we’ll accept is an apology and O.J. goes home today.” Can you imagine that? Simpson is entitled to an apology. The question I have—and no one has been able to give me an answer—is: Where do you get guts like this? Are some people just born with them? Can you buy them?

At the defense’s celebration party at Simpson’s home on the night of the verdict, while two precious human beings were decomposing in their graves, Simpson, with a broad smile on his face, held a Bible up in the air with his outstretched right hand. A Bible. The word “unbelievable,” a tired adjective, doesn’t really describe this type of audacity. Suffice it to say that Simpson has elevated audacity to symphonic and operatic levels. And as if the not-guilty verdict was not painful enough to all right-thinking people, Simpson immediately attempted to profit from his murders. He tried to make more money than he has ever made in his career (it was said his people hoped for $30 million to $40 million) by giving a pay-per-view television interview. Fortunately, instant vocal opposition from outraged Americans squelched this crass endeavor. He did succeed, however, in getting paid a reported $3 million for filming a two-hour $29.95 mail-order video declaring his innocence.

And during the trial, he published a book of photographs and letters from supporters titled I Want to Tell You that made him more than $1 million. Unbelievably, and shamelessly, Simpson exploited for money the person he had murdered, putting many pictures of Nicole in the book.

And it wasn’t enough for Simpson to walk out of court a free man with a smile on his face when the LAPD and DA’s office knew he was guilty. He had to rub their noses in their defeat by actually demanding that they now go out and look for the real killer or killers, adding that it would be his “primary goal in life” to search for the person or persons who had killed his Nicole. One courthouse wag remarked: “Doesn’t he have a mirror in his home?” (A month or so after his arrest, Simpson had offered reward money for the capture of the killer or killers. Since he committed the murders, he could have offered his entire net worth and it would have been an utterly risk-free offer.) Within days of the verdict he was also seen smiling and soaking up the sun on golf courses. In an interview he gave to the Associated Press, he said about himself: “The only thing that endures is character. Fame and wealth—all that is illusion. All that endures is character.”

After the verdict, Simpson challenged Marcia Clark to get in a room with him and debate the case—you know, mano a mano. And he wanted to really lay it all out in an interview with NBC’s Tom Brokaw and Katie Couric (called off by his civil lawyer). And, of course, the title of his book was I Want to Tell You. All of this showed he was a real stand-up guy. No B.S. He wanted to tell everyone what really went down, “tell it like it is.” But he didn’t want to tell it like it is to the jury at his trial, the only twelve people who held his life in their hands, the twelve people who could have convicted him of first-degree murder and sent him to prison for life. In over nine months of trial, he had no desire to say one single word to them. But after the trial he wanted to talk to everyone else about what happened.

No sound in any courtroom is as loud as the defendant’s silence when he is accused of the most serious crime of all, murder, and he chooses not to deny it from the witness stand. When a person is falsely accused of a murder, it should take a team of wild horses to keep him from the witness stand. Simpson didn’t testify, of course, because he was guilty. There is no other truly valid reason in this case for his not doing so. H. L. Mencken once said that no one ever went broke underestimating the intelligence of the American people. Simpson obviously subscribes to this, because he has tried to con us into accepting a friendly out-of-court chat with a TV commentator, or a rehearsed video as a legitimate and satisfactory substitute for his refusal to testify at his own trial.

Now for why this case was lost.








IN THE AIR
 

WHAT THE JURORS PROBABLY KNEW
 


From the moment O. J. Simpson became a suspect in this double murder case, it was “in the air,” perhaps as in no other case within memory, that he might get off despite the conclusive evidence of his guilt. In fact, even before the murders, it was in the air, Nicole presciently telling her close female friends that “O.J. is going to kill me someday and he’s going to get by with it.”

It was in the air from the day (June 17, 1994) when mental midgets stood atop the freeway overpasses holding “Go O.J., Go” signs during the slow-speed chase prior to his arrest. Everywhere one looked, it was in the air. People predicting confidently, “This jury will never convict Simpson—they wouldn’t convict him even if they were shown a film of him committing the murders.” People carrying signs outside the courtroom during the trial declaring “Free O.J.,” “Save the Juice,” and even “Whether you did it or not, we still love you, O.J.” The incessant jokes and tasteless comedy routines on TV and radio about the case, which could only serve to subliminally trivialize the murders of the victims. U.S. Senate Chaplin Richard Halverson beginning the Senate’s day on June 23, 1994, with a “prayer for O. J. Simpson.” The first juror called for questioning in the case happening to be juror number 32, the number Simpson wore throughout most of his football career, prompting Judge Ito to say, “I don’t know if this is an omen,” and Simpson to smile and nod his head in agreement. Marcia Clark, during jury selection, making one of the most ill-advised statements ever made to a jury by a prosecutor: “You may not like me for bringing this case. I’m not winning any popularity contests for doing so.” Chris Darden’s almost equally incredible and ill-advised statement to the jury in his summation at the end of the case: “Nobody wants to do anything to this man. We don’t. There is nothing personal about this, but the law is the law.” (Can you imagine being almost apologetic to a jury when you believe the person you’re prosecuting committed a brutal double murder?)

 
 

To this day, virtually everyone refers to Simpson only as “O.J.,” a friendly nickname that implies the speaker still likes Simpson or at most views him as one would an errant friend or relative, certainly not a brutal murderer. “How’s O.J. doing?” Larry King would solicitously ask any guest of his who was a Simpson intimate and who had visited Simpson recently at the jail. These and many other small signs of respect, or awe, or affection, indicated that Simpson, even if guilty, might be given some break tantamount to a papal dispensation. In the absence of a powerful prosecution, it became almost a self-fulfilling prophecy that he would be found not guilty.

This feeling, this sense, which permeated every segment of our society, was obviously known to the jurors before they were selected, even manifesting itself during the trial. Because when something is in the air, it reaches everyone, by osmosis, by accident, or, if by no other means, by the weekly conjugal visits to the sequestered jurors. Surely, no one can doubt that the jurors were speaking to those loved ones who visited them in the privacy of their quarters. Everyone knew this. You don’t have to take my word for it. What conceivable reason would Marcia Clark have had to beg Judge Ito not to let Simpson make a statement near the end of the case, when Simpson wanted to do so outside the presence of the jury, if she didn’t virtually know that what Simpson said would get back to the jury?

This “in the air” phenomenon couldn’t help but contribute, in some way, to the eventual not-guilty verdict. It made it so much easier, either consciously or subconsciously, for the jury to give Simpson every benefit he was legally entitled to, and then some. In such an atmosphere a not-guilty verdict would no longer seem to the jury like the very worst thing that any jury could do—let a brutal murderer walk out the door a free man. They were just doing what everyone had already predicted they were going to do, and apparently, if the jury was to believe the prosecutors themselves, what most people wanted them to do. Wasn’t that really what prosecutor Darden himself was suggesting to the jury when he said, “Nobody wants to do anything to this man”? And what Clark was suggesting when she said she “wasn’t winning any popularity contests”?

I’ve been asked to explain more than once why, right from the beginning, I was saying publicly that there was no question Simpson was guilty. I take no pride in having been the first public personality to come out publicly against Simpson. It just happened that way. I was asked by the media how I felt about the case way back in the early summer of 1994, and I decided to be candid. Before I tell you why I did, I should point out that some people objected to my having done so. One reason was the presumption of innocence in our society. Also, they felt that as a member of the bar, I should, therefore, not have spoken of Simpson’s guilt before the verdict.

Contrary to common belief, the presumption of innocence applies only inside a courtroom. It has no applicability elsewhere, although the media do not seem to be aware of this. Even the editorial sections of major American newspapers frequently express the view, in reference to a pending case, that “we”—meaning the editors and their readers—have to presume that so-and-so is innocent. To illustrate that the presumption does not apply outside the courtroom, let’s say an employer has evidence that an employee has committed theft. If the employer had to presume the person were innocent, he obviously couldn’t fire the employee or do anything at all. But of course he not only can fire or demote the employee, he can report him to the authorities.

Actually, even in court there are problems with the presumption of innocence. The presumption of innocence, we all know, is a hallowed doctrine that separates us from repressive regimes. It’s the foundation, in fact, for the rule that is the bedrock of our system of justice—that a defendant can be convicted of a crime only if his guilt has been proved beyond a reasonable doubt. However, legal presumptions are based on the rationale of probability. Under certain situations, experience has shown that when fact “A” is present, the presence of “B” should be presumed to exist unless and until an adverse party disproves it. For example, a letter correctly addressed and properly mailed is presumed to have been received in the ordinary course of mail delivery. But when we apply this underlying basis of probability for a legal presumption to the presumption of innocence, the presumption, it would seem, should fall. Conviction rates show that it is ridiculous to presume that when the average defendant is arrested, charged with a crime, and brought to trial, he is usually innocent. But obviously, the converse presumption that a defendant is presumed to be guilty would be far worse and, indeed, intolerable. Our system, for readily apparent reasons, is far superior to those in nations, mostly totalitarian, which presume an arrested person is guilty and place the burden on the accused to prove his innocence.

The solution would seem to be simply to eliminate the presumption-of-innocence instruction to the jury, keeping those two necessary corollaries of the presumption which do have enormous merit: first, the fact that the defendant has been arrested for and charged with a crime is no evidence of his guilt and should not be used against him; and second and more important, under our system of justice the prosecution has the burden of proving guilt. The defendant has no burden to prove his innocence. It is one thing to say that the defendant does not have to prove his innocence, and that in the absence of affirmative proof of guilt he is entitled to a not-guilty verdict even if he presented no evidence of his innocence at all. To go a step further, however, and say that he is legally presumed to be innocent when he has just been brought to court in handcuffs or with a deputy sheriff at his side seems to be hollow rhetoric. One day a defendant is going to stand up in court and tell the judge, “Your Honor, if I am legally presumed to be innocent, why have I been arrested for this crime, why has a criminal complaint been filed against me, and why am I now here in court being tried?”

As any seasoned criminal trial lawyer will attest, most juries see through the transparent fiction of the presumption of innocence. Whether they verbalize it or not, as reasonable human beings they know that if the defendant seated at the counsel table in front of them were truly presumed to be innocent in the eyes of the law, they would not have been empaneled to hear and adjudicate the charges brought against the defendant by the law. It is even possible that the articulation of the presumption of innocence by the judge to the jury may, on balance, work to the detriment of the accused. If the jury knows the presumption of innocence is a legal fiction, yet the judge intones the presumption to them in a very sober manner, and with the straightest of countenances, could it be that he thereby loses a speck of credibility in their eyes? And when he subsequently instructs them on those matters which are legally sound and designed by the law to protect the rights of the defendant (e.g., the doctrine of reasonable doubt), they may not take his words as seriously as they should?

With respect to the supposed inappropriateness of my speaking out because I am a member of the bar, the Rules of Professional Conduct of the American Bar Association, specifically Rule 3.6, provide that the prosecutor and defense attorney on a case should not make any statement outside of court as to whether the defendant is guilty or not guilty. Yet, the defense attorneys in the Simpson case consistently voiced their opinion to the media that Simpson was innocent. I don’t have any problem with that. I think Rule 3.6 is unrealistic and unduly restrictive. But the point I want to make is that if lawyers on the Simpson case who were not supposed to state their opinion did so, certainly someone like me who was not involved was entitled to do so. The First Amendment to the United States Constitution allows this.

However, even given the fact that I was not prohibited by Rule 3.6, or by the presumption of innocence, I would normally have felt it unseemly and in poor taste for me, a member of the bar, or for any public official to speak out on an accused’s guilt before the verdict, and this was the very first time I ever did so. I had objected when President Nixon (also a lawyer, by the way), during the Manson trial, said to reporters in Denver he believed Manson to be guilty. That statement made headlines throughout the country and almost caused a mistrial.

I spoke out in the Simpson case for two reasons. The main reason should be self-evident to the reader by now. The “in the air” phenomenon attending the Simpson case was, at least to my recollection, unprecedented for any criminal case. Because this was a highly unusual situation, I departed from my customary policy. There was no doubt in my mind that the “in the air” phenomenon had the potential of having a prejudicial impact on the prosecution’s case, since the jury couldn’t help but be aware of it and probably be adversely influenced in the process, and I was trying to counter what was happening. I obviously was unsuccessful.

There was another related reason I spoke out early on, months before the trial. I was disgusted by the tremendous groundswell of support for Simpson, even though two human beings had been brutally murdered, and all the evidence pointed to Simpson as the perpetrator. He had received 350,000 letters of support at the time, and although each revelation of his guilt the media learned of was clinically and dispassionately reported in the news, nearly all of the commentators on television nonetheless treated Simpson as if he were a very special human being, and not one of them dared to say one negative word about him. He was being given special treatment at the Los Angeles County Jail; thousands of people were calling in on radio talk shows asserting his innocence; some, unbelievably, stating or strongly implying that even if he was guilty, he’s O.J., let him go, he has suffered enough. As I’ve indicated, even today, everyone still calls him O.J. You know, O.J. this and O.J. that. Well, he’s no longer O.J. to me. He’s Simpson. Someone who viciously carves up two human beings and leaves them lying dead in a pool of blood forfeits his right to any endearing nicknames, at least in my view. Again, why there was this enormous support for someone who had obviously committed two of the worst murders imaginable I don’t know, but I personally found it repulsive and repugnant.

 
 

In addition to Simpson’s astonishing, and to me incomprehensible, popularity, there were two other dynamics at play in this case which were very much “in the air” and inuring to the detriment of the prosecution in the eyes of the jury: the media hype that converted the defense lawyers into “the Dream Team,” and the phenomenon of the “talking heads” who made a cottage industry out of their daily and nightly television commentaries on the events in the courtroom.

Let’s start with lawyers, specifically lawyers in criminal cases before a jury, which is the only area of the law I feel I’m qualified to talk about. I start out with the assumption that a lawyer in a criminal case is going to be incompetent, substantially so. I find my assumption to be rarely wrong. Yet society starts out with the very opposite assumption. I happen to know society is wrong, dead wrong. The reason I say this is that not only do the facts and the evidence show society is wrong, but common sense does. Here’s why. Incompetence is rampant in our society, from presidents on down. In fact, it is so bad that the only adjective I’ve been able to come up with in the lexicon that adequately describes it is “staggering.” It’s so common that I expect it, and when I find competence, I am always pleasantly surprised.

It is not my purpose in this book to convince people of this reality. If the reader isn’t aware of the prevalence of incompetence, I certainly won’t be able to disabuse him of his sheltered view in a few paragraphs. But people can’t do the simplest things right. For instance, I travel a lot, and I always assume that room service is going to forget something, whether it is water, cream for my coffee or butter for my bread, a knife, fork, or spoon, part of the order, etc. And room service is a simple, repetitive, day-in-and-day-out task that people with an IQ of 60 should be able to perform. But the people making these errors, many of whom are students working their way through college, don’t have low IQs. There is no reason to believe, in fact, that their IQs are any lower than those of people going to law school.

How often have you been in a parking garage and found that the signs directing you to the exit are grossly inadequate? They’re too small, or partially obstructed, or not in the obvious place they should be in. Or after one exit sign, the next one is so far ahead that you have already taken a wrong turn where there was no sign to guide you. And so forth. Putting adequate signs up has to be fairly simple, and the person has all the time in the world to do it. And does anyone really think that those who are responsible for putting up these signs (or highway signs, which also are so often very bad, and undoubtedly have contributed to many, many deaths throughout the years) are mentally retarded? No, they’re just incompetent. Normal people.

Have you ever moved into a brand-new home? Aren’t there one hundred defective things, many of which require your calling the workers out three or four times to fix once and for all? Do you really believe all these carpenters, plumbers, electricians, etc. are morons? Of course not. They are perfectly normal, incompetent people. It is just too much for them to do their job well, even though the work they do is relatively simple work they do every working day, and it’s almost mechanical, necessitating very little thinking.

How about all the consumer products that are difficult to operate because whoever manufactured them was too incompetent to make it easy? Or the instructions that are hopelessly confusing and sometimes flat-out wrong? In fact, many of today’s fancy, gadgety consumer goods aren’t nearly as easy to operate as were their simpler predecessors. Apparently, the brainy manufacturers haven’t gotten it through their skulls that the only purpose of virtually all products is their utility. And that frills should be added, if at all, only to enhance the product’s utility, not at its expense. How about the large office buildings either without street numbers on them or with numbers located on the building in such a way they are difficult to see from the street? Or floors and room numbers at some hotels which require an Indian guide to find? Or the recorded voice in the shuttles at some airports that are virtually impossible to hear or understand? Do you really believe the airport administrator has a much lower IQ than the average lawyer? How about the incompetents at the telephone company who decided a few years back to improve the perfectly adequate and easy-to-use touch keys on public pay telephones by adding a metal cusp on each side of them, making it actually difficult to punch the numbers? In fact, it is virtually impossible to punch the keys fast without hitting at least one or two cusps instead of the keys. Do you really think that all the people involved in this multimillion-dollar project at the telephone company are certifiable idiots, with IQs lower than those of trial lawyers? If you think so, you are wrong. There are of course thousands of other examples of incompetence. These are but a few.

If incompetence is so endemic in our society, even among people doing simple, repetitive things with a lot of time in which to do them, doesn’t common sense tell you that the incompetence is going to be even more common and pronounced with trial lawyers who deal with different witnesses in every case, with different facts and evidence, who are constantly forced to think on their feet under pressure of time, and who have an opponent who is trying to thwart and negate their every move? Yes, common sense tells you this. But this is not the way society sees it.

The reason is the extremely strong myth in our society—the genesis, I imagine, being from novels and films—that criminal defense attorneys, particularly those on big cases, are brilliant, great, high-powered, silver-tongued; that they’re magicians, able to pull rabbits out of hats, etc. Although there is incredible incompetence everywhere in our society, for some curious reason, because of this myth, defense lawyers are perceived to be an exception.

The reality is that the vast, overwhelming majority of trial lawyers in criminal jury trials are either incompetent or operating at a very low level of competence. And if most prominent trial lawyers met their reputations out on the street, they wouldn’t recognize each other.

In addition to novels and the screen, the media have been very complicit in perpetuating the myth. For example, cross-examination as bland as pablum is routinely reported to be “rigorous” or “withering.” Why? Because cross-examination is supposed to be rigorous and withering.

Similarly, there are some easy ways to destroy the credibility of an adverse witness that even a relatively unskilled cross-examiner can manage—introducing prior inconsistent or contradictory statements, showing the witness’s bias or vested interest, his poor character for truth, etc. It’s always amusing to me when I see laypeople and the media being so impressed when a lawyer does these simple, obvious things in court, things an average person would instinctively know to do. Here is how ingrained the myth is: How many times have you heard a layperson, talking about a weakness in a case, say, “A clever lawyer would…” and then proceed to tell you what the layperson thought to do himself? Why? Because lawyers are supposed to be clever.

For example, in the June 27, 1994, edition of Newsweek, the writer, referring to the apparently delirious behavior of Simpson during the slow-speed chase, wrote: “A clever defense lawyer might try to turn his bizarre ride around the L.A. freeways into evidence that he was mentally unhinged.” The writer, of course, was not tactless enough to be complimenting himself here for his own idea. He was unconsciously playing into the myth, and once he furnished the lawyer with his, the writer’s idea, he praised the lawyer’s cleverness. Again, why? Because the criminal defense attorney, not the writer, is supposed to be clever, even if, as here, the idea required no intelligence at all.

Let’s look at the Simpson case and Simpson’s lawyers, and I will then tie it all in to the damage the above myth most likely caused the prosecution’s case. It’s not going to be a pretty or flattering picture I paint of the trial abilities of the main lawyers for the defense. (Specific examples of their incompetence are found in the Epilogue.) If any of you are thinking, “Well, they won, didn’t they?” my reply is that surely no intelligent person can assess someone’s performance simply by looking at the final result. The result can frequently be traceable to factors and dynamics that have nothing at all to do with the abilities of the victor. I intend to demonstrate throughout this book that the defense won this case because of the terrible jury that heard it and the incredible incompetence of the prosecutors, not because of anything special at all done by the main lawyers for the defense.

Right from the very beginning, the media immediately started referring to the lawyers for the defense (at that time, the lead defense attorney was Robert Shapiro) as “the best that money could buy.” Why? Because they immediately assumed that if your life or liberty is on the line and you have a lot of money, you automatically get the best. Because that is the way it should be (which presupposes, erroneously, that the defendant would have any idea at all what trial lawyer to employ, or if he sought the advice of lawyer friends of his, that they would have any idea who the best criminal trial lawyers were, or had ever seen any of them in action), these simpletons unthinkingly assume that’s the way it actually is, totally ignoring the backgrounds and records of the lawyers involved.

The reality is that most celebrity defendants are extremely unknowledgeable, naïve, and vulnerable, and if they get into trouble they usually call their lawyer friends who handle criminal cases, and if they don’t know any, they call their business lawyers, who then refer them to lawyer friends of theirs. It’s very incestuous, and that’s apparently what happened with Simpson.

The first lawyer he called was a close friend of his, a celebrity lawyer named Howard Weitzman, who I don’t believe has ever handled a murder case in his life. What had Weitzman done recently in the legal arena? The actress Kim Basinger had called him to represent her when she was sued for her backing out of a film, Boxing Helena, in which she had originally agreed to star. The strong consensus in the entertainment industry was that this was a highly winnable case for Ms. Basinger, since she backed out when she learned there were nude scenes, and the central character was too unsympathetic. Perhaps even more important, there had been only an oral agreement between her and the plaintiff producers, not a written contract, and in Hollywood, backing out of oral agreements is so common it’s rarely the subject of a suit. Samuel Goldwyn, the master of malaprop, once said, “A verbal contract isn’t worth the paper it’s written on.” And the further consensus was that if she did happen to lose, the damages would be very negligible. Weitzman not only lost, but the jury returned an award against his client that was so great, $8.1 million, that Ms. Basinger was forced into bankruptcy.

Weitzman’s only big successful criminal case was the drug-trafficking case of John DeLorean. In the DeLorean case, DeLorean is seen engaging in a cocaine transaction on film, yet he was found not guilty. That indeed would be pulling a rabbit out of the hat if Weitzman and his co-counsel Donald Re had convinced the jury that DeLorean did not, in fact, engage in the transaction. But that wasn’t the issue. The issue was whether DeLorean had been entrapped, and since there was considerable evidence he had been, this was a relatively easy case for the defense. You don’t even reach the issue of entrapment in a criminal case unless the jury concludes that the defendant did commit the crime.

How did Weitzman do during the brief period he represented Simpson? I was on Larry King Live with Johnnie Cochran the night before the slow-speed chase and Simpson’s arrest. It was long before Cochran became a member of the defense team, and Cochran said during the show that if he were Simpson’s lawyer he wouldn’t let him talk with the police. I interjected that his first lawyer (Weitzman) already had, and that it was a monumental blunder, an enormous gift to the prosecution. Even if Simpson was innocent, in the emotionally traumatic state he was in on the afternoon after the murders he could have said things deleterious to his interests. But if he was guilty, it would have been virtually impossible for him to be grilled by detectives for over half an hour, trying to walk between raindrops, without telling one provable lie after another, without making one inconsistent or conflicting statement after another, all of which could be used by the DA to show a consciousness of guilt.

A few days after I said this on national TV, and others started to criticize him, Weitzman said he had tried to stop Simpson from talking with the police. But it would seem that the only reason Simpson would have had for consenting to be questioned by the police is that if he refused he’d look guilty. However, if his lawyer was advising him not to talk and, if necessary, insisting that he not do so, he had a way out. “Look, guys, I had nothing to do with these murders, and I’d love to talk with you, but my lawyer won’t let me.” That would have been the end of it. Period. Whether or not Weitzman advised Simpson not to be interviewed, we do not know. What we do know is that Simpson made sufficiently incriminating statements in the interview alone to convict him of murder, but because of the remarkable incompetence of the DA’s office, the jury never heard the statement. I will have much more to say about this later.

And astonishingly, while Weitzman’s client, Simpson, was being interrogated by the LAPD about a double murder for which he was the prime suspect, Weitzman chose not to be at his client’s side. Even a first-year law student, even laypeople reading this book, would know the advisability of Simpson’s lawyer being present during the interrogation. But you have to realize that Weitzman was considered to be one of the premier criminal defense attorneys in town, and brilliant, high-powered lawyers do things like this, right?

Detective Philip Vannatter testified at the trial that Weitzman had elected to go out to lunch rather than sit in on the interview, his only request to the detectives being that they record the interview. Weitzman has since come up with an allegation I have never heard before in Los Angeles law enforcement, one that is absurd on its face. In defense of his conduct, he told the media that “when Mr. Simpson chose to be interviewed by the police, contrary to my advice, he and I were told that there would be no interview if he wanted an attorney present.” No one, but no one, could possibly believe an allegation like that. As Will Rogers once said, “It’s the most unheard of thing I ever heard of.” At no time anywhere near the interview did Weitzman complain publicly (as he would be expected to do) or privately to the LAPD or DA’s office that he wasn’t allowed to be present during the interrogation of his client. What we do know is that Weitzman walked outside Parker Center during the interview, and when waiting reporters approached him, he said: “O.J. is upstairs trying to get his wits about him, and is answering whatever questions he can to help law enforcement investigate this case.” Not even Simpson, Weitzman’s client at the time, supports Weitzman’s story. The detectives gave Simpson his Miranda rights at the start of the interrogation, which included (I’ve heard the audio of the interview) telling him, “You have the right to speak to an attorney and to have an attorney present during the questioning.” Simpson said he understood all his rights, and when they then asked him, “Do you give up your right to have an attorney present while we talk?” he responded, “Mmm-hmm. Yes.”

My guess is that Simpson had convinced Weitzman of his innocence, and Weitzman had assumed no great harm could come to Simpson as a result of the interview. Weitzman either quit or was fired as Simpson’s lawyer, and Robert Shapiro, another celebrity lawyer like Weitzman, became the lead lawyer.

Shapiro has always been a well-respected lawyer in the legal community, but he has never distinguished himself as a trial lawyer. He has been known mostly as a plea bargainer. In my Playboy interview, which as I’ve said came out before the trial started, I pointed out that the Simpson case was apparently Shapiro’s first murder trial. (He did represent Christian Brando, Marlon’s son, in a homicide case a few years earlier, but he pled Brando guilty and Brando was sentenced to ten years.) That revelation in the interview shocked a lot of people. There were 1,159 journalists credentialed to cover the upcoming trial, with very little to do except do research on the case and its participants, as well as interview witnesses who were expected to testify in the trial, yet to my knowledge not one of them had learned that Simpson’s chief defense attorney, in a case they had already christened “the trial of the century,” had never tried a murder case before.

It wasn’t too long after the preliminary hearing in July 1994 that Johnnie Cochran joined the defense team and soon emerged as Simpson’s lead trial lawyer. I had tried a few criminal jury cases with him years earlier when I was down at the DA’s office and recalled him to be above average, which, of course, isn’t saying anything. Cochran was one of those people who (prior to the Simpson case) it had always been hard not to like. He has a ready smile and warm, jovial manner with everyone, rolls with the punches, and doesn’t project arrogance or pomposity. Cochran’s motto seems to be “Live and let live.” He has always been very well liked and respected in the legal community and is particularly known and respected in the black community. Prior to the Simpson case, however, although he may have done so, I had never heard of Cochran ever winning a murder case before a jury. (He’s claimed to reporters that he has won a great many, but not one reporter has ever thought to ask him to name just one of these cases.) In fact, in his thirty-two-year career as a lawyer in Los Angeles, the only murder case I’d ever heard of his trying before a jury that even got minimal coverage in the newspapers was when he defended a Black Panther named Elmer “Geronimo” Pratt in 1972 for having murdered a white schoolteacher on a Santa Monica tennis court. Cochran lost that case and Pratt was sentenced to life imprisonment.

Cochran had mostly made a name for himself as a civil lawyer, not a criminal lawyer, successfully representing several black plaintiffs in police brutality cases against the LAPD and L.A. Sheriff’s Department. Cochran was also a friend of Simpson’s and had been for years, going back to when Simpson was married to his first wife, Marguerite (their children would sometimes play together). Along with former law school dean Gerald Uelman, who hadn’t tried a case for years and years, Shapiro and Cochran were the only lawyers representing Simpson in court during most of the court proceedings prior to the trial.

I had commented in the Playboy piece that for all of Simpson’s money, it was nothing short of remarkable that he still didn’t have one lawyer representing him in court who had demonstrated any real competence in murder cases. But if you were to listen to the media throughout this period, one would never have known this. Their reasoning was that if Shapiro and Cochran were on this big celebrity case, and presumably charging a lot of money, they must be the best. Who am I to quarrel with such powerful logic? When Mike Tyson was on trial, the media said the same thing—that he had the best defense team money could buy. You know, of course, where Mike spent the past several years. This is what one national magazine said later about Tyson: “He watched as his $5,000-a-day attorney fumbled his way through a closing argument.”

F. Lee Bailey, an experienced and savvy trial lawyer who had distinguished himself in several murder cases, hadn’t yet appeared in court, and no one knew what his role was going to be. Lee’s last big case had been the Patti Hearst bank robbery case over twenty years earlier in San Francisco. Because the prosecution had conceded that Hearst had, in fact, been kidnapped by the SLA and she had no prior history of criminality, many in the legal community thought this was a very winnable case. But among other things, Lee gave a very short and weak final summation, and his client was convicted, propelling Lee’s career into a seemingly irreversible decline since that time. He and Shapiro had been associated for years in the practice of law, each appearing on the other’s letterhead, and Bailey was the godfather to one of Shapiro’s sons. It was believed that Shapiro wanted to bring Bailey aboard, albeit in a limited way, to resuscitate Bailey’s career and at the same time avail himself of Lee’s considerable intelligence and experience.

Harvard Law professor Alan Dershowitz was also aboard. Alan has certainly distinguished himself in the legal profession, but it has been as a prominent appellate lawyer, not a trial lawyer. He is someone you go to after you’ve been convicted, though it took months for the media to finally figure this out. To almost all of them, in fact, Dershowitz was routinely reported at the time to be another name criminal defense attorney representing Simpson in his upcoming trial, one who had successfully defended, they would write, Claus von Bülow in his trial for attempted murder. But Dershowitz had not defended von Bülow, had not handled a single witness at von Bülow’s trial. His involvement, admittedly critical, had been in securing a reversal, on appeal, of von Bülow’s earlier conviction so there could be a second trial. To the media this was too much of a subtlety for their minds to digest without very substantial reflection.

The two DNA lawyers from New York, Barry Scheck and Peter Neufeld, had not yet appeared in court and were rarely, if ever, referred to by the media. But it was unnecessary. The media already had Shapiro and Cochran in court, and Lee Bailey in the wings. It had become holy writ—and to my knowledge, virtually all members of the media accepted the apparently unassailable verity—that Shapiro, Cochran, and Bailey were the very best lawyers in the country that money could buy. They were “the Dream Team,” as almost all of the media started to call them, and no one was going to change that. It had become official.

The question I had at the time—and the trial only confirmed my need to ask it—was, how do you take a lawyer who has never tried a murder case before (Shapiro), another who isn’t even primarily a criminal lawyer but a civil lawyer who may have never won a murder case before a jury in his career (Cochran), and another who lost the last big case he tried over twenty years ago, and convert them into the Dream Team, the best that money can buy? Under what bizarre, convoluted logic or theory do you do this? I’ll tell you folks the theory. It’s called the willy-nilly theory. Only the media people could come up with nonsense like “Dream Team” to describe these lawyers.

The term “Dream Team” is only properly used to describe the best in the field, like the 1992 Olympic basketball Dream Team consisting of players like Michael Jordan, Larry Bird, and Magic Johnson. The NBA itself has the best basketball players, by far, in the world, and the Olympic Dream Team was the best of these great players who night in and night out perform at an incredible level of skill above their contemporaries. The 1995 U.S. Davis Cup tennis team was called the Dream Team, but the team consisted of Pete Sampras and Andre Agassi, the two top tennis players in the world. It wouldn’t bother me as much if the media who called these lawyers the Dream Team used the term tongue-in-cheek. But they were very serious about it. Dead serious.

Even an editorial in the Los Angeles Times referred to the defense lawyers as “the best that money could buy.” Can you imagine that? This is the intellect of people sitting on the editorial board of one of the major papers of the world, the opinion-makers of our society. Wouldn’t you think that at least one of these geniuses would say to another: “George, I understand this Cochran fellow has been practicing law in Los Angeles for thirty-two years. We’ve had countless murder cases throughout the years, many we’ve covered in fair depth. I can’t recall ever seeing his name associated with even one of these cases. Have you?” I realize that thinking is hard work. That’s why, as they say, so few people engage in it. But how much thinking is required to produce this type of question?

The point is, no one had to check. Being on a big case was enough. To hell with one’s record. Don’t confuse me with the facts, I’ve already made up my mind. On those occasions when reporters decided to do puff profiles on the backgrounds of Cochran and the others, they committed a cardinal error that is exasperatingly common among professional writers. How many times have you read a magazine or newspaper article with a dramatic or bold assertion in the caption or opening paragraph, only to search vainly for the support in the piece? Isn’t it just common sense that when you set up a burden for yourself you at least have the decency to try to meet it? In a January 29, 1995, cover story on Cochran in the Los Angeles Times Sunday Magazine, the Times reporter typically and predictably and breathlessly described Cochran as a “brilliant” lawyer, and said that “his effect upon a jury seems to be magical.” He quoted unnamed lawyers as saying, “Cochran has an approach with the jury that is unbeatable,” and “If Johnnie tells the jury that a turkey can pull a freight train, they’ll look for a rope.” Fine. But unless you’re an incompetent writer, don’t you say to yourself: “Since I’m accepting all of these candied observations as true, I had better get the evidence to support all of this.”

But the writer proceeded to name only one—let me repeat, only one—felony jury trial Cochran had ever won (I’m sure he’s won other felony jury trials), the acquittal of actor Todd Bridges in 1989 for an attempted murder inside a “rock house” in the South-Central section of Los Angeles. Bridges, who was using about fourteen grams of cocaine a day at the time, testified at his trial that he was so intoxicated after a four-day cocaine binge that he could not remember shooting the victim. Most of the article was about Cochran’s civil cases (two are mentioned, one of which he lost), the Pratt murder case, which he lost, his representation of Michael Jackson on the child-molestation civil lawsuit, which was settled, and the well-connected life he led. And that was it. The writer felt he had met his burden of proof.

Time magazine, which almost consistently was more mature, disciplined, and sensible than its competitor Newsweek in its reportage on the Simpson case, fell down in its January 30, 1995, edition. In another puff piece on Cochran, after the author made her obligatory reference to Cochran’s legal “brilliance,” she spoke of his “remarkable” talent in the courtroom, but only cited one case to support what she was saying—again, the Todd Bridges case. Then the writer really outdid herself, telling how “extraordinary” Cochran’s successful representation of Michael Jackson was. I don’t know if any of you readers recall, but the Michael Jackson child-molestation case was a five-month jury trial, and the evidence was overwhelming against Jackson, but Cochran gave a brilliant four-hour summation, turning the jury completely around and gaining an acquittal for Jackson. If you don’t recall this it’s because the brilliant and extraordinary way Cochran got his client off in this case was not by winning in a court of law (I was just being facetious earlier, of course) but by having Jackson pay the young lad reportedly around $20 million. Yes, you read right—$20 million. This requires, of course, the ability of a top-notch trial lawyer before a jury.

Listen to Newsweek’s early (July 11, 1994) puff piece on Simpson’s main lawyers at the time, Shapiro, Dershowitz, and Bailey. These were “powerhouse” lawyers, Newsweek proclaimed to its readers, and to support its point (finally, with Newsweek, we’re in the big leagues now; it knows it has to meet the burden it sets up for itself) said the three had defended such clients as Claus von Bülow (Dershowitz, as indicated, did not defend von Bülow at his trial), Patti Hearst (lost by Bailey), Leona Helmsley (not defended by Dershowitz, who did represent her on appeal and lost), Marlon Brando’s son (pled guilty by Shapiro, and up until recently was eating prison food), and the Boston Strangler (who was never prosecuted for the eleven murders he was suspected of committing; he was prosecuted, instead, for several felony sexual assaults, Bailey defended him, and Albert DeSalvo, the Boston Strangler, was convicted). Some support. So much for quality of research and reporting by one of the two leading national news magazines in America.

I realize that even if you lose a case, it may not be attributable to anything wrong you did, i.e., you may have been “brilliant in defeat.” But I assure you the writers of the Newsweek piece did not have this on their minds, any more than did the media reporters who immediately called the lawyers on the Simpson case “the best that money can buy” and “the Dream Team.” The only thing they knew was that these lawyers had been “on” or somehow associated with these big cases. That was enough for them. Again, who am I to quarrel with such powerful logic? I know when I’m out of my league.

It should be noted that I wouldn’t be making so much out of this if such shoddy research were confined to the Simpson case. But it’s not. It’s typical. If any of you readers want to see how little the opinion-makers of our society know whereof they speak, become very knowledgeable about a subject (as I have about the drug problem in America), and then read the articles they write on the subject. You’ll be shocked to learn they rarely know their posteriors from a hole in the ground.

Now that we know from their backgrounds and records that to call the defense attorneys in the Simpson case the best that money can buy is not only silly but approaching a sacrilege, how did they perform, nonetheless, at the trial? In my Playboy interview before the trial, I said, “I’ll guarantee you this. If the outcome of the trial ends up being favorable to the defense—such as a hung jury—the result will have nothing to do with anything special the principal lawyers for the defense did. And the favorable result for them will have to be traceable to dynamics other than Simpson’s innocence, since he is quite obviously guilty.” I said these other factors could be things like “race, celebrity, and bogus allegations of police misconduct.” I stand by that original assessment.

Whatever substantive yardage the defense made in this case during the trial (I’m excluding final summation, which I will discuss later) was achieved almost exclusively by the two lawyers from New York in their attack on the reliability of the prosecution’s scientific evidence, particularly the DNA evidence. Also, because the defense team had almost unlimited funds, they could vigorously contest every issue, split every hair, and then proceed to split the split hair (almost all of this done by the New York lawyers), as well as hire expensive forensic experts, one of whom, Dr. Michael Baden, they paid in excess of $100,000.

But setting aside the two DNA lawyers (top-flight technicians rather than top-flight lawyers), as far as the principal lawyers for the defense were concerned (Cochran, Shapiro, and Bailey), they were spectacularly ordinary throughout the trial. If I were to grade their performance on a relative basis, i.e., vis-à-vis other defense attorneys, I’d give them a B. But were I to grade them on an absolute basis I’d have to be in a very generous and magnanimous mood (you know, the sun is shining brightly in the morning and the orange juice is good) to give them any higher than a D or C©. In fact, the only thing they did (with Shapiro’s alleged disapproval; more on this later) was to improperly and fraudulently inject race into the case. Believe it or not, several of the inane talking heads thought this tactic was “brilliant.” But thugs out on the street with IQs of 80 play the race card. I will have much more to say on the actual performance of the defense lawyers in the Epilogue.

And what did the media say about the prosecutors in the Simpson case? They depicted them in the same, stereotypical way that prosecutors are always depicted by the media. The almost automatic adjective to describe a prosecutor is “tough,” that for a defense attorney, “brilliant.” In this case, even before the trial, when Clark was at her best arguing in front of Judge Ito during pretrial hearings, and clearly outshone Cochran, over and over the media described Cochran as “brilliant,” Clark “tough and steely.” They attributed to the defense lawyers star-celebrity qualities, while treating the prosecutors dismissively. Two representative examples from right at the beginning of the trial. In the February 6, 1995, edition of Time magazine, the prosecutors were described (again, by the same silly writer referred to earlier) as “scrappy, overworked state employees who appear to be just that when set against the silver-tongued [of course], moneyed and remarkably personable defense lawyers.” Here’s the Los Angeles Daily News, in its January 29, 1995, edition: “The trial puts the high-priced, smooth, charismatic and experienced defense lawyers, the legal Dream Team, against the workmanlike, civil-servant prosecutors.” The prosecutors, in fact, were much more experienced in criminal homicide cases than Cochran and Shapiro, though not Bailey.

How is all of this relevant to the verdict in this case? It contributed to it on two levels. One, the most obvious level, is that people, particularly relatively simple and uneducated people, as most of the Simpson jurors were, lionize celebrities. In fact, I think we all know that if Simpson weren’t who he is—a football star and legend—nothing about this otherwise mundane case would have been the same, including, most likely, the verdict. And the media had made the defense attorneys in this case celebrities in their own right, though only Bailey was prior to the trial. Implicit in the lionization of celebrities is wanting to be near them, to talk to them, and if ever lucky enough to be afforded the opportunity, to treat them specially, to help them. One manifestation of this childish but extremely common idolatry of celebrities, even though there may not be an ounce of substance behind the fame, is the interview of TV or motion picture stars on television by the station’s Hollywood reporters. Watch for the virtually incessant obsequious grin on the interviewer’s face throughout the interview. We’re a nation of celebrity and hero worshipers, so much so that we make heroes out of those who aren’t, such as John Wayne, a patriotic, red-blooded, two-fisted American who spent the Second World War in the trenches on the movie lots of Hollywood. In our passion for heroes we have bastardized the meaning of the word beyond recognition. The word “hero” has always implied courage to me, and courage, in turn, implies a choice. When the young American fighter pilot Scott O’Grady was shot down over Bosnian Serb territory last June and hid in a Bosnian forest for six days until he was rescued, under what conceivable definition does this fine young man’s effort to survive qualify as the conduct of a hero? Yet he was treated like one by this country and feted by the president at the White House.

When Captain O’Grady, eschewing the hero status he had suddenly achieved, told a gaggle of reporters that “all I was was a scared little bunny rabbit, trying to survive,” the media would have none of it. What did the pilot know? We know a hero when we see one, they said to themselves. “An American hero came home to an emotional Main Street welcome,” the Los Angeles Times and other papers gushed. “He is an American hero,” President Clinton proclaimed. Time, Newsweek, and U.S. News and World Report all had cover stories on the incident. “One Amazing Kid” and “The Right Stuff,” U.S. News and Newsweek trumpeted on their covers.

But a hero, I always thought, was someone who had risked his life to help another. The four American helicopter pilots and their crews who flew into enemy territory and withstood deadly enemy ground fire to rescue Captain O’Grady were the real heroes in this piece, but hardly a word was said about them.

Most of the Simpson jurors, of course, knew about the “Dream Team” before they were selected to serve, and undoubtedly continued to hear of this nonsense through conjugal visits and, as I’ve suggested, osmosis. And consciously or unconsciously, people want to be on the side of the celebrity, the side of glamour. That’s just the way it is.

There’s another related but more subtle phenomenon at play here, and it’s that usually, people see what they expect to see or want to see, not what they are actually seeing. I believe it was Thoreau who spoke of the endless struggle to see what is right in front of our eyes. I don’t think I’m a particularly bright individual, but there are two qualities I long ago learned I did possess. One is the ability to separate the wheat from the chaff and see through to the core of a problem, usually very quickly. The second related quality (one which I have found is even more rare, and again has nothing to do with intelligence) is that when I read, see, or hear anything, for some reason I am totally uninfluenced by what has previously been said or written about the subject. I am able to form impressions simply on the basis of what I see taking place in front of me.

Here is just one example among a great many that come to mind. President Reagan has been called the great communicator, but the first time I heard him being interviewed years ago, it was immediately obvious to me he was not a good extemporaneous speaker, and that he was an effective communicator only when he was reading his lines from a TelePrompTer. His staff, of course, knew this, and this is the precise reason they kept presidential press conferences down to an absolute minimum, shielding him, whenever possible, from having to answer reporters’ questions. I picked up on the difference between Reagan speaking without a TelePrompTer and with one within a few minutes of the first time I saw him interviewed. What I had heard and read previously about Reagan’s supposedly superb oratorical skills meant absolutely nothing to me, having no influence on the opinion I formed about whether he was or was not an effective speaker and communicator. Yet the fact (it’s not an opinion) that Reagan without a TelePrompTer was not a good communicator was lost on millions of people, including columnists and the media, for many years. It has only been in recent years that it has become much better known.

In Reagan’s first debate with President Carter, Reagan was inarticulate and unknowledgeable. Moreover, he squirmed a lot and appeared nervous. In fact, there were moments when I felt embarrassed for him, as we all do when someone performing before us is not doing well. Carter, on the other hand, was organized, articulate, and very knowledgeable. There was no question in my mind he had won the debate on both substantive and stylistic grounds. Immediately after the debate the networks interviewed the staffs of both Carter and Reagan. Carter’s people were ebullient, and although they tried to hide it, Reagan’s were clearly morose. But about half an hour or so later, the results of television surveys started coming in from the folks back home in Des Moines, Omaha, Amarillo, Tampa, and elsewhere around the country. Reagan had won the debate hands down, according to the American public. And the survey respondents didn’t say it was because they simply liked Reagan more than Carter. No, they thought he performed better, knew what he was talking about more than Carter. What these people saw, of course, was not the actual debate. They saw what they expected to see. In their eyes, at least for debate purposes, they saw a peanut farmer from a one-stoplight town in rural Georgia against a famous Hollywood movie star. Obviously, the movie star is going to know how to perform and talk better than his opponent. That only stands to reason. I remember reading William Safire’s account of the debate a day or two later in the New York Times and I was happy to learn that he, too, was aware of Reagan’s dismal and embarrassing performance.

How could this tendency to see what we expect to see contribute to the verdict in the Simpson case? It is likely that the Simpson jury perceived the courtroom performances of the defense attorneys as being more effective than they were because they saw what they expected to see. And what they expected to see was the defense lawyers scoring a lot of points in their questioning of witnesses (whether they were doing so or not) because they were the Dream Team. If they were the Dream Team, they must be scoring a lot of points, and this all helps add up to reasonable doubt.

I saw the potential pernicious influence of the above phenomenon early on in the Simpson case, and it’s one of the reasons why, in the Playboy interview, I pointed out the absurdity of the media’s announcing that Simpson’s attorneys were the best that money could buy. As of the moment of writing this book, I have yet to read or hear any other commentator on the case scoffing at the idea that Simpson’s lawyers were the Dream Team and pointing out, instead, just how ordinary they really were. In fact, as I write these very words on my kitchen table, this is from today’s (December 31, 1995) editorial in the Los Angeles Daily News: “Simpson’s considerable personal wealth allowed him to hire the best defense attorneys in the country.”

There perhaps is no better example of the phenomenon of people seeing what they expect to see working to the prosecution’s very definite disadvantage than the situation with one of the defense’s expert witnesses, Dr. Henry Lee. Lee, director of the Connecticut State Forensic Science Laboratory, is reputed to be the preeminent dean of American forensic scientists, the “top forensic sleuth,” as it were. But I think we all know by now how suspect reputations can be, and if Lee’s testimony in the Simpson case is any indication at all of his abilities, he is nothing short of incompetent. At best, he’s an example of how Mark Twain once described an expert: “Just some guy from out of town.” The problem is that the jury couldn’t see through the bloated reputation of Dr. Lee, and the prosecution, in its summation, never exposed Lee so the jurors could see the emperor without his clothing on.

There were two particular areas in which Lee’s testimony, if believed by the jury, was very damaging to the prosecution. One, he testified that he found four small bloodstains on a paper bindle enclosing seven cotton swatches containing blood collected from one of the blood drops (Item 47) to the left of a bloody shoe print leaving the Bundy murder scene (later identified as Simpson’s blood by DNA testing). Lee couldn’t figure out how the blood could have leaked onto the paper when the swatches had been left out to dry overnight prior to their being packaged. The fact that there was no assurance the blood on all seven swatches had dried completely by the time they were wrapped in the bindles, or that the subsequently frozen swatches did not leak the blood later in the summer when they were thawed out for DNA testing, or that there was not some other innocent explanation (in virtually every case there are questions, the innocent answers to which are simply never learned) did not deter Lee from saying there was “something wrong,” a term that resonated with the jurors during their deliberations. The implication the defense sought to convey, of course, was that the answer lay in evil LAPD conspirators who crept into the LAPD lab in the middle of the night and planted and tampered with the blood evidence.

Lee also testified that he found three key “imprints” on the terra-cotta walkway at the crime scene which he himself photographed when he went to the scene on June 25, 1994. They did not match the many size-12 Bruno Magli bloody shoe prints at the scene which the prosecutors said belonged to Simpson. One was definitely a shoe print, he testified, one was a “parallel line imprint,” and the other he simply called an “imprint.” The latter two “could be” shoe prints, he said, all of which raised the inference of a second assailant. This, of course, challenged the prosecution’s position that Simpson was the lone killer, and hence challenged their conception of the entire case against him.

Lee also found bloody “parallel line imprint” patterns on the envelope found at the murder scene containing the glasses belonging to Nicole’s mother which she had left at the Mezzaluna restaurant earlier in the evening and which Ron Goldman was returning when he was murdered, on a small, triangular piece of paper near the bodies, and on Ron Goldman’s jeans. Lee testified that all of these imprints could possibly be partial shoe prints, and since he concluded they were not from the Bruno Maglis or Ron Goldman’s shoes, the defense suggested they came from the shoe of the second assailant.

But William Bodziak, the FBI’s senior expert on shoe prints, and the former chairman of the footwear and tire section of the International Association for Identification, later debunked all of Lee’s conclusions. Bodziak told me he went back to the Bundy crime scene with copies of photographs Lee had taken on June 25 to examine the shoe print and the other two imprints on the walkway which Lee said “could be” shoe prints. What he found was astonishing. With blown-up color photographs, he pointed out to the jury that one of the imprints (the parallel line one) on the walkway Lee had photographed and testified to was actually tool (trowel) marks made by the workers in the laying of the cement years earlier, and the other imprint was a shoe print from one of these workers which was a permanent indentation in the concrete (ridges, depressions) that Bodziak felt with his own hands! The third imprint which Lee had testified was a bloody shoe print was, in fact, a shoe print, but the prosecution proved it was not left at the time of the murders. LAPD photographs on June 13 of the same area Lee photographed on June 25 do not show the shoe print, proving it was the shoe print of someone (police, criminalists, perhaps even the postman, etc.) who left it there after the 13th, but before all the blood was washed away several days later.

As to the bloody “parallel line imprint” patterns on the envelope, paper, and jeans Lee had suggested could possibly have come from the shoes of a second assailant, Bodziak said that none of them were shoe prints. The parallel line imprints on the right leg of Ron Goldman’s blue jeans were too erratic to be shoe prints and also had no borders representing the edge of any heel or sole. They appeared to be consistent with having been made by a swiping or brushing motion against the jeans by a sleeve from Goldman’s long-sleeved shirt, which was thick and roughly textured. Bodziak testified that he found a “striking similarity between the ribbed design on the shirt [taken from test impressions]” and the bloody imprint on the shirt. (FBI special agent Douglas Deedrick, an expert on fiber evidence, had previously testified that the bloody imprint on the jeans appeared to have come from fiber such as that on Goldman’s shirt.) As to the small (“half the size of one’s thumb”) bloody imprint on the envelope, it too was not a part of a shoe print, again having no borders, being too erratic, and the patterns being so fine and small as to be uncharacteristic of any shoe sole or heel Bodziak had ever seen. Bodziak testified that the parallel lines were consistent with a “fabric” pattern, and could have come from the jeans or shirt of Goldman. Bodziak also testified that the bloody imprint on the piece of paper wasn’t a shoe print, and even if it had been, it would have had to come from the shoe of a tiny child.

Lee demonstrated further incompetence in the forensic technique he employed to reach his conclusions. He made no test impressions of Ron Goldman’s Levi jeans and shirt (although photographs were taken of the small piece of paper, the LAPD criminalists did not collect it). This was shocking to Bodziak. He testified: “You could look at the fabric on my sleeves with a magnifying glass, but because of its three-dimensional quality, you could not determine what the exact pattern would look like in a test impression. It is absolutely essential to make test impressions for comparison purposes. It is the only way that you can make a valid comparison.”

Lee, stung and wounded by the obvious repudiation of his conclusions by the FBI’s shoe print expert (Lee’s specialty is not shoe prints), told reporters from his laboratory in Connecticut that although he stuck to his conclusions, “I’m sorry I ever got involved in the Simpson case,” and said he would probably resist any defense subpoena to return to Los Angeles to defend himself and his conclusions.

As it turned out, he didn’t have to defend or rehabilitate himself. His reputation was enough for the jury, which should have been skeptical of every single one of his conclusions once his shoe print and imprint testimony was proved to be claptrap. The foreperson of the jury, Armanda Cooley, said in the book she coauthored on the case, Madam Foreman: “Dr. Henry Lee was a very impressive gentleman. Highly intelligent, world-renowned. I had a lot of respect for Dr. Lee.” Lee’s discredited testimony hadn’t lessened his stature in Cooley’s mind one iota. Juror Lionel (Lon) Cryer told the Los Angeles Times right after the verdict that the jury viewed Lee as “the most credible witness” of all at the trial. Cryer repeated Lee’s statement that “there was something wrong,” saying the jury took these words back to the jury room with them. “Dr. Lee had a lot of impact on a lot of people,” he added.

Lee’s reputation didn’t just have an impact on the members of the jury. Remarkably, after Lee testified for the defense on direct examination, Judge Ito looked down at Hank Goldberg, the deputy district attorney scheduled to cross-examine Lee, and said: “Frankly, if I were in your shoes I would cross-examine Dr. Lee for no more than half an hour. Accentuate the positive in a friendly and professional manner, given his reputation, and then get out.” Can you imagine that? Even David Margolick, the New York Times reporter who covered the trial in an expert fashion, and who should have known better, told his readers (before Bodziak testified) that Lee was “largely unassailable.”

Ito and Margolick, at least for the moment, apparently forgot that all things and all people in life have to sink or swim on their own merits, not their reputation; that just as a wise man can say a foolish thing, a fool can say something wise.

In effect, Ito told Goldberg not even to bother cross-examining Lee because, as Margolick said, he was essentially “unassailable.” (Oh, yes. Newsweek’s assessment of Dr. Lee, even after he had been discredited by William Bodziak? “The best witness money can buy.”) So in an indirect, insidious way, because the much greater part of mankind only hears the music, not the lyrics, of human events, the jury’s viewing the defense attorneys as stars, the Dream Team, the best in the legal profession (as they viewed Dr. Lee to be the best in his profession), most likely contributed to their perception of the evidence and what was taking place before their eyes.

 
 

The other significant influence that was not only “in the air” but “on the air” was the outlandish spectacle of the TV talking heads. This influence came into play not before but during the trial, and if it reached the jury, as it almost undoubtedly did (osmosis and conjugal visits), it could only have been harmful to the prosecution’s case. These commentators, nearly all of whom were also quoted in the print media, were always talking about the enormous problems the prosecution was having, frequently suggesting their case was falling apart. But if you look at things objectively, how could the DA’s case be falling apart—which means the prosecution couldn’t win, doesn’t it?—when the evidence put Simpson’s blood at the murder scene and the victims’ blood inside his car and home? Unless the defense was able to remove that blood, which it never did, objectively speaking you have the strongest case in the world. Yet the talking heads, as well as (though to a lesser degree) the print media, never looked at the case in its totality. Instead they looked at each day’s testimony and events as if they were entire trials unto themselves, and were sending out a steady stream of distress signals about the prosecution’s case. “Lots of seeds of doubt have been planted” was the USA Today headline after Cochran’s opening statement on January 26, 1995, before even one witness had been called by either side—which is like saying that unless the prosecution does something about it, the case is already a reasonable-doubt case.

To me, the whole premise of the talking heads discussing the case throughout the day and on evening shows made no sense. Television coverage of the trial, while I was opposed to it, at least allowed anyone who was interested in the trial to watch it and see what was actually happening. And certainly, for those who wanted to watch the trial but couldn’t because of work, commentary on the evening news describing what took place that day in court is not only an established practice and custom, but it makes sense. That’s what the news is: someone telling you what happened that day in the courtroom, in Congress, in Bosnia, etc. But what conceivable purpose was there in having these silly talking heads sitting around the campfire every night chatting about the case? People didn’t need the talking heads to tell them what happened that day, because they could get that on the news. All these legal commentators did was argue with one another over their interpretation and analysis of the significance of what had taken place that day in court. However, since their interpretation and analysis were for the most part only speculation and theorizing, and because their remarks, by definition, couldn’t change what had taken place, these shows amounted to nothing but light entertainment for Simpson addicts. But needless to say, these shows were never presented as such, being offered as serious exercises.

Moreover, the whole notion of using these particular talking heads for legal analysis on the Simpson case was ludicrous on its face. In those situations where analysts are used to discuss a newsworthy event, the analysts almost always are or have been at the top of their profession. For instance, who are the analysts for professional football games? Ex-players like Terry Bradshaw and Joe Montana, among the greatest quarterbacks to have ever played the game, each winning four Super Bowls. Or Mike Ditka and John Madden, former coaches of NFL teams. At the U.S. Open or Wimbledon, the commentators are people like John McEnroe and Martina Navratilova, tennis legends who are members of the sport’s pantheon of all-time greats.

What type of qualifications, on the other hand, did the talking heads of the Simpson trial have? At least nine out of every ten I had never seen or heard of before this case. Indeed, most had never even been on national television before, many not even on local television, yet suddenly they were fixtures on the evening shows. Although it was, of course, a great opportunity for them to get their faces on television night after night, the problem was that the majority of them didn’t know what the hell they were talking about.

Look at it this way. If I can demonstrate to you, as I think I can in the Epilogue, that the members of the Dream Team, who were supposed to be the best in the legal profession, were in many instances incompetent, what does that tell you about lawyers whom no one had ever heard of before, and who were not considered by anyone to be the leading lights of their profession? The incongruous sideshow of these “experts” pontificating on how to try a criminal case was downright laughable. And listen to this. Many had never tried a murder case in their entire career. In fact, several of them, believe it or not, weren’t even criminal lawyers. They were civil lawyers who had never handled any kind of criminal case in their lives. One would think, under the circumstances, that they would have been embarrassed to serve as analysts. But to the contrary, this didn’t inhibit them at all from trying to come across like Delphic oracles to millions of people. Yet they couldn’t go more than two or three minutes without saying something utterly ridiculous, but how would a lay listener ever know?

Even most of those analysts who were ostensibly qualified to discuss the intricacies of a murder trial were, in fact, rarely so. For instance, two former Los Angeles district attorneys were network commentators. But one had never distinguished himself as a prosecutor in any way, and had the most mediocre of records as a deputy district attorney before the governor of California, a close personal friend, helped secure his appointment as DA. And the other, who ran for the office of DA, had never prosecuted one single felony case of any kind in his entire career! But one would never know this to listen to them talk.

And then there were the law school professors. Before this case, I had never heard that law school professors, who teach dry law out of casebooks, were supposed to be authorities on how to try a criminal case before a jury. But suddenly, these unknown law professors were experts on the trial of a case. The fact that they weren’t, and most, if not all, had never even tried a murder case themselves, was immaterial. They were law school professors, weren’t they? The professors who commented on the Simpson trial are perfectly intelligent people, as I’m sure most of the talking heads are. But intelligence is hardly the key ingredient of either being a top-flight trial lawyer or being capable of sagacious comments on a criminal jury trial. As a trial lawyer, intelligence is important only in the sense that it allows you to play the game, if you will. Without it, you don’t even have a ticket into the competitive arena. But beyond that, it doesn’t get you very far at all. If it did, out of the close to one million lawyers in this country, we’d have a tremendous number of great trial lawyers, but the reality is that great trial lawyers are about as rare as fishermen who don’t exaggerate. I could give you endless examples of the insipid remarks made by these talking heads (“The prosecution has no case without the domestic violence evidence” “Johnnie Cochran bringing out that the LAPD hadn’t found the murder weapon was just superb cross-examination” “O.J.’s elderly mother is sitting in the courtroom, and I doubt the prosecution’s evidence will be able to overcome that type of emotional pull with the jury toward O.J.” etc.). In fact, they seemed to have a sweet tooth for silliness.

One story I would like to relate is of a conversation I had with one of the law professors near the start of the case. I was pointing out to the professor how Simpson’s having bled all over his car and home on the night of the murders made his guilt obvious. The professor, with the innocence of a child in its crib and without batting an eye, brushed my observation aside with these words: “Oh,” the professor said, “the defense has that covered. They’re going to say O.J. cut himself on his cellular phone.” To the professor, as long as the defense had some answer for the blood, that was all that was needed to solve the problem. Whether the story was believable or not (that Simpson innocently cut himself very badly around the very same time of the murders) apparently never entered the professor’s mind. Yet the professor, with this quality of thinking, was on radio and TV, and was quoted in the newspapers as much as or more than any other analyst during the entire Simpson trial.

One of the amusing things about the talking heads as well as the print analysts (some talking heads did both) was that everything happening in court was “critical,” devastating,” “pivotal,” or “disastrous.” And they trotted out these adjectives (and continued to use them) from the very beginning of the trial. Listening to these people, if this had been a professional fight, both fighters would have been knocked out by the middle of the first round. I also found it amusing that although jurors for the most part sit wooden in the jury box during a trial, believing, like participants in a black-tie poker game, that they are never supposed to change their expressions, the talking heads were reading the jurors’ minds almost every night.

Before we move on, let me present what I believe will prove the utter incompetence of the talking heads. As I’ve indicated, most were previously known only to their immediate families. Among those who were known, at least in the legal community, was a former prosecutor and U.S. attorney from back east who was on constantly and was quite passionate about his views. Near the beginning of the trial, when all we had seen of Cochran was his completely improper and inferior opening statement (see the Epilogue), as well as his nonexistent cross-examination skills, this lawyer was opining on what a superb lawyer Cochran was and about all the concerns he’d have over facing Cochran in court. What that instantly told me, of course, was this was a .200 hitter being impressed by a .250 hitter. Not that I needed one more speck of confirmation, but after the verdict, when the L.A. Times asked me and three other prosecutors, including this former prosecutor, to write a statement on how we would have handled the case differently, I set forth some of what I say in Chapters 4 and 5 of this book, where I point out the absolutely astounding, shocking, and incredible errors made by the prosecutors in this case. But this prosecutor wrote: “I don’t have an answer for that question.” He later added: “I think they did a damn good job under horrible circumstances.” In other words, as far as this former prosecutor was concerned, the prosecutors in the Simpson case were superb prosecutors who did all they could. I didn’t have to read what he wrote to convince me he was a .200 hitter. I already knew. Yes, to that former prosecutor, Cochran was a hell of a lawyer. And this particular talking head was one of the stars of the talking head cottage industry. For the most part, it was downhill from him. After you read Chapters 4 and 5, think back to this prosecutor’s assessment of the district attorney’s performance in the Simpson case.

Why should I care if these talking heads were babbling and ranting on TV almost around the clock? Actually, I wouldn’t have cared if Simpson had been convicted. But I feel confident—although I can’t be positive—that they contributed, even if not in a major way, to the not-guilty verdict in this case. The majority of them were criminal defense attorneys who, whenever possible, usually offered a pro-Simpson, pro-defense interpretation to what was happening in court, magnifying defense points far beyond their worth and muting important points made by the prosecution. Like the print media, they were constantly finding problems and weaknesses with the prosecution’s evidence that either did not exist or that they exaggerated. They loved to expound on how the prosecution’s case was unraveling. “The DA has no chance of winning,” one of the former Los Angeles district attorneys, who has been a defense attorney most of his career, said. “Their case is in rubbles.” These negative interpretations of the prosecution’s case were “in the air” every day and every night, and so they became the conventional wisdom, the party line, as it were.

If the jury somehow inferred that the consensus of the community was that the prosecution’s case was full of holes and falling apart, how could this not help but push them, consciously or otherwise, in the direction of reasonable doubt, and hence a not-guilty verdict?

Before I get into the next chapter, I’d like to restate an important point. If any reader is wearying of my fairly constant criticism of everyone associated with this case, I’d like to remind that reader of what I said in the Introduction: that I’m still angry and upset about the verdict, and unquestionably this has affected my tone. If Simpson had been convicted, this book obviously wouldn’t have been written. Even with the not-guilty verdict, if the defense hadn’t injected the bogus issues of race and a police frame-up into the case, and if Simpson hadn’t elevated, as I’ve indicated, audacity to a Zen art, my tone would be somewhat softer. But the conduct of virtually everyone associated with this case was deplorable, and as a result, we continue to be reminded of the horror of it all by the smiling face of Simpson frolicking somewhere in the sun, or by a disturbed Simpson, scolding his detractors. And in mid-December 1995, Johnnie Cochran threw a lavish celebration party for all the jurors in the Simpson case. Can you imagine the smiles, jokes, and celebratory toasts that took place? Picture Simpson with his sharp knife viciously stabbing Nicole and Ron to death while imagining the festive party-goers dining on the best food, laughing and enjoying themselves. It’s so goddamn obscene there are no words for it.






THE CHANGE OF VENUE
 

GARCETTI TRANSFERS THE CASE DOWNTOWN
 


There can be little question—though no one could expect any of the Simpson jurors to admit it—that most members of the Simpson jury were biased against the prosecution and in favor of Simpson. If nothing else, the jury’s outrageous verdict and the lightning speed with which they reached it, demonstrate this point. How dare Judge Ito tell this jury after the verdict that society owed them a “debt of gratitude” when they came back with a verdict that not only was incompatible with the evidence but had been reached after an inexcusably brief three and a half hours? (The guilt phase of the Manson case lasted close to seven and a half months, yet the jury deliberated seven days, and that was considered a relatively short time for a trial of such length. The entire Manson trial, including the penalty phase, lasted nine and a half months.) Ito could have thanked the jurors for their time without adding the absurd comment that society owed them a “debt of gratitude.”

There also can be little question that the Simpson jurors unfortunately were the embodiment of what one English barrister said about juries in general, that a jury is “twelve people of average ignorance.” Although it’s hard to imagine how this particular jury could have been too much worse, I have never agreed with this description of juries as a general proposition. I look at juries as representing upward of five hundred years of collective human experience. Also, the knowledge of one juror is the knowledge of all twelve—that is, if one juror, because of experience or insight, sees something in the evidence the other eleven do not, as soon as he or she brings this fact, observation, or inference to the attention of the other jurors, the entire jury profits from the perception. When you look at juries in this light, it is easy to see why they normally reach the verdict called for by the evidence. But in this case, there certainly was no “collective” wisdom. The sum was no greater than the individual parts.

A few examples will suffice. One juror, a seventy-two-year-old black woman who originally had been an alternate, said during the jury selection process that she never read newspapers, magazines, or books. The only publication she subscribed to was the racing form, but she said she didn’t really understand it. This juror, after the verdict, said: “I didn’t understand the DNA stuff at all. To me, it was just a waste of time. It was way out there and carried absolutely no weight with me.” Another black female juror felt that the domestic violence evidence the prosecution introduced, showing that Simpson severely beat Nicole and she was in fear of her life at his hands, had no place at the trial. This benighted soul informed us that “this was a murder trial, not domestic abuse. If you want to get tried for domestic abuse, go in another courtroom and get tried for that.” Simpson’s history of physical brutality and violence against Nicole was completely irrelevant, according to this juror. Syndicated columnist Kathleen Parker observed that this juror’s reasoning was “akin to saying obesity is unrelated to eating. If it’s eating you want to talk about, go somewhere else. This discussion is about fat.”

A younger black female juror, we were told by court observers, appeared to be one of the brightest of the jurors. The juror, who had a college degree, was reasonably articulate and had some elementary knowledge of DNA. When she appeared on Nightline and was asked who she thought was the most impressive witness at the trial, she said she felt Dr. Henry Lee was. When asked why, she pointed out that when Dr. Lee approached the witness stand to testify, he had turned to face the jurors and smiled warmly to them.

So we know the jury was a problem. The seminal question is whether this murder trial had to be cursed with this jury. The answer is no. I don’t think I can discuss the issue any more clearly than I did in my December 1994 Playboy interview, which was on the stands on November 1, 1994, before the trial started.



Playboy: You’ve found considerable fault with the defense in this case [referring to my assessment of the defense’s performance at the preliminary hearing as well as the quality of written motions it had filed, etc]. Has the prosecution done anything wrong?
 

Bugliosi: Actually, the prosecution may have made the biggest error by far in this case—dwarfing anything the defense has done. I have no doubt that the DA and his staff are not prejudiced or antiblack in any way. However, because Simpson is black and every survey shows that blacks are overwhelmingly sympathetic to him, it’s common knowledge the DA’s office fears that blacks may hang up the jury—though the office can’t acknowledge this. If this fear—that the sympathy blacks have for Simpson at this point may override the evidence at the trial—is justified, and I’m not at all sure it is, the DA’s office is responsible for its own problem.
 

Playboy: How? In what way?
 

Bugliosi: Well, these murders happened in Brentwood. It’s the practice in Los Angeles County to file a case in the superior court of the judicial district where the crime occurred, in this case, Santa Monica, which is where the Menendez case was filed. In Santa Monica, there would have been a small percentage of blacks in the jury pool. Instead, the DA filed the case downtown, where the percentage of blacks in the jury pool will be much higher, thereby—assuming the DA’s fears are correct—multiplying the likelihood of a hung jury. If the DA tried to transfer the case out of downtown now, there would be an enormous hue and cry that he was prejudiced against blacks. But if he had filed the case where it should have been filed, and where he had every right to file it, who could have complained?
 

Playboy: Has the DA’s office given any reasons for filing the case downtown?
 

Bugliosi: Yes, but they are all weightless. A member of the DA’s press office said that the reason was that the Special Trials section handling the case is located downtown. In other words, we’d rather have a hung jury than have our two prosecutors drive an extra fifteen miles each morning. The DA’s office has also mentioned that the downtown court is set up to handle protracted cases and to accommodate the media better than the Santa Monica court. But there is absolutely nothing prohibiting the Santa Monica court from hearing this case. Whatever arrangements that would be necessary to allow this could easily have been made. I think what happened here is that when the DA’s office filed the case downtown they simply weren’t thinking of the ramifications of their decision.
 


 


Curiously, to my knowledge, this was the first public criticism of the DA’s office for having transferred the case downtown. The only thing I had seen prior to this was a few one-paragraph newspaper references to the various explanations given by the DA’s office for the transfer, without any accompanying criticism.

Los Angeles County district attorney Gil Garcetti, obviously concerned that I was speaking publicly about an alleged serious error of his, called me on the morning of November 4, 1994, three days after the Playboy interview hit the stands. “Vince, I want to congratulate you on a great interview. The only thing I would like to point out to you is the reason this case is going to be tried downtown. I don’t know how it was when you were in the office, but the way it’s been for years now is that once you take the case to the grand jury [there is only one grand jury in Los Angeles County, and it’s located in the Criminal Courts Building near downtown Los Angeles], the case has to stay downtown. [This was an explanation the DA’s office had not given before.] So this case could not have been tried in Santa Monica.”

“Gil,” I told him, “not only wasn’t it that way when I was in the office, but it still isn’t that way. Just because you take a case to the grand jury definitely does not preclude you from trying the case in the judicial district where the crime occurred. If you don’t believe me, call Jerrianne Hayslett [spokesperson for the Los Angeles County Superior Court]. I have already spoken to her and confirmed this.”

At that point Gil immediately retreated and said, “Well, I was under the impression that we were stuck downtown.” A momentous decision like this, and the DA was basing his decision on impressions as opposed to demanding and receiving definitive information from his staff on this very critical issue?

We terminated the phone conversation amiably, without my telling him something which he already knew, and which would only have served to embarrass him further. There are two ways for a case to reach the superior court for trial in the State of California. One is by grand jury indictment (forty or fifty felony cases a year, a fraction of one percent of California cases, proceed this way), and the second is the way 99.9 percent of cases reach the trial level, by the DA’s filing a criminal complaint followed by a preliminary hearing in which the magistrate concludes there is sufficient evidence for the defendant to be bound over for trial. (This, in fact, is the way the Simpson case eventually reached the superior court, after the release of Nicole Simpson’s 1993 911 tape aborted the grand jury proceedings.) I didn’t bother to tell Garcetti that if, indeed, he was operating under the erroneous assumption that once he took the case to the grand jury he was “stuck downtown,” he could have avoided the grand jury completely by simply starting the case with the filing of a criminal complaint out in Santa Monica. And if the case had been tried in Santa Monica, the likelihood of a conviction would have been immeasurably enhanced.

Since the not-guilty verdict, the DA’s office, buffeted by criticism for the loss, particularly for failing to try the case in Santa Monica, has continued to tell an uninformed public that it had no choice but to try the case downtown, and has continually offered new reasons. None of the reasons, except one, have any merit to them. And that reason is not solid. It was known from the beginning that the Simpson case would be a protracted case (called a “long-cause” case in the L.A. Superior Court, meaning a case that is expected to last in excess of one month), and long-cause cases frequently are, indeed, transferred downtown. But they don’t have to be—there is no superior court rule requiring it—and many criminal and civil trials which have lasted far in excess of one month have been tried in Santa Monica and other outlying courts.

One new spin Garcetti has put on the now infamous transfer is that even had the case been tried in Santa Monica, the composition of the jury would not have been any different from that of the jury which actually heard the Simpson case, because such a large jury pool was needed (one thousand prospective jurors) that jurors from the Simpson trial were chosen from the entire County of Los Angeles. He told the Los Angeles Daily News on October 29, 1995: “If the case had been tried in Santa Monica you would not have had the normal West Los Angeles jury pool—you would have had most of Los Angeles.” He said the Simpson jury was chosen “from throughout the county.”

Gil, I wrote off your erroneous belief that the case was stuck downtown as being attributable simply to a lack of knowledge on your part. But how can it be you did not even know where the jury pool came from in the biggest-publicity case your office has ever handled? To confirm my memory of events, I called Gloria Gomez, juror service manager for Los Angeles County. She told me that other than the fact that there were a greater number of jurors in the pool, absolutely nothing was different about the recruitment of jurors in the Simpson case. Jurors in the Simpson case were chosen under the “Bullseye system,” a computer program used by Los Angeles County for assigning jurors in all cases. The computer calculates the distance from the courthouse for jurors in the eleven superior court judicial districts of the county, and, she said, “those jurors living outside a twenty-mile radius from the courthouse are not even contacted. Nothing was done differently in the Simpson case.”

The Bullseye system, Ms. Gomez explained, tries to assign jurors in the district who live closest to the courthouse. But jurors can live in a surrounding district as long as their home isn’t located more than twenty miles from the courthouse. In the Simpson case, seven out of the final twelve jurors resided either in the Central District or in areas of contiguous districts with a predominantly black population. None lived more than twenty miles from the downtown court where the case was tried.

Gomez told me there is “no question” that if the Simpson case had been tried in Santa Monica, the racial composition of the jury would have been substantially different. This is so because the percentage of blacks in the Central District (where the case was tried), according to the most recent census, is 31.3 (whites are 29.8), whereas in the West Judicial District (Santa Monica), the percentages are 78.8 white and 7 black.

And despite my informing Garcetti way back in November of 1994 that the case wasn’t stuck downtown because the DA had taken it to the grand jury, and telling him whom he could contact for verification, Garcetti (an otherwise dedicated public servant), to justify his office’s enormous blunder, has continued to tell the public that the die had been cast when the Simpson case was taken to the grand jury. One of the last people he told this to was Katie Couric on NBC’s Today on November 1, 1995. So as to make double and triple sure that it was I, not Garcetti, who was correct, on that very same day, November 1, 1995, I called Los Angeles County deputy district attorney Stephen Licker (one of Garcetti’s deputies), who is the DA’s grand jury legal adviser. When I asked Licker if, once a case is taken to the grand jury, it is stuck downtown, he responded, “Oh no, it is common for it to go back for trial to the judicial district where the crime was committed.”

For the purposes of this book, I did not have the time to get the documentation on all the cases that were taken to the Los Angeles County Grand Jury, and after the indictment (as we’ve seen, the Simpson case didn’t even get to the stage of an indictment), the case was transferred back for trial to the judicial district where the crime occurred. But here are a few: People v. Owen, Galvez, Leno and White, Los Angeles Superior Court BA#099502, a burglary and rape case, was transferred back to Pomona in 1994. People v. Guy Bouck, BA#105867, a murder case, was transferred back to Van Nuys in 1995. In fact, on June 20, 1994, People v. Salazar, BA#096515, an eighty-one-count case of burglary, rape, and child molestation, was being presented to the Los Angeles County Grand Jury by Deputy District Attorney Gail Huttenbrauck when to her consternation she was “booted out” by the Simpson case’s coming in. After the Simpson proceedings were aborted, she returned to the grand jury to finish the presentation of her case, and after she got an indictment the case was transferred back to Norwalk for trial.

Wherever I turned, the statements of Garcetti or his public affairs office proved to be either deliberately false or simply in error. The office continues to say that the Santa Monica courthouse didn’t have a courtroom large enough to accommodate the media. Although the Santa Monica courthouse is, in fact, much smaller than the downtown one, the twelve courtrooms are not. Department C, the master calendar court in Santa Monica (where arraignments—pleas of guilty and not guilty—and assignment of cases to trial courts are made), has 104 seats. Department C could have been used as the trial court in the Simpson case by simply transferring the master calendar to another court for the length of the trial. If they didn’t want to do that, Department M, a trial court in Santa Monica, has eighty seats, the same number of seats, in fact, as Department 103 downtown, where the Simpson trial took place.

Garcetti has also said that the January 1994 earthquake in Northridge (the northwest section of Los Angeles County) had damaged the Santa Monica Superior Court building to the point where the case could not have been tried there, but I verified with the administrator of the Santa Monica court that the courthouse had been repaired by the time Garcetti transferred the Simpson case downtown. And the argument he has also made that Santa Monica could not provide adequate security is ridiculous. The courthouse there is already equipped with a metal detector and staffed with security guards.

Nothing, however, is more personally odious to me than the DA’s office saying that one of the factors considered in transferring the case downtown was that the downtown courthouse could better accommodate the media. Apart from the fact that there is just as much space near the Santa Monica courthouse for the TV trailers and their apparatus as downtown, since when is justice not the only concern? Since when should justice be jeopardized in any way at all by media considerations? If our society doesn’t take murder, the ultimate crime, seriously, what do we take seriously anymore?

Many have said Garcetti wanted the case transferred downtown because his own office is there, and being a politician running for reelection who never met a TV camera he didn’t like, he knew he wouldn’t get the same radio and TV exposure if all the cameras and reporters were out at the Santa Monica court. My guess on this view is that it is wrong.

One reason for transferring the case downtown, which has gained currency among some, is that Garcetti feared that if Simpson was convicted by a mostly white jury in Santa Monica, it might have caused a riot in the black community. But at the time the case was transferred downtown, there wasn’t the slightest hint in the black community of a possible riot over the case. (There was, right from the beginning, in the Rodney King case.) Even at the end, when the defense had succeeded in inventing a racial issue in the Simpson case, LAPD intelligence reported there was absolutely no indication of a possible riot in the event of a conviction. Garcetti himself has never suggested that the fear of a riot was even one of the reasons for transferring the case downtown.

Another related reason given by some for Garcetti’s transferring the case downtown is that a verdict there would have more “credibility” with the black community than one in Santa Monica. It’s been written in more than one book on this case that Garcetti actually told reporters this. But such a remark from Garcetti to reporters would have unquestionably been mentioned in the local and national media, which it wasn’t. And when I checked with the DA’s office of public affairs, they, too, had no record of Garcetti ever saying such a thing. This reason for the case being transferred downtown was simply one which I believe many people assumed at the time was Garcetti’s motive, and some have apparently come to believe that Garcetti actually said it.

It should be added parenthetically that since Garcetti has been pummeled unmercifully, and to his decided political detriment, for not trying the case in Santa Monica, if either of the aforementioned reasons set forth in the two previous paragraphs had, in fact, been his motive for transferring the case downtown, what conceivable reason would he have for keeping them a secret? Either of the two reasons would have been far more palatable to his constituency than those he has publicly given.

You may wonder why I am devoting so much time to this procedural matter. Even with the terribly incompetent handling of this case by the prosecution (see Chapters 4 and 5), since it nonetheless did prove Simpson’s guilt beyond a reasonable doubt, if the case had been tried before an average jury in Santa Monica, the very strong likelihood is that the verdict would have been guilty. The Simpson jury was not an average jury. If it was, we should start packing our bags for Madagascar. Our jury system is perhaps the most priceless legacy we inherited from our legal ancestors, the British. The Simpson jury defiled that legacy.

One final point before we get into the next reason for the not-guilty verdict in the Simpson case. Those with a smattering of legal knowledge have assured anyone who will listen that even if the Simpson case had been filed in Santa Monica, the defense would have made a change of venue motion to have it transferred downtown. Such a motion, the argument goes, would have had to be granted by the court, because Santa Monica would not have been a “representative cross section” of the Los Angeles community, which is required by law. But case law suggests that the motion would not have been granted.

In Williams v. Superior Court, 49 C. 3d 738 (1989), the defendant, Edward Williams, a black man, was charged with the first-degree murder of one Bruce Horton, a white man. The DA filed the case in Santa Monica (West District), because it was the locus in which the crime had been committed, and the defendant sought to have it transferred to the Central District in downtown Los Angeles on the ground that only 5.6 percent of the presumptively eligible jurors in the West District at the time were black, while 11.4 percent of the presumptively eligible jurors of Los Angeles County were black. Williams argued that the community from which a cross section of jurors should be chosen was the entire county of Los Angeles. The people argued that “the community” means the judicial district. The California Supreme Court accepted the people’s interpretation, affirming a lower appellate court’s ruling denying the defendant’s motion for a change of venue. The court said that “the [California Government] code sections relating to the establishment of superior court judicial districts and the sections relating to jury selection and management are easily harmonized. Read together, the statutes manifest an unmistakable legislative intent that the courts of the district serve the population within its boundaries. Use of the superior court judicial district as the appropriate ‘community’ in Los Angeles County effectuates this legislative purpose.” The court also found no federal constitutional limitation on the California legislature’s right to create its own communities for “representative cross section of the community” purposes, adding that having a judicial district serve as a community was particularly appropriate in dealing with “the practical problems posed by a far-flung megalopolis—Los Angeles County.”

If the Simpson case had been filed in Santa Monica, the presiding judge of the county’s criminal courts would have had the ultimate discretion to grant or deny the inevitable defense motion for a change of venue to downtown Los Angeles. But the consensus in the legal community is that he would have denied the motion, not just because of the Williams case precedent, but because the presiding judge rarely disturbs the district attorney’s decision on where to file a case in the county. Here, not only did the crime occur in the Santa Monica judicial district, but it is where Simpson lives. Moreover, Santa Monica being a much more affluent area than downtown, those sitting on a jury in Santa Monica would have been much closer, other than in race, to being Simpson’s peers than the jury which ultimately heard the case.

“The case belonged in Santa Monica,” says retired superior court judge Leonard Wolf, presiding judge in Santa Monica from 1986 to 1989. “And to say the case couldn’t have been tried in Santa Monica is simply wrong—it could have been tried there. A number of major criminal cases have been tried in Santa Monica.” Los Angeles County deputy district attorney Harvey Giss, a veteran prosecutor, says, “Anytime you have a tactical advantage, you’re a damned fool to give it up. You argue like crazy to remain in a particular locale if you think it is to your advantage. It’s like baseball. You play your percentages.”

One footnote to all of this. The wrongful-death civil action by the Goldman and Brown families against Simpson which commenced on September 17, 1996, will undoubtedly take several months to try and has been generating considerable media attention. This case is presently being tried in Santa Monica. The Michael Jackson child molestation civil lawsuit two years ago was also filed in Santa Monica. Pretrial motions had already been heard in the Santa Monica court, and, absent the settlement that terminated it, the case was scheduled to be tried there. Another major case that was tried in Santa Monica was the Billionaire Boys Club murder case in 1987, which received extensive publicity and lasted several months. I return to the original statement I made in the Playboy interview that when the DA’s office transferred the case downtown it probably just wasn’t thinking of the enormous ramifications of its decision. It was a monumental blunder, one that all by itself was a reason for the miscarriage of justice in the Simpson case.






A JUDICIAL ERROR
 

JUDGE ITO ALLOWS THE DEFENSE TO PLAY THE RACE CARD
 


A July 25, 1994, Newsweek poll, a month and a half after the murders, found that a minuscule 12 percent of American blacks felt that Simpson had been framed by the LAPD because of his race. Close to 90 percent of all blacks, then, did not feel that racism was an issue in the case. And the reason they didn’t was that it was obvious to virtually everyone that race had nothing to do with this case. The Rodney King case was a racial case. This was simply a case of a man who happened to be black murdering his former wife and her male friend. Nothing more. Nothing less. Even John Mack, president of the Los Angeles chapter of the Urban League, said (in a statement to reporters on July 17, 1994) he didn’t view the Simpson case as a racial case. Yet near the end, after the defense had fabricated the race issue at the trial, poll after poll showed the majority of American blacks, including Simpson’s jury, felt Simpson had been framed by the police because of his race. A Los Angeles Times poll of blacks in Los Angeles County showed that an astonishing 75 percent of them believed Simpson was framed.

The Simpson defense team has been receiving the blame from the American people for fraudulently injecting race into the case. And they deserve all the blame they are getting, and then some. But thus far, Judge Ito has gotten a free ride on this issue. Not here however. I blame Ito 100 percent for allowing it all to happen, for permitting race to be a big issue at the Simpson trial. In considerable part because of it, and because the prosecutors were totally inept at dealing with it once it became an issue, Simpson is now a free man.

It wasn’t as if Judge Ito hadn’t been warned. I thought Chris Darden did an excellent job of forewarning Ito. In a January 13, 1995, pretrial hearing to determine whether the defense should be allowed to ask Detective Mark Fuhrman if he had ever used the word “nigger” in the previous ten years (this was months before the now infamous Fuhrman tapes surfaced) Darden, although overstating his case somewhat, nonetheless made this eloquent appeal to Ito: “[The word ‘nigger’] is the filthiest, dirtiest, nastiest word in the English language. It has no place in this case or in this courtroom. It will do nothing to further the court’s attempt at seeking the truth in this case. It will do one thing. It will upset the black jurors. It will…give them a test, and the test will be, whose side are you on, the side of the white prosecutors [a partial misstatement, since Darden himself is black] and the white policeman, or are you on the side of the black defendant and his very prominent and capable black lawyer? That’s what it’s going to do. Either you are with the man or with the brothers….

“There is a mountain of evidence pointing to this man’s guilt, but when you mention that word to this jury or to any African-American, it blinds people. It will blind the jury…to the truth…it will impair their ability to be fair and impartial…. Mr. Cochran wants to play the ace of spades and play the race card…but you shouldn’t allow him to play that card…. It’s the prosecution’s position that if you allow Mr. Cochran to use this word and play this race card, not only does the direction and focus of the case change, but the entire complexion of the case changes. It’s a race case then. It’s white versus black, African-American versus Caucasian, us versus them, us versus the system. It’s not an issue of simple guilt or innocence, or proof beyond a reasonable doubt. It becomes an issue of color. Who’s the blackest man up here? Who are the real brothers?”

(Cochran, naturally, disputed this, telling Ito that it was “demeaning” to the mostly black jury to suggest that “African-Americans, who have lived under oppression for 200-plus years in this country…cannot hear these offensive words. African-Americans live with offensive looks, offensive treatment every day of their lives. But yet they still believe in this country…. To say they can’t be fair is absolutely outrageous.”)

Although Darden clearly overstated his case—the jury’s hearing that a prosecution witness used the word “nigger” obviously doesn’t automatically guarantee, as he suggested, a not-guilty verdict—there can be little question that Ito’s permitting the defense to ask Fuhrman whether he had ever used the word in the previous ten years did, as Darden predicted, change the complexion of the trial. Based on the law, as well as on common sense (which time and time again at the trial Judge Ito showed he had precious little of), Ito should have precluded the defense from introducing race into the case.

First let’s look at the law, which the prosecution argued to Ito, and of which he was already well aware. Section 352 of the California Evidence Code reads: “The court in its discretion may exclude evidence if its probative value [i.e., relevance] is substantially outweighed by the probability that its admission will…(b) create substantial danger of undue prejudice [to the opposing side].”

Although a defendant in a criminal trial has the absolute right—under the Confrontation Clause of the Sixth Amendment to the United States Constitution—to cross-examine witnesses against him, the nature and extent of that cross-examination is not absolute. Section 352, which is representative of nearly identical statutes throughout the land, provides a limitation on that right. In ruling that the defense could cross-examine Fuhrman on whether he had used the word “nigger” in the past ten years, Ito relied heavily on an obscure lower appellate court case in California, In Re Anthony P., 167 CA 3rd 502 (1985), which held that where an answer to a question has “any tendency in reason” to affect the credibility of a witness, the question has to be allowed, apparently regardless (if we’re to believe the ruling of the court) of Section 352, which the Anthony court failed to even mention. But that is not the law in California. (Fuhrman’s using a racial epithet within the past ten years, by the way, wouldn’t even satisfy the Anthony test.) For instance, in People v. Jennings, 53 C. 3rd 372 (1991), defense counsel sought to impeach certain prosecution witnesses with the fact that they had failed to reveal their incomes as prostitutes when applying for county welfare benefits. The California Supreme Court ruled that because the evidence in question was “only slightly probative of [the witnesses’] veracity, the application of Evidence Code Section 352 to exclude the evidence did not infringe the defendant’s constitutional right to confront the witnesses against him…. The proffered evidence must have more than slight relevancy to the issues presented.”

And, more specifically, in Delaware v. Van Arsdall, 475 U.S. 673(1986), the United States Supreme Court held that with respect to a defense counsel’s inquiring into the “potential bias of a prosecution witness” (the defense’s argument regarding Fuhrman in the Simpson case), although the discovery “of a witness’ motivation in testifying is a proper and important function of the constitutionally protected right of cross-examination,” this did not include “interrogation that is…only marginally relevant.”

If ever a case existed where the relevance of offered evidence was substantially outweighed by its probability of prejudice to the opposing side, this was it. It wasn’t even a close call. Here, the relevance of Fuhrman’s using the racial epithet “nigger” within the previous ten years was extremely remote, at best, from the issue of whether Simpson was guilty or not guilty of murdering Nicole Brown Simpson and Ronald Goldman. I mean, it’s a non-sequitur and broad jump of Olympian proportions to conclude that just because Mark Fuhrman used such a racial slur, or is a racist, he is likely to have framed Simpson for these murders. This proposition, all by itself, is self-evident. What made the relevance of Fuhrman’s use of the word “nigger” even more remote than it already was is the fact that at the time (January 1995) Ito ruled that the defense could ask Fuhrman if he had used the epithet in the last ten years, they had no evidence he had done so more recently than 1985 or 1986 (through witnesses Kathleen Bell and Andrea Terry—see later discussion), which was at the outer limits of the ten-year period. Also, a judge, in exercising his discretion under Section 352, does not resolve such an issue as if it existed in a vacuum. He naturally has to view it in the context of the case and the evidence. And here, by the time the cross-examination of Fuhrman commenced exactly two months later (March 13, 1995), two LAPD officers had already testified that they had arrived at the murder scene before Fuhrman and saw only one glove there. So even assuming Fuhrman had wanted to frame Simpson by planting one of the murder gloves at Simpson’s Rockingham estate, Ito knew there was no such second glove at the crime scene for Fuhrman to have seized and deposited there. It doesn’t take a genius to see why the relevance to this case of Fuhrman’s use of the racial slur was extremely remote, perhaps nonexistent. Yet the prejudice to the prosecution was more than the requisite “substantial.” It was monumental. Nonetheless, Ito, in an egregiously erroneous ruling which thumbed its nose at Section 352 as well as the law enunciated by the California and U.S. Supreme Courts, opened the door for the defense to let race become a central issue at the trial.

With Ito’s fateful and improvident words on January 23, 1995, “I will allow cross-examination on that issue,” the entire complexion of the trial was irrevocably changed to the prosecution’s severe detriment. It should be noted that in addition to the “substantial danger of undue prejudice” ground for excluding the racial slur testimony, Section 352 provides additional, independent grounds for Ito to have excluded it—the fact that such testimony and evidence would predictably cause an “undue consumption of time,” and also the “substantial danger of [its] confusing the issues, or…misleading the jury.”

Even if Ito didn’t want to follow the law, simple common sense should have told him how wrong it was to allow the defense to inquire of Fuhrman if he had used the word “nigger” in the preceding ten-year period. Every day in America, literally thousands of white police officers arrest or investigate black suspects. Does anyone really believe that when these thousands upon thousands of cases go to trial it’s proper to ask every one of these officers if he has ever used that racial slur, and if he denies it and there is evidence he did, to have a satellite trial (which is what in effect happened in the Simpson case) on that issue? That’s crazy. Ito couldn’t have been more off-base here, and the prosecution had to pay dearly for Ito’s sins.

One should step back here to observe that the defense by Simpson’s lawyers to these two murders was so preposterously weak that the cornerstone of their defense was that Mark Fuhrman had used the word nigger at some time during the previous ten years. That says it all, doesn’t it? They built their whole case around this totally meaningless fact.

An indication of the degree to which Fuhrman became the vortex of a satellite trial was the massive publicity surrounding Fuhrman and the Fuhrman tapes. Fuhrman, after the tapes surfaced and on the advice of his attorney, invoked the Fifth Amendment outside the presence of the jury and refused to answer questions on his racism or any other matter. (On October 2, 1996, Fuhrman pled “no contest” to one count of perjury. See discussion on pages 418–419.)

During this period, when the issues were whether the judge would allow the defense to force Fuhrman to invoke the Fifth before the jury and how much of the tapes Ito would allow the jury to hear, there were these types of headlines: “Trial Within a Trial Begins Today” (USA Today, September 1, 1995), “Who’s on Trial Now?” (Newsweek, August 28, 1995), etc.

“Ron and Nicole were butchered by this man [Simpson],” Ron’s father, Fred, said in a courthouse news conference, his eyes filling with tears. “This is not now the Fuhrman trial. This is a trial about the man who murdered my son.” Nicole’s father, Louis Brown, said on Rivera Live: “They [the defense] have got the trial so far off base it’s pitiful…. To let them get away with this is murderous in itself.”

In fact, even though it was Simpson who was on trial for double murder, the terribly misguided media treated Fuhrman’s invocation of the Fifth Amendment as a far bigger story than Simpson’s invoking the Fifth Amendment and sitting as silent as a cigar-store Indian, refusing to defend himself or answer any of the many allegations against him. “Fuhrman Takes the Fifth” was the September 7, 1995, banner, front-page headline story in the L.A. Daily News. “Fuhrman Invokes 5th Amendment, Refuses to Testify” was that day’s main headline in the paper of record for the trial, the cross-town Los Angeles Times. Even the staid New York Times couldn’t resist a front-page headline story (though not, as in the Los Angeles Times and Daily News, the main one) on September 7, 1995. In fact, at no time during the trial was there one, main, front-page headline story in either the Los Angeles Times or the Daily News on the fact that Simpson had invoked the Fifth Amendment. Again, the big story was Fuhrman’s, not Simpson’s, taking the Fifth.

We can thank Judge Ito for all of this. If he hadn’t made his inexcusable ruling (which was incompatible with the law and did violence to all conventional notions of common sense), the Fuhrman tapes would have been irrelevant. Indeed, since Fuhrman’s racism wouldn’t have been an issue, they probably wouldn’t have even surfaced.

A note about Fuhrman. For years he was an avowed racist, and I’m no apologist for him and his type. In fact, I wrote an article a few years ago severely criticizing the Los Angeles DA’s Office, and other DA’s offices around the country, for virtually never prosecuting police brutality cases against blacks and other minorities. If you think the Rodney King case was an exception to the DA’s policy, it wasn’t. The DA deserves no credit for prosecuting the police in the King case. Giving credit implies the DA had a choice. Because of private citizen George Holliday’s eighty-one-second home videotape of the beating, he had no choice. If there had been no tape, there would have been no prosecution. No one would have ever heard the name Rodney King. In fact, the Christopher Commission, which was formed a month after the King beating to conduct a comprehensive review of police brutality by the LAPD, learned that the day after the beating—before the police knew the video existed—King’s brother, Paul King, went to the LAPD’s Foothill Station (the area where the beating occurred) to file a complaint. Instead, he was told by a sergeant that his brother was in “big trouble” for leading police on a dangerous high-speed chase. He left the station knowing he hadn’t started an investigation. In his daily log, the sergeant reported that no further action was necessary. (If any reader at this point is thinking that I am speaking out of both sides of my mouth when I categorically reject the notion of a frame-up of Simpson by the LAPD because he was black, and also indict some members of the LAPD for police brutality against blacks, see my long discussion in the Epilogue on this point. They will be the first such words, among the millions published on this case about the matter, and I think you will be surprised.)

There’s a small percentage (some say 5 percent, some even slightly higher) of officers in the LAPD—they’re not representative at all—with a neofascist mentality. These officers hurt the reputation and stain the blue uniform of the LAPD, which, along with the L.A. Sheriff’s Department, is one of the finest, least corrupt police agencies in the country. I’m very aware of these racist officers and I’ve been one of the few relatively well-known whites who have publically spoken out against them.

So no black person who knows me or knows about me can accuse me of being antiblack and insensitive to what blacks have gone through for over two centuries here in America. During my years at the DA’s office, blacks, in fact, used to call me “bad,” meaning good. With that long preface, let me tell you that Mark Fuhrman is a victim in this case. Here is someone who is awakened in the middle of the night to go to a crime scene. He goes there and does absolutely nothing wrong at all, and yet his life may be destroyed. And to that extent (much more on Fuhrman in the following chapters), I’m speaking out in this book in defense of Mark Fuhrman.

Before I continue my criticism of Judge Ito’s performance at the Simpson trial, let me state the positive. Ito is intelligent, conscientious, and fairly experienced. I also sense he is a decent human being who tried very hard to be fair to both sides during the trial. But none of these favorable qualities was enough to prevent him from turning in a substandard performance at the trial and being a poor judge for this case.

Somehow it became the conventional wisdom at the trial that although Judge Ito had his faults and peculiarities, his legal rulings were almost always “legally sound.” “Legal experts gave Judge Ito good marks for his specific evidentiary rulings during the trial,” Newsweek said in a posttrial wrap-up story. Although I would agree that Ito’s pretrial rulings were sound, I am at a total loss to see how anyone could possibly say his legal rulings during the trial were. Even if allowing the defense to ask Fuhrman if he had used the word “nigger” in the past ten years had been his only flagrant mistake, this was so devastating to the prosecution that all alone it would stand as a condemnation of Ito’s judicial performance.

The plain fact is that Ito specialized in making patently erroneous rulings, one after another. Not only was his original ruling in the Fuhrman matter incorrect, but he kept compounding it and making it much worse. For instance, there were sixty-one excerpts from the Fuhrman tapes which the defense sought to have the jury hear, in forty-one of which Fuhrman used the word “nigger.” To impeach Fuhrman’s testimony that he had not used that word in the past ten years, Ito allowed the jury to hear Fuhrman’s voice uttering the racial epithet on only one of the excerpts (speaking of women police officers: “They don’t do anything. They don’t go out there and initiate a contact with some six-foot-five nigger that’s been in prison for seven years pumping weights”), and to have read to them a transcript from another (“We have no niggers where I grew up”). But he also allowed the screenwriter, Laura McKinny, to testify before the jury that during her tape-recorded conversations with Fuhrman he had used the word “nigger” thirty-nine other times.

Then Ito did something that was inexcusable and for which there wasn’t any possible legal argument to be made in support of it. On August 29, 1995, Ito decided, over the strenuous objections of the prosecutors, to play all sixty-one excerpts in open court (outside the jury’s presence) for a vast TV audience to hear. Since he had ruled the jury could not hear fifty-nine out of the sixty-one excerpts, what conceivable reason was there to play them for millions of people who weren’t on the jury? It served no purpose other than to enrage and inflame the black community and millions of others. And with conjugal visits (once a week on Saturday evenings for five hours at the jurors’ hotel, the Hotel Intercontinental, just a few blocks from the courthouse), there was the likelihood that the jury would hear about the contents of all the other excerpts.

Ito knew there was no legal basis for what he did, but he came up with the nonlegal justification that he did not want to be accused of “suppressing information of vital public interest.” If that was his concern, he could have accomplished his purpose by simply releasing the tapes to the public after the trial (the end was just one month away). As reporter Tony Mauro said in USA Today: “Judge Lance Ito has repeatedly criticized participants in the O. J. Simpson trial for playing to the public instead of to the jury. Yet in deciding to air racially charged taped comments by retired detective Mark Fuhrman at a televised hearing without the jury present on Tuesday, Ito said he was doing it for no other reason but to satisfy public interest.”

Then Ito really decided to take a smiling leap into the world of illogic and irrationality. Perhaps just as much as Fuhrman’s use of the word “nigger,” the defense wanted the jury to hear Fuhrman’s remarks to McKinny about eighteen incidents of misconduct (things like: “If some hype says ‘I shot two days ago,’ pick the scab, squeeze it, if it looks like serum’s coming out, it’s hours old. It’s a hard find, [but] his eyes don’t lie. That’s not falsifying a report [for being under the influence]. That’s putting a criminal in jail. That’s being a policeman” ripping up the driver’s license of a suspect who was belligerent because “if he’s got that attitude, he’s probably gotten several tickets he hasn’t taken care of,” and because the suspect no longer had any identification left, this was cause to bring him in to the police station; “If I was pushed into saying why [I had detained someone who did not belong in an area], I’d say suspicion of burglary,” etc.) because this type of conduct obviously went in the general direction of the main thrust of their case—that Fuhrman, with the help of his colleagues, had framed Simpson. But remarkably, Ito excluded all statements of alleged misconduct by Fuhrman on the tapes because, he said, “the underlying assumption [that Fuhrman planted the Rockingham glove] for the purpose of placing blame for two brutal and savage murders upon the defendant requires a leap in both law and logic too broad to be made based on the evidence before the jury.” He said that “incidents of Fuhrman’s alleged misconduct [on the tapes] as prior bad acts [and therefore] evidence of custom and habit” were only a “theory without factual support.”

But if statements on the tapes, as weak as they were, suggesting Fuhrman was the type who may have framed people in the past didn’t mean he tried to frame Simpson, why would his using the word “nigger” mean he did it? (Note that the only relevance of letting the defense inquire, on cross-examination of Fuhrman, whether he had used the word “nigger” was to further their inference that it showed he was a racist and therefore framed Simpson. Just showing he was a racist, all by itself and without the following inference of a frame-up, would obviously have no relevance.) How, in Ito’s mind, could Fuhrman’s mere use of the word “nigger” in the past suggest he was more apt to have framed Simpson than if he claimed to have set up other criminal defendants in the past? Such a notion is too absurd even to discuss. Insofar as the Fuhrman affair was concerned, Ito didn’t know whether he was coming or going.

To demonstrate even further what a thick fog he was operating in, Ito proceeded virtually to parrot Darden by proclaiming, on August 31, 1995, that the word “nigger” was “perhaps the single most insulting, inflammatory and provocative term in use in modern day America.” But if he believed that, then in view of the fact that this was a predominantly black jury, how could he possibly have ruled earlier that the relevance of using this word was not substantially outweighed by the prejudice to the prosecution? And assuming Ito’s description of the word “nigger” was correct, when had he come to realize this fact? And how?

Ito’s illogic over the Fuhrman matter knew no bounds. He started to act and talk like a man who had just been roused out of a fire in the middle of the night and hadn’t gotten his bearings yet, apparently even losing the capacity to read the clear and explicit language of the California Evidence Code.

When Fuhrman invoked the Fifth Amendment as to all questions (a witness can’t pick and choose, an answer to one question being a waiver of the witness’s right under the Fifth to refuse to answer any others connected to the transaction or incident about which he testified), Ito agreed that existing law prohibited him from informing the jury, as the defense had urged, that Fuhrman had taken the Fifth. But what Ito did decide to do was almost as bad. Once again over the vigorous objection of the prosecution, he succumbed to pressure from the defense and said he intended to give the jury the following instruction: “Detective Mark Fuhrman is not available for further testimony as a witness in this case. His unavailability for further testimony on cross-examination is a factor which you may consider in evaluating his credibility as a witness.” The only problem, as the prosecution pointed out to Ito, is that this instruction flew straight into the teeth of existing case and statutory law in the State of California. Section 913 of the California Evidence Code provides, unambiguously, that when a witness invokes the Fifth Amendment, “the presiding officer [judge]…and the trier of fact [jury] may not draw any inference therefrom as to the credibility of the witness.”

Yet Ito nonetheless intended to ignore the law and give his instruction. When the prosecution sought an emergency writ in the appellate court to stop Ito, Ito himself, as well as virtually every legal analyst covering the case, said it would be a futile effort inasmuch as the appellate courts rarely intervene in the middle of a trial (usually only about seven or eight times a year in California). The former Los Angeles district attorney who had been elected DA, went even further, suggesting that the prosecution didn’t even have a sound legal basis for its appeal. The prosecution’s appellate argument, he declared, “is very thin and there’s zero possibility the court of appeal will entertain an emergency writ.” I wondered how the court could help but intervene when Ito was clearly wrong. On September 7, 1995, just three hours after the prosecution filed its appeal, the Court of Appeal for the Second District ruled: “The proposed instruction regarding the unavailability of Detective Fuhrman is not to be given.” The court did give Ito until Sunday afternoon (it had ruled on Friday) an opportunity to draft a legal defense for his judicial apostasy, but Ito, without a legal leg or even cane to stand on, never even made the attempt.

Almost from the beginning of the trial right to the end, many of Ito’s rulings were bad, sometimes bizarre. One of the first witnesses at the trial was Ronald Shipp, a black former LAPD officer who had been a close friend of Simpson’s for years, serving as a loyal “gofer.” Over defense objections, Ito permitted the prosecutors to elicit from Shipp his testimony that on the day following the murders, Simpson told Shipp at Simpson’s Rockingham estate that “you know, to be honest, Shipp, I’ve had some dreams of killing her.” Quite apart from why the prosecution would even want to present extremely weak dream evidence when it had a Himalayan mountain of other very solid evidence against Simpson, the decided weight of authority in the United States is against the admissibility of such evidence, since the medical profession has not yet been able to establish, through empirical studies, an unmistakable connection between dreams and actual conduct. Yet Ito nonetheless allowed this evidence to be heard by the jury, undoubtedly bringing a smile to the face of Alan Dershowitz, who felt that if there was an eventual conviction, Ito’s incorrect ruling in allowing the jury to hear the dream evidence would be one of the stronger grounds on appeal seeking a reversal of the conviction.

And at the end of the trial, when Simpson waived his right to testify in his own defense, instead of simply taking the waiver, Ito permitted Simpson to address the court. “It is inappropriate and the defense is deliberately trying to do it for a clear purpose,” prosecutor Clark had forewarned Ito, knowing what the defense was up to and what was coming. “This is an attempt to get testimony before the jury without cross-examination. Please don’t do this, Your Honor. I beg you, I beg you.” Ito never explicitly ruled on Clark’s objection, and instead let Simpson make a self-serving statement which, as a member of the defense team later acknowledged, defense lawyers had been working on with Simpson for three weeks. With the television cameras in the courtroom, millions heard it. It played very heavily in all the media that night and the next day, and the defense obviously hoped it would reach the jury via conjugal visits.

This was Simpson’s statement to the court, meant only for the juror’s ears, the defense hoping it would be the equivalent of his testifying to the jury without being cross-examined. Judge Ito, who had to know he was being taken, didn’t interrupt Simpson until the very end, when Simpson had just about run out of his rehearsed lines anyway.



The Court: Mr. Simpson, good morning, sir.
 

Simpson: Good morning, Your Honor. As much as I would like to address some of the misrepresentations made about myself and my Nicole concerning our life together, I’m mindful of the mood and stamina of the jury. [Simpson was apparently more concerned about the jury’s welfare than his own. Of course.] I have confidence, a lot more it seems than Ms. Clark has, of their integrity, and that they will find, as the record stands now, that I did not, could not, and would not have committed this crime. I have four kids—two kids I haven’t seen in a year. They ask me every week, “Dad, how much longer?”
 

Court: All right.
 

Simpson: I want this trial over. Thank you.
 

Court: All right. Thank you, Mr. Simpson. You do understand your right to testify as a witness?
 

Simpson: Yes, I do.
 

Court: And you choose to waive your right to testify?
 

Simpson: I do.
 

Court: All right.
 


 


District Attorney Gil Garcetti pointed out that Ito’s decision allowing Simpson to give his speech was “grossly inappropriate.” Fred Goldman, Ron’s father, said that Ito’s decision was “outrageous. If he [Simpson] had a statement to make he should have gotten on the damn stand to make it, not be a coward.”

One of Ito’s dreadful rulings and decisions at the trial may, in fact, have been responsible for nothing less than depriving the prosecution of a guilty verdict, or an attempt by Simpson to plead guilty to some degree of criminal homicide below first-degree murder. Following Simpson’s arrest, former NFL defensive lineman Rosey Grier, who had become an ordained minister, became a frequent visitor of Simpson’s at the Los Angeles County Jail.

On November 13, 1994, a Sunday afternoon, a deputy sheriff seated close to where Simpson and Grier were talking (a three-quarter-inch-thick glass separated Simpson from Grier, and they communicated by telephone) heard Simpson blurt out a loud exclamation which the deputy construed as a highly incriminating remark.

The deputy, Jeff Stuart, wrote out a report of the incident for his superiors at the sheriff’s department, and on November 28, 1994, the department, in turn, submitted a report to Ito on the matter. (To this day, this report has been sealed by the court.) The very next day, November 29, 1994, Ito and representatives of the prosecution and defense visited the jail area where the alleged incident took place.

To determine the admissibility of the statement, Ito subsequently took testimony from Stuart and Grier outside the presence of the jury as to the circumstances surrounding the overheard remark, but not on the remark itself. Stuart testified he had been doing homework in a control booth about ten feet from Simpson when he heard a loud bang—the sound of Simpson slamming his phone down. He said Simpson then shouted out two short sentences to Grier. Asked to describe Simpson’s tone of voice by prosecutor William Hodgman, Stuart replied: “He was yelling. It was very loud, in a raised voice. He appeared to be very upset.” Grier, who carried a Bible with him to the witness stand, denied that Simpson had raised his voice above normal speaking levels during his visit that day. He testified about his jailhouse visits with Simpson: “We go over scriptures, we pray. We discuss various people in the Bible, problems they had, talk about who God is…what is sin. We talk about all kinds of things in the Bible.”

Although the prosecutors did not know the words of Simpson’s statement, they assumed it had to be incriminating, and this is why they argued to Judge Ito that they should hear it and, if they elected to do so, introduce it to the jury at the trial. The defense, naturally, was on its hind legs, trying to keep it out by arguing that whatever Simpson said, it was confidential and entitled to legal protection.

The main legal issue was whether Simpson’s remark was protected by the “clergyman-penitent privilege,” one of many privileged communications (husband-wife, attorney-client, physician-patient, etc.) which are designed by the law to protect personal relationships or other interests where the protection of confidentiality, from a public policy standpoint, is thought to be more important than the need for the communication to be received as evidence. However, there are several exceptions to the privilege; for instance, when the communication is used to contemplate—not defend against—a crime or fraud.

Moreover, the holder of the privilege (client, patient, penitent) can “waive” the privilege, which usually occurs when he makes the statement in the known presence of a third party not necessary (as an attorney’s secretary) to the communication. Thus, in People v. Poulin, 27 C.A.3d 54 (1972), the victim of a bomb blast drew a diagram of the instrument while he was testifying. The bailiff, who was seated next to the jury box, heard the defendant, who was denying responsibility for the blast, say to his attorney, who was seated next to him, “It wasn’t like that.” The bailiff testified to what he heard, and the appellate court held that the bailiff’s testimony had been properly admitted, since the defendant made the statement within earshot of the bailiff and the latter was not eavesdropping.

The Simpson case, of course, is an even more obvious case of waiver, since Simpson shouted out his statement knowing the deputy sheriff, whom he could see, was only a few feet away. On December 19, 1994, Ito ruled, in fact, that Simpson had waived the privilege, but remarkably kept Simpson’s statement out on a totally nonlegal ground: “Counsel for Simpson now argue [after Ito held there had been a waiver] Simpson was lulled into a false sense of security in regard to the confidentiality of his communications in the visiting area. The argument is well taken,” Ito said in his ruling, disallowing the prosecution from presenting the guard’s testimony.

The only problem was that if there was a waiver, as Ito virtually had to rule there was, there was no legal basis for excluding the statement. If one were to accept Ito’s nonlegal justification for excluding the statement, I guess it wouldn’t have made any difference how loudly or how often Simpson shouted out his confession or incriminating statement, it would be inadmissible because he had been “lulled into a false sense of security.”

What had Simpson allegedly said? For months, the media quoted unidentified sources as saying Simpson had shouted out, “Okay, I did it,” or some variation thereof, but that stripped of its context, it couldn’t be considered an outright confession. In the January 9, 1996, edition of Globe magazine (months after the trial), the guard told enterprising reporter Craig Lewis, who had been pursuing the story for months, what Simpson had said. This is the relevant excerpt from the Globe article:



“In order for O.J. and Rosey to speak, they had to use a special telephone. With the glass between them, they couldn’t touch, hug or even shake hands,” Deputy Sheriff Stuart said.

“From where I was sitting, if O.J. looked over Rosey’s shoulder, he could see me. When they were inside the room they had complete privacy. And under the law, no one is allowed to intentionally listen in on what might be a religious confession. The way the room is secured, as long as the two of them were talking in a normal tone of voice, I couldn’t hear a thing. But that’s not what happened.”

On that particular Sunday, at around 4:30 p.m., he [Stuart] says the two ex-NFL stars were shouting—and what the jailer says he unintentionally overhead shocked him.

“Rosey had his bible opened in front of him and he and O.J. had been talking for about half an hour,” Stuart recalls. “All of a sudden, O.J. slammed the telephone down on the counter and yelled: ‘I didn’t mean to do it! I’m sorry!’ Rosey leaned forward, looked him in the eye and yelled back: ‘O.J., you gotta come clean. You gotta tell somebody!’

“O.J. just sat there staring at the ceiling for several moments. I don’t know if he was talking to his maker, asking for forgiveness or what. Rosey started tapping on the glass that separated them. He was trying to get O.J.’s attention, to get him to pick up the telephone. Then O.J. buried his head in his hands.

“O.J. looked like a man who had been totally wiped out. His shoulders were slumped over, his head hanging low. Rosey and O.J. talked a few more minutes and then it was time to go. The sergeant came to get O.J. and he shuffled silently back to his cell. Rosey passed me wearing his usual poker-face and said simply: ‘Have a nice evening.’”


 


Simpson told Grier what we already knew, of course. With that extremely incriminating statement before the jury, Simpson’s choices would have been not only limited, but about as pleasant for him as staring into the noonday sun: either try to plea-bargain or take the witness stand (which he was trying to avoid at all costs) and deny that he made the statement. But if Grier, who reportedly never visited Simpson again after this incident, confirmed the statement—which we don’t know that he would have done—then Simpson’s denial would not have been plausible. It should be noted that Stuart would have had to be crazy to testify under oath and penalty of perjury that Simpson made the statement if he knew Simpson hadn’t and Grier would confirm this fact. Finally, Simpson might have taken the stand and said the statement was misunderstood, that when he said “I didn’t mean to do it! I’m sorry,” to Grier, he was actually referring to eating another inmate’s helping of dessert. I’m being facetious, of course, but whatever misconstruction he claimed took place over what he said, he’d need the testimony of Grier to say he and Simpson were talking about the inmate’s dessert or what-have-you, not the murders of Ron and Nicole.

However it played out, it would have been exceedingly damaging, perhaps fatal, to Simpson, and if it didn’t induce a termination of the trial by way of a plea bargain, it would have been up to the jurors to hear the guard’s testimony and give it whatever weight or significance they felt it was entitled to. But Judge Ito, in his inimitable fashion, made another bad ruling, this one of pivotal and momentous consequences. Yet the great bulk of legal analysts felt that from a legal standpoint, Ito’s rulings were excellent.

 
 

Among the other problems I had with Ito at the trial was that he lacked a sense of grandness, for lack of a better word, in how to behave in a case of this immense visibility and, because race became an issue, importance. Nowhere was that better demonstrated than in the “thousands of objections” (Ito’s own words) he sustained to what he erroneously thought were argumentative questions. It should be added that I have never seen a jury trial where both sides objected anywhere near as much as this—an incredible sixteen thousand objections, seven thousand of which were sustained. In fact, it’s even considered poor jury trial technique to object excessively. If one constantly interrupts proceedings, one can only irritate the jury that must sit there in weary forbearance. Moreover, if the jury concludes from a lawyer’s objections that he is trying, by technicalities, to keep out relevant evidence, this has to hurt him. But in the Simpson case, both sides were constantly objecting, so the jury may have concluded it was perfectly normal behavior. It wasn’t. It was aberrational.

And to exacerbate the situation, Ito, almost as often as not, sustained the improper and frivolous objections. He apparently didn’t see the absurd incongruity and inappropriateness in a trial for a brutal double murder of making sure that every question asked was sufficiently dainty and delicate. If any question was in the least bit aggressive, Ito almost always reflexively sustained the objection on the ground it was argumentative. But a trial is not a tea party on the back lawn of some Bel Air estate on a Sunday afternoon. Argumentative questions are perfectly proper on cross-examination if they are asked to elicit the truth, as opposed to badger the witness. Apparently, Ito wasn’t experienced enough to be aware of this distinction, which has been made by appellate courts.

I mentioned earlier how little common sense Ito exhibited during the trial. I will give a few examples. When Faye Resnick (Nicole’s close friend) came out with her book on Nicole and Simpson in October 1994, Ito went ballistic. He actually suspended jury selection for two entire days while he read the book. Then, in an effort to prevent others—including prospective Simpson jurors—from reading the book, and to limit publicity generated by the book’s release, he sent out feverish letters to the president of CBS News, as well as to talk show hosts Larry King and Maury Povich, beseeching them not to go through with their scheduled interviews with Ms. Resnick on the book. (Only one, Larry King, complied.) All of this was reported on heavily in the media. A child would know that publicly treating the book like forbidden fruit could only serve to titillate people’s interest in it and get them to buy it. The book, in fact, immediately shot up to number one on the New York Times best-seller list. Although the book turned out to be substantive in its own right and helpful to the prosecution, Ito was any publisher’s dream, and arguably should have shared in the royalties.

Although everyone was complaining about the slowness of the trial, and the Los Angeles County Board of Supervisors was alarmed by the escalating cost, in late February 1995, Ito remarkably decided to shorten every court day to 3:00 p.m., with entire Friday afternoons off (Ito eventually went back to a normal schedule). His explanation was the grueling pace of the trial; the lawyers therefore needed more off-time. Shortening court days is very unusual, and if the hours are changed, they almost invariably are lengthened. Furthermore, if there ever was a case where there was no justification for shortening the court day, this was it. Since the jury was sequestered (a highly unusual situation—only three or four juries in California history have been sequestered during the whole trial) and getting stir-crazy, any shortening of the court day necessarily extended the length of the jury’s sequestration. Moreover, there was an uncommonly large number of lawyers working for the prosecution and defense (eleven defense attorneys made speaking appearances in court, nine prosecutors). I have never seen such a compartmentalization of responsibility. A lawyer like Bailey would handle a witness, and then literally disappear from the courtroom for a month. The trial lasted over nine months, yet Shapiro examined only a small handful of witnesses. Marcia Clark, the lead prosecutor, actually went three entire months without handling one single witness. So the lawyers had time to burn, all the time in the world to work on the few witnesses they handled. Yet silly Judge Ito decided to shorten the court day.

In other words, Ito did several things at the trial I can only characterize as irrational, almost goofy, and because of this, throughout the trial I had an ongoing sense of unease that he might do something seriously bizarre.

Because so many jurors were excused, there was a frequently expressed fear that the case might run out of alternate jurors, and if one of the remaining twelve was excused for any reason, only eleven would be left, and without the consent of both sides, there would be a mistrial. Right in the middle of all of this, to entertain the jurors, Ito decided on May 20, 1995, to give them a ride in a Goodyear blimp. Yeah, you heard me right. A blimp ride. According to the L.A. Times, just a few days later, the blimp (called the Eagle) “suffered a mishap while attempting to take off with another load of passengers. A gust of wind blew it across its landing strip in Carson, breaking its tail and tearing a nine-foot gash in the blimp’s fabric skin. No one was injured, but with Ito’s luck he must feel fortunate there were no jurors aboard that day.”

To me, nothing demonstrated that the good judge may have been keeping time to a different drummer more than his announcing, near the very end of the trial, that he wanted to take a few days’ vacation he had scheduled before he was assigned to the case. Closing arguments commenced on September 26, 1995, and with September having only thirty days, and two days being lost for the weekend, the arguments were expected to continue until October 5 or 6, after which the jury would immediately be instructed on the law and they would commence their deliberations. With interest in the case having reached a fever pitch and more media converging on L.A. for the trial than ever before, Ito announced that right in the middle of these closing arguments he was definitely going to suspend trial proceedings and take September 29 and October 2nd off because this was a mini-vacation he had planned a year earlier. Come hell or high water he wasn’t about to postpone it even for a few days. For those who weren’t left completely speechless, the only words that could be heard in the courtroom hallway, I’m told, were “incredible” and “unbelievable.” Dominick Dunne, the widely respected writer and author who covered the trial with wit and insight for Vanity Fair, called Ito’s decision to take his mini-vacation “disgraceful. Everyone in this case has made personal sacrifices. And as the leader, no matter how long ago he made his plans, he should obviously change them.” Under mounting pressure from both the prosecution and the defense, and undoubtedly from fellow judges, who probably sat him down in his chambers and took his temperature, Ito changed his mind and agreed to postpone his vacation for a few days.

Changing his mind during the trial, by the way, became Ito’s signature, his rulings having all the permanence of a breath upon a mirror. A small sampling: In August 1994, Ito ruled that all motions by the prosecution and defense had to be filed under seal, then quickly reversed himself. He held a hearing in mid-October 1994 to find out who had leaked information on DNA results to local television station KNBC, even subpoenaing many witnesses, then, with witnesses in his courtroom, he suddenly called the hearing off. Because of media misconduct during jury selection later that month, he barred all reporters from the courtroom, then reversed himself shortly thereafter. In considering a defense motion to impose sanctions on prosecutors for delaying the submission of DNA evidence for analysis, he convinced everyone, including the prosecutors (whom he told to “expect” the sanctions), that he would impose them, but to a startled courtroom, and without explanation, he announced that he would not do so.

But it was not Ito’s changeable and irrational behavior that disturbed me the most, since no serious harm resulted from these idiosyncrasies. In addition, of course, to his fateful and very injurious ruling on the Fuhrman matter already discussed, two things in particular made me disapprove of Ito: allowing cameras in the courtroom, and the way he treated all the lawyers, particularly the prosecutors, right in front of the jury.

With respect to cameras in the courtroom, in my opinion they don’t belong, not in this case, not in any case. Televising the trial turned it into a national soap opera. Without the cameras, the nation wouldn’t have been exposed to the absurd spectacle of the talking heads (since they couldn’t talk about something they weren’t watching), with the resultant “in the air” harm to the prosecution effort. But there is an even more substantive objection to having cameras in the courtroom.

A trial is a serious and solemn proceeding that determines whether a person’s liberty, and sometimes his life, should be taken away from him. Anything that interferes, or even has the slightest potential of interfering, with this determination should be automatically prohibited. Most people are self-conscious about speaking in public, even before a small audience. With cameras in the courtroom, sometimes millions of people are watching. Even if we make the doubtful assumption that most witnesses will not be affected, certainly, at least here and there, some are not going to be as natural. They are going to be more shy and hesitant, or perhaps they will put on an act, not just in their demeanor, but much worse, in the words they use in their testimony. When this happens, the fact-finding process and the very purpose of a trial have been compromised.

Witnesses aren’t the only ones affected. The Los Angeles Daily News reported in the late summer of 1994 that as a result of a murder trial then being televised on Court TV, “the defense attorney bought two new suits, the judge’s wife makes sure his hair is properly gelled before he leaves for work in the morning, and the court clerk makes an effort to keep her pen out of her mouth.” Is it unreasonable to suggest that if people alter their physical appearance because of the camera, they may alter their words?

We know from the mouths of the lawyers on the Simpson case that the TV cameras were having a harmful influence on them, encouraging theatrics and posturing. Gerald Uelman, the scholarly former dean of the Santa Clara University School of Law, who argued most of the defense team’s legal motions, said in June 1995, while the trial was still in progress, that he originally favored TV cameras in the courtroom because they would “open the walls of a tiny courtroom and allow everyone who was interested to come in to observe and learn.” But he said he now shudders “at how naive and idealistic I was. The unprecedented public scrutiny of this case has intruded to alter the behavior of all the participants in many ways, some subtle, some not so subtle.”

Also in June, Chris Darden told reporters: “I dislike having cameras in the courtroom. The lawyers cater to the cameras. That’s been proven time and time again.” Shortly after the trial, Barry Scheck made similar comments. But why did we have to learn this from the trial? Common sense would have told us. I set forth these arguments when I was interviewed by Playboy magazine in the late summer of 1994, months before the trial started.

What about the argument frequently used by the media that televising trials educates the public? It’s transparent sophistry. The media’s only motivation, though not an improper one, is commercial. Although televising trials may indeed educate the public, that obviously is not the principal reason why people watch trials such as the Menendez and Simpson cases on television. It’s a form of entertainment for them, pure and simple. Televise a breach of contract or automobile collision lawsuit and see how many people watch. The entertainment aspect of the Simpson trial became so ludicrous that time and time again, the talking heads, and those who called in on these shows, actually complained that certain lawyers and witnesses, as well as certain evidence, were too boring and dull for their tastes—which is to say they wanted, were almost demanding, better and more scintillating entertainment.

Even given the ancillary benefit of being educational, the sole purpose of a criminal trial is to determine whether or not the defendant is guilty of the crime. It is not to educate the public.

But although the cameras could only have a negative effect, if any, upon the trial proceedings, they stayed, right to the very end. And they stayed, of course, because of one person and one person only, the only person who had the discretion and authority, under Rule 980 of the California Rules of Court, to pull the plug: Judge Lance Ito. Why didn’t he? Even assuming he had what he believed to be valid reasons for keeping the cameras, one of his reasons was most assuredly improper—Ito loved to perform in front of these cameras. At least that seems to be the consensus of virtually all the reporters who covered the trial. Reporters called him “Judge Ego.” He seems to “relish the presence of the television cameras. He likes the limelight,” Newsweek said.

I knew for sure that Ito was out of his depth in this trial when early on he started inviting celebrities visiting the proceedings back to his chambers, particularly talk show hosts whose programs covered the trial. I don’t have anything against these talk show hosts, but it was unseemly and undignified behavior for a judge presiding over an important murder trial. What conceivable reason could Ito possibly have had for being so eager to play host to these celebrities other than that he was concerned with what they might say about him on the air? (The only other possibility that occurs to me is almost equally damning—that Ito lionizes celebrities, like so many of his fellow citizens. But if he does, this is at least one piece of circumstantial evidence that he did not possess the intellectual maturity to preside over a case of this magnitude.)

“I was very disappointed with Judge Ito,” defense attorney Peter Neufeld told Time magazine, “the fact that he was so concerned about his status as a celebrity, his willingness to entertain personalities in chambers, to show the lawyers little videotapes of skits on television.” One day, Neufeld said, Ito brought all the lawyers into chambers to show them a clip of the “Dancing Itos” from Jay Leno’s Tonight Show. “He had thought it was great and loved it and wanted all of us to see it in chambers. You may find that amusing on a personal level,” Neufeld said, “but I can assure you that on a professional level it is so unacceptable for a judge who’s presiding over a murder trial to bring the lawyers into chambers to show them comic reviews.” Ito also told the lawyers Simpson jokes he had heard. Said Neufeld: “As someone who has tried cases for twenty years, I found it deplorable, and I was shocked.” One such joke, as reported in the New York Times, may have been an Ito original. Near the beginning of the proceedings, Ito told Johnnie Cochran he had good news and bad news for him. The bad news was that the authorities had found Cochran’s client’s blood at the murder scene. The good news, Ito said, was that Simpson’s cholesterol was low.

 
 

The aspect of Ito’s conduct that bothered me the most during the trial, however, was his demeaning, overbearing treatment of the lawyers, particularly the prosecutors. He wasn’t as pompous, arrogant, and dictatorial as many judges are, but he was bad enough. The common complaint against Ito was that he gave too much leash to the lawyers on both sides, that he didn’t rein them in, and that he let them take charge of the courtroom. But from what I saw of the trial, I don’t agree. Ito has a reputation of being a judge who gives both sides a full and reasonably unrestricted opportunity to present their cases fully, not setting time limits on questioning, arguments, etc. Apart from monetary considerations (and we can’t put a price tag on justice), up to a certain point I think this is commendable, not bad. This is the way he is in all his cases, not just the Simpson case, as some people assumed. I saw no lawyer or lawyers taking charge of the courtroom in any way whatsoever. Ito, at least to me, always seemed in charge, brooking no challenge to his authority. What I saw, instead, was a judge who had something of a tough-guy sneer on his face and a virtually constant intimidating tone to his voice. The tone was not as pronounced as it is in so many judges, but there was an unmistakable edge to his voice and his words that always implied the lawyers were on the brink, or within shouting distance, of being held in contempt of court.

The very slightest offense, real or imagined, was apt to set him off. In a February 23, 1995, sidebar conference called to discuss the prosecution’s objections to a line of questions by Cochran, Cochran said: “They [the prosecutors] obviously haven’t tried any cases in a long time and obviously don’t know how, but this is cross-examination.”

Darden said, “Who is he talking about, doesn’t know how to try a case?”

Ito: “Wait, Mr. Darden.”

Darden: “Is he the only lawyer that knows how to try a case?”

Ito: “I’m going to hold you in contempt.”

After Ito excused the jury, he suggested to Darden that if Darden apologized, he might set aside his finding of contempt. But Darden, who had done nothing wrong, and therefore had said nothing to apologize for, refused, and asked Ito to schedule a hearing on the propriety of the contempt.

Ito said, “[I gave counsel] an opportunity to get up and say ‘Gee, I’m sorry, I lost my head there. I apologize to the court. I apologize to counsel [Cochran]’…You want to fight some more with the court, you’re welcome to do so.” Eventually, Darden apologized to the court, saying he meant no disrespect, and Ito then also apologized for overreacting.

All of this took place in front of millions of TV viewers. Obviously, there were only two villains to this piece, Cochran and Ito. Cochran had been insulting to Darden, and Darden would have been completely justified in responding in kind to him. Instead, under the circumstances he was very mild in his response. Yet simply because he continued talking (“Is he the only lawyer that knows how to try a case?”) after Ito had said “Wait, Mr. Darden,” Ito held him in contempt of court, and then compounded it by demanding that Darden, the victim, apologize in front of millions to Cochran, who had insulted him, and to Ito, the overbearing judge with a hair-trigger sensitivity who improperly held him in contempt. Note that the one-sided exchange between Cochran and Darden at the sidebar was outside the hearing of the jury, so absolutely no harm was done to either side. Moreover, in jury trials, particularly murder cases where more is at stake, tempers frequently become frayed, and counsel lash out at each other, often even before the jury. But the super-prickly Ito would have none of it, even in the privacy of a sidebar, and even though Darden had simply defended himself, as opposed to lashing back at Cochran.

On July 20, 1995, Marcia Clark was a few minutes late for an early-morning court session outside the presence of the jury, for which she immediately apologized, explaining the reason for her tardiness. Ito, unimpressed, fined the DA’s office $250. Clark responded: “Excuse me, Your Honor, may I remind the court that Mr. Shapiro kept the court waiting for twenty minutes—showing up at twenty after nine when it was his witness on the stand—and suffered no sanctions?”

Ito glowered back and said: “Thank you. The fine will be one thousand dollars.” In other words, how dare Clark have the temerity to offer any kind of defense whatsoever to one of his rulings. (Consistent with his vacillating nature, Ito later reset the figure at $250 when DA Gil Garcetti publicly denounced the high fine.) Just another example of a thin-skinned judge who was offended by the slightest transgression, real or perceived.

Although I can’t be sure, I have the very distinct feeling that because of Ito’s snippy and thin-skinned judicial manner, Marcia Clark was intimidated by Ito, and as a direct consequence thereof, did not perform as well as she was capable of performing during the Simpson trial. The consensus of courtroom watchers is that Ito did not like Marcia, nor she him, and it showed in the strained and highly formal interchanges they had. It is also the consensus that Ito treated the defense, particularly Cochran, with a little more respect, since Cochran, for two years in the late seventies, had been Ito’s superior in the district attorney’s office. (As a sop to the black community, the incumbent DA, for political purposes, had appointed Cochran, who had never spent a day in the office and never prosecuted a felony in his career, assistant district attorney, the number three man in the office. It was solely an administrative position, and he handled no cases in the courtroom.)

Here’s where the problem comes in. There are two main ways a lawyer can lose his credibility with the jury. One is when the jury forms the opinion that the lawyer is not being honest with them and is trying to win at all costs. The other way, which is rarely talked about, surely not in the reporting of this case, is when the judge demeans the lawyer in court and the lawyer lets him get away with it. In this case, on several occasions, Judge Ito crisply told Ms. Clark, right before the jury, “Sit down,” as if he were talking to a child. Clark always complied immediately, without a whimper or the slightest indication of recalcitrance. Nothing could be worse for the prosecutor than to lose stature in the jurors’ eyes. At one point in the trial when Clark had used the word “matched” for hair and fiber evidence purportedly being connected to Simpson and his Ford Bronco—a term which Ito had disallowed because hair and fiber evidence isn’t as conclusive as DNA evidence—Ito snapped at her: “If I hear that word again [it’s a word prosecutors are accustomed to using], somebody is going to be in jail over the weekend.” Ito’s threat to put Clark in jail was all over the news for the jurors’ spouses and loved ones to hear and possibly pass on to them during conjugal visits. Can you imagine how it would sound for a juror to hear, “The judge almost put Marcia Clark in jail today for something she did”?

And when Clark, in cross-examining the defense’s EDTA expert, Dr. Fredric Reiders, was seeking to show the jury that Reiders was not a reliable forensic scientist by the provably erroneous and incompetent testimony he had given in another murder case, Ito, instead of calling Clark to the bench, angrily snapped at her in front of the jury: “Let’s wind this up. Let’s try the Simpson case sometime today,” thereby telling the jury in so many words that Clark was wasting everybody’s time.

A word about judges. The American people have an understandably negative view of politicians, public opinion polls show, and an equally negative view of lawyers. David Kennedy, professor of history at Stanford University, in writing about politicians, says: “With the possible exception of lawyers, we hold no other professionals in such contempt. Who among us can utter the word ‘politician’ without a sneer?” Conventional logic would seem to dictate, then, that since a judge is normally both a politician and a lawyer, people would have an opinion of them lower than a grasshopper’s belly. But on the contrary, a $25 black cotton robe elevates the denigrated lawyer-politician to a position of considerable honor and respect in our society, as if the garment itself miraculously imbued the person with qualities not previously possessed. As an example, judges have, for the most part, remained off-limits to the creators of popular entertainment, being depicted on screens large and small as learned men and women of stature and solemnity who are as impartial as sunlight. This depiction ignores reality.

As to the political aspect of judges, the appointment of judgeships by governors (or the president in federal courts) has always been part and parcel of the political spoils or patronage system. For example, 97 percent of President Reagan’s appointees to the federal bench were Republicans. Thus in the overwhelming majority of cases there is a nexus between the appointment and politics. Either the appointee has personally labored long and hard in the political vineyards, or he is a favored friend of one who has, often a generous financial supporter of the party in power. Roy Mersky, professor at the University of Texas Law School, says: “To be appointed a judge to a great extent is the result of one’s political activity.” Consequently, lawyers entering courtrooms are frequently confronted with the specter of a new judge they’ve never heard of and know absolutely nothing about. The judge may never have distinguished himself in the legal profession, but a cursory investigation almost invariably reveals a political connection. (Of course, just because there is a political connection does not mean that the judge is not otherwise competent and qualified to sit on the bench. Many times he is.) Incredibly, and unfortunately, the political connection holds true all the way up to the U.S. Supreme Court, where, for instance, the last three chief justices—Earl Warren, Warren E. Burger, and to a lesser extent William Rehnquist—have all been creatures of politics, like so many of their predecessors in history.

Although there are many exceptions, by and large the bench boasts undistinguished lawyers whose principal qualification for the most important position in our legal system is the all-important political connection. Rarely, for instance, will a governor seek out a renowned but apolitical legal scholar and proffer a judgeship.

It has been my experience and, I daresay, the experience of most veteran trial lawyers that the typical judge has little or no trial experience as a lawyer, or is pompous and dictatorial on the bench, or worst of all, is clearly partial to one side or the other in the lawsuit. Sometimes the judge displays all three infirmities.

It’s always a great relief and pleasure to walk into court and find a judge who has had trial experience, knows the law, is completely impartial, and hasn’t let his judgeship swell his head. There are, of course, many such admirable judges in this country, but regrettably they are decidedly in the minority.

For whatever reasons—undoubtedly the threat of being held in contempt of court ranks high—the great run of lawyers are intimidated by judges and continue to be outwardly respectful even when publicly humiliated by them. Lawyers’ complaints are made in private to one another and to their families. Commonly heard at any watering hole for the courthouse crowd is one lawyer crying to another over his first drink of the evening: “The judge is killing me in court.” No lawyer is exempt. For example, only a very few lawyers in the history of the legal profession have practiced law in as grand a fashion or sown more new legal ground (particularly in the area of tort law) than the celebrated San Francisco lawyer Melvin Belli. Yet, despite his considerable legal stature and characteristically gentlemanly behavior in court, he was treated with so much disrespect by a small-town judge a few years ago that he mournfully observed: “The judge is riding me so hard in front of the jury I’ve got spur marks on my back.” Predictably, the judge was a political animal, having run for the office a few years earlier. The judge’s campaign theme was to “end the reign of arrogance” of the incumbent judge.

Fortunately, in my career I’ve had only one instance where the issue of the judge’s conduct potentially affecting the result of the trial arose. It was in 1966, only two years after I had become a prosecutor at the L.A. District Attorney’s Office. That year there had been a record 367 bus robberies in Los Angeles. The situation had gotten so bad that many of the drivers refused to drive without an LAPD officer present on the bus. Finally, a seventy-one-year-old driver who was due to retire within one month was shot and killed when he resisted two robbers, surprisingly the first homicide that the Rapid Transit District bus line in Los Angeles had ever had. It was an important case in the office, and we were seeking the death penalty against the two defendants.

The judge obviously felt that since I hadn’t been in the DA’s office long, I was a relative rookie and could be pushed around. On the first day of trial testimony, I made an objection while sitting down (a very common practice). The judge ordered me to stand up to make the objection. I did, after which he told me to sit down. I asked to approach the bench. These were my words, and it was obvious to him I was angry: “Judge, I represent the people of the state of California, twenty million people [it was only twenty million back then, now it’s thirty-two million], and when I stand up in front of the jury in my final summation, I have to have stature and credibility with them. If you tell me to stand up and sit down like a yo-yo in this courtroom, I’m not going to have it. From now on, I’ll stand up and sit down in this courtroom when I want to, not when you want me to.” Whereupon I stalked back to my seat. You can believe it or not, but from that point on in the trial, I made all my objections sitting down, not standing up, and the judge never said a word.

While Judge Ito did not go so far as to humiliate the prosecutors in the Simpson case, I nonetheless feel he was sufficiently disrespectful that when they stood up to give their summations, they had little stature with the jurors. What the prosecutors should have done to Ito right after the first sharp and abusive “Sit down” (Ito was democratic about his surliness: he also told several, but not all, of the defense attorneys to sit down) was to ask for a recess. Back in chambers he should have been told, first in a very civil way, but if this was unavailing, much more assertively, that although he had the right to speak, if he chose, in a condescending way to the prosecutors outside the presence of the jury, he did not have the right to hurt the prosecutors’ clients, the people of the State of California, in any way whatsoever in front of the jury, and they therefore not only wouldn’t permit him to do so, but had an obligation to ensure that he did not. Therefore, if he had anything negative to say to them, it had to be outside the presence of the jury. In front of the jury he had to show them the same, identical respect they showed him, nothing more, nothing less.

If necessary, Ito should also have been reminded that although he was an extremely important person at the trial, it was they, not he, who represented some thirty-two million people. Finally, and most important, he’d have to be told in so many words that if he did not treat the prosecutors with the same respect they showed for him, he himself would have to pay a price right in front of the jury and the millions watching the case. An example for you readers of a statement to the judge in front of the jury? “Judge, you apparently don’t know, but that’s not the way to talk to lawyers in front of the jury. I expect you to ask me politely to please sit down in the future.” A stronger example? “Judge, a few years ago you were one of us, a deputy district attorney. You were appointed to the bench by the governor because you were a friend of a friend of the governor. If you think that your black robe entitles you, under the law, to treat us disrespectfully in front of this jury, I am here to inform you that you are wrong.”

But it is my opinion that even the first example wouldn’t have been necessary. The situation wouldn’t have gotten that far. My sense of Judge Ito is that he just let his robe go to his head a bit. (Some judges think they are three steps closer to God when they ascend the courtroom bench—others don’t even recognize that limitation.) He forgot who he was, and all he needed was someone to remind him, put him in his place, as it were.

Ito, who was so very concerned about his public image, would not have wanted to be demeaned before millions of people. What if he surprised everyone by not backing down? What if the prosecutors addressed him in open court as I suggested and he held them in contempt? Big deal. The prosecutor could handle any fine or sanction he might have imposed, including a night in jail. But most important, I assure you that the prosecutors would have not only retained but perhaps even elevated their stature, and hence credibility, in the eyes of the jury.






THE TRIAL
 

THE INCREDIBLE INCOMPETENCE OF THE PROSECUTION
 


Syndicated columnist William Rusher, a Distinguished Fellow of the Claremont Institute for the Study of Statesmanship and Political Philosophy, writes: “I simply cannot imagine the prosecution’s overwhelming case against Simpson being presented better than it was presented by Marcia Clark and Christopher Darden. They lost for reasons that were certainly no fault of theirs.” If you say so, Will. Of course, saying someone did a good job presupposes that the declarant knows what a good job is.

The prosecution of O. J. Simpson was the most incompetent criminal prosecution I have ever seen. By far. There have undoubtedly been worse. It’s just that I’m not aware of any. Anyone who knows me will tell you that I take no pleasure saying this, since right from the very beginning no one was more supportive of the prosecutors in this case than I. (Although I no longer am a prosecutor, and if I try a case today it’s as a defense attorney, I still identify myself much more with the prosecutorial side of the table than the defense side, and my public image continues to be that of a prosecutor.) They are also good people, they fought hard for justice, and I was proud of the ethical and professional way they conducted themselves. I was 100 percent behind them. To pump them up and help inspire them, I even sent them a telegram on the morning of their summations telling them that all right-thinking people were behind them and they had done a terrific job proving Simpson’s guilt beyond a reasonable doubt. (Even though their prosecution was woefully incompetent, I certainly did not want to tell them this right before their summations; moreover, by the scientific evidence they presented putting Simpson’s blood at the murder scene, they had, indeed, proved his guilt beyond all doubt.) I closed by saying, “Now go get ’em in your summations.”

A word about Marcia Clark, the lead prosecutor. My image of a prosecutor has never been that of a woman, and that’s primarily because in my day female prosecutors were about as rare as hair on a bald man. But the moment I saw Marcia Clark, I was impressed. She had a good look about her. She looked like a prosecutor. It was also obvious to me that she was very bright, spoke well and persuasively (I hadn’t seen her yet before a jury), and could think on her feet. She also has a certain charisma about her. In short, I felt she was special. In retrospect I can only say that her performance in this case was a disappointment, a blighting of that early promise, and no one regrets this more than I do.

Like the calm before the storm, I had a sense there might be a serious problem with the prosecution in this case by the fact that the original prosecutors. (Marcia Clark and David Conn at the time), long before the trial, didn’t seem to be taking charge of the case. For instance, in a big-publicity case, it’s DA 101 that the prosecution has to instruct all of its witnesses right off the top that they are not to talk to the media, particularly for money. My distinct impression is that this wasn’t done here until later, after some of them already had talked. This created problems for the prosecution, resulting in its decision not to call certain witnesses to the stand because it felt the credibility of the witnesses had been damaged.

Also, the moment a decision is made to bring felony charges, the DA has to make all important decisions having an impact on the case. Again, this wasn’t done here. Remarkably, David Conn (subsequently replaced by William Hodgman and then Chris Darden) actually told the LAPD—which properly called the DA’s office for guidance—to follow the advice of the Los Angeles City Attorney’s Office on whether the October 25, 1993, 911 tape of Nicole should be released to the media, which were clamoring for it. The city attorney’s office improvidently and unfortunately told the police to release the tape. The tape saturated the news, and when the presiding judge of the Los Angeles County Superior Court personally confirmed that members of the grand jury who were hearing evidence in the case heard it, he aborted the grand jury proceedings, and there was no indictment. (As I recounted in Chapter 2, the DA then filed a criminal complaint against Simpson instead.)

And months before the trial (August 1994), the prosecution embarrassingly admitted in court that without its knowledge the LAPD had disregarded the DA’s request and had not sent all of the blood samples to Cellmark Diagnostics Inc. in Maryland for DNA analysis, instead sending some of them to the California State Department of Justice lab at Berkeley. When the LAPD knows the DA is calling the shots on a case, this type of thing normally doesn’t happen.

As far as the selection of a jury, we’ve already discussed Gil Garcetti’s terrible blunder in transferring the case downtown. But once it was downtown, there is evidence that the prosecution only made a bad situation much worse.

On December 1, 1995, I met at the old-line and conservatively elegant California Club in downtown Los Angeles with Dr. Donald Vinson. Dr. Vinson is recognized as a national authority in the field of litigation support. He has written or contributed to several books and articles on litigation strategy and trial techniques. He holds a B.A. in economics, an M.S. in marketing research, an M.A. in sociology, and a Ph.D. in marketing and consumer behavior. He has taught courses in consumer behavior and marketing research at LSU and UCLA and was at one time chairman of the marketing department at the University of Southern California. Currently, Dr. Vinson is chairman of the board of DecisionQuest, Inc., which specializes in jury research and trial consulting. The firm, headquartered in Torrance, California, also maintains offices in New York, Washington, D.C., Boston, Chicago, Atlanta, and Houston. Over the last twenty years, Vinson and his firm have worked with hundreds of attorneys throughout the country in more than three thousand cases. Some of their high-profile cases have included Pennzoil v. Texaco, the Agent Orange case, the MGM Grand Hotel case, and USFL v. NFL. His office is presently assisting the prosecution in the Oklahoma City bombing case.

Vinson, fifty, is one of these public-spirited guys who have made “a bundle,” he acknowledges, in the private sector and feel the need to give a little back. After the first hung jury in the Menendez trial, along with many others he was very disappointed, feeling that something was happening in our society that was bad, and he wanted to help the good guys out. So he volunteered his services, pro bono, to Gil Garcetti for the second Menendez trial.

When the Simpson case broke, Vinson also offered his firm’s services free to Garcetti, and Garcetti accepted. DecisionQuest actually did provide all of the prosecution’s elaborate electronic displays and exhibits (graphics) throughout the entire Simpson trial. He says the cost for these services, if paid for, would have been close to $1 million. But in the more important area of assisting in jury selection, he says that although Garcetti was amenable, Marcia Clark was not. Vinson says that from the very beginning, Clark and William Hodgman (the latter was named the 1992 prosecutor of the year in the state of California), particularly Clark, looked askance, as so many trial lawyers still do, at the emerging field of jury consultants. After the second day of jury selection, she told him she didn’t feel there was any need for his services (jury consultation, not the preparation of exhibits, which continued).

His dismissal was reported in the media. The October 30, 1995, edition of Newsweek said: “Hired by Robert Shapiro just two months after the murders of Nicole Brown and Ron Goldman, Jo-Ellan Dimitrius [who used to work for Vinson] quickly became a member of the defense team. By contrast, prosecutors tried to hide their consultant, Donald Vinson, of DecisionQuest, and then banished him, and his research, from jury selection after only two days.”

What is much more interesting and important, however, is the results of his jury research leading up to jury selection. Vinson said that in discussions with the prosecution team, Clark made it clear she preferred to have black women over black men on the jury, because culturally it is known that domestic abuse is more prevalent in black households than in white families. Her thinking was that black women were becoming more liberated, were fed up with being beaten, would identify with Nicole, and would be angry with Simpson for having brutalized her. (Of course, partially militating against this is the fact that Nicole had started seeing Simpson when he was still married to Marguerite, Simpson’s black first wife, so Nicole had taken Simpson away from a black “sister.”) But the problem is that the polls didn’t show that. In a four-hundred-person phone survey conducted for the prosecution by DecisionQuest of blacks and whites, while 23 percent of black males thought Simpson was guilty, only 7 percent of black women thought so.

More tellingly, Vinson and his staff also conducted several small (fifteen-person) “focus group” sessions to “put some meat and flesh on the statistics,” as he said. In these sessions, the black females, per Vinson, were “more vociferous” in support and defense of Simpson than were the black males. When confronted with the fact that Simpson had beaten Nicole, their basic response, Vinson told me, was that “every relationship has these kinds of problems.” It simply was not a big deal to the black females. Ironically, DecisionQuest’s research showed that black females who were the victims of domestic violence, or had it in their family, were even more forgiving and accepting of it than those who hadn’t.

“My working hypothesis, which I told Marcia and Bill,” Dr. Vinson said, “was that black females were the worst conceivable jurors for the prosecution in the Simpson case. The charts and poll results I submitted to Marcia and the DA’s office clearly reflected this.”

Since Vinson stopped working with the Simpson prosecutors after the second day of jury selection, it is not known for sure whether Marcia Clark disregarded the advice and data provided for her by Vinson or not. But the evidence certainly suggests she did. Having learned that black females did not like her (see following discussion) and were also markedly more sympathetic to O. J. Simpson than black males, Clark nevertheless settled for a jury with six black females on it! There were only two black males. The jury which ended up returning the not-guilty verdict had eight black females and only one black male.

One possibly unfair criticism which has been leveled against the prosecution in this case is that they exercised only ten of their allotted twenty peremptory challenges (challenges for which you don’t have to give a reason). Since a jury with close to 75 percent blacks on it could not be considered a favorable jury, why not use the remaining peremptories to see if you can get a better racial mix, the argument goes. But many times a prosecutor doesn’t use all of his peremptories, even when he isn’t too pleased with the present composition of the jury, because when he turns around and glances at the remaining prospective jurors seated in the courtroom, they look worse than the ones already in the box. Since I have no way of knowing who these remaining jurors were or what they looked like, I have no opinion on the matter. I do find it curious, however, that with ten remaining peremptories, the prosecutors left on the jury the black male who worked for Hertz Rent A Car, the company Simpson had been employed by as a spokesman for years. (The juror was excused by Judge Ito shortly thereafter when evidence surfaced that during jury selection he had failed to disclose meeting Simpson at a party for Hertz employees years earlier.)

Both sides submitted to Ito proposed questionnaires for the jury. (Ito distilled them into one seventy-eight-page questionnaire containing hundreds of questions.) These questions are the heart of a jury consultant’s job, their main area of expertise. Although the defense jury consultant, Jo-Ellan Dimitrius (whom the defense attorneys have credited, in no small way, for their ending up with the jury that heard the case, to the point where Cochran, after the not-guilty verdict, directed his first expression of thanks to her), was highly instrumental in the preparation of the defense’s proposed questionnaire, Clark insisted that she and her team prepare the prosecution’s proposed questionnaire themselves without any input from Vinson’s firm. “Marcia didn’t even want us to provide a draft. She gave me a copy of the prosecution’s eventual questionnaire on the day she submitted it to Judge Ito,” Dr. Vinson told me.

Perhaps most disturbing, Vinson told me that it emerged from the focus groups that black women viewed Marcia Clark “extremely negatively, actually calling her names like ‘bitch.’ They hated her. They saw her as a pushy, aggressive white woman who was trying to bring down and emasculate a prominent black man.” Norma Silverstein, Vinson’s assistant, told me, “black women displayed a lot of hostility toward Marcia.” Clark, Hodgman, and Garcetti knew this, Vinson said. This came out of the first two separate focus group sessions (conducted over a three-hour period, back to back, on the same day in late July 1994). In fact, in two subsequent focus group sessions, Clark, Hodgman, and Garcetti were present, listening in from an adjacent room, and the same harsh sentiments against Clark by black women were expressed.

The focus group members, each of whom was paid $50, were unaware of the presence of the prosecutors listening and watching in the room next to theirs behind a one-way mirror. The focus group members were told, however, that associates of Vinson were watching them, but not who those associates were. In late August 1994, DecisionQuest decided to conduct a mock trial at a hotel in Phoenix, Arizona. However, the trial didn’t take place. “The media got wind of it,” Silverstein said, “and were waiting at the hotel.” So another focus group session was conducted, this time with twenty members. Clark and Hodgman (but not Garcetti) attended this session, watching it by closed-circuit TV from an adjacent conference room. The results were the same. For some reason, black women didn’t like Marcia Clark. This raises the very serious question, of course, of whether Clark, knowing that half the black population (black females) felt this curious antipathy toward her, should have chosen to remove herself from the case. And since she didn’t, shouldn’t the DA’s office, with knowledge of this fact, and with one thousand prosecutors to choose from, have insisted on going forward with a replacement prosecutor? After all, the purpose of this prosecution was not to advance women’s rights and promote their equality in the workplace, but to secure a conviction of someone the district attorney’s office believed was responsible for two brutal murders.

An additional item of information furnished to me by Vinson: From their answers to the jury questionnaire before the case started, of the actual jury that ended up deliberating whether Simpson was guilty or not guilty (as indicated, one black male, eight black females; also, two white females, and one Hispanic man), not one out of the twelve read the newspaper regularly, and eight did not watch the evening news on television. After the Simpson verdict, Dr. Vinson and his firm went on to assist the prosecution in jury selection and graphics in the second Menendez trial.

Before I get into the virtually continuous incompetence of the prosecution during the actual trial of this case, I want to talk about what is by far the worst part of their performance, something that goes beyond incompetence. The term incompetence implies conduct that is within the range of known human conduct in a given field. What the DA did in this case, on the other hand, was unprecedented, unique, unheard of.

In all my years in the criminal law, I have never heard of another case where the prosecution decided not to introduce such a great amount of very incriminating evidence against the defendant. I mean, that’s what the prosecutor does in a criminal case—present incriminating evidence.

Here, and I still can’t believe this, they never presented the suicide note Simpson wrote when he learned he was going to be charged with these murders. If he was innocent, why would he want to commit suicide? If he was innocent, it seems he would have been outraged that he was being accused of murders he did not commit, and desperately want to prove his innocence and find out who murdered the mother of his two children. Simpson, instead, became completely passive and wrote a “To whom it may concern” letter which reads exactly like a suicide note. (The full text of this letter is in Appendix B.) The language of the letter reeks with guilt. Show me an innocent person charged with murder who would write a note like that.

For those who cling tenaciously to Simpson’s innocence and argue that the reason he wanted to commit suicide is that he couldn’t live without Nicole, consider that Simpson has got to be considered one of the most self-absorbed persons there could ever be, one whose narcissism is of jumbo proportions, and he gives no indication of being the type of person who would kill himself over the loss of another human being. Secondly, such an argument would be diametrically opposed to an integral element of Simpson’s defense to these murders—that he was over Nicole, had started a life without her, and therefore had no motive to kill her. And if that’s not enough, if the reason he wanted to die was that he couldn’t live without Nicole, what conceivable reason would he have had for not saying this in his farewell note? Nowhere does he say or even vaguely imply in the note that Nicole’s death is why he wants to end his life. In fact, in the letter he says that God had brought his current girlfriend, Paula Barbieri, to him, and he tells her how sorry he is that they will not have their chance.

Yet this note, which points irresistibly in the direction of Simpson’s guilt, was never seen by this jury because the prosecutors chose not to introduce it into evidence.

But it gets worse. After the slow-speed chase of Simpson and his friend Al Cowlings in the latter’s Bronco, the police found in Simpson’s possession in the Bronco a gun (there were photos of Simpson during the chase holding this gun, a Smith & Wesson .357 magnum, to his head, and Cowlings, from the vehicle’s cellular phone, told the pursuing police that Simpson was threatening suicide), Simpson’s passport, a cheap disguise (a fake goatee and mustache), as well as four pairs of folded socks, four T-shirts, and two pairs of underwear. Additionally, Cowlings, upon being told to empty his pockets, pulled out a wad of currency totaling $8,750. These items, of course, have guilt written all over them. Indeed, they could hardly be more persuasive evidence of guilt, and it would be insulting to your intelligence to explain to you (as I would have to the jury if I had prosecuted Simpson) why this is so. Yet again, the jury never heard all this evidence because, unbelievably, the prosecutors decided not to present it. Thus far, these are the reasons the DA’s office has given for not introducing all this evidence, including the slow motion chase that led up to the seizure of the evidence. During the chase, Simpson was talking to friends and also his mother on the Bronco cellular phone, and predictably was proclaiming his innocence and denying guilt, and the prosecution didn’t want the jury to hear this self-serving declaration, they said, without his taking the witness stand and being cross-examined. But this is silly beyond imagination. It’s a self-serving declaration that is meaningless. Of course he’s going to say he’s innocent. Did they expect him to confess to these murders? More importantly, the jury already knew Simpson was denying guilt. They knew he pled not guilty. That’s why they were having a trial. How incompetent could these prosecutors possibly get? You’re going to keep out extremely powerful evidence of guilt such as the passport, disguise, etc., just to prevent the jury from hearing something that they obviously already know?

Just when we thought we were in the cellar of incompetence and couldn’t go any lower, Christopher Darden comes along with his drill. In his book, In Contempt, and in a March 20th, 1996, appearance on Larry King Live, Darden gives an additional reason why the prosecutors didn’t introduce the slow-speed chase and the evidence seized thereafter. What I’m going to tell you is so unbelievable that even though you may be very bright, it will be as if I’m speaking a foreign language to you. That is, it most probably won’t register with you at all without being translated. Darden says that if the prosecution had introduced evidence of the slow-speed chase, “Simpson’s state of mind [during the chase] would be called into question. That meant the jury would hear about Simpson’s sobbing telephone calls to his family, including his mother,” and that Simpson had become “suicidal.” And Darden said the prosecutors feared that Cochran, in his summation, would be able to garner sympathy for Simpson with the jury by arguing: “Look what the police and the DA did. They almost made O. J. Simpson blow his head off.” Darden adds, “not a good move for us.” Translation: “Even though there is a warrant out for my arrest for two murders, I can refuse to turn myself in, and instead try to escape. But if you come after me and chase me, and because of it I start to cry and threaten to kill myself, I’m going to use this against you.” This, in effect, is the argument Darden feared hearing. So much, in fact, that he was willing to give up the very powerful and compelling evidence against Simpson of the gun, passport, disguise, changes of clothing and large amount of cash. Unhinged? Delirious? Yes, both of these things, but unfortunately for the people of the state of California, true. This was the mentality of the prosecutors representing the state in the Simpson case. And people wonder why Simpson is out on the golf course with a smile on his face?

With respect to the argument of Cochran so feared by Darden and his colleagues, even these defense attorneys in the Simpson case, whose shamelessness and brass were almost unparalleled, wouldn’t have had the enormous cheek to make it. And if, perchance, they did, couldn’t the prosecutors have responded with the obvious? “Wait a minute. Mr. Simpson has a warrant out for his arrest for two counts of murder, and when he tried to escape, is Mr. Cochran suggesting we didn’t have the right to go after him?”

Another argument the prosecutors have floated for their not introducing the slow-speed chase and the evidence subsequently seized is that, as William Hodgman said on television, “it was coming at a point in time when we were also starting to lose jurors. So we felt, on balance, a need to conclude our case, and get into the defense case if they were going to present one.” As much as I respect Bill Hodgman, I can’t tell you how much total and complete nonsense this is. Number one, there’s never a valid reason for not offering powerful, incriminating evidence against the defendant. Even if, in a given case, the jury’s fatigue is an issue, on balance, you always, 100 percent of the time, offer the strong incriminating evidence. It’s not even a close call.

Secondly, that argument doesn’t even apply here. The jury in the Simpson case started getting antsy after the first half of the trial. The normal point in the trial to offer the slow-speed chase would have been near the beginning of the DA’s presentation of evidence. Thirdly, evidence of the chase, and the seizure of the defendant’s gun, passport, etc., would have taken very little time to present on direct examination, perhaps one to two hours. (Mind you, these are the prosecutors who took eight days of direct examination of the coroner to elicit testimony, the important parts of which could easily have been introduced in two hours.) And, of course, relative to all the extremely technical and boring DNA scientific evidence in the Simpson case that went on for months, the jury could have been counted on to perk up and listen very attentively to the testimony about the chase and the seizure of all the incriminating items in Simpson’s possession at the end of it.

These excuses, of course, are merely an effort by the DA’s office to explain away an incredible tactical blunder on its part.

During the slow-speed chase, Simpson also supposedly told his mother, “It was all her fault, Ma.” Since we know Simpson committed these murders, we can just about know what Simpson meant by this. Poor Nicole had said or done something to him which so enraged him it led to her murder. Of course, the defense would have argued that what Simpson meant was that unsavory types Nicole allegedly hung around with were responsible for her murder. Let them argue it. They still couldn’t come up with any evidence to support it, inasmuch as it never happened.

Also, the police booked the cash under Cowlings’, not Simpson’s, name and the prosecutors, afraid of their own shadow throughout the trial, thought this could hurt them. “The detectives’ decision to book the cash as Cowlings’ personal property and not as evidence would be damaging to the prosecution at the trial,” an October 27, 1994, DA internal memo said. But how? When Cowlings took the $8,750 in currency out of his pockets, and the police asked him why he had all this money on him, he told them Simpson had given him the money when they were in the Bronco.

All of this, of course, is a nonsensical discussion. When you have exceedingly powerful evidence of guilt, you automatically offer it. You don’t stumble on your way to the courtroom over the smallest thread in your path. Of course, the defense will always raise some arguments against your incriminating evidence, even if they are totally spurious. If a defense attorney doesn’t do this, he would have pled his client guilty. And sometimes your evidence actually does have a carbuncle or two on it. But you balance the strength of your evidence against its weakness. Here, the passport alone is very strong evidence of guilt, against which there is no valid defense argument. Why would Simpson have his passport on him if he wasn’t at least thinking of escaping? And why would he think of escaping if he was innocent and being framed? He, of all people, would know he would be able to offer, through himself and his attorneys, all types of evidence to prove his innocence and expose the frame-up. It should be noted that Simpson would even be deprived of making the argument that he always kept his passport in his Bronco (which seems highly unlikely in the first place), because this wasn’t his Bronco the passport was in. It was Cowlings’ Bronco.

One of the unanswered questions which has fascinated Simpson case addicts is whether Simpson decided to kill Nicole on the night of the murders or had contemplated it for some time. Nicole’s close friend Faye Resnick, who knew Simpson very well, is convinced Simpson had planned the murder for some time. And there is a solid piece of documentary evidence circumstantially supporting Resnick’s view which the DA had, but again chose not to introduce.

Item 146 of the LAPD property report in the Simpson case lists a fake goatee, fake mustache, bottle of spirit gum (to put the disguise on), and bottle of makeup adhesive remover (to remove the disguise). While the goatee and mustache have been widely reported, what hasn’t been is Item 147, three receipts found inside the same bag in the Bronco along with Item 146. The receipts for the purchase of the disguise materials are from Cinema Secrets Beauty Supply at 4400 Riverside Drive in Burbank. The date they were purchased is what is so incriminating. It was May 27, 1994, just over two weeks prior to the murders! And just a few days after Nicole returned to Simpson earrings and a bracelet he had given her for her birthday, May 19, telling him their relationship was finally over.

Again, let Simpson explain, on the witness stand, why he felt the need for a disguise just prior to the murders. Then let’s see if there is any evidence that Simpson has ever worn a disguise at any other time in his life. Was this the first time in his life, at age forty-seven, and just before the murders, that he had a need for a disguise? And if he had bought the disguise for some innocent purpose, why was it necessary for him to bring it with him in Cowlings’ car?

There’s an old observation that celebrities are people who have spent all their time and energy trying to become famous, and when they do, they wear dark eyeglasses so no one will recognize them. This very definitely didn’t apply to Simpson. By all accounts, he loved the attention of fans and people who recognized him. And when he didn’t get it he would actually become depressed. Faye Resnick, in fact, who was with Nicole and Simpson on many occasions in public, said that whenever Simpson wasn’t noticed, “his mood would change and he would become angry.” Simpson himself, in his biography O.J., the Education of a Rich Rookie, says about his celebrity: “I loved it when people recognized me on the street.” So why did Simpson purchase the disguises shortly before the murders? The DA never offered this evidence of guilt to the jury.

What makes the prosecutors’ failure to do so all the more astonishing is that they were alleging in their criminal complaint that Simpson had premeditated these murders, and they suggested to the jury that the premeditation commenced long before the night of the murders. For instance, defense witness Jack Mackay, an executive for the American Psychological Association, testified at the trial that he had played golf with Simpson four days before the murders at a celebrity golfing event sponsored by Simpson’s employer, the Hertz Corporation. Simpson, he said, appeared cordial and happy to sign autographs, shake hands, etc. Clark asked Mackay on cross-examination: “If someone was planning to commit murder would you expect him to come to you if he wanted to get away with it and grumble about the person he wanted to kill?”

But the prosecution presented no evidence at all that Simpson had premeditated the murders that far back. All it had to offer the jury was its speculation. The lone piece of documentary, circumstantial evidence it had to support its contention remained in its files, and the jury never learned of it. Is it possible the prosecutors hadn’t read the police property report closely and missed this evidence? Things like this happen in life.

One parenthetical observation about the slow-speed chase. The LAPD had notified Simpson’s attorney, Robert Shapiro, at 8:30 in the morning on Friday, June 17, 1994, that they were ready to charge and arrest Simpson for the murders. The LAPD gave Shapiro until 11:00 that morning to have Simpson voluntarily turn himself in at Parker Center, LAPD’s downtown headquarters. As we know, Simpson didn’t do this, and sometime before noon, he and Cowlings disappeared from the Encino home of his friend Robert Kardashian. At 5:56 p.m. that day, the police, responding to a citizen’s tip, pinpointed the location of Cowlings’ Ford Bronco on an Orange County (just south of Los Angeles) freeway. It was about sixty miles from Simpson’s Rockingham estate. After a two-hour slow-speed chase, Simpson returned to his home, where he was subsequently arrested. The whole incident of Simpson’s not turning himself in and the slow-speed chase should definitely have been offered by the prosecution. It could only have helped, and since the jury, like everyone else, already knew about it, it must have looked downright strange to them that the prosecution did not introduce it as an integral part of its case. But contrary to the view of many laypeople, the slow-speed chase itself was not greatly incriminating because it was somewhat ambiguous.

Normally, flight is highly incriminating evidence because it shows a consciousness of guilt. But in a typical flight case, the suspect is found in a place like an attic, or in the mountains, or in Canada, Mexico, or some other distant place. Here, Simpson and Cowlings, after being gone for five hours, were only sixty miles away. And the Bronco was driving north on Interstate 5; that is, in the general direction of, not away from, Simpson’s Brentwood residence. What this “flight” (coupled with evidence of the passport, money, etc.) shows is that Simpson only thought about escaping, but hadn’t definitely decided to do it. If he had, in the five-hour interlude before his whereabouts were picked up, he’d have been a lot farther than sixty miles down the road. Of course, the very fact that he thought about escaping was itself extremely powerful evidence of his guilt.

When you offer evidence like the suicide note, passport, cash, disguise, etc., you’re offering something that even the simplest of laypeople can understand. It’s the type of evidence upon which they have formed opinions throughout their lives. For instance, running away from anything, be it adults running from the scene of a liquor store robbery or children running away from a broken window at one’s home, is automatically associated by all humans with a guilty state of mind, and the passport, cash, and disguise, of course, fall into that category. DNA evidence, on the other hand, is totally foreign and alien to a jury. This is not to suggest that the DNA evidence should not have been presented (although the prosecution piled complex DNA evidence upon more DNA evidence, instead of condensing its presentation and simplifying it). But under no circumstances should it have been presented to the exclusion of so much conventional evidence that was available to the prosecution in this case.

These conventional pieces of evidence have been the basis for hundreds of thousands of criminal convictions throughout the years. In addition to jurors’ associating this type of evidence with guilt, it has two other built-in advantages. It’s the type for which there rarely is a legitimate answer other than guilt; and if the fleeing party attempts an innocent explanation, those words—usually a fabrication—not only sound silly, but can be shown and demonstrated to be silly in court. Secondly, this type of evidence confirms the scientific evidence (here, mostly DNA), and vice versa—i.e., the two types of evidence have a synergistic effect upon each other.

 
 

Most unbelievably, more so than the suicide note and gun, passport, cash, and disguise evidence put together, the prosecutors never presented the extremely incriminating statement Simpson made to the police on the day after the murders. Give me a yellow pad and one hundred hours, and I would have convicted Simpson on that statement alone.

The interview took place at Parker Center from 1:35 to 2:07 p.m. on June 13, 1994. It was tape-recorded by the interviewing officers, Philip Vannatter and Thomas Lange, and I have heard the entire thirty-two-minute audio. (The unedited transcript of the interrogation is in Appendix A.) The detectives were rather inexpert questioners who failed to pin Simpson down as much as they could have on his precise activities throughout the entire previous evening. They also did not ask good follow-up questions, and most unfortunately, it was they who terminated the interview. Since, at the time of the interview, they already strongly suspected he was guilty, why didn’t they try to elicit from him as much as they could, continuing until either he said he didn’t want to talk anymore or his celebrity lawyer finally deigned to enter the room and instruct Simpson or insist that he not answer any more questions? Isn’t this just common sense?

In any event, the detectives did succeed in getting enough out of Simpson to convict him out of his own mouth alone. Since Simpson’s left middle finger was bandaged, they asked him: “How did you get the injury on your hand?” Simpson responded, “I don’t know.” He then proceeded to say that the first time he cut his finger was in Chicago, but then immediately added words that suggested he had first cut himself the previous night, saying, “But at the house I was just running around.” He was “running around,” he told the detectives, the previous night (the night of the murders) while he was getting ready at his Rockingham estate to go to Chicago.

Lest there be any confusion in anyone’s mind that Simpson admitted cutting himself the night of the murders, i.e., before he allegedly cut himself again later in Chicago, the following questions and answers clear this up.



Vannatter: We’ve got some blood on and in your car, we’ve got some blood at your house, and it’s sort of a problem.
 

Simpson: Well, take my blood test.
 

Lange: Well, we’d like to do that. We’ve got, of course, the cut on your finger that you aren’t real clear on. Do you recall having that cut on your finger the last time you were at Nicole’s house?
 

Simpson: A week ago?
 

Lange: Yeah.
 

Simpson: No. It was last night.
 

Lange: Okay, so last night you cut it.
 

Vannatter: Somewhere after the dance recital?
 

Simpson: Somewhere when I was rushing to get out of my house.
 

Vannatter: Okay, after the recital? [The recital was several hours before the murders.]
 

Simpson: Yeah.
 


 


The detectives also tell Simpson that in addition to the blood in his car and home they also found blood in the driveway of his home.



Lange: Well, there’s blood at your house and in the driveway, and we’ve got a search warrant, and we’re going to get the blood. We found some in your house. Is that your blood that’s there?
 

Simpson: If it’s dripped, it’s what I dripped running around trying to leave.
 

Lange: Last night?
 

Simpson: Yeah.
 


 


In another part of the interview, Simpson says, referring to his bleeding at his Rockingham estate while getting ready for his trip to Chicago, “I knew I was bleeding, but it was no big deal. I bleed all the time. I play golf and stuff, so there’s always something, nicks and stuff, here and there.” Of course, no one, even a hemophiliac, bleeds “all the time.” Not only isn’t Simpson a hemophiliac, but “nicks” don’t cause you to bleed all over your car and home and the driveway of your home. Moreover, the cut to Simpson’s left middle finger was not a “nick.” It was a deep cut.

To anyone listening to Simpson’s voice on the thirty-two-minute audio, he comes across as having a guilty mind. Most noticeably, there’s a total absence of outrage and resentment, or even surprise on his part, that he’s being considered a suspect in these murders. Also, his rather sluggish inflection certainly suggests no eagerness on his part to participate in the endeavor to find out what happened. If anything, there’s a suggestion that he’s cooperating only because he senses it would look curious if he didn’t. He also seems to be somewhat hesitant, halting, and uneasy in his answers. This lack of spontaneity suggests he was thinking about what was the best answer for him to give. He was also contradictory. For example, when the detectives asked him when was the last time he had driven his Ford Bronco the previous day (June 12, 1994, the day of the murders), he first responded that it was “in the morning,” then immediately changed his answer to “in the afternoon,” then shortly thereafter changed it again to “eight-something, seven, eight, nine o’clock, I don’t know, right in that area.” Additionally, there’s no indication in his voice or his words that he is grieving over what happened to Nicole, or even shocked by what happened. Simpson’s demeanor during the interview is consistent with and fortifies all of the other evidence pointing unerringly to his guilt.

The testimony of the prosecution’s many witnesses (including Pablo Fenjves, a neighbor of Nicole’s, who heard the “plaintive wail” of Nicole’s Akita dog around 10:15 p.m.) places the time of the murders somewhere between 10:15 and 10:20 p.m. The defense witnesses place the murders around 10:30 to 10:40 p.m. So we can conclude the murders occurred somewhere between 10:15 and 10:40 p.m. The last time anyone saw Simpson before the murders was around 9:35 p.m. when Simpson’s houseguest friend, Kato Kaelin, says he and Simpson returned to Simpson’s home after going to McDonald’s for a hamburger. The first time anyone saw Simpson thereafter is around 10:55 p.m., when the limo driver saw a large black figure, who turned out to be Simpson, even by the defense’s own admission, enter the front door of his home. At the trial, the defense presented no evidence attesting to the whereabouts of Simpson between 9:35 and 10:55 p.m., and the murders occurred around the same time, between 10:15 and 10:40 p.m.

This is what we have, then, from Simpson’s tape-recorded interview with the LAPD detectives. From Simpson’s own lips, he admits dripping blood all over his car and home and on his driveway around the time of the murders! And when they asked him how he got the cut to his left middle finger that caused all the bleeding, he answered: “I don’t know.” That ridiculous statement alone, all by itself, shows an obvious consciousness of guilt. But much, much more important, what is the statistical probability of Simpson’s innocently cutting himself very badly on his left middle finger around the very same time his former wife and male companion are brutally murdered? One out of ten million? One out of a million? One out of one hundred thousand? And even if we make that extravagant assumption, when you cut yourself, unless you’re in a frantic, frenzied state—as Simpson obviously was—you stop the bleeding with your hand or your handkerchief and you put on a bandage. You don’t bleed all over the place.

The statement could hardly be more powerful and irresistible circumstantial evidence of guilt, yet unbelievably, the jury never heard the tape because the prosecutors never introduced it into evidence. I hate to embarrass Clark and Darden, who are good people. But a brutal murderer walked out the courtroom door with a smile on his face in large part because of their virtually unprecedented incompetent performance at the trial. As the West Virginia mountaineer said: “No matter how thin I make my pancakes, they always have two sides.” But there aren’t two sides to this issue. Simpson’s statement should have been introduced. Whatever small negative it might have had to the prosecution (and there appear to be absolutely none here, but even if there were, small negatives are not uncommon, sometimes even where a defendant flat-out confesses—e.g., he adds he had been drinking) was greatly overshadowed by its extremely incriminating nature. And whatever reason the prosecutors may come up with to justify not introducing Simpson’s tape-recorded statement, it will be pure, unadulterated claptrap, bunkum, tommyrot, rubbish, blather. There is no valid explanation. Whatever they come up with can only be a lame excuse.

What reasons have they given thus far? They wanted Simpson to testify at the trial, they have said, so they could cross-examine him, believing he couldn’t withstand cross-examination. During cross-examination they would, of course, use the statement he gave the police to impeach him if his trial testimony varied in any way from this previous statement. Introducing the statement on their own during their case-in-chief (when they present their evidence), they argue, would have allowed Simpson to get his version of events before the jury without his having to subject himself to cross-examination.

As can be seen from the transcript of the interview, Simpson accounts, though poorly, for his time on the night of the murders, and a source of mine (on the prosecution team in the Simpson case) down at the district attorney’s office told me, “Marcia wanted to be able to argue”—as she did in her summation—“that Simpson couldn’t account for his whereabouts during the subject time.” If the DA introduced the statement, this line of “reasoning” continues, “she couldn’t make this argument because Simpson did account for his time, even though we knew he wasn’t telling the truth.”

This is astonishing nonsense coming from supposedly experienced prosecutors. Anyone knows that in the criminal law, accounting for one’s time means an accounting that can be verified or corroborated by a third party or parties, or at least by documentary evidence, not just the defendant’s word. Of course Simpson was going to say he was doing something (something else) at the time of the crime. He wasn’t going to say he was dead between 9:35 and 10:55 p.m. But his version of events, as we have seen, couldn’t have been more incriminating to himself.

There were two fundamental problems with this trial tactic of the prosecutors. Number one, they were taking an enormous risk that Simpson would decide not to testify (which, indeed, is what happened), and at that point it might be too late for the prosecutors to introduce his statement, since during their rebuttal, they would be limited to controverting evidence and testimony offered by the defense during the defense’s case. And if Simpson didn’t testify, the defense could argue there would be no testimony of his to impeach.

Number two—an even more fundamental problem, one that clearly shows me these prosecutors knew very little about prosecuting a criminal case—is that the jury already knew that Simpson had made the statement. On direct examination of Lange and Vannatter before the jury, the prosecutors elicited the information that the detectives had taken a statement from Simpson, but then the prosecutors went on to other matters. At that point, the jurors naturally wondered about two things. One, they wondered what Simpson had told the police, and two, they undoubtedly wondered why the DA wasn’t offering the statement into evidence for their consideration. This couldn’t possibly have been good for the prosecution in the jury’s eyes. And as if that weren’t bad enough, on cross-examination of prosecution witnesses, whenever the defense alluded to the statement in any of its questions, Clark or another prosecutor would stand up in front of the jury and vigorously object to any reference to the statement. That looked absolutely terrible, and has to have hurt the prosecution’s credibility in the jury’s eyes. The jurors have to have asked themselves why the prosecution wanted to prevent them from hearing what Simpson had said.

Above all—and I know they say there are exceptions to every rule, but this rule has no exceptions, and if there are any budding prosecutors reading this book, they can laminate what I’m about to say in their wallets—the prosecution should always convey to the jury that as representatives of the people they want to present all relevant evidence on the issue of guilt. They should never be put in a position before the jury of trying to suppress relevant evidence. It’s for the defense to try to suppress evidence, not the prosecution. How is it possible the prosecutors in this case apparently did not know this?

So the statement Simpson gave the police—which by itself was enough to convict him—not only wasn’t used by the prosecutors to help their case, but it actually hurt them. Cochran, in summation, could have made so much more than he did out of the fact that the prosecution didn’t want the jury to hear Simpson’s statement. But he did obliquely suggest to the jury what was already very clear to them—that the prosecution didn’t want the jurors to hear it. Cochran told the jury: “We know, according to the testimony in this case, that he [Simpson] talks with Vannatter and Lange once he gets down there. [But] we heard nothing else about this conversation. After he makes this statement, which we haven’t heard…”

I want to pursue this matter of Simpson’s statement a bit further because it is so very important and, as it played out in the courtroom, so very strange. You’ll have to pay close attention to follow the convoluted reasoning of the prosecution and the defense, and if somewhere along the way you began to wonder if you’re hearing about insanity, you are. Keep in mind throughout this discussion that other than the DNA evidence, Simpson’s statement to the police was by far the most incriminating piece of evidence against him, extremely helpful to the prosecution and extremely damaging to the defense.

On May 24, 1995, Rockne Harmon, one of the district attorney’s two DNA specialists, asked LAPD criminalist Collin Yamauchi—in an effort to show that Yamauchi did not have a belief in Simpson’s guilt that could have influenced him in interpreting his initial DNA blood analysis in the LAPD lab against Simpson—if what Yamauchi had heard in the media caused him to expect what the outcome of his test would be. Yamauchi said he heard in the media that Simpson had been in Chicago at the time of the murders and had an airtight alibi (i.e., that Simpson was innocent). In a sidebar conference requested by Judge Ito, Johnnie Cochran argued, “The people have brought this out, and now we think we have a right to put on Mr. Simpson’s entire statement. They’ve opened the door, Your Honor, with a Mack truck, and we think we can walk through it.” Cochran cited a California Evidence Code section (Section 356) providing that if one side introduces a part of a statement, the other side can present the whole of the statement so that the part that was heard will not be taken out of context. (Ostensibly, then, Cochran is saying he wants to introduce Simpson’s statement, a statement that can only bury his client.) Quoting the Los Angeles Times coverage of the court proceedings: “Marcia Clark, her voice rising to a shout, argued heatedly against the statement’s admission”—i.e., Judge, you just can’t let this statement in, this statement that will win the case for us. Earlier, when Cochran was cross-examining Lange, and Cochran began to allude to the statement, Clark had objected so many times (right in front of the jury, of course) that Ito called the attorneys to the sidebar to discuss the issue outside the jury’s presence.

In fact, Cochran thought that Clark was so strident that he said Clark had “become hysterical” in her opposition to Simpson’s statement coming in. Judge Ito ruled that Section 356 of the Evidence Code did not apply here, since what Yamauchi heard was not a part of or included in anything Simpson said to the police on the day after the murders.

Throughout the trial, the defense acted as if it wanted to introduce the statement, this statement which all by itself convicts Simpson. The question is, were they as hopelessly and utterly and completely incompetent as Clark and her colleagues were on this issue? Did they not see how the statement could bury their client? Or, knowing how damaging it was, and knowing also how incompetent the prosecutors were, were they trying to bluff the prosecutors into believing that they truly wanted the statement to come in so the prosecutors would reflexively say to themselves, “Well, if the defense wants this, we have to keep it out”? The evidence suggests it’s the latter. Incompetence is very common, but the prosecutors’ type of incompetence was so extreme that I doubt it was shared by the defense in this case. Proof that the defense didn’t want the jury to hear their client’s entire statement, as Cochran had originally said, is that when push came to shove and Ito asked for briefs on the issue, the defense asked to have introduced only “those portions” of Simpson’s statement to the police dealing with what he was doing at his estate around the time of the murders—i.e., the defense did not want the jury to hear about all the bleeding their client admitted to, and the fact that he had no idea how he got cut.

Listen to the remarks on this issue (before Ito ruled that the defense could not introduce the statement, or any portion thereof) by the two law professors employed by the Los Angeles Times as trial analysts on a day-to-day basis. One said: “What could be better [for the defense] than jurors hearing O.J.’s claims of innocence without subjecting him to cross-examination?” (But what’s in the statement crucified Simpson, out of his own lips, with virtually nothing in the statement helping him.) The other analyst said: “What a windfall. If the defense can get O.J.’s statement [the one that buries O.J.] before the jury without his taking the stand, then they have overcome a big hurdle. The defense can explain the cut on O.J’s finger without O.J.’s having to testify.” (But Simpson doesn’t explain. He says he doesn’t know how he got the cut.) This same analyst, a bitter enemy of common sense, told the media, “The statement that he gave police was not all that damaging. He doesn’t go in there and confess.”

So the prosecution is desperately trying to keep out evidence that can win the case for them, and the defense (originally) is ostensibly trying to get into evidence that which will lose the case for them. How do you make sense of this? You don’t. What I have described here is logic turned on its head, a topsy-turvy world, like the one Alice found on the other side of the looking glass, where nonsense makes sense. Or maybe it’s like a farce, or a cartoon, where one angry combatant says to the other, “If you don’t shut up, I’m going to hit your fist with my nose.” I have the type of humor that can laugh at absurdity, but visualizing in my mind’s eye what Simpson did to the two victims in this case, this type of insanity over Simpson’s statement only induces the most mirthless of smiles in me.

The theater of the absurd continued later in the trial when Cochran, having full knowledge that his own client had admitted to the police he had cut himself on his left middle finger on the night of the murders and was bleeding at his Rockingham estate, all before he left for Chicago, actually called a string of witnesses (including the American Airlines pilot on Simpson’s flight to Chicago, who got Simpson’s autograph, and Muhammad Ali’s photographer, Howard Bingham, a passenger on the flight) who testified they never saw any cut on Simpson’s left hand (as if they would have been looking, and he would have been displaying it). Maybe Johnnie Cochran is a better lawyer than I give him credit for being. Maybe he was shrewd enough to realize that with these prosecutors he could get by with virtually anything, with all the outrageous things he said and did. After all, he knows them better than I do. In fact, before this trial I had never heard of Clark and Darden. In addition to all the other reasons why Simpson’s tape-recorded statement should have been introduced, wouldn’t it have been effective for the prosecutors, after this deception by Cochran on the timing of the cut, to try to get the statement in during their rebuttal, and then point out to the mostly black jury in summation how Cochran (a fellow black) had deliberately attempted to deceive them?

A sobering footnote to the prosecution’s not offering Simpson’s statement. A few weeks after the verdict I spoke on the phone with one of the main prosecutors in this case, who worked on it behind the scenes fulltime. This is someone whom I respect, a salt-of-the-earth type who is one of the most highly regarded prosecutors in the office. When I asked him why he and his people hadn’t introduced Simpson’s tape-recorded statement, he told me something which sums up the inadequacy of the prosecution in a nutshell. He said to me, and I remember his exact words, “Well, Vince, you know, he never did say he did it.” If this doesn’t stagger you, then you probably wouldn’t notice if Mike Tyson punched you in the face. What difference does it make if he didn’t confess and say he did it? It means nothing at all. In fact, no one in his right mind expected Simpson to confess. Yet the prosecution treated Simpson’s not confessing as evidence which they wanted to keep away, at all costs, from the jury. But this is madness. To treat his not confessing as sufficient justification for not admitting the exceedingly incriminating things he did say is simply mind-boggling. It’s the type of thing that makes you wonder if you heard right.

But sure enough, the same prosecutor, in a subsequent television interview (a two-hour A&E special on the Simpson case on December 20, 1995, that I also participated in), said: “The statement was tantamount to a denial. And as a prosecutor, ah, such statements tend to be very self-serving, and there’s a tactical evaluation that goes into whether or not you’re going to admit a self-serving statement made by a defendant.” In an interview for the same show, another prosecutor who was part of the support prosecution team said: “There was enough in [Simpson’s] statement that he was clearly denying the crime. Yes, there were things we could have argued about, but the overriding fact was that what would have come out of this evidence was that he denied doing this.” So what if it’s obvious from Simpson’s statement that he’s denying guilt? Again, the jury obviously already knew Simpson had denied guilt. They knew he pled not guilty. That’s why they were there, that’s why they were having a trial. If he hadn’t denied guilt, if he had admitted committing the murders, there wouldn’t have been a trial. You’re going to keep out extremely powerful and incriminating evidence of guilt just to prevent the jury from hearing something they obviously already know? To these prosecutors, Simpson’s admitting dripping blood in his car, home, and driveway on the night of the murders and his having no idea how he got the cut were overridden by the fact he denied committing the murders. And these are the people who were representing the state in the case of People of the State of California v. Orenthal James Simpson, a.k.a. O. J. Simpson, Los Angeles County Superior Court Case BA#097211.

The first prosecutor I’ve referred to here did add in the interview for the A&E special something that had at least a small amount of substance to it. He said that one consideration for not introducing the statement is that Simpson’s cutting himself on the night of the murders came out anyway through two defense witnesses, Drs. Huizenga and Baden. But this, of course, is not a valid explanation. By the time the doctors testified, the prosecutors had already rested their case, and when they did so, the prosecutors would not have had any way of knowing for sure that there would be any testimony from the doctors about Simpson’s cuts. Secondly, Huizenga, who examined Simpson two days after the murders at the request of the defense, said he never asked Simpson, nor was told by him, how or even when Simpson had sustained the cuts he saw on Simpson’s left hand at the time of the examination. Nor was there any mention by Simpson to Huizenga of seeing blood anywhere.

On cross-examination by prosecutor Brian Kelberg, Baden testified that when he examined Simpson on June 17, 1995, Simpson told him he got a small cut before leaving for Chicago when he went into his Bronco to retrieve some items and he saw “some blood” on his finger (and cut himself again in Chicago on a drinking glass in his hotel room when he learned of Nicole’s death). In any event, this testimony was fleeting and tangential to the main testimony of both doctors. There was nothing to indicate to the jury it was a major issue, and what the jury did hear was secondhand. In no way can it even begin to compare with the prosecutors’ playing Simpson’s thirty-two-minute tape-recorded statement for the jury as the centerpiece of their case (aside from the scientific evidence), and the jury’s hearing Simpson’s own voice saying that he cut himself on the night of the murders but had no idea how. Merely telling Dr. Baden that he got a small cut and saw “some blood” on his finger is light-years away from the jury’s hearing Simpson acknowledge he was bleeding in his car, in his home, and on the driveway.

When I spoke to Detective Tom Lange about why the district attorney didn’t introduce Simpson’s taped statement, he said: “We [referring to himself and his partner, Phil Vannatter] pushed and pushed and pushed the DA to put this statement on because we knew it was devastating, but it was Marcia’s decision not to do it.” When I asked him why, he responded: “I don’t know. I respect Marcia. I think that because of the Fuhrman thing they [the prosecutors] were trying to distance themselves from the LAPD whenever they could.”

“But the time during the trial that the DA should have introduced the Simpson statement,” I said, “was long, long before the Fuhrman tapes even surfaced. Furthermore, this was Simpson’s own voice. What was the defense going to say, that it was you and Phil impersonating him?’

“Vince, I know what you mean. I agree with you,” Lange said.

When I asked Lange, a twenty-five-year veteran of the LAPD who has investigated over two hundred homicide cases, “Tommy, have you ever been on another case in your career where the DA decided not to introduce so much incriminating evidence?” he responded, “To be perfectly honest with you, no.”

 
 

Another very powerful piece of evidence that the prosecution mysteriously did not introduce, at least during its case-in-chief, was photos and videos of Simpson from his days as a TV football commentator wearing highly distinctive Aris Isotoner Light leather gloves identical (right down to the extra-thin leather, stitching pattern, V-shaped vent at the wrist, and cashmere lining) to the gloves found at the Bundy murder scene and on Simpson’s Rockingham estate. The photos and videos dated from a Chicago Bears game on December 29, 1990, through games in early 1994. In some photos and videos Simpson wore dark brown gloves (the color of the evidence gloves), and in others black.

A buyer from Bloomingdale’s in New York testified at the trial that on December 18, 1990, eleven days before the Bears game, store records showed Nicole had bought Simpson two pairs of these same men’s Aris Isotoner Light leather gloves for $77, the color and size unspecified in the charge-card receipt. Only three hundred pairs of these gloves, manufactured in 1990 exclusively for Bloomingdale’s, were extra-large (Simpson’s glove size) brown gloves, the type found at the murder scene and at Simpson’s Rockingham estate. And of these three hundred, Bloomingdale’s sold 200 to 240 of them in 1990. Pretty good circumstantial evidence of guilt, right?

It doesn’t even take a law degree to understand that the prosecutors should have introduced this evidence during their case-in-chief right after they marked the Bundy and Rockingham gloves as evidence, but they didn’t. After the prosecution rested, the defense, which knew from discovery that the prosecutors had this evidence, made every effort to ensure it did nothing during its case-in-chief which would allow the district attorney to introduce the evidence during rebuttal. Predictably, when Clark told the court in rebuttal she wanted to introduce the photos and videos in evidence, Cochran objected: “We’ve opened no doors on this…and we vigorously oppose any attempt on their part to introduce the evidence. Why didn’t they put it on in their case-in-chief?” Judge Ito, who was liberal to both sides on the admissibility of evidence, hesitated, but decided to allow the prosecution to present the evidence.

I don’t know about the videos, but I do know the prosecutors had a photo, a still frame, from one of the videos way back in 1994 before the trial started. I know because I sent them one I had seen, and I assume other people must have, too. So, inexplicably, the prosecution took an enormous risk, and could easily have been prevented from introducing this strong evidence of Simpson’s guilt.

Since the trial, the Simpson jurors, of course, have heard about much of the evidence of guilt that the prosecution, because of its incompetence, did not offer, such as the suicide note, passport, disguise, etc.

The Simpson jurors, naturally, have a vested interest in sticking by their verdict. Nonetheless, Carrie Bess, one of the Simpson jurors and coauthor of Madam Foreman with two other Simpson jurors, writes in that book: “Since I’ve been out, I’m dealing with a lot more things that I had no idea were involved. I was shocked, truly shocked, over a lot of the evidence that was held from us, because I would have thought if [the prosecutors] were truly trying to get to the root of this case, they would have brought everything to us. I don’t know how the defense would have handled it but I would have given it a lot more consideration because what we had to deal with was no comparison to what they had on the outside.”

And on NBC’s Dateline show on January 16, 1996, host Stone Phillips interviewed Carrie Bess, Armanda Cooley, and Marsha Rubin-Jackson, the three coauthors of Madam Foreman. Phillips mentioned Simpson’s taking off with Cowlings in the Bronco and having a gun, a passport, a lot of cash, and a disguise. When Phillips then asked why Simpson would be running away, and with all these items, if he wasn’t guilty, Rubin-Jackson said, “Right.” Phillips then said: “In the [upcoming] civil case, the question is not reasonable doubt, it’s preponderance of the evidence. In other words, is he more likely than not to have done it? How would you vote on that based on what you know now?” Whereupon Rubin-Jackson said: “I don’t want to get this wrong because I’m standing by my verdict, but based on what I’ve heard since I’ve been out, I would have to vote guilty.”

As we have seen, a great amount of very incriminating evidence was never presented by the prosecution to the Simpson jury. Despite this, Marcia Clark told the jury at the start of her opening argument: “We have exhaustively tried to give you every piece of information that could possibly be relevant to answer the question we are here to answer.” Unbelievable.

 
 

When we get away from all the powerful evidence of guilt the prosecutors did not introduce at the trial and into the way they handled the rest of their case, we leave the realm of the unprecedented, the bizarre, and encounter more conventional manifestations of incompetence. I’m not going to nitpick the prosecutors’ performance. And if I had covered the trial I’m sure I would have been aware of many blunders in addition to ones I’m going to mention briefly here. But the mistakes and blunders I will mention are more than enough for the purposes of this book.

There was, of course, the typical incompetence that one sees in the great run of prosecutors and trial lawyers in general—inadequate preparation. For instance, the prosecutors in the Simpson case did not prepare some of their witnesses for cross-examination nearly as well as they should have. Take Dennis Fung. Fung admitted to me there was no such preparation of him by the prosecution. “We were just caught off-guard,” he said.

Indeed, it was clear that they didn’t even put in enough time preparing themselves and their own witnesses for direct examination. Just one example: Clark, trying to establish that Officer Robert Riske, the first officer at the Bundy murder scene, had preserved the integrity of the crime scene for the arrival of the police technicians, asked Riske rhetorically about his training in securing crime scenes at the police academy. Riske’s answer, which stunned Clark: “They kind of glossed over it. They don’t really train you.”

The glove demonstration, of course, we all know about. Many feel it was the pivotal point in the trial, from which the prosecution never recovered. This, from the June 26, 1995, edition of Newsweek: “It was either one of the greatest acting jobs of all time (by an actor of limited skills), or one of the biggest bungles ever committed by a district attorney’s office. Or it may be both. But last week…as O.J. Simpson poked and wormed his hands into the infamous bloody gloves…he seemed to wiggle his way a bit closer to being a free man.”

“Too tight” (some newspapers reported the words were “They don’t fit”), Simpson said loudly enough for the jury to hear as he seemingly struggled to tug the leather gloves over his broad palms.

In Madam Foreman, Simpson juror Carrie Bess writes: “When I saw that demonstration, I thought, why in the hell didn’t the prosecution try that glove on somebody else that had the same size hands as O.J. before they allowed him to get out here and do this? I was sick when I saw they didn’t fit because I just thought for sure that they were going to fit.”

It is, of course, astonishing that the prosecutors would ask Simpson to try on, before the jury, the left-hand glove found at the murder scene and its right-hand mate found on the grounds of Simpson’s Rockingham estate without knowing, for sure, they would fit. You simply don’t take an enormous gamble like that at a trial, particularly when there is no pressing need to. I doubt if a first-year law student would so recklessly roll the dice. Certainly the defense was not putting pressure on the DA to have the demonstration. And it wasn’t as if the prosecutors didn’t know there could be problems. In fact, in the sidebar conference shortly before the glove demonstration took place in front of the jury, Clark said: “The only problem is, he has to wear latex gloves [worn to prevent contamination of the evidence gloves] underneath…and they’re going to alter the fit.” (The other problem, it turned out, was that because portions of the gloves had been soaked in blood and left to dry, they had shrunk. Also, the gloves, undoubtedly Simpson’s, had been worn by him in the rain and snow covering NFL games, and when left to dry, some shrinkage would have been inevitable.)

At that sidebar, Darden only asked the court to permit a glove demonstration with a new pair of the subject gloves, not the evidence gloves themselves, and Ito had overruled Cochran’s objection, merely making the passing observation that it might be “more appropriate for him [Simpson] to try the other gloves [the evidence gloves] on.” When the sidebar ended, there was no indication whatsoever one way or the other what the prosecution was going to do. Court reporter Janet M. Moxham, who was present, told me: “Chris [Darden] didn’t want to have O.J. try on the evidence gloves, but a few minutes after the sidebar Marcia whispered something in Chris’s ear and Chris almost immediately asked for the demonstration. It took everyone by surprise. It was Marcia’s idea, I’m sure.”

However, Darden has always been the one whom everyone criticizes for the demonstration since it was he who asked for it. And whether it’s because chivalry among men for women (Darden for Clark) isn’t dead in America or what, he has always accepted full responsibility for the blunder, never indicating that blame should be placed elsewhere or shared. But not only was Marcia Clark with him while all this was going on, she was the chief prosecutor, and therefore the reasonable assumption is that he acted with her knowledge as well as consent. As indicated, the court reporter goes further and fixes the blame on Clark. But whoever is to blame, it was a disaster, and although the prosecutors put on evidence to mitigate the damage (the evidence gloves had shrunk, though this was disputed by the defense; the new gloves, which were the same as the evidence gloves in style, make, and size, were eventually used in a demonstration, and fit Simpson well, etc.), the vivid memory etched in the jury’s mind was that the gloves they knew the killer used did not fit Simpson comfortably—he was not able to extend his fingers fully into the tips of the gloves. “In plain English,” Simpson juror Brenda Moran told reporters after the verdict, “the gloves didn’t fit.”

But should these very same gloves have fit Simpson properly? Perhaps forgetting he was still onstage, Simpson did in fact slip these same gloves off his hands quite easily, a fact which Marcia Clark noted to the jury in her final summation. And that gets us into perhaps an even more fundamental error committed by the prosecution team with respect to the glove demonstration. I have seen no mention of this elsewhere, but I was shocked the moment I saw it.

The prosecution took the position that even though the gloves had shrunk and even though Simpson was wearing latex gloves, they still would have fit Simpson if Simpson had not prevented the fit by the way he positioned his hands and fingers. Darden said Simpson faked it. “Could we ask him to straighten his fingers and put them in the gloves as one would normally put them in the glove?” Darden asked sarcastically during the demonstration. And Clark, in her summation, told the jury that the gloves did fit, but Simpson “didn’t want to show” that they did.

Well, the gloves were very important pieces of evidence in this case. And you don’t turn over any evidence in any case to the defendant, of all people, and have him tell you whether there’s a fit or match. That’s ludicrous. You have a third party put the gloves on him, feeling Simpson’s hand and fingers along the way to ensure he doesn’t do anything to inhibit the fit. Say, for example—and this isn’t an exact parallel—a gun is found on the defendant’s person or in his home and the police believe it may be the murder weapon. They test-fire the gun, and with a comparison microscope see if the markings or striations on the test-fire bullets match up with the evidence bullets. Obviously, they don’t turn the gun over to the defendant and have him conduct the test and report back to them.

In essence, what happened here is that Darden came up to Simpson and said: “Here, O.J., try on these gloves. If they fit, you’re in trouble. If they don’t fit, you might be able to walk out of here and start playing golf again. Now knowing in advance that if these gloves don’t fit, you might be able to walk out of here, tell us, O.J., do they fit?” It’s absolutely remarkable what the prosecutors did with the gloves, letting Simpson be in complete control and be the one to decide whether there was a fit. This isn’t incompetence. Incompetence is too flattering a term for this kind of conduct.

 
 

Going on, I found the number of prosecutors trying the case was not only completely unjustified, but more importantly, counterproductive. Apart from DNA, which is so complex that both the prosecution and the defense teams had to bring in special DNA lawyers to handle this phase of the case for them, the Simpson case was not a complex case at all. The prosecution could have easily gotten by with one lawyer to handle the DNA, and one lawyer (two at the very most) to handle all the other witnesses, such as the lay witnesses, the coroner, LAPD detectives and criminalists, and so forth. That’s what happens in virtually all cases, and there’s no problem at all. And then they needed at least one prosecutor, possibly even two, to handle the blizzard of written motions filed by the defense, which required long hours in the library the trial prosecutors didn’t have time for.

But like a wide-eyed neophyte, Garcetti foolishly assigned an unprecedented twenty-five prosecutors to the case (the Nuremberg trials never had this many), thirteen full-time and twelve part-time. Instead of Marcia Clark’s handling nearly all the non-DNA witnesses, several different prosecutors handled witnesses before the jury. This resulted in a disjointed, almost amorphous prosecution, with no one prosecutor establishing the rapport and credibility with the jury that is so important at the time of final summation. Remarkably, Clark, the lead prosecutor, went three entire months (from March 31, 1995, to June 30, 1995) without handling one witness before the jury.

Whenever I prosecuted a murder case, I always at least aspired to a masterpiece. Whether I achieved it or not is another story. But you cannot have a prosecutorial masterpiece with so many hands in the pot. By analogy, if you’re painting the Mona Lisa, you don’t assign different sections to different painters.

Another very surprising and harmful error the prosecution made in this case is that they frequently violated a basic, fundamental prosecutorial technique, namely, that when you know the defense is going to present evidence damaging or unfavorable to your side, you present that evidence yourself. Now that’s just common sense, right? Well, apparently it’s not. I’m absolutely amazed how day in and day out, even with many experienced trial lawyers around the country, this isn’t done. The damaging evidence comes out, for the first time, on cross-examination.

Introducing negative evidence yourself achieves two objectives. Number one, it conveys to the jurors your willingness to see that all evidence, unfavorable to your case as well as favorable, comes out—that you are not trying to suppress it in open court or outside their presence. And this helps to establish your credibility with the jury. Secondly, it frequently converts a left hook by your opposition into a left jab. If it doesn’t do that, it will almost always shave at least a few decibels off the opposition’s trumpets. It indicates to the jury that the evidence can’t really be all that bad if it was matter-of-factly and almost cavalierly brought out by you on direct examination of your own witness. What I try to do on direct examination, basically, is conduct my opponent’s cross-examination for him, but bringing out the information the way I want it to be brought out. When my opponent stands up for his cross-examination, he has very little to ask. For the most part, almost to his embarrassment, he’s going over old ground. Again, this is just common sense, right?

Let me give you a few examples of how the prosecutors in this case didn’t do that. Nicole’s sister, Denise Brown, and Candace Garvey (baseball great Steve Garvey’s wife) testified that at the dance recital just hours before the murders, Simpson was acting strange. He wasn’t friendly at all, ignored their glance, seemed to be “simmering,” and had a faraway, “spooky” look on his face, the inference being that he was in a dark, ugly mood, the type of mood that culminated in the murders later that evening. On cross-examination, the defense presented a video, which they had gotten from the prosecution, showing Simpson right after the recital in a very good mood, laughing, at one time almost doubling over with laughter. That was just terrible for the prosecution. It was very embarrassing and had to hurt their credibility in the jury’s eyes. It is unbelievable to me that the prosecution never presented the video itself on direct examination. Denise Brown and Candace Garvey could have testified that yes, that’s the way he looked afterward, but that’s not the way he was looking and acting before and during the recital. The effect of their damaging testimony against Simpson would probably have been diminished only slightly. As it was, however, their testimony was totally negated by the video.

Here, as with Simpson’s statement to the detectives, it looked as if the prosecution was trying to suppress evidence. Although Cochran failed to make this argument in his summation, he easily could have walked over to the prosecution table during his address and told the jury: “These prosecutors here are representing the People of the State of California. They are public prosecutors who are supposed to be dedicated to fairness, justice, bringing out the truth. But if you had to rely on them, you never would have seen that video. They weren’t about to show it to you. We had to show it to you.” (Cochran, in fact, did make a similar argument with respect to other evidence allegedly suppressed by the prosecution during the trial. This will be discussed later in the book.) What could be worse than to have the jury believe the prosecution is suppressing evidence favorable to the defense, and deliberately deceiving the jury? I mean, if Clark and Darden didn’t know that you’re supposed to present evidence like this, wasn’t there anyone in their humongous supporting staff to advise them of it?

Another example. When Chris Darden called the Bloomingdale’s buyer to the stand to testify that the charge-card records showed Nicole had bought Simpson gloves exactly like the evidence gloves, it was no surprise at all that, on cross-examination, Cochran brought out that the records didn’t reflect the color or size of the gloves, making it look once again to the jury as if the DA had been hoping the jury wouldn’t learn this.

In Marcia Clark’s opening statement, she failed to mention that the first part of a preliminary DNA report said that Nicole Simpson had EAP [erythrocyte acid phosphatase] enzyme type B blood under her fingernails and on her thigh. The problem is that neither Nicole, Goldman, nor Simpson had that EAP type. But the very next sentence read: “Nicole cannot be excluded as a source of the blood if the EAP enzyme type B observed on the items were degraded [by the elements] from enzyme type BA [Nicole’s EAP enzyme type] to [EAP enzyme] type B.” Since the first part of the report, by itself, is very misleading in that it points to a killer other than Simpson, and since a prosecutor has to assume (unless he knows otherwise) that his opposition is going to have the morals of an alley cat, Clark should have mentioned the entire paragraph in her opening statement. Instead, she never referred to it at all. Cochran in his opening statement only mentioned the first, misleading part of the paragraph. So until this matter was cleared up by the prosecution during its DNA presentation on May 11, 1995 (more sophisticated DNA tests found that the blood was Nicole’s), the Simpson jurors had been viewing all the evidence in the case through a clouded lens. In their minds, that blood probably belonged to some unknown assailant. All they had heard on the subject up to that point was Cochran’s misleading statement to them way back on January 25, 1995. And even after the DA cleared the matter up, there remained the problem of undoing over three months of impressions by the jury about the entire case, which had been influenced by the original erroneous information.

Another instance of the prosecutors’ inability to handle negative evidence is found in the testimony relating to Simpson’s response to hearing of Nicole’s murder allegedly for the first time. Clark tried to establish through LAPD detective Ronald Phillips that when he called Simpson at Simpson’s hotel room in Chicago the morning following the murders (6:05 a.m.) to notify him of his former wife’s death, Simpson did not respond as an innocent person would. She asked Phillips, “Did he ask you how she was killed?” “No.” “Did he ask you when she was killed?” “No.” “Did he ask you where it had occurred?” “No.” “Did he ask you anything about the circumstances of how his ex-wife had been killed?” “No.”

But on cross-examination, the detective said Simpson had asked him, when he was first told his wife had been killed, “What do you mean she’s been killed?” Although Simpson, by asking only this one question and no more, clearly did not react to the news as one would expect an innocent person to react, that one question did certainly go in the direction of the precise type of curiosity which Clark had tried to suggest that Simpson did not have. Either Clark did not realize that she should have brought out on her direct examination what came out on cross, or she didn’t know this information herself because she never adequately questioned her witness during trial preparation. In other words, I cannot exonerate her of one charge without thereby convicting her of the other. This type of situation occurred time and again at the trial, making it look to the jury as if the prosecution was deliberately trying to conceal from them relevant information which was helpful to the defense. Nothing can be worse for a prosecutor’s credibility with the jury. Simpson jury foreperson Armanda Cooley, in Madam Foreman, showed her disturbance with Clark when she said, regarding Detective Phillips’ testimony: “Why did we have to go through all that testimony on direct examination [by the prosecution] and wait until he was cross-examined to say, well, you know, there were differences here about what [Simpson] said and what his reaction was?”

The level of prosecutorial sophistication by Clark and Darden in this case was so low that I can’t even be sure that they know they were supposed to introduce evidence negative to the prosecution themselves. After all, if they knew, why did they fail to do it so often? My guess was that they were vaguely familiar with the technique, but it wasn’t something that they naturally did, that was automatic to them.

There were instances during the trial when the prosecutors did put the negative evidence on first. Even there, however, they failed in the most obvious effort they made at preemption.

The deputy medical examiner who conducted the autopsies on Nicole and Ron was Dr. Irwin Golden. According to the August 1, 1994, edition of Time magazine, several deputy DAs had urged Clark to get someone else assigned as the autopsy surgeon because of Golden’s alleged sloppiness, but she reportedly declined, saying, “It’ll be okay.” Clark was assigned to the case on June 13, 1994, and the autopsies were conducted on June 14, 1994, so she would have had time to intervene.

Golden had other problems. It was obvious at the preliminary hearing in the Simpson case that he was not a good witness, as many people are not. He couldn’t have been less personable, he gave curious looks to his questioners, and he spoke with little authority. Moreover, as opposed to many coroners, whose occupation one would never guess, Golden looks like a coroner.

In his autopsies of Nicole and Ron, the prosecution conceded that Golden made many errors. He discarded the contents of Nicole’s stomach, which would have helped pinpoint the time of death (Golden did, however, dutifully record the contents—rigatoni, spinach and black olives—and the state of the food’s digestion); he did not run a sexual assault test on Nicole’s body (he didn’t feel the need to, since Nicole’s intimate apparel was in place and there was no other evidence suggesting a sexual assault); he, or his assistants, mislabeled a container of Goldman’s bile as urine; he didn’t ensure that coroner lab technicians X-rayed the bodies; he failed to detect knife cuts in Goldman’s shirt and jeans; he failed to take a palm print from Nicole’s right hand; he overlooked a contusion on her brain; and so on. Errors of this sort occur in virtually every autopsy. It’s just that in this case Golden made more than usual, some thirty of them. And in a previous case, Golden reportedly had confused an entry with an exit gunshot wound, not an uncommon thing.

Feeling that Golden would be a liability and embarrassment on the witness stand, the prosecutors decided not to call him to testify at the trial. Instead they called Golden’s superior, the coroner himself, Dr. Lakshamanan Sathyavageswaran (hereafter, Dr. Lak), to testify to the autopsies that Golden had performed. Right off the top, this was a very poor strategy. It looked, once again, as if the prosecutors were trying to hide something from the jury, and this fact was spotlighted by the defense when Dr. Lak conceded on cross-examination that it was the first time in his career he had ever heard of the DA’s calling to the stand a doctor other than the one who had conducted the autopsy relevant to the case.

All prosecutors, all lawyers, in fact, have been confronted many times in their careers with very poor witnesses. But if you prepare them adequately, there’s no problem at all. There is no question that Dr. Golden could have been prepared to the point where (apart from his autopsy report, which was water over the dam) he would not have been a further liability. After all, he had been with the coroner’s office since 1981, had conducted more than five thousand autopsies, and had testified in close to a thousand cases during his career. The fact that he was still around means that he couldn’t have been that bad. If he had been, the DA’s office, long ago, would have insisted to the coroner that he not be used on any criminal homicide case. Golden’s colleagues, in fact, consider him to be competent. The prosecutor could easily have had Golden himself concede the errors he made in the Simpson case, and that would have been it. Even his mistaking an entrance for an exit wound in a previous case is no problem at all. Suppose it had gone as follows:

“Doctor, in the case of so-and-so, you apparently misidentified an entrance wound as an exit wound, is that correct?”

“Yes.”

“You do, of course, know the difference between an entrance wound and an exit wound?”

“Of course.”

“Would you briefly explain to the jury the differences between the two types of wounds, such as their configuration, the presence or absence of an abrasion collar, and so forth, which a pathologist such as yourself looks to in distinguishing these wounds?”

“Yes.” And the witness does so.

“How many autopsies in your career have you had where you had to determine whether a wound was an entrance or exit wound?”

“Probably five hundred or so.”

“In any of these other five hundred autopsies did you misidentify an entrance wound as an exit wound?”

“No.”

And that would be it.

Even if, because of Golden’s incompetence in a particular case, he reached an improper conclusion as to the cause of death, or his incompetence went so far as to affect the outcome of the case, it is not fatal when you concede it and also bring out that these were one or two out of five thousand autopsies. Instead, the DA hid Golden from the jury, and the defense kept reminding the jury of this fact.

But the DA’s mishandling of the situation went far beyond not calling Dr. Golden to the stand. Their handling of the coroner, Dr. Lak, was counterproductive. Dr. Lak’s testimony on direct examination in this case should have taken no more than two hours, at the very most. In the Manson case, with similar issues as to the time of death, the type of knife used, etc., and with seven victims and two coroners, and with 169 stab wounds, seven gunshot wounds, and many other types of wounds, I probably took about a total of two hours on direct examination. Here, the special prosecutor who handled Dr. Lak, a highly intelligent prosecutor by all accounts who was the head of the DA office’s Medical-Legal unit, apparently did not use his fine mind as much as he should have. But if Marcia Clark, the chief prosecutor, knew herself how to handle the testimony of the coroner, how could she have permitted this prosecutor to do what he did?

Dr. Lak was on the stand for eight entire days of direct examination, probably a record, going into extraordinary detail and depth on every single point imaginable. The testimony even included a reenactment of the murders themselves, with Dr. Lak playing the villain’s role. But none of this was necessary. The coroner only had to be called to testify to key things like the cause of death (which, of course, everyone already knew), the number of stab wounds and which ones were the fatal ones, the approximate time of death, a description of the murder weapon or weapons (single-or double-edged blade, etc.), and whether any of the mistakes made by Dr. Golden were the type which could have affected the ultimate conclusions.

Examining Dr. Lak for eight straight days created problems harmful to the prosecution. Such an extremely detailed and lengthy direct examination could only convey to the jury that the prosecution felt there were many critical issues surrounding the autopsy (which there were not), and furthermore that the prosecution was very worried about these issues. If it wasn’t, why would it spend so much time on them? When you have the burden of proving guilt beyond a reasonable doubt, injecting this type of thought into the jury’s mind is nothing but a self-inflicted wound.

But the examining prosecutor, Brian Kelberg, was not satisfied with this. He wanted Dr. Lak to tell the jury exactly how these murders happened, right down to the order of the stab wounds. If I, being as pro-prosecution as I am, found myself saying, “How in the hell does the doctor know this?” you can imagine what the jury was thinking. It was pure speculation and conjecture. By trying to prove precisely what happened, the DA was setting up a burden for himself which he not only didn’t have under the law—the DA only had to prove Simpson committed these murders, not precisely how—but couldn’t possibly meet.

And when Dr. Lak was unable to come up with a plausible scenario himself as to any particular point, Kelberg was gracious enough to help him speculate. For instance, at one juncture, Kelberg suggested to Dr. Lak that with a blunt object like a fist or the butt of a knife, the killer inflicted a powerful head blow that knocked Nicole to the ground, then he inflicted four stab wounds to the left side of her neck, and as she lay there bleeding and unconscious, but not dead, the killer left her and entered the adjacent area to attack and kill Ronald Goldman, then returned minutes later to inflict the final and fatal ear-to-ear cut, from left to right, across Nicole’s throat. Could this have happened, Kelberg wanted to know from Dr. Lak. The coroner paused, then said: “That’s a possibility.”

This scenario suggested that the murders took place contemporaneously (as opposed to the more likely scenario that Simpson killed Nicole first, and when Ron showed up within seconds, killed him to eliminate a witness.) But if that was so, why didn’t at least one of the victims run away or at least scream? Apart from that problem with the hypothetical, why would the prosecution be offering these hypothetical scenarios that would induce its witness to answer using the word “possibility”? What could be gained by this? Again, the prosecution only had the burden of proving Simpson’s guilt beyond a reasonable doubt. It did not have the burden of proving how he committed the crime beyond a reasonable doubt. Above all, you do not want to bombard the jury for eight consecutive days with speculation, with conjecture, or with words like “possibility.”

Naturally, and predictably, when the defense called its own expert forensic pathologist to the stand, former New York City medical examiner Dr. Michael Baden, he testified that the county coroner’s testimony about “possible” ways the murders were committed was somewhat ludicrous. When Kelberg challenged Baden’s position on this point, Baden replied: “It’s possible [the murders were committed] by a bushy-haired stranger who is right-handed from behind,” he said, smiling, “but it’s also equally consistent with a bald-headed midget from the front who is left-handed.”

Baden, who testified he had billed the Simpson team in excess of $100,000 for his services, challenged Dr. Lak’s findings in several areas. Lak, for instance, concluded that Ronald Goldman was killed in one minute; Baden concluded Goldman could have fought for five, ten, or even fifteen minutes after his jugular vein was cut. He also disputed the conclusion of Dr. Lak, who once worked under him at Bellevue Hospital in New York, that Nicole’s head injury (believed by both sides to be before the fatal knife slash) would have rendered her unconscious.

What the jury was left with was experts on both sides speculating about what happened, never a healthy situation for the prosecution in a criminal case. Though a certain amount of this is inevitable, Kelberg, with the obvious knowledge and consent of the lead prosecutors, ratcheted the problem up considerably by his eight-day orgy of speculation.

I mentioned earlier how, with the errors committed by Golden in the autopsy, the prosecution finally was determined to preempt the defense. And Kelberg did so, in spades, pushing Dr. Lak to describe, in detail, all of Dr. Golden’s errors, and broaching, himself, the estimate that Golden had committed at least thirty errors, an estimate Dr. Lak acknowledged reluctantly. (Dr. Lak testified, however, that all of the errors were minor and insignificant lapses of judgment that in no way fundamentally changed or undermined the findings of Dr. Golden on the “big-ticket items.”) But in an eight-day direct examination of the coroner (which, as I’ve indicated, was seven and a half days too long), out of the hundreds upon hundreds of questions the prosecutor asked to preempt the defense, neither he nor his colleagues had it within themselves to ask the most important preemptive question: “Doctor, I take it you cannot testify to a reasonable medical certainty whether there was one or more than one killer?”

Coroners can many times reach this conclusion when, for instance, it’s obvious from the dimensions of the wounds that one or more than one knife was used in the killing. Kelberg did elicit from Dr. Lak that although it was his belief that only one knife with a single-edged blade was used to cause all of the stab wounds, he could not exclude the possibility that some of the wounds were caused by a knife with a double-edged blade. However, he not only failed to preempt the defense on the “reasonable medical certainty” language, but more importantly, after asking his knife question, Kelberg failed to ask the obvious but necessary follow-up question whether Dr. Lak could testify to a reasonable medical certainty that only one killer was involved. (The possibility of more than one killer was from the start a key argument of the defense, since the prosecution’s stated position was that Simpson and Simpson alone committed these murders. If the defense could establish that more than one killer was involved, although that wouldn’t exonerate Simpson from a theoretical or legal standpoint, it would severely harm the credibility of the prosecution’s entire case.) This question should have been an automatic one for Kelberg, particularly since he was so determined to preempt the defense. But it wasn’t. On cross-examination, Shapiro almost immediately asked: “Doctor, can you tell us with a reasonable degree of medical certainty how many killers were involved in this case?” “No,” the coroner replied. Of course, when Shapiro got this concession it had to have sounded important to the jury, whereas if it had been brought out matter-of-factly on direct examination, its impact would have been substantially diminished. Do you know what the headline was here in Los Angeles the following day, after Kelberg spent eight days trying to preempt the defense? “Defense Elicits Key Concession from Coroner.”

Shapiro, on cross-examination, spotlighted the fact that eight days of direct examination was far more speculation than substance when he asked this good question: “Isn’t it true, doctor, that after eight days of testimony, there’s only four facts you can testify to with a reasonable degree of medical certainty: that the deaths were homicides, that the fatal injuries were stab wounds, that the victims bled to death, and that they were killed between 9:00 and shortly after midnight?” Though the doctor gave a long, defensive answer, the essence of it was that this was true.

 
 

The real core of the defense case had to be a police frame-up. After all, Simpson’s blood had been found at the murder scene, and if it wasn’t planted there by the police he had to be guilty. Thano Peratis, the male nurse from the Los Angeles Police Department who withdrew blood from Simpson’s right arm at approximately 2:30 p.m. on the afternoon following the murders, testified at the preliminary hearing that he withdrew around “7.9 to 8.1 cc” (cubic centimeters) of blood from Simpson’s arm. This is the vial of blood that Detective Philip Vannatter carried to Simpson’s Rockingham estate so he could personally deliver it to police criminalist Dennis Fung. (See further discussion in Appendix C.) But at the trial the prosecutors could account for only 6.5 cc of the blood. The defense, throughout the trial, tried to persuade the jury that the missing, unaccounted-for 1.5 cc of blood was what LAPD detectives sprinkled at the murder scene and inside Simpson’s Bronco and home in their effort to frame him.

Now, since the prosecutors knew there was no frame-up and there had to be some innocent explanation for the discrepancy, wouldn’t common sense (if not on the part of the two lead prosecutors, then on the part of one out of the remaining twenty-three) have told them to go back to Peratis to ask him if he could have been mistaken, or ask Peratis’s coworkers if they could shed any light on the matter? I mean, does one have to be especially bright to think of something this obvious?

Here, with twenty-five prosecutors, not one apparently thought to do something that’s so basic a teenager would know to do it: Pick up the phone and talk with Peratis. Instead, long after his earlier testimony, he had to call them. During the trial, Peratis was recovering from coronary bypass surgery. When he learned that the defense was in effect building most of its case around what he called a “goof” on his part, Peratis told me he ran a test with water at the dispensary with his supervisor and found he had withdrawn a little over 6 cc. So, he said, he contacted the DA’s office and stated he was certain he had simply made a mistake in his preliminary hearing testimony, that he had in fact probably withdrawn about 6.5 cc.

What does the DA then do? They send one of their prosecutors, Hank Goldberg, together with a DA investigator and photographer, to Peratis’s home to interview him on tape explaining his “goof.” Judge Ito permitted the prosecution to play the tape before the jury, which was a blatant error on his part, because you simply can’t offer testimony against a criminal defendant without his having an opportunity to confront and cross-examine the declarant on the point of the declarant’s testimony. (Ito’s ruling was in clear violation of the confrontation clause of the Sixth Amendment to the U.S. Constitution.)

But shouldn’t the prosecutors have made the assumption that Ito would not permit them to introduce the tape without there being a defense attorney present to cross-examine Peratis?

And even if they assumed Ito would make a wholly improper ruling and admit the tape, why would they want to do this anyway? With the defense screaming about a law enforcement conspiracy to frame Simpson throughout the trial, why would they want to do something—going out to Peratis’s home without having a defense attorney present to cross-examine him—which could only look suspicious to the jury? Cochran, predictably, argued all these points in his final summation and suggested that the prosecution had actually put words in Peratis’s mouth and got him to say what he did on the tape. To compound the problem—remember Rosemary Woods’s eighteen-minute Nixon tape gap?—the video had a fourteen-minute gap. Defense attorney Peter Neufeld, smelling a rat, accused the DA investigator, on cross, of probably coaching Peratis during the gap, which, of course, the investigator denied.

But what is the even more obvious thing the prosecutors should have done in this case if Peratis had, in fact, goofed in his earlier testimony and he had only withdrawn 6.5 cc from Simpson’s arm as he said on the tape? When I saw how the DA was handling this matter it took me one second, and no longer, to think of it. There is no reason why it should take any of you readers any longer.

The obvious thing to do was to ask Peratis how much he normally withdrew from people’s arms, and if he said 6.5 cc, the next thing you do is go to his office and speak to the other nurses to see if they could confirm that Peratis normally withdrew only around 6.5 cc. If they could, you call these people to court, of course, as witnesses. And again, you also ask the nurses how much blood they normally withdraw, and if they too withdraw around 6.5 cc, and it appears to be a pattern, or a policy, you of course put this evidence on. Only in that way could the prosecution even hope to establish Peratis’s credibility—to satisfy the jury that Peratis wasn’t just trying, as an LAPD employee, to save the prosecution’s case, or worse yet, had been coached by the prosecutors.

(Peratis told me he has no knowledge that any of his coworkers were contacted by the prosecutors in this case. He said he normally withdraws between 6 and 8 cc. Although one side of the syringe Peratis used to withdraw the blood from Simpson was numerically calibrated, he said the whole process “is very imprecise, and none of us ever measure or check, because this is the first time in over thirty years working at the dispensary that anyone had made an issue of how much blood I had withdrawn. It just never came back up before.” I also spoke to Donald Baker, a coworker of Peratis’s. He said he normally withdraws around “5, 6, or 7 cc” of blood, but had no idea how much Peratis normally withdraws. He said no one from the DA’s office had spoken to him on this case. Even if we assume about 8 cc had, in fact, been withdrawn by Peratis, and only 6.5 cc were accounted for, many samples of blood were taken from Simpson’s reference vial for testing purposes, and every time you do that you lose some of the blood because it adheres to the pipette, the instrument that withdraws the blood. Secondly, the criminalists who took the samples out of the vial had no compelling reason to be superprecise when they recorded the amount withdrawn. How could they have possibly known at the time that there were actually people out there who would make the outrageous charge of a police conspiracy to frame O.J. Simpson?)

Does any of this require any intelligence at all? Isn’t this just common sense? Yet none of this was done in this case. There’s an old proverb that there are forty lunacies, but only one common sense. Voltaire once observed that common sense is not that common. We certainly know it wasn’t among the twenty-five prosecutors who represented the state in the Simpson case, and the lead prosecutors were supposedly among the top trial lawyers in an office of over one thousand prosecutors, the largest DA’s office in the nation.

It should be noted that several of the jurors, post-trial, have referred to the missing blood as the blood the LAPD planted to frame Simpson, and they found Peratis’s taped statement to be suspicious and not worthy of belief.

 
 

When we look at the way the prosecutors handled the Mark Fuhrman issue, once again, it seems they hardly could have done any worse. How is it possible that the prosecutors ignored the allegations of two people—Kathleen Bell and Andrea Terry, both of whom gave every indication of being responsible people, neither of whom had any ostensible ax to grind—that Fuhrman had, in fact, used the word “nigger” in the ten years prior to the trial? Bell, a real estate agent who is white, said she met Fuhrman at a Marine recruiting station in Redondo Beach, California, in 1985 or 1986, and Fuhrman told her that if he had his way, “he would like nothing more than to see all niggers gathered together and burned.” Although Bell eventually said publicly she believed Simpson was guilty and did not want to testify because it might help his defense, she nonetheless had written a letter to the defense setting forth her contact with Fuhrman and his racial animus and use of the word “nigger,” a letter the prosecution had. In addition, the prosecution knew that Bell’s friend Andrea Terry, also white, was present with Bell at a tavern and dinette in Redondo Beach in 1986 when Bell ran into Fuhrman again, and she heard Fuhrman make similar remarks to Bell.

Why would Bell and Terry—and, subsequently, people like Natalie Singer, the former girlfriend of Fuhrman’s police partner, who said Fuhrman told her that “the only good nigger is a dead nigger”—be willing to commit perjury? Yet Marcia Clark referred to the charges of these people as “nonsensical allegations” and dismissively labeled Fuhrman’s accusers “Kathleen Bell and her ilk.”

But if Clark didn’t believe Fuhrman’s accusers, what about Fuhrman himself, her own witness? Didn’t she believe what he himself had said in the past? The prosecutors knew that in September 1981 Fuhrman had applied for a stress-related disability pension from the LAPD, and in interviews with psychiatrists, he used racist slurs and spoke of his antipathy for minorities. For example, he told Dr. John Hochman (page eight of Dr. Hochman’s December 16, 1981, report to the Workers’ Compensation Section of the Los Angeles City Attorney’s Office) that in the Marines, he “got tired of having a bunch of Mexicans and niggers, that should be in prison, telling me they weren’t going to do something.” These interviews and hearings were more than ten years before the trial, but obviously they were illuminating and lent credibility to what others had said about Fuhrman.

True, all of this was completely irrelevant to the murder trial—objectively speaking. But since the defense had desperately sought to inject race into the case and Judge Ito, in a gross judicial error, was going to let them get away with it, you don’t do what Chris Darden says (in his book) he did with Fuhrman: Simply ask him out of court if he had used the N-word, Fuhrman tells you no (which Darden says he didn’t believe), and leave it at that. Isn’t it common sense that you sit Fuhrman down in a room and tell him the facts of life? Instead of merely asking him, don’t you tell him there is little doubt in your mind that “nigger” has been one of his favorite words, and he’s going to testify to the truth on that witness stand? That he’s not going to jeopardize the prosecution’s case? I guarantee you. Give me a half hour with Mark Fuhrman and I would have made him cough up the fact that he had, in fact, used racial slurs in the past ten years. As part of your approach with Fuhrman, don’t you tell him that if he admits it, we can put it behind us? But if he denies it and the defense controverts what he said with witnesses the defense said they already had (the defense was claiming at the time there would be many more), it most likely would be blown completely out of proportion, thereby helping the defense case immeasurably, and there would even be calls that he be prosecuted for perjury?

Don’t you automatically do basic, fundamental things like this? And isn’t it very likely that if this had been done, Fuhrman would have admitted his past use of the word “nigger”? This fact could then have been brought out in the way the prosecutors wanted it to be brought out on direct examination. Fuhrman could have simply admitted using the term, telling the jury how his life on the streets dealing with the criminal element (see discussion later in this chapter) had caused him to use it. If true, he could have added that he no longer used the term. If this had been done, not only would Fuhrman probably have increased his credibility with the jury (Juror Marsha Rubin-Jackson, in Madam Foreman, says Fuhrman shouldn’t have lied. “He should’ve come right out and said ‘of course I’ve used the N-word. Tell me who doesn’t use the N-word out there dealing with these people [criminal element]?’ He would have been a lot better off.”), his use of the word “nigger” would have been a dead issue. Some damage would have been sustained, but if the prosecution had preempted the defense, it would have been a molehill compared to what the prosecution ultimately suffered the way the issue played out. The testimony of Kathleen Bell and the others, even the Fuhrman tapes, would have been irrelevant and inadmissible, since they would not be impeaching Fuhrman’s testimony. Isn’t that the way you prosecute a case? (Incidentally, I reject the view of many that knowing Fuhrman was a racist [the prosecutors claim they didn’t, that they were surprised by the Fuhrman tapes], the prosecution shouldn’t have even called Fuhrman as a witness or, some go further, even introduced the glove into evidence [since it wasn’t absolutely needed], and the whole Fuhrman issue would have been avoided. But that would have been even worse. The defense needed Fuhrman the way fish need water. He was easily their most potent weapon. And since they knew that Fuhrman had found the glove, and long before the trial had evidence of his apparent racism, they unquestionably would have called him to the witness stand themselves, making it look as if the DA was hiding Fuhrman from the jury. Since Fuhrman had found the glove, he was a material witness, and the defense would have had every right to call him to the stand to elicit his testimony with respect to it. Furthermore, the defense would easily have gotten permission from Judge Ito to treat him as a hostile witness, and cross-examined him in the same way they ended up actually doing at the trial. Make no mistake about it. Fuhrman was the defense’s salvation, and one way or another they would have gotten him up on the witness stand, even if they had to carry him up there on a stretcher to do so.)

It was bad enough that the prosecutors did not preempt the defense on the Fuhrman issue, but even failing to do that they still could have perhaps saved the day if they hadn’t literally folded their tent on Fuhrman. Winning is often simply getting up off the ground one more time than your opponent. After the Fuhrman tapes surfaced, the prosecution stayed away from Fuhrman the way the devil stays away from holy water. He was a leper, a pariah, to the prosecution. As for the defense, they couldn’t get enough of him. They loved him. He was like the manna miraculously supplied to the Israelites in the wilderness. On the one hand, the defense vilified Fuhrman, yet it also embraced him for the lifeline he represented to them.

But did the prosecution have to distance itself from Fuhrman the way it did? I’m not so sure. Since the prosecutors continued to believe firmly that however much of a racist Fuhrman was he did not plant the glove or try to frame Simpson, why didn’t they try to rehabilitate Fuhrman with the jury? I know I would have. It had long been reported in the media that many who knew Fuhrman well not only rejected the notion that he would have framed Simpson but said his racism, if any, was limited to the black street criminal element.

The best piece on this was a November 8, 1995, article in the Los Angeles Times. The reporter, Greg Krikorian, interviewed partners and coworkers of Fuhrman’s in his years at the LAPD. As you read the comments, ask yourself if you agree with my assessment that they could only have helped the prosecution in mitigating the damage done by the Fuhrman tapes, Kathleen Bell, and the other civilian witnesses. Also be aware that even on the Fuhrman tapes, the last time Fuhrman used the word “nigger” was in 1988, seven years before his testimony in the Simpson trial. My excerpts from the article are lengthy, but since Fuhrman was such a central figure at the Simpson trial, a wit ness around whom the defense built its main contention that the police framed Simpson because of his race, I feel they are necessary. Some have said that Fuhrman has become one of the most hated men in America. But just as God always gets good press, and we never hear the devil’s side of the story, I think it’s important that Fuhrman, who has become reclusive, be heard from through those who knew him.



“The person that the world knows…on the tape…is racist, who made terrible remarks, who probably represents all the filth the world has to offer. The Mark Fuhrman I know…is not that. He’s not a racist,” said Sergeant Roberto Alaniz, a Latino whom Fuhrman sought as a partner in 1984.

Sergeant Ed Palmer, an African-American who first met Fuhrman at the West Los Angeles Station last year [1994], said: “I am as shocked as anybody…. If Mark were a racist and especially as big a racist as he sounded on the tapes, I would have no trouble telling him he was the scum of the earth. But I really can’t.” And this from Carlton Brown, a black homicide detective who was Fuhrman’s partner for most of 1993: “I really can’t say whether Fuhrman was racist or not, but if he harbored those feelings, it was not evident to me. I don’t know, maybe I’m naive. But I don’t think so.”

Recent interviews with more than half a dozen LAPD officers, all but one of them black or Latino, do not prove that the now-infamous former detective did not commit the brutalities he bragged about on a series of taped interviews between 1985 and 1994. Nor do they prove he did not mask racist views while sharing a patrol car, meals, even an apartment, with the officers who worked with him, trained him, and even partnered with him. But the portrait that emerges from these interviews is clearly one at odds with the Mark Fuhrman whose conduct and comments have sparked investigations of the Los Angeles Police Department—including a new probe by the U.S. Justice Department. Instead of the rogue-racist cop whose very presence in the O.J. Simpson case has again put the LAPD on trial, interviews suggest that Fuhrman was aggressive, even arrogant, but if he harbored the vile views expressed to others, he concealed them from many with whom he worked.

Not unlike Clint Eastwood’s fictional San Francisco film detective Harry Callahan, several LAPD officers said Fuhrman could be sullen and purposely shocking. But that was just his personality, they added, and it never overruled his logic when it came to arrests. Maybe, some say, he never shared his true feelings with them. Or maybe, they suggest, he changed after he underwent psychological counseling in the mid-1980s. But their view of Fuhrman, the officers insisted, was not based on naiveté. Palmer said: “Being African-American, when you come into contact with someone, you listen to them and pick up on things. There have been times I have worked with people [and] you wonder about them. I never wondered with him. I knew he was aggressive. I knew he was a little arrogant. But I never got racism at all. If he were that way, and as much a racist as the tapes indicated, then it would have come out somewhere, and somebody would have spoken up. That code of silence nonsense,” Palmer said, “you get to that point, somebody would have spoken up.”

Sergeant Paul Partridge, who has known Fuhrman since the two were rookies 20 years earlier, said about Fuhrman:

“If he were back on the job [today] he would risk his life for anyone on the job or anyone in this city, just like he always had. And he wouldn’t care who they were.”

Partridge recalled that Fuhrman had one long-term girlfriend who was a Latina—a fact some might find curious for a man many see as an uncontrollable racist. And, he recalled, the woman was not one to tolerate any racial slights. “She was very vocal, very proud of her heritage,” Partridge said. And [Fuhrman] had no problem with that.”


 


Partridge and other officers told the L.A. Times reporter that in the language of police work, where officers can risk their lives each day confronting the worst society has to offer, a distinction is made between what is said in the moment and how someone really feels. After hearing the Fuhrman tapes, Partridge said that he was angered that someone he knew would say such things, but he was still convinced that in Fuhrman’s mind the remarks were directed at criminals, not an entire race. Alaniz agreed. When Fuhrman returned to work in 1982, after being denied a stress-induced early retirement, Alaniz had a talk with Fuhrman.



“I asked him [his feelings about minorities] after he told me about his stress thing,” Alaniz said. “He said he never had problems with blacks, that he only had problems with the criminal element. He told me what he said [to the pension board]…that having worked his assignments, he couldn’t stand the criminal element, that he couldn’t stand gang members. He hated them. [He said] that it got to the point that he would probably shoot them rather than give them the benefit of the doubt” in a standoff.

Several months after Fuhrman was back on duty, Alaniz said, he asked Alaniz to be his partner—a move Alaniz and some others say flies in the face of Fuhrman’s reputation as an officer who disdained minorities. “I just don’t understand how a person that is very racist would choose to work with a minority officer in a two-man car,” Alaniz said.

Before they became patrol partners, Alaniz said, LAPD superiors decided that Fuhrman’s true feelings about race should be put to the test by making Fuhrman’s first partner—after his pension hearings—a black female officer. Fuhrman was paired for two months with Officer Toish Ellerson. Alaniz said Fuhrman told him he enjoyed working with Ellerson. And he recalls Fuhrman saying, “They have this idea that I can’t stand working with a black person and a woman. But they are wrong. She is a very pleasant person to work with.”

For her part, Ellerson, now a sergeant in the West Los Angeles Station’s Community Relations office, also had no unpleasant recollections of her time as Fuhrman’s partner.

“To be blunt, I never had any problems with him,” she said.

Alaniz says that Fuhrman was known as a solid cop. “His uniform was impeccable. He kept himself in shape. Shoes shiny. His tactics were good. He didn’t do anything reckless.”


 


It should be noted that Fuhrman placed second in his class at the police academy when he was receiving training to become an LAPD officer, and a review of his police file revealed that in his nineteen years on the force there were only four citizen complaints filed against him, an average number. Alaniz said the only time he saw Fuhrman lose his temper was during the arrest of a long-haired transient who Fuhrman, a former Marine and a Vietnam veteran, learned had avoided the Vietnam War by fleeing to Canada.



Alaniz said Fuhrman told the transient, “You know what I was doing when you were in Canada?” Alaniz said it was the only time he had ever seen Fuhrman really loud with somebody. “He got pretty hostile.”

Detective Carlton Brown, Fuhrman’s black partner in 1993, said he got along fine with Fuhrman, adding that race “was never an issue. He treated everyone fairly. I never observed him violate civil liberties.”

And as recently as last year [1994], Fuhrman never offered any hint that he harbored racist views, according to officer Palmer, who met Fuhrman at the West Los Angeles station about a month before the murders in Brentwood. As often as several times a week over a period of six months, Palmer said, he and Fuhrman met before the day shift to play basketball, often with other African-Americans. Palmer said, “We would get there at 6:30 in the morning and sometimes it would be just the two of us. I would think this man had to get up at 5:40 in the morning to play basketball with me. Why…if you really hate African-Americans, why would you do that? In fact, you know how some guys joke [to African-Americans] and say, ‘you guys are all quick’ or, ‘you guys can all jump’? He never even said anything like that,” Palmer said.

“Ask yourself this,” Alaniz said. “What do you do with the racist? You just show them a better way…so they can learn. Here is a person who told the department that he was having problems dealing with minorities…then they put him through the psychological program and they said at some point he was rehabilitated. And later in his career he was hanging out with minority officers.”


 


For those who may say the remarks of Fuhrman’s fellow officers in the L.A. Times piece merely reflect the officer’s code of silence, that code, which does exist to a certain degree, only applies to official inquiries about an officer’s misconduct, the type that could get the officer arrested, disciplined, or fired. It doesn’t apply to a statement to a reporter about a retired cop like Fuhrman. Moreover, the code of silence means you don’t talk. You say you didn’t see or hear anything. You don’t, as in the Times story, say very positive, affirmative things, particularly if you are a black police officer.

And there were others besides police officers who disputed Fuhrman’s racism. In an October 1994 CNN report on Fuhrman, two African-American women spoke to correspondent Art Harris. Connie Law, who met Fuhrman when he was one of the investigators on the murder of her uncle, told Harris: “As far as O.J. Simpson goes, I think he’s innocent. As far as Mark Fuhrman goes, I think he’s a great detective. He was great with us…. He didn’t show any signs of racism towards me and my family.” Fuhrman also investigated a case in which a black woman, Patricia Foy, resisted a purse snatcher and chased him after he fled with the purse. She told Harris that Fuhrman “told me I was incredibly brave, but I was also incredibly foolish and I should not do that again because I could end up dead. He’s not a racist. They’re just trying to hang something on him so they can cover up for the defense. That’s all they’re doing.”

Another black who is convinced Fuhrman is not now a racist is Danette Meyers, a Los Angeles deputy district attorney. Although Ms. Meyers has refused to talk to the media, her close friendship with Fuhrman is well known. It started when a defendant she was prosecuting (and whom Fuhrman had investigated) made a death threat to her. Fuhrman took it upon himself to personally guard her on his own time. They became good friends and on several occasions he had her over for dinner with his wife and two children.

Despite the positive remarks made by Fuhrman’s former fellow officers and others that he was not a racist, it would seem that you don’t, even in jest or to embellish a movie script for effect, say the things Fuhrman did without having some amount of racism coursing through you. And the president of an association of black LAPD officers told the Los Angeles Times reporter who wrote the article that several officers had approached him and told him racist stories about Fuhrman, but he never furnished any names to the reporter. In fact, Fuhrman was perceived as a racist even by those who knew him growing up in his small hometown of Eatonville, Washington, at the foot of Mount Rainier. In life there are nuances, shades of gray, and degrees, to virtually everything. But the prosecution in this case permitted the defense to paint Fuhrman before a predominantly black jury as the biggest and most virulent racist ever, someone who would’ve embarrassed George Wallace in his segregationist days. The jury never heard one sentence, one word, one syllable from the prosecution in defense of Mark Fuhrman. The DA treated him as if he were beyond redemption or rehabilitation. The defense, of course, treated Fuhrman as if he were the devil himself, a soul mate of Attila the Hun, Torquemada, and all the other great villains of history. Cochran, in his summation, called Fuhrman “a genocidal racist, a perjurer, America’s worst nightmare, the personification of evil,” even compared him to Adolf Hitler—all this without one word of rebuttal from either Darden or Clark, who even joined in the vilification. In speaking to the jury on how she was “disgusted” with Mark Fuhrman, Marcia Clark actually said: “Do we wish there were no such person on this planet? Yes.” Darden told the jury: “I’m not even going to call him Detective Fuhrman if I can help it because he doesn’t deserve that title.” There’s no question that Mark Fuhrman was defamed, vilified, maligned, and slandered far, far more at the trial than Simpson, who was accused of a brutal and gruesome double murder.

To be sure, we can be fairly certain that as to at least one matter, Fuhrman was not just “talking trash” on the tapes, that he had “walked the talk.” In fact, in the entire fourteen hours of tape, it was the only incident that Fuhrman referred to which we know actually happened. Fuhrman told McKinny: “Two of my buddies were shot and ambushed. Policemen. Both down when I arrived. I was first unit at the scene. Four suspects ran into a second-story apartment, and we kicked the door down, grabbed a girl, one of their girlfriends, by the hair, stuck a gun to her head, and used her as a barricade. We basically tortured them. There were four policemen, four guys. We broke ’em. Their faces were just mush…there was blood everywhere. All the walls, all the furniture. We had them begging that they would never be gang members again…. The bottom line is you don’t shoot a policeman. That’s all there is to it.”

The LAPD found that many of the things Fuhrman said matched the details of a 1978 incident in Boyle Heights, an old, heavily Mexican-American enclave hard by downtown Los Angeles in which two officers were shot (they both survived) and which generated twelve citizen complaints against sixteen officers, including Fuhrman. It was the subject of an LAPD Internal Affairs investigation, but Fuhrman told McKinny that he escaped punishment. (All sixteen officers were cleared.) “Oh, they knew damn well I did it. But there was nothing they could do about it. Most of the guys worked 77th [Street Division] together. We were tight. I mean, we could have murdered people and got away with it. We all knew what to say.”

Several officers who were with Fuhrman at the time say he grossly exaggerated this incident of vigilante justice. But whether he did or not, the important point to know is that all the mileage made by the defense in the Simpson case because of Fuhrman was based on the supposition that he was antiblack, that Fuhrman and his colleagues framed Simpson because he was black. Yet this incident, the only one in which we know for sure he was not spinning some sort of fantasy and making himself look as macho as he could, the victims weren’t black but Hispanic. More important, Fuhrman said that “you [not black, white, or any other color] don’t shoot a policeman. That’s all there is to it.” There is no reason to believe that if the shooters of the two policemen had been white, Fuhrman and his fellow officers would not have responded exactly as they did.

When I asked Detective Robert Tapia, Fuhrman’s supervisor at the West Los Angeles Division of the LAPD between 1989 and 1994, if he sensed Fuhrman was prejudiced against blacks during this period, he replied: “Mark’s not prejudiced against blacks, he’s only prejudiced against criminals, whatever their color.”

One thing, I think, is clear. Clark and Darden should have fought back with every resource at their disposal. They didn’t do that. They permitted Fuhrman to be tried and convicted by the defense attorneys through the testimony of complete strangers like Kathleen Bell, without the jury’s ever hearing from those who knew Fuhrman best. Certainly, comments like those I presented a few pages back would have reduced the damage to the prosecution’s case over the Fuhrman issue. “Up until they brought the [Fuhrman] tapes out, I thought O.J. was gone,” Simpson juror Carrie Bess writes in Madam Foreman.

What has to rank as one of the most startling utterances to come from the prosecutors in the Simpson case was William Hodgman, the senior member of the prosecution team, telling the Los Angeles Times after the verdict that he and his co-prosecutors had information “about how Mark Fuhrman as a detective was a very professional detective, that in a number of instances he worked to clear suspects who happened to be African-American when new evidence [exonerating them] came out.” But Bill, if you had evidence like this, don’t you think it would have been a good idea to share it with the jury? I was able to confirm one of these instances. On October 6, 1994, in West Los Angeles, Shawn Stewart, a white male, was shot to death out on the street in a drug deal gone sour. Witnesses identified Arrick Harris, a thirty-year-old black male with a criminal history as the killer, and Fuhrman, the lead detective on the case, secured a criminal complaint against Harris for murder. Before the preliminary hearing, Fuhrman received information that someone else was the killer. After going out and investigating further, he formed the opinion Harris was innocent. His partner, Ron Phillips, told me that Fuhrman “worked extremely hard on the case to establish that Harris was not involved. I remember Mark telling me, ‘Ron, we’ve got to prove this guy didn’t do it before the prelim or he’s going to sit in jail for a murder he didn’t do.’ He even got the DA to request a continuance of the prelim so he could have more time to work on the case.” Fuhrman proved Harris’ innocence and the district attorney’s office had the case dismissed before the preliminary hearing. Phillips said he furnished the prosecutors in the Simpson case with all of the above information, but they did not introduce it. With the revelations about Fuhrman on the Fuhrman tapes being perceived by everyone as devastating to the prosecution’s case, it’s almost criminal that the prosecution never introduced evidence like this to the jury.

 
 

Let’s stop now and ask ourselves what the prosecutors did do right in this case. Well, they presented scientific evidence, such as Simpson’s blood being found at the murder scene, that proves Simpson’s guilt. True, but is this really anything to write home about? I mean, let’s grant that all of the prosecutors, as well as the defense attorneys, were intelligent, and most were also experienced trial lawyers. But presenting evidence favorable to your side, such as the prosecution’s presenting DNA evidence, or the defense’s calling witnesses whose testimony indicated the time of the murders was later in the evening than the prosecutors were alleging, is simply routine; it’s not even worth talking about. If a lawyer’s incompetence is so pronounced that he doesn’t even know how to go about presenting evidence favorable to his side, it’s time for him to turn the job over to one of the spectators in the courtroom.

Beyond that, I thought Darden’s opening statement was articulate and persuasive, and his cross-examination of the El Salvadoran housemaid, Rosa Lopez, was effective, although clearly she was not the worthiest of opponents. There was prosecutor Brian Kelberg’s cross-examination of Dr. Huizenga, in which the prosecutor’s considerable medical knowledge and careful preparation converted the doctor into a prosecution witness. In her opening argument to the jury, I liked Marcia Clark’s discussion of the hair and fiber evidence and how the murders were committed. I also liked her closing words to the jury in her final summation. But all of this was only getting 10 percent, instead of 110 percent, out of their case.

I should also point out to anyone who might believe that this has been Monday-morning quarterbacking on my part that they are wrong. I talked about most of these things long before the verdict. One example among many, a quote from me in the June 21, 1995, edition of USA Today (over three months before the verdict) as the prosecution was nearing the end of their presentation without having introduced certain key pieces of evidence: “‘I’m stunned,’ Bugliosi said. ‘I’m aware of some very incriminating evidence they have and didn’t use, and when you prosecute a case you put on everything you have,’” whereupon I mentioned Simpson’s tape-recorded statement, suicide note, passport, etc. And when the prosecutors finally rested their case without introducing the evidence, I made the same comments in the July 8, 1995, edition of the New York Times. In fact, every time I was on radio and TV during the trial, one of the last times being on This Week with David Brinkley, I lamented the fact that the prosecutors were making very serious errors and could be doing “a much, much better job.”

Before we move on to final summation, let’s look at a few more miscellaneous areas of prosecutorial ineptitude in the Simpson case.

The DA’s office felt that domestic violence and abuse was so much an integral part of its case that in its December 14, 1994, “Response to Defendant’s Motion to Exclude Evidence of Domestic Violence,” an eighty-five-page brief, the very first words were these: “This is a domestic violence case involving murder, not a murder case involving domestic violence.” And later: “This is a domestic violence case at its core.” The brief set forth a considerable number of examples of Simpson’s physical and psychological abuse of Nicole. The brief went on to say that there was “a pattern” of abuse by the defendant that started almost immediately after he met Nicole in 1977 and continued, unabated, right up to the night of the murders, not a few “isolated events.”

In a January 18, 1995, ruling, Ito said the prosecution would be permitted to tell the jury about more than a dozen incidents where Simpson had allegedly beaten, frightened, and stalked Nicole during their tempestuous relationship. And in Chris Darden’s opening statement on January 24, 1995, he told the jury the murders were the final act in an abusive seventeen-year relationship. Darden set forth many instances of physical and psychological abuse, among them the incidents triggered by Nicole’s leaving Simpson in February 1992 and filing for a divorce. Simpson began stalking her, following her to restaurants when on dates with other men, staring at her and her date in an intimidating way, even peering through the window of her home and watching her in an act of intimacy with a man.

Yet at the trial Darden and Clark presented only one out of several incidents of stalking Ito had ruled they could, and even to call it stalking is a stretch. A husband and wife who lived next door to Nicole testified to seeing Simpson walking back and forth for two or three minutes on the sidewalk one evening in April of 1992 around eleven o’clock outside Nicole’s home on Gretna Green in Brentwood, where she lived before moving to her condo on Bundy. He never stepped off the sidewalk onto Nicole’s property but stopped twice to look towards her residence before leaving. They didn’t know why he was there and weren’t even sure if Nicole was home, since her car wasn’t parked in the driveway. Darden, in his summation, grossly misstated the evidence and said the witnesses had testified they saw Simpson step onto Nicole’s property and “peer through the window.” Cochran, in his summation, pointed out there was no such testimony by the neighbors.

Another incident they did not present was one just a few months before the murders in which Simpson saw Nicole with Ronald Goldman and another man having coffee at Starbucks and he stopped his car and angrily motioned for her to come over to him. In fact, the prosecution only offered about half of the incidents of domestic abuse Ito had ruled they could present, giving the defense a built-in argument that there was no pattern of domestic violence and abuse that inevitably culminated in murder, but just a few isolated incidents. The prosecution, for some mysterious reason, took a very robust case of domestic abuse that led up to murder and, eviscerating it in contravention of its own legal briefs and opening statement, transformed its case into a much weaker one. In his summation, Darden told the jury: “On domestic violence I told you [in opening statement] I was going to call a few other people. I didn’t. I think you got the point. And I can’t keep you here forever. Apparently this sequestration thing is a real drag, right, and I would like to end this experience.”

 
 

Even the chronology with which the prosecutors presented their case to the jury was unorthodox and gave the impression of being haphazard and choppy. The facts of a case should be presented in a natural, logical sequence so they can easily be followed and understood by the jury. This was not done in the Simpson case. Bear with me for a moment, and you’ll see how important this is.

Right from Cochran’s opening statement (before any of the evidence was even presented) to his and Scheck’s summation, the defense said the prosecution’s blood evidence was “contaminated,” and hence their constant “garbage in, garbage out” argument. In other words, once the blood was contaminated (which was just a theory the defense postulated throughout the trial but never once proved to be true), it was garbage, and therefore this garbage submitted for analysis could only yield a garbage result.

I don’t know much about DNA, but common sense immediately told me that the defense theory had to be bogus. Even if the blood at the scene was contaminated, why would the lab test on that blood produce the result that it was Simpson’s blood if it wasn’t? Howard Coleman, president of Genelex, a Seattle DNA laboratory, says: “Everything we get in the lab is contaminated to some degree. What contamination will lead you to is an inconclusive result. It doesn’t lead you to a false positive.” In other words, contrary to what the defense argued throughout the entire trial, contamination could only decrease, not increase, the likelihood of a DNA match—that is, only decrease the likelihood that the DNA in blood found at the crime scene and at Simpson’s estate would match the DNA in blood removed from Simpson’s body by the police after the murders.

The problem with the word “contamination” is that it connotes to everyone something negative. But negative to whom? Since contamination can only decrease the likelihood of a DNA match, the defense argument throughout the trial that the DNA test results shouldn’t be used against Simpson because the blood submitted to the lab was contaminated (by bacteria, soil, leaves, etc.) was patently absurd and fallacious. If at all, contamination should only be a prosecution argument. For instance, in a case where the prosecution is convinced that the defendant’s blood has been found at the murder scene, I can see the prosecution arguing to the jury that the reason there was no DNA match is that there was contamination of the blood, which prevented the match.

So “garbage in, garbage out” should definitely have been the prosecution, not the defense mantra at the Simpson trial. There was no “garbage in” in this case, because if there had been, there would have been “garbage out,” i.e., there would not have been a Simpson blood match—the test would have yielded no results. Stated another way, the fact there was a DNA match proves there was no contamination. Instead, unbelievably, it was the defense (playing on the jury’s conventional understanding of the word “contamination”) which used the concept of contamination and the term “garbage in, garbage out” to its distinct and overwhelming advantage. Because the prosecutors weren’t forceful and did not know how to make the above point effectively with the jury, the defense got away with it. With almost any jury, you have to spoon-feed them. That’s what I do. I never take a chance on assuming a jury is going to see something important without my help. So many times in life things are only obvious once they are pointed out.

Certainly the prosecution did not spoon-feed the jury in this case. Whenever I caught a snippet of the DNA testimony, with its extremely complex genetic, molecular, and statistical principles and completely unfamiliar and arcane terminology, I wondered how the jury, particularly the seventy-two-year-old black woman on the jury who said during jury selection she never read the newspaper or anything at all except the Racing Form, and had difficulty understanding even it, could have followed what they were talking about.

What does any of this have to do with chronology? For over a month, the jury had to listen to endless cross-examination of the LAPD criminalists like Dennis Fung and Andrea Mazzola by the two New York DNA lawyers on how all the evidence (except, miraculously, that which had been planted by the cops who were framing Simpson) had been contaminated and mishandled. The thrust of the cross-examination was that there was so much contamination of the blood during its collection and preservation, so many errors and slipups, that the jury should disregard all the DNA test results. The reason? Garbage in, garbage out. It was only after the long, painful ordeal of the highly misleading cross-examination of the LAPD criminalists that the DA called Dr. Robin Cotton, laboratory director at Cellmark and one of the DA’s DNA expert witnesses, to explain to the jurors that none of the alleged mishandling of the evidence they had been hearing about for days on end was relevant, since contamination couldn’t produce a false DNA positive of Simpson’s blood. But by that time, the incorrect contamination theory had been burned into the jurors’ brains, where it apparently remained. For instance, two of the jurors, Lionel Cryer and David Aldana, when asked by the media after the trial about the DNA evidence, blurted out like automatons, “Garbage in, garbage out.” In Madam Foreman, coauthor and Simpson juror Marsha Rubin-Jackson writes: “There was a lot of discussion about how sloppily the evidence had been handled. How it could have gotten contaminated.”

Since we know that first impressions are important, and since the prosecutors had already been placed on notice as far back as Cochran’s opening statement that the defense was going to try to float the specious contamination argument, wouldn’t common sense seem to dictate that you call Cotton to the stand for a primer on DNA before, not after, the LAPD criminalists?

The DA’s chronology of evidence was so, shall we say, eccentric, that as I’ve indicated, instead of putting on photos and film of Simpson wearing gloves identical to the evidence gloves right after the testimony about the discovery of the gloves (in mid-February 1995), the prosecution didn’t offer this evidence at all during its case-in-chief and tried to squeeze it in during rebuttal on September 12, 1995, seven months later.

The prosecutors didn’t even know when to call the coroner. The coroner is always called by the prosecution to testify to the autopsy findings and cause of death right at or near the start of any homicide case. Here, remarkably, the prosecutors called the coroner on June 2, 1995, over four months after they called their first witness on January 31, 1995. Unbelievable. Show me a precedent.

There is undoubtedly much more prosecutorial incompetence in the area of incriminating evidence which was not offered. When I told Detective Lange that I had never seen a case where the prosecution decided not to introduce such a great amount of evidence damaging to the defendant—the suicide note, the passport, Simpson’s statement, etc.—he said: “Vince, there is so much more evidence you don’t know about that the DA didn’t present.”

But enough.

 
 

One final, important tag before getting into final summation. More than being a celebrity, the main thing that Simpson had going for him with the jury in this case was that he was a black celebrity. If the defendant had been Joe Montana, his celebrity wouldn’t have gotten him a first down with this mostly black jury.

One of the very, very first questions the prosecutors in the Simpson case should have asked themselves is: How can we neutralize this advantage Simpson has? The prosecutors obviously did not do this. How do I know? Because they made no effort during the trial to chip away and erode that advantage. In fact, they went to the other extreme. They joined in with the millions of Simpson idolaters and encouraged the jury in the glorification of Simpson. Picture Simpson with a sharp knife stabbing two human beings over and over again. Now, with this thought still in your mind, listen to Marcia Clark talking to the jurors during jury selection: “He’s such a famous guy. He’s such a popular guy.” And, “We all saw Naked Gun. He made us laugh.” She also referred to him as a “good-looking man” with a clean-cut image. “This is not a fun place for me to be,” she said. (Isn’t this just like saying, “I’d actually rather not be prosecuting Mr. Simpson, but I was assigned to the case, so what can I do?” Instead of being proud that she’s representing the people of the state of California in trying to bring about justice in a brutal double murder case, Clark tells the jury “this is not a fun place for me to be”? Prosecutors just don’t talk like that.) Then, softly, “Do you feel a certain loyalty to the defendant? The defendant is such a famous guy, he’s such a sympathetic guy.” And, “You may not like me for bringing this case. I’m not winning any popularity contests for doing so.” Unbelievable. Unbelievable. There is no other word. Again, picture in your mind what Simpson did to the victims when you think of Clark’s words to the jury.

Although Clark added that whether or not the jurors personally liked Simpson, the law required them to convict Simpson if his guilt was proved, these highly flattering, sympathetic words for Simpson, particularly coming from the prosecutor’s own mouth, could only serve to fortify the good feelings the jury already had for Simpson. Wouldn’t a two-year-old know this?

While it was advisable for Clark to meet Simpson’s fame and popularity head-on, gushing over him and granting him sympathy was clearly not the way to do it. She could simply have said words to this effect: “The defendant in this case, Mr. Simpson, has obviously been a famous and popular sports figure. You all realize, of course, that in determining whether he is guilty or not guilty of these two terrible murders, the fact of his fame and previous popularity cannot enter, in any way whatsoever, into your deliberations.”

In answering the question of how to neutralize Simpson’s popularity, the thought that should instantly have come into the prosecutors’ minds was that throughout his adult life, Simpson had been black in color only. Many observers have postulated that part of the reason for the not-guilty verdict in this case was the antipathy for whites that some blacks have. But if there is anyone such a black person dislikes more than whitey, it’s an Uncle Tom. And although Simpson wasn’t the classically passive and submissive black memorialized in Harriet Beecher Stowe’s novel Uncle Tom’s Cabin, he easily fell within the more expansive popular definition of the term—a black who has not only forgotten his roots, but virtually turned his back on the black community, striving to become a white man in every possible way.

The prosecutors in this case should have immediately opened up an “Uncle Tom” file for Simpson and had an LAPD detective, or one of their own detectives from the DA’s Bureau of Investigation, start working full-time on it to fill it up. And they should have started looking for some opportunity furnished by the defense to present the contents of that file to the jury. If Cochran intended to clothe Simpson with the garments of the oppressed black man, the prosecutors should have been ready to show the jury that those garments (like, supposedly, the gloves) just didn’t fit. More important, by far, they should have been prepared to show the jury that with all of Simpson’s wealth and connections, he had never helped the black community, even when requested to do so.

Such a tactic would have been improper if the defense had decided to try the case solely on the evidence, which is the way a case is supposed to be tried. But since it decided to make a racial case out of one that involved no racial issue, the prosecutors should at least have tried to tell the jury the truth about Simpson, something they made no effort to do.

Cochran, because of his consistently loose statements and arguments to the jury in his opening statement and final argument, provided the prosecutors with the legal opportunity to introduce evidence of Simpson’s not helping the black community. In opening statement, a lawyer can only refer to evidence he intends to introduce at the trial. As I will point out in the Epilogue, Cochran not only argued during his opening statement (which is not allowed), but referred to the expected testimony of many witnesses whom he never ended up calling. In this same vein, he blurted these words out to endear Simpson to the predominantly black jury: “This man gives five thousand dollars a year to the Angel City Links, the inner-city black organization, and the only condition of his gift every year is it has to be anonymous, that he doesn’t want them to know he does this.”

This was a totally improper remark, since Cochran knew he could not introduce the fact of such a charitable contribution at the trial, it having no relevance to any issue in the case. And since he couldn’t, he had no right to mention it in his opening statement. But inasmuch as he did, the prosecutors should have argued (supported by a legal brief) that they had the right to offer contrary evidence. In fact, even without the Angel City Links reference by Cochran, since the defense built most of its case on the contention that Simpson was framed simply because he was a black man, evidence that showed Simpson to be black in color only would arguably be admissible. It would logically decrease the likelihood that the police would treat Simpson in the same way the defense claimed racists like Fuhrman treated a typical black man: evidence such as that Brentwood contains an extremely small percentage of blacks; that Simpson moved exclusively in the white corporate and establishment world; that other than his childhood friend Al Cowlings, virtually all of his close friends were white; that he joined an all-white, stuffed-shirt golf club in New Jersey five years ago, the first black member in the over-one-hundred-year history of the conservative club; but above all, that he never found time to help those in need in the black community.

In writing this book, since I had always been under the impression that Simpson had not been that supportive of black causes, if at all, I wondered what in the heck the Angel City Links were, the only black organization Cochran mentioned. It was a rather strange name, one I had never heard. There was no listing for such a group in the telephone directory, so I called the Los Angeles chapter of the NAACP. The woman on the switchboard had never heard of the group, nor had the person on the staff to whom she referred me. Same at the Urban League, and at the Community Services Department at Los Angeles City Hall, and at black city councilman Ridley Thomas’s office, and at several other offices in the black community.

A week later I found a few free moments from my writing, so I started calling the same organizations and offices again, asking to speak to different people. Finally, I found someone at the NAACP who had heard of the Angel City Links. It was a black sorority, my informant told me, and the reason the group had no listing, he said, was that whoever becomes the sorority president each year operates the group out of her home, not a permanent office. The group, I was told, did on occasion raise money for black causes. Since the Angel City Links was a sorority, I immediately started to think it might be one that Simpson’s first wife, Marguerite, or daughter Arnelle was a member of, but I reached dead ends on this inquiry, not being able to locate anyone in the group. I even called Howard University, the black school in Washington, D.C., from which Arnelle graduated, but they had no sorority by that name.

On the issue of Simpson’s relationship with the black community, the first prominent black person I thought to call was Jim Brown, the Cleveland Brown’s all-time football great. In the 1980s Brown and I played a lot of fairly competitive tennis together. (When he has time, he now plays golf instead, telling me it’s “addictive.”)

Brown, a brooding, introspective, and very intelligent man who has never been comfortable with the white establishment, has for many years been an involved activist for black causes and economic power. But in 1988, he almost completely forsook his Hollywood lifestyle to work full-time helping black criminals turn their lives around. He formed an organization called Amer-I-Can, shorthand for “In America, if I try, I can make something of myself.” The underlying motivational themes of Amer-I-Can are education, a sense of self-worth, and economic empowerment. Brown oversees a sixty-hour self-improvement and life skills training program which is provided to inner-city gang members and to convicts in the major prisons of the land. Amer-I-Can employs close to two hundred former gang members and ex-convicts to administer the course.

Brown has had measurable success with many young street blacks and convicts, who, of course, look up to him. Last year, the Los Angeles chapter of the Urban League honored him for his contributions in helping troubled black youth.

The football legend works closely with the very toughest black cats, none of whom, however, get tough with Big Jim, who at six feet two and just a few pounds over his football playing weight of 230 remains an imposing physical figure. In fact, in 1991, when the first edition of my drug book came out, I had a meeting with Jim at his Hollywood Hills home to try to enlist his support with black congressmen for my proposals, and as I was leaving, who starts walking in the door but the leaders of the Crips and Bloods, two notorious black gangs, for a summit meeting with Brown, which, upon Brown’s invitation, I stayed to attend. There were around twenty gang members at the meeting, and although they may be the toughest dudes in the world out on the street, young men with names like Chopper, Wig Out, T, Jawbone, Playmate, Hannibal, and Twilight (now all former gang members, Jim told me) acted almost (not quite) like reverential choirboys around Brown.

Brown and Simpson have always maintained a friendly but not close relationship, being rivals for the title of greatest running back ever. But according to what I read, as great as Simpson was, most knowledgeable fans consider Brown to be the greatest running back ever. In yards per carry, probably the most meaningful statistic, only Brown, at 5.2 yards, is at 5 or over. All the other great runners, including Simpson, are in the 4’s. Brown told me once that the reason he retired in 1965, when he had a few good years remaining in him, was that he had broken all the records at the time, including total yards gained, and was only “competing against myself.”

The professional rivalry between Brown and Simpson dates all the way back to when Simpson was establishing himself as a promising runner at San Francisco’s Galileo High School. One Sunday afternoon after attending a pro football game between the 49’ ers and the Cleveland Browns, Simpson and his friends went to a nearby ice cream shop. To their surprise, in walked Jim Brown, the NFL’s leading rusher. In a biography of Simpson, The O. J. Simpson Story, Simpson is quoted as saying: “The other kids were really awed but, you know, I was the leader of the gang and so I had to say something.” He told Brown, “Jim Brown, you ain’t so great. When I get to play pro ball, I’m gonna break all your records.” Brown, who revels in competition, replied: “We’ll see what you do when you get there.”

Shortly after the murders, Brown, who has always been extremely outspoken and candid, remarked on television that everyone knew Simpson had a cocaine problem. He later explained that he wasn’t trying to hurt Simpson, only to comment on the possible availability of an insanity defense.

When I called Brown to talk about Simpson, he was out of town on Amer-I-Can business. I left a message for Jim to call when he returned.

In the meantime, I got in touch with Celes King, the California state chairman of the Congress of Racial Equality (CORE) and for over forty years a well-known black activist. I had spoken to him a few times in the early 1970s. When I asked him if Simpson had ever helped his group, Celes said no.

“Celes, did you ever ask him?”

“You learn not to ask useless questions,” Celes said.

“Are you saying Simpson never helped the black community?”

“The only group I’m aware he’s ever helped out is a black sorority his daughter, Arnelle, is a member of, the Angel City Links. And she drags O.J. to some of their functions. You know, like when children drag their parents to the park on weekends.”

And this is what Cochran had said (and got by with) to convince the black jury Simpson had been generous to black causes. And even with the Angel City Links we can’t be sure Simpson had been giving them $5,000 annually, since Cochran told the jury that “the only condition of his gift [to them] every year is it has to be anonymous, that he doesn’t want them to know he does this.”

Beyond calling Celes King, I just made a few calls to knowledgeable staff members of the major black civil rights and charitable organizations. For the most part, they were reluctant to talk freely. Here’s what my limited research disclosed. A staff employee at the Los Angeles chapter of the Urban League, asking that I not use her name, told me that in the seven years she has been with the organization, to her knowledge Simpson had not contributed to it or been involved with it in any way. But the previous week (early December 1995), she said, a representative of Simpson’s had called the group and Simpson had then sent a contribution, the amount undisclosed. I got the very distinct impression from an NAACP staff member—who was purposely more vague than his counterpart at the Urban League—that Simpson had not helped the NAACP, at least during this person’s tenure, the length of which I never learned. When I called the fund-raiser in Fairfax, Virginia, for the United Negro College Fund and asked her whether the rumor was true that Simpson had refused to participate in the annual Lou Rawls telethon to raise money for the college fund unless he was paid a fee, she answered brusquely: “I don’t want to stir up any debate in the black community on an issue like this.” When I nonetheless repeated my question, she said it was not true.

In the August 29, 1994, edition of Newsweek, the reporter wrote: “Simpson often appeared at tony charity events and visited so many sick kids in the hospital he began to refer to himself as ‘the Angel of Death.’ But he did not give much back to African-American causes. He would promise to appear at community centers or youth programs in South-Central Los Angeles, then bow out at the last moment.”

I did learn from a black acquaintance of mine, Michael Zinzun, chairman of the Coalition Against Police Abuse in Los Angeles, that for several years at Thanksgiving time Al Cowlings has delivered a truckload of turkeys from Simpson to his group, so we cannot say that Simpson has completely ignored the black community.

When Jim Brown called upon his return from back east and I asked him if he had ever called Simpson to help him out with his efforts in the black community, Big Jim chuckled and said, “I’m like Celes”—I had earlier repeated to him Celes’s remark that you don’t ask useless questions. Brown added: “I don’t ask people I know aren’t going to help.” When I asked Brown for an assessment of Simpson, he said: “O.J. is the modern representation of the house Negro,” who, he said, dressed well and lived much better than the plantation workers. “O.J. is not unique,” he said, explaining that many blacks who have made it are like him. He lives a life, Brown said, “below whites [his white country-club contemporaries] but above blacks.”

Brown, who keeps very current on what’s going on in the black community, said that throughout the years, “there was no evidence of O.J. in the black community.” He added that this neglect was “not mean-spirited on O.J.’s part.” It was just that Simpson had left the community behind and it was no longer a part of his life. Brown said, “The tragedy of white America is that they find a comfort level in elevating so-called good Negroes, but this is always going to end up in disappointment, because it’s false. The blacks that will make a positive difference are the ones who make the whites uncomfortable by telling the truth.” He said the Simpson case had “caused confusion among blacks and whites because the African-American community tried to get behind O.J.’s cause, but he doesn’t care about that community. And the white community is angry because he let them down.”

Jim Brown would, of course, have responded to a subpoena in the Simpson case, and his testifying that Simpson “never had any presence in the black community” (along with all the other evidence of Simpson’s exclusively white and affluent lifestyle, and testimony from witnesses in the black community whom the “Uncle Tom” investigation would surely turn up that Simpson had no time to help out poor black youth, even reneging on promises to do so), would probably have gotten the jury and the black community to actually dislike Simpson. Information like this coming from any black leader would be harmful to Simpson, but particularly if it came from someone like Brown, a football player, easily Simpson’s equal, who not only did not turn his back on the black community like Simpson but has now devoted his life to it.

The bottom line is that the prosecution, like absolute fools, permitted the defense to depict Simpson to the mostly black jury—without any opposition or even attempted rebuttal on their part—not only as a football hero, but as a hero to blacks, which he never had been before the trial, and never deserved to be. Just another example of the terribly and pathetically incompetent prosecution of this case by the Los Angeles County District Attorney’s office.






FINAL SUMMATION
 

THE WEAK VOICE OF THE PEOPLE
 


This chapter, like the previous one, concerns the DA’s incompetence during the trial, but because final summation is such a unique and critical part of the case, I am dealing with it separately.

I’ve always considered final summation the most important part of the trial for the lawyer. It’s the climax of the case, where the lawyer has his last and best opportunity to convince the jury of the rightness of his cause. Consistent with their poor performance throughout the trial, both prosecutors (Clark and Darden) gave exceptionally bad summations, particularly in their rebuttal arguments.

Before I make some observations on the substance of the lawyers’ arguments in the Simpson trial, particularly those of the prosecutors, let me tell you how I feel about final summation.

Usually, the very first thing I think about when I get on a case and begin to learn the facts is: What am I going to argue, and how can I best make the argument to obtain a favorable verdict? In other words, I work backward from my summation, the exact reverse of what is normally recommended. Since final summation has to be based on the evidence at the trial, virtually all of my questions at the trial, and most of my tactics and techniques, are aimed at enabling me to make arguments I’ve already determined I want to make. In fact, before the first witness at a trial has even been called, I’ve usually prepared my summation to the jury. As soon as I learn the strengths and weaknesses of my case I begin to work on how I’m going to argue these strengths and what I’m going to say in response to the opposition’s attacks on the weaknesses. Getting an early start on my summation, and continuing to expand and modify it during the trial, gives me ample time to develop arguments and articulations.

I realize I have almost an obsession about the preparation of a final summation. For instance, in the Manson case, I put in several hundred hours working on my opening and closing arguments. Of course, I was dealing with 28,354 pages of transcript. Conceding that I probably go to an unnecessary extreme, I still feel it cannot be wise to go to the other extreme and wait until the last second. You’ve all heard of Melvin Belli, of course. Here’s what Mel says about final summation in an interview he gave for a book called The Trial Masters. “The night before you give your summation, when you go to bed, think in your mind’s eye about what you are going to discuss the next day.”

This thinking and disregard for adequate preparation of final summation is very common in the legal profession, and one of the main reasons most lawyers give terrible summations.

Louis Nizer, who passed away in 1994, was a celebrated lawyer who had always been known in the legal profession for the considerable preparation he used to put into all of his cases. His motto was that “preparation is the be-all and end-all in the trial of a lawsuit.” Yet even Nizer apparently shortchanged final summation, relegating it to a relatively minor role.

I say that because in his most famous trial, in which he represented newsman Quentin Reynolds in a libel suit against columnist Westbrook Pegler, a case that Nizer was involved in for over a year, taking depositions around the world, he apparently literally waited until one second before midnight to prepare his summation. On pages 153–154 of his book My Life in Court, he describes the night of the last day of testimony, the night before final summation. This is what he says: “With my assistants I culled the citations from the record and organized a summation that would predigest the enormous amount of testimony without sacrificing emotion or lucidity. A few of my associates found themselves in grotesque postures of slumber on the edge of a sofa or on the carpet before the sun rose.”

As great a lawyer as Nizer was, I have to differ with him on this point. I just don’t think that’s a good practice, if for no other reason than you want to be fresh for the jury when you give your summation. And yet there are so many lawyers who start working on their summation the night before they give it. (In fact, this is apparently what the two prosecutors in this case did for their rebuttal argument. See discussion later in this chapter.) I was with Nizer about ten years ago in Chicago, and after drawing his attention to this paragraph in his book, I said, “Louie, is that really your practice?” When he replied it was, I asked why. Nizer proceeded to tell me something that at least to me was almost as unbelievable as what one of the prosecutors in the Simpson case had told me in explaining why they didn’t introduce Simpson’s statement to the police at the trial. Nizer said: “Vince, you just never know what’s going to happen on the last day of testimony.”

I don’t think Nizer had been watching too much Perry Mason, but I can tell you that his position makes no sense at all. In the first place, even if something Perry Mason-like does happen on the last day of the trial which turns everything around, unless you decide to fold your tent and give no summation at all, you still have much to argue about in the case you’ve been putting on for weeks or months. But secondly, when does such a thing ever happen in the real world? Has any lawyer reading this book ever had it happen to him? And even if it has happened, it’s so extremely rare that it surely shouldn’t govern your way of handling final summation in every case you try.

The closest encounter I’ve had with something like that was a murder case I prosecuted years ago against a man named Camden Davidson who murdered a man he learned had been having an affair with his wife while he was away in the service. When he got out, he stalked the man for two weeks and finally waited for him in the backseat of the man’s car, directed the man to a deserted lot, and shot and killed him. One thing I remember about the case was the rare beauty of Davidson’s wife, who attended every day of the trial, despite constant gawking from courtroom spectators. In any event, I had built up what I felt was a pretty solid case of circumstantial evidence against Davidson. About two or three days before final summation, there was a torrential downpour here in L.A., and the next day a young boy walking along a gully next to the Pasadena freeway found a gun that had been washed down from an adjacent hillside. I forget how the gun reached the LAPD (probably through the boy’s father), but the firearm people over at LAPD concluded that it was the murder weapon, and I was able to connect the gun indirectly to Davidson, actually fortifying, obviously, not undermining, my case against him.

One of the main reasons why lawyers spend so little time preparing their summation is that they don’t feel it’s the most important part of the trial. And I’ve never understood why. In life, if you want someone to come around to your viewpoint, isn’t it all-important what you say and how you say it? Is a trial any different? Isn’t the lawyer trying to convince someone, in this case, the jury, of the rightness of his cause? Therefore, shouldn’t most of his preparation and efforts be directed toward this final appeal to the jury? Not so, say many experts. Louis Heller, a former justice of the New York Supreme Court and before that a prominent trial lawyer, writes in his book Do You Solemnly Swear, “An address to the jury should be extemporaneous and reflect spontaneity.”

In my opinion, a summation must either be written out or set down in a comprehensive outline. The problem with even an outline is that although all the points the lawyer wants to make are there, he does not have the all-important articulations; that is, he does not have his points expressed in the most effective way. And it’s simply not possible to powerfully articulate a great number of points, one immediately following another, extemporaneously. There is a best way to make a point, and to find it takes time and sweat on the yellow pad. But whether one should write out one’s summation or put it into an outline, it has been my experience that the majority of trial lawyers—even many high-priced ones in major, nationally publicized criminal trials—do neither, addressing the jury after scandalously little preparation. Far too often this results in their delivering arguments which are disjointed and sterile in articulation, and which, most injurious of all to their clients, omit a number of salient facts and inferences.

In a complex trial involving many witnesses and thousands of pages of transcript, to discuss the highlights and nuances of the case and draw the necessary inferences, in the most telling sequence, always seeking simplicity and clarity of expression, requires an enormous amount of written preparation.

The one advantage in arguing extemporaneously is to be able to talk to the jury eye to eye, with the candor of spontaneity. But if a trial lawyer is willing to put in the hours, he can have such a grasp of his written or outlined argument that, like an actor on a stage whose lines flow naturally, he can deliver it to the jury giving the appearance of spontaneity. (Mark Twain knew whereof he spoke when he said, not just facetiously, that “it takes three weeks to prepare a good ad lib argument.”) If I’ve had adequate time to prepare, I only have to glance at my notes sparingly. I can look at one word on a page, and the whole page is vivid in my mind.

Final argument is nothing more than a speech, and I know of no great speech in history that was not carefully prepared before it was delivered. Lincoln’s Gettysburg Address consisted of only ten sentences. Of his 271 words, 202 of them were just one syllable. But these historic words went through five drafts and were the result of two weeks’ thought and preparation, handwritten on two pages that were in front of him as he spoke.

The conventional wisdom is that a summation should be succinct, focusing only on the main points in the case. Not only can’t a lawyer keep a jury’s attention for more than an hour or so, it is said, but discussing the smaller points only clutters and dilutes the thrust of the main arguments. I may be wrong, but my personal opinion is that this couldn’t possibly be a more serious mistake—in many cases, perhaps a fatal one. Juries, unaccountably, often base their verdict on (or are heavily influenced by) the most tangential, seemingly insignificant points. Just as in surveying the ocean bed “no rock or prominence can be left unnoted with safety to the mariner,” a lawyer should want to be heard on virtually every point in the case.

Moreover, I do not agree that it is difficult to hold a jury’s attention for more than an hour or so. In fact, it is not difficult to keep their attention for one, two, or even three days if the lawyer can deliver a powerful, exciting summation that is sprinkled with example, metaphor, and humor; and particularly when he makes it obvious to them that he has a lot of important observations to make about the case and they can only fulfill the oath they took to reach a proper verdict if they listen to him closely—that is, if he convinces them that they need him.

My editor suggested that I write out in this book what my summation would have been in the Simpson trial if I had been the prosecutor. I told him, as I now tell the reader, that that is not realistic. If I had been the prosecutor in the case, I would have easily put three to four hundred hours into the preparation of my summation, and it would probably be close to a thousand transcript pages long. Here and there, however, I will set forth a few arguments, in bold type, that I would have made in the case.

For instance, since this was such a long and hotly contested trial, it’s possible—not being the prosecutor, and not having a sense of the feeling in the courtroom, this is just a possibility—I would have commenced my opening argument to the jury by making an obvious and rhetorical statement which, right at the start, might have psychologically jarred the jury back into reality:

“I’d like to make this observation, ladies and gentleman, about a matter that could be in your mind, either consciously or subconsciously. You folks have been sitting here now for over nine months, listening to a great number of issues being vigorously contested by each side. You’ve heard well over one hundred witnesses give thousands of pages of testimony. Because of this, it could be natural for you, as lay people, to think that there must be a real issue here as to guilt. I mean, if there was no issue, why have you been here for nine months? Well, ladies and gentlemen of the jury, we have been here for nine months not because there is any real issue of guilt. Mr. Simpson’s guilt couldn’t possibly be any clearer. When your blood is found at the murder scene, and the victims’ blood inside your car and home, that’s really the end of the ballgame. There’s nothing more to say. We’ve been here simply because he pled not guilty to these murders and came up with a desperate defense—as most people in his shoes would, too, if the only other option they had was to plead guilty and go to prison. In America, no matter how guilty you are, even if there are one hundred eyewitnesses to your crime, our system of justice—and I wouldn’t change it for anything—allows you to plead not guilty and have a trial. And that’s the only reason why we’ve been here in this courtroom the past nine months. There is no other reason.”

 
 

There are many elements that go into an effective summation, of course, and one of them is the way it is delivered. One thing I underline in speaking to trial lawyer groups around the country is that a lawyer cannot expect a jury to buy his cause if they detect that he does not believe in it completely himself. There is no question in my mind that Clark and Darden completely believed in their case. The problem is they didn’t clearly show it to the jury. Both of them were far too laid-back and casual in their presentation. There was no fire, no passion, at all. Cochran and Scheck, the ones who should have had much more difficulty summoning up fire and passion (since their client was guilty and they had to know it), spoke with more flame than the two prosecutors. In fact, throughout the trial, the sad irony was that the defense attorneys seemed to be fighting harder for injustice than the prosecutors were for justice. Christopher Darden, apparently, didn’t even have a strong sense about his duty to fight. In his book, In Contempt, he says that by mid September 1995 (over two weeks before the end of the trial), “All we could hope for was a few holdouts on the jury.” But, he added, if there was a retrial, “I certainly wouldn’t be back. I had no more energy for this circus, and I had nothing more to sacrifice…There was a sense that it was all perfunctory, that everything that could be said, had been said.” Can you imagine that? You have the strongest case in the world against Simpson, you know he is guilty, two people have been brutally murdered and are decomposing in their graves, and instead of fighting to the very end with every ounce and fiber in your body to bring about justice, you give up, as Darden, by his own admission, seems to be saying? Such an attitude, for the most part, is alien to the prosecutorial profession.

Although the soft sell (which both prosecutors embraced as their modus operandi before the jury) might be efficacious in selling a life insurance policy to someone in the privacy of his home, it hardly serves a trial lawyer well in summation, particularly if you’re the prosecutor. Not only are you asking a jury to put someone behind bars for life, but you’ve got the burden of proof, a high one at that. And it’s difficult to meet that burden if you’re not forceful. My sense is that it simply isn’t Darden’s nature to be forceful, but I have the sense that it is Marcia Clark’s. I have the feeling, and it’s only a feeling, that early on, long before final summation, she unfortunately bought into the notion advocated by many of the silly talking heads that in front of the jury she should not be forceful, but rather be sensitive, and soften her image. I don’t know if any of you readers noticed, but throughout the trial (particularly at the beginning, before she got beaten down by Judge Ito), Clark performed differently before Judge Ito outside the jury’s presence than she did before the jury. It was as if she had two different personalities. She was considerably more forceful and effective before Judge Ito than before the jury, where she was less dynamic and more timid.

But if the defendant committed the crime, the DA is the one in the courtroom fighting for justice, avenging the murders, as it were. And in doing so, the jury doesn’t mind it at all if the DA is forceful and aggressive. Not shrill or abrasive, but forceful. They even expect it. What the jury wants from the prosecutor is that he or she be eminently fair. Not sensitive, but fair.

One other distinct possibility for Clark’s schizophrenic performance at the trial is that since she had learned that black females disliked her, viewing her as pushy, she felt she had to change her natural personality in front of them and become much more soft. But if this is, indeed, the reason for her less forceful and dynamic performance in front of the jury, wouldn’t it have been the right and proper thing for her to have removed herself from the case before the trial started, rather than to perform in front of the jury in a way that was unnatural for her, and where she was therefore not at her best? Wouldn’t that have been in the best interests of justice?

No more than two minutes after Clark gave her opening statement at the beginning of the trial, which was months and months before her final summation, a reporter for the New York Times called me to evaluate Clark’s performance. The very first words out of her mouth were “Was she sensitive enough?” “Sensitive enough,” I said, “that was her problem. She was too sensitive. She wasn’t nearly forceful or dynamic enough.”

The same was true of Clark’s and Darden’s final summations to the jury, where both were surprisingly weak. Not only weren’t they forceful and decisive, they actually went to the other extreme, making statements which psychologically, with this jury, were very damaging to the prosecution. As I said earlier, Darden actually told the jurors in a passive manner, “Nobody wants to do anything to this man,” which is almost tantamount to telling them that everyone, whites as well as blacks, was hoping for a not-guilty verdict. That wasn’t even true, but even if it had been, nothing could be worse than to suggest to a jury that if it lets a defendant go, everybody would be relieved, perhaps even happy. It obviously makes it so much easier for the jury to return a not-guilty verdict.

Then he made an even more unbelievable statement. He told the jury that in deciding whether Simpson was guilty or not guilty, “whatever you do, the decision is yours, and I’m glad that it is not mine.” Now what the hell does that mean? Isn’t that the same thing as telling the jury that this is a tough, close case? It’s almost telling them it’s a reasonable-doubt case. The prosecutor, of course, should always convey to the jurors just the opposite, that the evidence of guilt is so clear, obvious, and overwhelming that they shouldn’t have any trouble at all reaching a guilty verdict.

Also, a trial lawyer has to be confident in front of the jury. If he’s not, then he has to be a good actor and at least appear to be confident. It’s one of the most important ingredients of a successful trial lawyer. If he’s not confident, the jury will pick it up just like that—in the way he talks, the way he walks, the expression on his face, the inflection in his voice. And again, a lawyer cannot expect a jury to buy his cause if they detect that he doesn’t believe in it completely himself. (A lawyer must be very careful, however, that he doesn’t cross over from confidence into the area of arrogance or condescension. That can only hurt him with the jury.)

In this case, in addition to their both speaking softly and without force (at one point, Judge Ito had to tell Darden, “Mr. Darden, if you would keep your voice up just a little bit so I can hear you”), there was the weak body language conveying a lack of confidence. Darden constantly shifted his body from side to side in front of the jury, rarely establishing eye contact with the jurors. In fact, the New York Times claimed, I believe erroneously, that Darden “never did look at the jury.” And Armanda Cooley, the foreperson of the Simpson jury, writes in her book that although she felt the prosecution believed in their case, “a lot of times Marcia would sigh and make gestures with her hands as though she were throwing in the towel. That didn’t help her.”

In addition to being weak in their demeanor and far too casual in the delivery of their words to the jury, the two prosecutors didn’t fight at all for fairness in the courtroom. Nowhere was this fact exemplified more clearly than in Clark’s and Darden’s rebuttal, where the defense interrupted the two prosecutors seventy-one times, which is unprecedented in my experience. No one whom I’ve spoken to has ever heard or read about such an egregious display of gross and improper courtroom behavior during an opponent’s summation. It simply isn’t done. Summation is the time during the trial when the court gives the lawyers far more latitude than in any other part of the trial. The lawyer’s inferences have to be based on the evidence, but they can be as ridiculous and unreasonable as can be; and outside the evidence, the lawyer can give examples, refer to matters of common knowledge, and literally tell stories, real as well as fictional, to illustrate his point. The opposing lawyers, through time-honored tradition in the legal profession, rarely object, interrupting only when the advocate clearly trespasses beyond the already broad perimeters of permissible oratory. And indeed, during the opening arguments of Clark and Darden, the defense objected a total of only three times.

The defense attorneys, of course, were well aware of the fact that objections are supposed to be extremely rare in final summation. Listen to Cochran’s statement to Judge Ito when he interrupted Marcia Clark for the first time in her opening argument: “I would like to ask to approach the bench because I don’t want to object to Ms. Clark’s argument” then later in the same objection: “I don’t want them objecting in my argument” then later still in the same objection, “…that is the reason I ask because I don’t want to object to Marcia’s argument.” Three apologies from Johnnie Cochran for just one interruption. Now listen to Barry Scheck when Clark objected for one of the very few times during his final summation: “I resent this interruption.”

But in Darden’s rebuttal argument (when the defense had completed its final summation, and knew the prosecution couldn’t reply in kind), Cochran and Scheck interrupted Darden twenty-one times. In Marcia Clark’s final address to the jury, the last address that either prosecutor could make in the case, and the most important address to the jury for the prosecution, Cochran and Scheck objected an incredible fifty times.

Even if Clark had been giving a powerful summation, constant interruptions would have substantially reduced its effectiveness. But because she was already giving a very weak summation, the interruptions made it almost pitiable. An objection destroys the speaker’s flow and momentum and the speaker’s and listeners’ concentration. Even something as minor as someone opening the courtroom door is a distraction, and if the judge doesn’t instruct the courtroom bailiffs to keep the door closed during summation, I always remind him to do so. But again, Cochran and Scheck interrupted the two prosecutors an astounding seventy-one times. Yet Judge Ito, knowing that Cochran and Scheck were deliberately making frivolous objections (the proof is that Ito sustained only two out of the seventy-one objections) to destroy the effectiveness of the prosecutors’ summations, did not once hold Cochran or Scheck in contempt of court, or even once admonish them to discontinue their outrageous, unprofessional, and yes, dishonorable conduct. This is the same judge who held Darden in contempt of court when Darden spoke over the judge’s voice just once to a serious insult by Cochran when they were at sidebar outside the presence of the jury, with absolutely no harm being done by Darden to anyone, much less the opposing side.

What Darden and Clark, particularly Clark, should have done after the third or fourth frivolous objection by Cochran or Scheck, the ill-mannered fighter from the streets of New York, was to ask to approach the bench. She could have said:

“Judge, you know that all of these objections, particularly those by Mr. Scheck, are frivolous and outrageous and designed solely to destroy the effectiveness of the people’s final address to the jury. I’m not asking you, I’m demanding that the next time Mr. Scheck interrupts me with a silly objection, you hold him in contempt of court. And if he continues after that, I want Scheck in the lockup. If either Mr. Cochran or Mr. Scheck continues to object and you let him get by with it, my remarks to you, as well as to them, will not be made here at the bench, but in open court before the jury and the millions of people who are watching. I can assure you, I’m not going to tolerate this anymore.”

If that would have been too difficult for Marcia Clark to do, after one of Cochran’s or Scheck’s interruptions calculated to frustrate justice, at an absolute minimum she should have turned away from the jury and toward Cochran (or Scheck, as the case may be) and, giving him a look that could freeze fire, say: “Mr. Cochran, there’s going to be justice in this courtroom.” Instead, Clark did absolutely nothing at all. She registered her disapproval of the two defense attorneys’ odious conduct only by rolling her eyes. The prosecutors were far too civilized for the defense attorneys. That would not have happened if I had been in that courtroom.

 
 

Let me show you, with just one observation, how the summations of Marcia Clark and Chris Darden, based on this one point alone, could hardly have been any worse. The main core of the defense case was that their client, Simpson, had been framed by racist cops. This was so much the heart of their case that by the time of final summation they were deemphasizing somewhat the second prong of their defense—that contamination caused by the LAPD’s incompetence in the gathering and preservation of evidence had rendered all the subsequent scientific test results, mostly DNA, unreliable. With the exception of that portion of his final argument dealing with contamination, all the rest of defense attorney Barry Scheck’s argument strongly implied an LAPD conspiracy to frame Simpson. And virtually all of Cochran’s argument, the main argument for the defense, suggested, in paragraph after paragraph, rhetorical question after rhetorical question (“Isn’t it strange that…” “Why is it that…”), that the police had framed Simpson.

These are just a few of the literally hundreds of allegations by Cochran and Scheck, in their summations, of a police conspiracy to frame Simpson and then cover up their foul deed.

Cochran: “It took all four detectives [Lange, Vannatter, Fuhrman, and Phillips] to notify Mr. Simpson of what had happened? They didn’t have a criminalist to go over to notify him? Who’s fooling who here? They’re lying, trying to get over that wall to get in that house…. They just want to be inside that house and make her[Arnelle, Simpson’s daughter] leave to give Fuhrman a chance to start what he’s doing.” “Something’s wrong here, something’s sinister here.” “The depths to which they sunk, as part of this cover-up.” “From [officers] Riske to Bushey, you’ve seen this code of silence, this cover-up.” “Why would the glove be moist and sticky unless Fuhrman brought it over there and planted it there to try to make this case?” “We talked about socks where evidence was planted on them.” “You can’t trust him [Detective Vannatter]…this man with his big lies. You can’t believe anything he says.” “He [Fuhrman] put a bloody footprint in that Bronco.” “All them police officers, including Lieutenant Spangler, they were all covering for him [Fuhrman].” “How could the socks be there at 4:35 when they’re not there at 4:13? They’re setting this man up.” “They went and took [the socks] out of the hamper and staged [planted] it there.” “Was the blood planted at the back gate? Why didn’t they see the blood before that?” “[The prosecution’s case] has been reduced to a molehill under an avalanche of lies and conspiracy.” “Thank heaven [out of all of law enforcement in the case] there is only one person [the black police photgrapher] who wasn’t a part of the cover-up.”

Scheck: “You cannot convict Mr. Simpson when the core of the prosecution’s case is built on perjurious testimony of police officers, unreliable forensic evidence and manufactured evidence.” “It’s [Thano Peratis’s videotaped statement] obviously a convenient recantation and appears to have been prepared to suit the prosecution’s purposes when things just didn’t fit [i.e., Scheck is accusing the prosecutors of subornation of perjury].” “That Rockingham glove [the one found by Fuhrman] started at Bundy. Somebody took it somewhere else. And you know who that was.” “We can’t allow dishonest, manufactured evidence to lie at the heart of a case like this.”

At least 90 percent of Cochran’s five-hour argument and 60 percent of Scheck’s two-hour argument dealt, in one way or another, with the suggestion of a conspiracy by the police to frame Simpson for the two murders. Everywhere they looked, they smelled a rat. But who were the real rats in the courtroom?

So it was no secret that the heart and soul of the defense’s case was that Simpson was framed. Everyone knew this. In fact, if the prosecutors didn’t get the message during Cochran’s and Scheck’s summations, it had been obvious throughout the previous nine months of trial. Virtually every question the defense attorneys asked of most of the witnesses suggested a police frame-up. It got so bad at the trial that Hank Goldberg, the lead prosecutor on physical evidence, derisively asked all the LAPD criminalists and chemists (even those like young rookie Andrea Mazzola, who had never even heard of Simpson before this case): “Are you a part of any conspiracy to frame Mr. Simpson?”

And the newspapers reported the allegation of frame-up on a regular basis during the trial. Here are just a few examples. June 25, 1995, Los Angeles Daily News: “As Johnnie Cochran made clear in his opening statement five months ago, the defense maintains Simpson is the victim of a conspiracy between police investigators and criminalists who have planted or manufactured evidence to frame Simpson.” July 21, 1995, Los Angeles Times: “From the start of the trial, Simpson’s attorneys have suggested that police planted evidence in their quest to build a case against the former football star.” September 13, 1995, New York Times: “Defense lawyers contend that corrupt LAPD officers sprinkled the missing blood around anything incriminating in their conspiracy to frame Simpson.”

Since it had been obvious to everyone for months, then, that a police conspiracy to frame Simpson was the essence of the defense, as the prosecutor don’t you automatically sit down with your yellow pad and come up with seven, eight, or nine very powerful arguments why a frame-up in this case was ludicrous, and argue for at least an hour or two on this point alone? Since you know that if the jury buys the police-conspiracy, frame-up argument (which the Simpson jury, we know, did), the verdict will have to be not guilty, don’t you instinctively and automatically do this? I mean, this has nothing to do with being a lawyer. In any area of human endeavor, if you know the other side (to a contract, a war, a sporting event, argument at work, or what have you) is placing its primary emphasis in a particular area, and you want to prevail, again, don’t you automatically devote a lot of time, energy, and resources in your effort to counter and overcome the main thrust of your opposition?

Yet unbelievably, Clark, in her opening argument, never uttered one single word to knock down the frame-up, conspiracy allegation. She treated it like a nonissue. All she told the jury (her only words on the subject) was, “If there was evidence of a conspiracy, it would be my obligation to dismiss [the case], pure and simple, and I can go on to the next case.”

In reality, after commencing her opening argument on an affirmative note by arguing that, in looking at the case as a whole, it was clear that the evidence pointed overwhelmingly to Simpson’s guilt, she should have dealt with the conspiracy issue in depth in her opening argument. She should have done this before she got into the heart of her summation setting forth all the evidence, and the inferences from that evidence, that established Simpson’s guilt. The reason, I think, is obvious. If a lawyer doesn’t first try to eliminate the negative (here the allegation of a frame-up), then at the very moment he is making his positive arguments, the jury is thinking, “Well, what you say may be true, but what about this and what about that?” and this necessarily dilutes the force and persuasiveness of his argument. By the time the lawyer argues the strong points of his case, he should want the jurors’ minds to be completely clear and receptive to the arguments they are hearing. But again, Clark never said one word throughout her entire opening argument to knock down the alleged police conspiracy to frame Simpson! Did she feel that if she ignored it, somehow it would go away all by itself?

And in her rebuttal, her last address to the jury, she treated the issue so superficially that she commented on it for less than one minute, and she waited until the end of her argument to do so. After over one year to think about and prepare a strong response to the heart of the defense case, these are the only words she uttered to attempt to rebut the police-conspiracy, frame-up allegation in her final address to the jury: “Do you realize how many people would have had to have gotten involved in a conspiracy within an hour? Can you imagine how this could happen? Detective Vannatter and Detective Lange never even knew Mark Fuhrman until they met him that night at Bundy, and yet the allegation by the defense is that they got together that night meeting for the first time, the very first time, and everybody is covering up and conspiring all of a sudden. Impossible. Not only that, but there are other people involved as well, people we don’t even know who they are, according to the defense, who are willing to get involved in this. You realize how many people have to be involved? I mean it boggles the mind. We don’t even know who they are talking about. But that’s the contortion you have to go through to believe in this conspiracy theory.”

Just one paragraph, Marcia, to respond to the central thrust of the defense’s whole case? Just one paragraph in your entire opening and closing arguments to convince the jury there was no police conspiracy in this case? One minute to knock down nine and a half months of conspiracy allegations?

And it wasn’t as if Clark didn’t realize the police conspiracy argument was the defense’s main argument. She even told the jury: “They have got to make you believe that the blood was planted. It is the cornerstone of their defense. If you don’t buy the planting theory, he’s guilty.” And throughout the trial, she acknowledged her obvious awareness of this reality. For instance, on August 1, 1995, she told Judge Ito about the prosecution’s need to “disprove the conspiracy theory and refute the planting theme that the defense has carried throughout this case.” Yet in an opening argument and a rebuttal by her that consumed close to four hundred pages of transcript, Clark spent less than one page, less than one four-hundredth of her argument, responding to and trying to knock down the main argument of the defense. (Elsewhere in her argument, Clark did deal briefly [see later discussion] not with the conspiracy argument [a conspiracy requires two or more people, in this case many LAPD officers allegedly plotting to frame Simpson], but with whether Fuhrman, by himself, planted the lone item of the glove.)

Darden was even worse. Out of his approximately 170 pages of opening argument and rebuttal, he devoted one-sixth of one page, about one one-thousandth of his argument, to rebutting the main argument of the defense. I know this sounds impossible, but unfortunately it’s true. His only words on the subject in his opening argument were: “They want to tell you the police conspired against O. J. Simpson. Nicole says they had been out there eight times before and never did anything to him. I don’t know.” And in rebuttal, referring to the testimony of black police photographer Willie Ford (who Cochran, in his summation, told the jury was the only member of the LAPD who was not a part of the conspiracy to frame Simpson), Darden said: “You heard that brother testify. Did he look like a coconspirator to you?”

So neither Clark nor Darden, in their four collective final summations to the jury, even begin to come up with any kind of a response to the heart, the centerpiece, the core of the defense case.

What I’m saying is that unbelievably, for all intents and purposes, Clark and Darden conceded the conspiracy issue by default in their summations. Because of their extreme incompetence and abysmal lack of preparation, they virtually did not contest what had turned out to be the main issue at the trial. They treated the issue that was most responsible for the not-guilty verdict in this case as if it didn’t even exist. Yet to my knowledge, not one reporter or talking head covering this trial mentioned this perfectly obvious point. In fact, recall what one of the most prominent talking heads of all, the former prosecutor from back east, said about Clark and Darden: “I think they did a damn good job.”

None of this surprises me, however. Lincoln said, “You can fool all of the people some of the time, and some of the people all of the time, but you can’t fool all of the people all of the time.” But there should be an addendum to that: “You can fool most of the people most of the time.”

The essence of Clark’s few words to rebut the conspiracy frame-up argument was the difficulty of pulling it off. It would have been “impossible,” she said. That is an argument she should have worked on for hours and hours, and in which she should have explained and spelled out in detail and depth to the jury, for at least a half hour or so, what would have been involved in such an enormous endeavor, not merely state the one-word conclusion of how “impossible” it would be. And as I’ve indicated, the entire counterconspiracy argument should have taken at least an hour or two to deliver, consuming one hundred pages of transcript, at a minimum.

Among the seven, eight, or nine arguments Clark should have made in this area, in addition to telling the jury how difficult or impossible such a frame-up would be—which only suggests how tough it would be to pull it off, not how absolutely repugnant to the officers such an idea would be in the first place—don’t you at least also tell the jury how preposterous, on its face, the whole idea of a police frame-up is?

Don’t you tell the jury something like this?

“To believe a frame-up, in addition to the many people who would have had to be involved, you’d have to believe that the two teams of LAPD detectives in this case—Lange and Vannatter, Fuhrman and Phillips, who were from different divisions of the LAPD and didn’t work with or even know each other—arrive at the murder scene in the middle of the night and all four suddenly agree that whoever killed these two poor people, they didn’t care, they were going to let the true killer or killers go free. And instead they all decided—there were no dissents—to frame someone they believed to be innocent, O. J. Simpson. And in the process, not only jeopardize their careers, but also risk their very lives, since if you plant evidence and testify falsely in a capital case in California, as we have already pointed out to you folks, under some circumstances you can get the death penalty yourself. Take Detective Vannatter here. Twenty-six years on the force. Not one single citizen complaint was ever filed against him. Due to retire in just a few months with his wife, Rita, to a farm of theirs in Indiana. And he’s going to risk his good name, his pension, and possibly his life to frame O. J. Simpson? That’s what the defense in this case wants you folks to believe.

“And why were these officers willing to risk going to the gas chamber to frame Simpson? What was their motive? What was in it for them? Oh, I guess they were upset that Simpson was born black. Or maybe it was because he married a white woman. Anyone who would believe an incredible fable like that would believe someone who told him he had seen an alligator doing the polka. Is there anyone in this courtroom who doesn’t realize how absolutely and utterly and completely insane it is to suggest, as the defense in this case has, that all four of these detectives, or even one, would be willing to risk their lives, risk going to the gas chamber, to frame someone for murders they believe he didn’t commit? It’s so insane a thought I hate to even utter the words. I wouldn’t believe a story like that if you screamed it in my ears for one hundred years.

“Incidentally, it’s an enormous, ridiculous leap to suggest that just because Fuhrman is a racist, as we know so many people are, he’s going to go around framing innocent people of murder. That doesn’t follow at all. And even if we make the crazy assumption, for which there is not one speck of evidence to support it, that Fuhrman tried to frame Simpson because he was black, what’s the defense’s explanation for Lange, Vannatter, and Phillips doing so? The defense hasn’t even suggested they were racist. Why would they be willing to participate in an act that couldn’t possibly be more sick, perverse, and evil?

“How dare these defense attorneys accuse these officers of framing an innocent man for murder, the foulest, most reprehensible deed, short of murder itself, that one human being can do to another human being? I mean, where do they get the guts to make a charge like that? Where do you buy guts like that? I haven’t seen any on display in storefront windows here in L.A. Are they for sale back east?”

Cochran, in fact, did come up with a motive for the LAPD’s framing Simpson. And it was even more laughable than the ones I hypothesized about. And naturally, the prosecution let him get by with it. Either he or one of his many associates must have realized that maybe one, just one member of the jury might be bright enough to ask himself why all the police, with no dissents, would get together and decide to frame someone they believed to be an innocent man. So buried within the millions of words the defense had uttered in this case for almost a year, Cochran, after strongly suggesting in his opening statement, throughout the entire nine-and-a-half-month trial, and through his entire summation that the LAPD had framed someone it believed to be innocent, squeezed in just seventeen words (two lines) to cover himself. This is what he said in answer to his own question “Why would all these police officers set up O. J. Simpson?”: “They believed he was guilty. They wanted to win. They didn’t want to lose another big case.” Unbelievable. Johnnie had come up with a new twist. Everyone has heard of framing innocent people. My Random House Dictionary, for instance, defines the word “frame” as “incriminating an innocent person through the use of false evidence, information, etc.” But according to Cochran, the LAPD thought it was framing a guilty person.

Shouldn’t the prosecution have come back and told the jury, in rebuttal, that Cochran was speaking out of both sides of his mouth at the same time, being as twofaced as a tower clock? If we’re to believe the other 99.9 percent of the defense’s case, the LAPD must have believed it was framing an innocent man. How could they possibly have felt he was guilty if they thought it was necessary to plant his blood on the rear gate at Bundy and inside his Bronco and home, plant his and Nicole’s blood on socks in his bedroom, plant a bloody glove on the grounds of his estate, etc.? By definition, if the LAPD felt they had to plant all that evidence against him, they must have felt he was innocent. That’s just common sense. There would only be a need to start planting evidence against someone you believe is guilty if the existing evidence doesn’t already do the job for you. But here, it did. Yes, the LAPD did believe, did know, that Simpson was guilty, but that was because all of the evidence they already had, without exception, pointed to his guilt. What Cochran was trying to do, of course, was to have it both ways, and as I said, the prosecution let him get by with it. The entire thrust of the defense case was that the LAPD was framing someone they thought was innocent.

Shouldn’t the prosecution, in rebuttal to Cochran’s seventeen words which he slipped under the door, have argued:

“So the reason all these officers would risk going to San Quentin’s gas chamber was that they didn’t want to lose another big case? Has this man Johnnie Cochran no shame? After a whole year to think about it, is this the best he and the other members of Mr. Simpson’s million-dollar defense team can come up with as a motive for framing this defendant?

“And if he’s going to make such a wild and absurd allegation, don’t you think he should at least have the common decency to tell you folks what other big cases the LAPD has been losing recently? Is he talking about the Menendez case? The LAPD didn’t handle that case. That was a Beverly Hills Police Department case. It should be noted that every single juror in that case voted to convict the two defendant brothers of some degree of criminal homicide, from first-degree murder down to voluntary manslaughter, but because the jury couldn’t agree on the degree, it was a hung jury, and that case is going to be retried, so it’s still very much alive. The Damien Williams case? Let Mr. Cochran tell Damien Williams, who’s presently behind bars, that the LAPD lost that case. Williams was convicted of mayhem and is presently serving ten years in the state prison. The Rodney King case? You mean all the officers who framed Simpson in this case were
upset
that four other members of the LAPD—two of whom, as you folks know, were in fact eventually convicted—were found not guilty in Simi Valley? If they were upset, then they were pretty good people, right? Not the kind who are racist. Not the kind who would frame a black man, right? And if he’s going all the way back to the McMartin child molestation case in 1990, that wasn’t the LAPD either. That was the Manhattan Beach Police Department.

“I want to know. What other big cases was Mr. Cochran talking about? Even though this is my time for argument, I’m going to give Mr. Cochran the opportunity to stand up right now in front of you folks in this courtroom and identify, without a speech, what other big cases he was referring to that the LAPD lost within the past four or five years that caused all the LAPD officers in this case to risk going to the gas chamber for, just so the LAPD wouldn’t lose another big case. Mr. Cochran? I’ll give you the amount of time it takes you to name these other cases.”

Since there were no other cases, Cochran would have looked almost pathetically foolish in being unable to name one case. His silence would have been so deafening that courtroom spectators would have been begging for earmuffs. Instead, Cochran got by with his ridiculous and profoundly flawed argument. (For instance, juror Lionel Cryer bought Cochran’s argument 100 percent. Right after the verdict, he told reporters that he believed that because “the LAPD had such a bad track record with their high-profile cases in the past, they pounced on this case to try to not blow it at all costs. ‘No matter what, we’re going to make this case.’”)

And don’t you at least, in your one-or two-hour argument on this issue of a police conspiracy and frame-up, go on and make this follow-up argument to the jury?

“Even if the police were to frame a black man, Simpson would have been one of the last black men on the face of this earth they would have framed. Here’s someone who had always been a friend of the LAPD, someone they had always liked, even pampered.”

I’d then remind the jury of the many examples of this, e.g., Nicole’s anguished cry to the officers when they responded to her 911 call in 1989: “You come out, and you talk to him, but you never do anything to him” the fact that many officers from the West Los Angeles Division of the LAPD attended parties at Simpson’s home, and several used his pool and tennis court; his usually attending their Christmas parties and autographing footballs for them; etc. Isn’t this an obvious argument you make? But the prosecutors never made any such argument.

To fortify this argument, as well as weaken the bond of identification the blacks on the jury may have had with Simpson because of his color, I’d also point out to the jury that the police, if they were of the mind to frame a black, would likely not even look upon Simpson as a black man:

“Stop to think about it, ladies and gentlemen. Here’s someone who is a multimillionaire, lives in a very fashionable, virtually all-white neighborhood, divorced his black wife and married a white woman, Nicole, and moved and socialized exclusively in the white corporate and establishment worlds, with powerful connections. Why would they want to mess with someone like this? You jurors, particularly those of you who are black, know better than I do that this defendant is no typical black man. I mean, he’d need a road map to get back to the hood.”

Now let’s take Mark Fuhrman himself, the defense’s devil incarnate, who was the primary member of the alleged police conspiracy. Fuhrman went out to Rockingham in 1985 (there was uncontroverted testimony by Fuhrman on this at the trial—the defense never tried to challenge it), pursuant to a call from Nicole, and saw Nicole crying and sitting on the hood of her Mercedes-Benz, with Simpson standing nearby. Simpson, Nicole told Fuhrman, had in a rage smashed the window of her car with a baseball bat. So here we have a situation where Fuhrman (according to the defense such an extreme racist that he framed Simpson for the murders) has knowledge that Simpson had committed a crime, and to exacerbate the situation, this black man, Simpson, was with a white woman. Yet because Simpson was the celebrity he was, Fuhrman does nothing at all. In fact, he doesn’t even fill out a police report. Nothing. So we have proof that even Fuhrman pampered Simpson, gave him special treatment. Don’t you argue this to the jury if you’re the prosecutor?

Along the same line, don’t you argue to the jury that if Simpson was, in fact, framed, and was innocent, how did the LAPD conspirators get Simpson, who was innocent, to act like the guiltiest person imaginable? Did they come up to Simpson and say, “O.J., we’re going to frame you, but we could use your help, ol’ buddy. We need you to act guilty,” and Simpson replied, “No sweat. Tell me what you guys need”? The prosecutors should have pointed out to the jury that if Simpson was innocent, how did they get him to tell the monumental lie to the limo driver about having overslept and just gotten out of the shower, when the limo driver had just seen him enter his home thirty seconds earlier? To insist, when he and Kato Kaelin were putting his bags into the limo for the trip to the airport, that Kato not pick up, out of the five traveling bags, the one bag, the small dark one, that has never been seen again? To perspire profusely in the limo on the way to the airport on the night of the murders even though it was a cool night and the air-conditioning was on? To stay up virtually all night staring out the window on the flight he took that departed for Chicago at 11:45 p.m., even though he had been up since 6:00 that morning? To not ask the L.A. detective who called him in Chicago to inform him that Nicole was dead how, when and where it happened, etc.? How did they get him to write a suicide note, to get a gun, his passport, and a cheap disguise, and to flee instead of turning himself in? If there is a police conspiracy to frame Simpson, how did they get Simpson to be such an extremely cooperative frame? Did Simpson, by any chance, decide to join the conspiracy against himself?

Don’t you tell the jury:

“We have the incredibly ridiculous situation here where Mr. Simpson’s defense attorneys are claiming to you folks that he was framed by the LAPD for these murders, but not even their own client, Mr. Simpson, agrees with them. If you know you’re completely innocent of a crime, yet there’s a ton of evidence pointing to your guilt, you immediately know, of course, that you’ve been framed. Yet although Mr. Simpson’s defense attorneys have tried to convince you for over nine months that he was framed by the LAPD, Mr. Simpson himself has never told anyone or even vaguely suggested such a thing to anyone.

“If he knew or suspected he had been framed, wouldn’t he have said so in the thirty-two-minute interview he gave the police the day after the murders? Wouldn’t he have said so in the farewell letter he wrote five days later before he fled in his friend Al Cowlings’ Bronco? And during the slow-speed chase, when he was talking on his cellular phone to the police and his friends and family, he said nothing about being framed by the LAPD or anyone else. In fact, at the end of that chase, when the LAPD detectives took him into custody, he told the arresting officers, ‘I’m sorry, you guys. I’m sorry.’ He kept telling them he was sorry for having led them on the chase. Is that what you say to people you believe are framing you for murder? That you’re sorry for putting them out?

“I mean, when you’re being framed for murders you didn’t commit, don’t you shout out you’re being framed from the highest rooftops? Yet in all these times I’ve told you folks about when he had all the opportunity in the world to say he was framed, not one word, not one single word came from this man over here [pointing to Simpson] that he was framed. Mr. Simpson’s lawyers want you to believe something, then, that he doesn’t believe himself. There oughta be a law against things like this.

“Quite apart from all the scientific, DNA evidence in this case that conclusively proves this man’s guilt beyond all doubt, other than his getting up in court right now and confessing to you folks, he has already told you, by all his words and all his conduct, that he’s guilty. Guilty of these two murders.”

 
 

Christopher Darden’s opening argument (remember, we are talking about a part of the final summation) to the jury was an attempt to establish the motive for the murders. The essence of his argument, as in his opening statement many months earlier, was that Simpson was obsessed with controlling Nicole and when he lost control, he felt he had no choice but to kill her.

A few preliminary observations should be made. One is to distinguish motive from intent, two terms which are sometimes used interchangeably in the criminal law. Motive is the emotional urge which induces a person to say or do something. It is different from intent, for a person may intend to steal property or kill someone, and will be guilty of the theft or homicide irrespective of what his motive was (e.g., need, avarice, revenge, jealousy, etc.). While intent is an element of every serious crime, motive is never an element of the corpus delicti of any crime. Therefore, the prosecution never has to prove motive. The former Los Angeles DA referred to earlier who was a commentator for one of the networks during the Simpson trial, and who has never prosecuted a felony case, proclaimed in print and on TV that “a jury will almost never convict unless they think they understand why somebody did it.” This isn’t so at all. I’ve put people on death row without knowing for sure what their motive was—that is, why they did it. All I knew for sure was that they had put someone in his or her grave and had no right to do it. And if I, the prosecutor, didn’t know for sure what their motive was, how in the world could the jury have?

However, even though the prosecution doesn’t have any legal burden to prove motive, it is always better if it can, because just as the presence of motive to commit a crime is circumstantial evidence of guilt, the absence of motive is perhaps even stronger circumstantial evidence of innocence. Motive takes on far more importance in cases where the defendant did not physically commit the crime, because if he didn’t commit it, number one, and number two, never had any ostensible motive or reason to have someone else commit it for him, it’s obviously difficult to secure a conviction under these circumstances. I was faced with this problem in the Manson case, because Manson was not present when the murders took place. And although there were supplementary motives for the Tate-LaBianca murders, the overriding motive Manson used to work his killers up into such an emotional lather that they were willing to commit murder was exceedingly bizarre—so bizarre, in fact, I knew that if the jurors heard the many components of it from the lips of just one or even two witnesses, they might think there was something wrong with me to even offer such a motive for their consideration.

Briefly, Manson convinced his followers that the best way to bring about a new and better social order was to start a race war between blacks and whites, a war he called Helter Skelter. And he said the way to do this was to frame the black man for the murders. This would cause the white community to turn against the black community in an apocalyptic war to end all wars. At the murder scene, the killers printed words from Beatles songs in blood—code words like “rise,” “pigs,” and “Helter Skelter.” Manson preached to his disciples that the Beatles used these words to convey subliminally their own desire for Armageddon. During Helter Skelter, Manson told his followers, he would take them to the bottomless pit in the desert, a place he derived from Revelation 9, a chapter in the last book of the New Testament from which Manson told his followers he found complete support for his philosophies on life. (Manson equated Revelation 9 in the Bible with the Beatles song “Revolution 9.”) The bottomless pit, he said, was a land of milk and honey, twelve types of fruit on every tree, and his family (his followers) was going to grow to a size of 144,000 people, which refers to the twelve tribes of Israel mentioned in Revelation 7.

Manson believed that the black man was going to win this war because they had been stepped on for centuries by the white man and it was their karma, their turn to take over. But Manson was a racist, and he believed blacks were subhuman and less evolved than the white man, so he told his followers that even though the blacks would win this war, they’d never know how to handle the reins of power, because “blackie only knows what whitie has told him to do.” So the black man would have to turn over the reins of power to those white people who had survived Helter Skelter, i.e., Charles Manson and his family. Then, he said, “we’ll pat blackie on his kinky hair, send him on his way to picking cotton,” and take over the leadership of the world.

Again, since Manson didn’t participate in the murders, it was critical to prove that Manson had the motive to commit them, and that that motive was Helter Skelter. Through various witnesses testifying to different aspects of it (virtually all of whom were afraid to testify, fearing retribution from Manson), I put the whole picture of Helter Skelter before the jury, proving that Helter Skelter was Manson’s philosophy, that it was he who introduced it into his family and spoke of it all the time. And when the words “Helter Skelter” (the title of a Beatles song) were found printed in blood at the murder scene, I argued to the jury that this was tantamount to Manson’s fingerprints being found at the scene.

But in the Simpson case, although Simpson’s motive for the murders was important (and, as I’ve indicated, the prosecution should have presented more evidence of it than it did, such as the stalking, which showed obsession), it wasn’t nearly as critical as it was in the Manson case, because Simpson was the one who committed the murders. Since his blood was found at the murder scene and the victims’ blood inside his car and home, it didn’t make any difference why he committed these murders. Even if the murders arose out of an argument over basketball tickets, so what?

Darden’s argument to the jury on the known facts of physical and psychological abuse by Simpson against Nicole throughout their marriage as it related to motive was effective. But when he started to argue, as fact, exactly what was on Simpson’s mind during the days leading up to the murders, as well as on the day of the murders, including precisely why Simpson murdered Nicole, he was doing nothing but hurting the prosecution’s case with his speculation. For example, when Simpson and his girlfriend, Paula Barbieri, had an interior decorator over at Simpson’s house on June 6, 1994, six days before the murders, Darden told the jury in no uncertain terms: “The fuse is burning and it is getting short, okay? He is trying to erase her [Nicole’s] presence from his home, okay? He has hired an interior decorator to redecorate the bedroom and bathroom. He is going to erase her presence from the house, or at least he is going to try.” But isn’t one among several other possibilities that it was all Barbieri’s idea to redecorate?

Like his co-prosecutor Brian Kelberg with Dr. Lak, Darden was setting up a burden for himself that he not only didn’t have under the law, but had no way of meeting. As he was telling the jury everything that was going on in Simpson’s mind, I was thinking to myself, “How in the heck does he know for a fact what was going on in Simpson’s mind?” And if I, as pro-prosecution as anyone could be, was having these thoughts, one has to wonder what the jurors were thinking. So here, in a criminal case where the prosecution has the burden of proving guilt beyond a reasonable doubt, the prosecution was devoting a large part of its summation to the jury talking about things that could only be speculation on its part. But speculation and proof beyond a reasonable doubt are as incompatible with each other in a criminal case as a mouse and a hungry cat.

Everything Darden said would have been much more effective if he had gone about it differently. After prefacing his argument on motive by reading to the jury (as he did) the instruction that motive does not have to be proved by the prosecution, he could have then told the jury, “Based on the evidence, what probably happened, although we cannot be sure, and I want to remind you once again that we have absolutely no burden at all to prove this…” and then proceeded to say essentially what he said, but in a much more condensed form, which would have conveyed to the jury that proving what was on Simpson’s mind wasn’t so critical an issue in the case. Speculation isn’t as bad if you call it speculation. Darden did not do that. He claimed to know for sure what Simpson was thinking.

Both prosecutors, particularly Darden, handled the Fuhrman issue, the most explosive single issue at the trial, very poorly. Clark did argue that Fuhrman could not have planted the glove because “all the other officers who were there before him saw only one glove,” but to dismiss this highly critical fact with just these few words is exceptionally weak and flabby advocacy. Such a brief reference could easily have gone over the heads of, or been missed by, the jury. Clark should have spoon-fed the jury with the necessary follow-up reality: “…and therefore, there was no second glove at the Bundy murder scene for detective Fuhrman to have picked up and deposited at the defendant’s Rockingham estate.” Because of its importance, this fact should have been repeated, and even referred to once again in Clark’s later, final address to the jury. But it was not.

Also, Clark grossly misstated the evidence when she told the jury that “all the other officers who were there [the Bundy crime scene] before Fuhrman saw only one glove.” Although the LAPD has said that fourteen uniformed officers arrived at the Bundy murder scene before Fuhrman and all saw only one glove there, the prosecution, at the trial, very unwisely only called two of the fourteen (Officer Robert Riske and Sergeant David Rossi) who arrived before Fuhrman to testify to this fact. Since these two officers testified they only saw one glove there, Clark should have gone on to make the obvious and critical observation to the jury that for the jury to buy the defense allegation that Fuhrman planted the glove at Rockingham, and hence committed perjury in denying it, they would necessarily have to conclude that these two officers who testified they only saw one glove were also committing perjury. Because if they were telling the truth, then Fuhrman also had to have been telling the truth when he said he never picked up a second glove at Bundy and planted it at Rockingham.

Actually, Clark should definitely have had many more of the fourteen uniformed officers testify to seeing only one glove at Bundy, because the more who testified, the less likely all of them were lying. When you have fourteen witnesses to prove a critical point in your case, why only call two? On direct examination of them during the trial, Clark could have elicited information from them—assuming it was the truth—that some of them never even knew Fuhrman, or hardly knew him at all, thus decreasing the likelihood even more that they had committed perjury for him. She could have argued to the jury:

“What did Fuhrman do? Come up to these officers individually or in a group and say, ‘Listen, I don’t know you guys too well. You’re uniform and I’ve been working detective for quite a few years. But here’s the skinny. I’ve got this thing about blacks, particularly when they’re sleeping with white women, as Simpson was. And, you know, I’d like to see this SOB go down, so I need you guys to back me up on the witness stand and say there was only one glove at the Bundy murder scene. Okay? I’ll owe you one.’ Wouldn’t something like this have had to happen, ladies and gentlemen of the jury, in order for there to have actually been two gloves at the murder scene and for Fuhrman to have seized one and planted it at Rockingham? Are we really to believe not only that Fuhrman lied on the witness stand, but that several other officers, with nothing to gain, also agreed to jeopardize their careers and risk their lives to help him out?”

Yet this point was never made by the prosecutors.

In negating the argument that Fuhrman planted the glove, Clark pointed out to the jury that he wouldn’t have done it because “he didn’t know if the defendant had an airtight alibi and maybe left on the 9:00 flight to Chicago,” and said Fuhrman, if he lied, would be committing a felony which could have gotten him “in big trouble.” But since this was such a key issue at the trial, she should have dwelled much longer than she did on this issue and made these additional arguments: Fuhrman, as previously indicated, would not just be doing something that could get him in trouble, he was doing something that could have resulted in his own execution. Also, how could Fuhrman possibly have had any confidence that the glove he allegedly planted to frame Simpson would even fit Simpson’s hand? And the glove Fuhrman testified he found at Rockingham had blood on it. How could Fuhrman possibly know that the blood was going to turn out to be Simpson’s (as well as Ron’s and Nicole’s), as opposed to that of some other party? She could have concluded by pointing out that not only was there no affirmative evidence of any kind that Fuhrman planted the glove, but the evidence, in fact, clearly refuted the defense’s theory.

Clark at least made an effort, as weak as it was. We know it was weak and unconvincing because several jurors, posttrial, said they believed Fuhrman planted the glove. If Clark was weak on Fuhrman, Darden was ten times worse. His argument on Fuhrman bordered on the unbelievable. Not once in his very brief reference to Fuhrman did he assert or even vaguely imply that Fuhrman was telling the truth about finding the glove or about anything else he testified to. In fact, he almost seemed to suggest the opposite when he told the jury: “I am asking you to put it [Fuhrman’s lying about the use of the word “nigger”] in the proper perspective. You decide what it means. If it helps you in assessing his credibility—and it should, or his lack of credibility, I don’t know—then you use it.”

With these words, isn’t Darden just about saying, by implication, that he agrees that because Fuhrman lied about not using the racial slur, maybe he lied about finding the glove? I mean, when Darden said, “If [Fuhrman’s lie about using the racial slur] helps you in assessing his credibility—and it should,” what does that mean? Particularly when Darden didn’t then go on and defend Fuhrman’s credibility on the issue of whether he was telling the truth or lying about finding the glove. He simply abruptly left the subject completely and went on to another part of his summation.

Nowhere did Clark or Darden make the argument which I made earlier that just because someone is a racist, as so many people are, doesn’t mean they are likely to go around framing innocent people of murder. What they did with Fuhrman after they learned he had lied was in effect to drop him like a hot potato. But since they knew he was telling the truth about what counted, finding the glove, why would they do that? Their reaction to the fact Fuhrman had lied was like that of callow, wet-behind-the-ears prosecutors trying their first case. Surely they must have known that lying is not only common in criminal as well as civil trials, it’s routine and expected. The late Francis L. Wellman, a distinguished member of the New York bar, once observed: “Scarcely a trial is conducted in which perjury does not appear in a more or less flagrant form.” Perjury is so common that instead of being surprised by it, seasoned prosecutors expect it.

Essentially, there are two basic types of perjury at a criminal trial, the first being when the defendant who has committed a crime denies guilt under oath. This form of self-defense is obviously anticipated and almost invariably overlooked by prosecutors. We expect it. If the defendant was not going to deny having committed the crime, he normally would have pled guilty and there would not have been any trial. In every case where a defendant has denied guilt from the witness stand and is subsequently convicted, the finding of guilt by the jury, by definition, is a concomitant finding that the jury believes the defendant committed perjury when he denied guilt under oath. Yet for the hundreds of thousands of defendants convicted every year throughout the land for various crimes, it is almost unheard of for there to follow, after their conviction, a prosecution against them for perjury. (This holds true even for members of their family who may have lied under oath on their behalf.)

The second type of perjury at a criminal trial is the kind that is not self-protective in nature, one example of which would be a witness knowingly and falsely accusing an innocent party of a crime. This kind of perjury, if it can be proved, usually does result in a criminal prosecution.

Fuhrman’s lie, on a private matter that had no relevance to the facts of this case, is a third category that hardly even merits attention.

The prosecutors should have met the issue of Fuhrman’s lie head on in their summation, explaining that it was not relevant to any issue in the case, and that although Fuhrman should have told the truth, he simply was too embarrassed to do so before the jury and a national television audience. Yet Fuhrman’s lie, a third category of lying under oath which is so common and legally irrelevant it doesn’t even rise to the dignity of being a separate important category of perjury, was treated as an extremely serious matter not only by the defense, the media, and millions of people, but by the prosecutors themselves, who uttered not one syllable in defense or explanation of it.

Let’s briefly look at the way I handled not just a third-rate lie such as Fuhrman told but a blatant, serious perjury by my client in a desert island murder case (tried in 1986 in San Francisco on a change of venue from Honolulu) that was the subject of my 1991 book And the Sea Will Tell. It was a lie she told in an earlier theft trial that was directly related to an important issue in the murder case. The following is an excerpt from the book quoting a part of my argument to the jury on my client’s perjury:



“With respect to Jennifer’s lying under oath at her theft trial about the Iola’s going aground while being towed out of the channel, and being left behind, Mr. Enoki [the prosecutor] argued that this shows Jennifer cannot be trusted to tell the truth now. In other words, once a liar, always a liar. The only problem with that type of reasoning is that I don’t believe any human being always tells the truth. I’ll wager every penny I have on that proposition. No human being always tells the truth,” I repeated very loudly in the packed but quiet courtroom. My intonation made it very clear that I was referring to every single person in the courtroom, including judge and jury, and I was openly challenging the jury to take conscious recognition, for Jennifer’s benefit, of this incontrovertible fact. “They may say they always tell the truth, but they don’t. And if we were to accept the notion that once a liar, always a liar, then we could never believe anyone.

“But I guess the position of the prosecution is that since Jennifer lied once under oath, before another jury, she should never be believed again on that witness stand, as long as she lives. Charge her with the assassination of President John F. Kennedy,” I roared. “If she denies it, don’t believe her. Of course she did it. She and Oswald were just like this,” I said, thrusting my crossed fingers into the air.

In reminding the jury that Jennifer had lied about the Iola’s going aground because one of her lawyers had advised her that if she contradicted the statement she had already given the FBI, the theft trial would go badly for her, I noted: “You know, the prosecution didn’t call, on rebuttal, this former lawyer to deny this. In any event, when a human being is faced with the dilemma of being innocent of the crime they are charged with committing, but if they tell the truth as to a particular matter, chances are they will be wrongfully convicted, so they lie, is that the type of situation where they should never, ever be believed again under oath? Obviously not, ladies and gentleman.”


 


The prosecution treated Fuhrman like a leper after the tapes surfaced primarily because of the racism revealed there, but almost as much because Fuhrman had been caught in a clear lie about the racism. The prosecutors’ reaction was one of horror and contempt. Not only had they forgotten their own experience in criminal trials, but they were bowing to another deeply entrenched myth in our society, which is that one should never lie. The myth is so powerful, and the word “lie” is so ridiculously stigmatized in our society, that being aware of this enabled me to utilize it to my advantage in the Manson case.

During the guilt trial, Manson and his three female co-defendants professed their innocence. But after they had already been convicted of first-degree murder and we were in the penalty phase of the trial, where the jury had to decide on a sentence of life imprisonment or the death penalty for the four defendants, the three female defendants and several other members of Manson’s family made an effort to exonerate Manson and save his life. The three female defendants now confessed to the murders from the witness stand to give themselves credibility for their main contention that Manson was not involved in the murders, the idea for the murders being hatched by the girls themselves and Charles “Tex” Watson, the main killer whom I prosecuted in a separate trial. The myth about how terrible it is to lie under any circumstance led to this absurd testimony during my cross-examination of a Manson family member who was seeking to save Manson’s life:



Question by Mr. Bugliosi: Would you give up your life for Charles Manson if he asked you to?
 

Answer: Many times he has given you his life.
 

Q. Just answer the question, Brenda.
 

A. Yes, I would.
 

Q. Would you lie on the stand for Charles Manson?
 

A. No, I would tell the truth on the stand.
 

Q. So you would die for him but not lie for him?
 

A. That’s right.
 


 


The reality, of course, is that we all lie from time to time. I’m always amused by people who say they never lie, and in the very next breath, without being aware they are acknowledging a lie on their part, relate how they made a few extra dollars from an insurance company, or Uncle Sam, by putting in for something they are not entitled to, or not declaring something they should have. The irony is that those who say they never lie usually (not always) lie more than those who are at least truthful enough to admit they lie. And they lie in the very worst way possible, to further their own interests at the expense of others. One is reminded of Ralph Waldo Emerson’s remark that “the louder he talked of his honor, the faster we counted our spoons.”

There are several reasons why virtually all human beings lie, one of the most important of which is that we all do things at one time or another that we are not proud of. And if we are immoral enough to do that which we are not proud of, surely we are capable of the lesser immorality of denying that we did it. (For example, “Yes, it’s true, I did steal that coat, but if they ever ask me about it, I’d never ever lie and deny it” is an obvious absurdity.) So for someone to make the assertion that he never lies is almost the equivalent of saying he never does anything wrong.

And yet even a supposedly profound intellectual like the famous German philosopher Immanuel Kant insisted that all lies were immoral and never permissible, even in situations of imminent peril. Lying is absolutely essential in a civilized society (if we all said to people’s faces what we say behind their backs, society would be impossible), and absolutely necessary in many circumstances. During wartime, Churchill said, “the truth has to be protected by a battalion of lies.” Lying is also sometimes the only moral thing to do. Imagine German SS agents knocking on the door of a residence in Berlin in the late 1930s and inquiring of a young Jew as to the whereabouts of his parents, who are in hiding. Kant would apparently insist that the lad tell the SS the truth. And why would any decent human being, upon being asked by a particularly unattractive girl or boy how he or she looks in a new outfit, not say “Good,” or “Fine,” even if the young person looked awful?

Lying is so common that virtually every runner in a football game and catcher in a baseball game thinks nothing of lying, almost every single time, in front of thousands and, if the game is televised, millions of people. Show me a high school, college, or professional runner who, when tackled, doesn’t try to place the ball a tad farther down the field than it should be. The referee has to move the ball back a couple of inches to the proper place all the time. Show me a catcher in a baseball game who doesn’t automatically pull a ball that just missed the plate back into the strike zone for the benefit of the umpire. Would anyone be silly enough to suggest that if you deceive by your conduct it is okay, but never by your words? That is, it’s okay for the catcher to try to deceive the umpire by moving the gloved ball closer to the plate, but if he were to take it a step further, turn around and tell the umpire the ball was a strike, it would be understandable for the umpire to bark at him: “You lowlife liar, you’re outta this ballgame”? That would be elevating words over conduct in importance, something at odds with what our society has always believed. One of my favorite expressions is, “Your conduct speaks so loudly I can’t hear a word you are saying.” All deception in life, whether in words or conduct, is a lie.

So although not lying, as a basic proposition, is something to aspire to, we all lie, from presidents and cardinals on down. When President Carter, certainly one of the most principled and moral men ever to occupy the Oval Office, told the American people at the start of his presidency, “I will never lie to you,” I said to myself, “Carter just told his first lie.”

Lying, then, is a common, everyday part of life. “Mom, tell him I’m not home.” Yet the myth that a lie is an intrinsically immoral thing persists unchallenged, and because of it, and because the prosecution in the Simpson case took such a naive and sophomoric approach with respect to Fuhrman’s lie, that lie, inherently insignificant, became a major liability to the prosecution’s case, assuming enormous importance.

In every case, but particularly one like the Simpson case, where guilt is so obvious, and the defense’s only defense is smoke, mirrors, and hubris, prosecutors should use their opening argument to paint the defense attorney into so many corners that he is afraid, or at least embarrassed, to stand up. (And in final argument, the words and argument should be so piercing and powerful they should cause defense counsel to slink beneath their table.) I routinely did this in my cases. Why should this case have been any different when there were so many opportunities for the prosecution?

Let me give you one or two examples. The defense in the Simpson case never once flat-out accused the LAPD of “framing” Simpson. As we have seen, it was the core of the defense’s entire case, and the defense attorneys certainly very strongly suggested and implied it with virtually every question they asked and every argument they made. The reason they never explicitly said so, of course, was they knew the mere uttering of the words would make them look ridiculous. Somehow, though it is the same thing, saying the police “planted” this or that does not make one sound as absurd as saying the police “framed” Simpson. Can you imagine how the defense would have sounded if they had said: “The evidence shows, and we believe, that Vannatter, Lange, Phillips, and Fuhrman got together and framed Mr. Simpson for these murders”? They would have sounded absurd.

But the defense didn’t have to “sound” absurd. It achieved the very same objective simply by making the accusation by innuendo. What the defense did in this case was not quite the same but nonetheless reminded me somewhat of what defense attorney Gerry Spence did when he defended Lee Harvey Oswald in the twenty-one-hour television docu-trial in London in 1986. (Time magazine opined that the trial was “as close to a real trial as the accused killer of John F. Kennedy will probably ever get.”) In his cross-examination of my witnesses and in his summation, he strongly implied to the jury, without expressly charging, that either the CIA, the FBI, or some other group was behind the assassination of President Kennedy, and had framed his client—“Lee,” as Spence called him. And ever since the assassination and frame-up in 1963, he claimed, there had been a massive cover-up. This is a brief excerpt from my summation in London on this point:

“Why doesn’t Mr. Spence come right out and say it? Why doesn’t he accuse the CIA or FBI of murdering the president and framing his client for these murders? One thing you can say about Mr. Spence, he’s not a shy man. If he thinks something, he comes right out and says it. I’ll tell you folks why he didn’t say it. Because if he said the CIA murdered the president, or the FBI murdered the president, it would sound downright silly,” I thundered. “You’d laugh at him. Maybe to yourself, but he knows you’d laugh at him. So he doesn’t utter those words. He tries to get the same benefit by implying these things.”

Walking over to Spence’s counsel table, I said: “He implied to you that there was some nebulous, mysterious, powerful group that murdered the president and framed Lee Harvey Oswald, but he never put this hat here [Spence’s Stetson] on anyone’s head. He kept his hat on this table.

“If, perchance, Mr. Spence isn’t suggesting that the CIA, FBI, Secret Service, or KGB did it, then who is he suggesting did do it? Who is he suggesting that the CIA and FBI have been covering up for? The Department of Agriculture? What is Mr. Spence saying? I really don’t know.

“When you stop to analyze it, what Mr. Spence is really saying in his down-home, front-porch way is that ‘I don’t know this, and I don’t know that, but one thing I do know. I know I need help in this case. And I also know that only you people can help me out, you folks. Why should you help me? Well, you know, I’d really appreciate it.’ Isn’t that really the substance of what he said on the issue of conspiracy when he got up in front of you?”

The Simpson prosecutors, in their opening argument, should have said words to this effect to the jury:

“The defense in this case has never flat-out accused Fuhrman and the three other detectives in this case of framing Simpson, because they know if they did, they’d sound ridiculous. Although they’ve strongly suggested that evidence was planted and tampered with, not once have they used the word ‘frame.’ They’ve never explicitly told you folks these detectives framed Simpson for these murders. But that’s precisely, of course, what they want you to believe. And if I’m wrong, if that’s not what they want you to believe, then I want Mr. Cochran, when he stands up here to address you after me, to tell you this. In other words, we’re going to flush this man out. If he doesn’t want you to believe this, this means Mr. Simpson is guilty, because with his blood at the murder scene along with an atticful of other evidence, the only way he can be innocent is if he was framed. And if Mr. Cochran, when we flush him out, says he doesn’t want you to actually believe this, then let’s end the trial right now with a guilty verdict. If Mr. Cochran gets up and refuses to be flushed out, saying things like ‘maybe this’ or ‘maybe that’ happened, I say maybe, maybe. If I had wings, maybe I could fly.

“On the other hand, if he does want you folks to believe there was a frame-up here, and he’s not going to waffle, then I want Mr. Cochran, who’s been accusing, by strong innuendo, the four detectives in this case and several other employees of the LAPD, like the criminalists, of framing his client for murder, I want him to step forward like a man, come out of the shadows, stop playing word games, and directly and explicitly and unequivocally say what he and his colleagues have only been implying to you for nine months. Detectives Lange and Vannatter are here right now in this courtroom. And I want Mr. Cochran to say, right in front of them, that he believes they and their colleagues framed Mr. Simpson for these murders. I’m going to be waiting to see what Mr. Cochran does when he addresses you, and I’m sure you folks and everyone else in this courtroom will be, too. And of course, when I talk to you again after Mr. Cochran addresses you, I’ll comment, in no uncertain terms, on what Mr. Cochran has said.”

If Cochran felt he had no choice but to flat-out accuse the LAPD of framing his client, I believe he’d necessarily look and sound foolish. In addition, I’d ask, in my rebuttal, that if he truly felt there was a frame-up, why had it taken him over nine months to finally say it, and then only after I forced him to? Of course, if he did not make the flat-out accusation, the damage to the defense’s case would be severe.

The prosecutors, in their opening argument, should have also given Cochran a list of questions, prepared for the jury on exhibits they could refer to, that he could not answer.

“For instance, Mr. Cochran, these folks on the jury and I want you to reconcile three contradictory statements. In your opening statement, you told the jury that Mr. Simpson was practicing his golf at the time of the murders. But Mr. Simpson told the limo driver he was sleeping, and in his statement to the police, which we have all heard in this courtroom, when they asked him everything he had done that evening, all he said was that he was very busy packing and getting ready for his trip to Chicago. He said nothing about playing golf or sleeping. Again, we want you to reconcile these three contradictory statements, and we want you to do so confining yourself to the evidence that came from that witness stand at this trial. When I later address the jury, I’ll of course respond to what you have to say, or comment on the fact that you refused to answer the question.”

Finally, in their opening arguments, since they had almost a whole year to learn (from Cochran’s opening statement, from the defense’s cross-examination of the prosecution’s witnesses, and from the witnesses they, the defense, called) what Cochran’s and Scheck’s arguments had to be, Clark and Darden should have told the jury, in summary form, of course, what the defense was going to argue. (They did very, very little of this.) When you do this it lessens the psychological impact of the defense arguments. To use a trite expression, it takes the wind out of their sails. Defense counsel sound almost silly saying exactly what you said they were going to say.

Incidentally, near the end of my opening argument, I might have left a Bible and a copy of the U.S. Constitution on the lectern, telling the jury: “Mr. Cochran talks about the Bible and the Constitution in all of his cases, and if he decides to do so in this case as well, I just want to help my colleague out.” If, when Cochran got up, he started quoting from the Bible and Constitution, he’d look a little foolish, and if he didn’t, he’d have to do without a lot of the emotional underpinnings of his argument.

 
 

I’ve already indicated how Simpson’s statement to the police about bleeding on the night of the murders was, alone, enough to convict him. The prosecutors, not introducing that statement, focused mainly in summation on Dr. Baden’s testimony concerning Simpson’s cutting himself on the night of the murders, and because of it, they were terribly restricted. On tape, Simpson said he had no idea how he cut himself. Because this is highly improbable, it shows a consciousness of guilt on his part. Simpson told Baden, on the other hand, that he received a small cut when he went out to his Bronco, according to Baden’s testimony, “to retrieve his phone or some material from the Bronco…He had gone to the Bronco to get something and may have somehow cut himself while getting stuff, stuff from the Bronco to bring with him to Chicago.” Note that what Simpson told Baden does not indicate a consciousness of guilt.

The second big weakness of the prosecution’s relying on Baden’s testimony for Simpson’s cut is that Simpson only told Baden he cut himself and he saw “some blood” on his finger, not that he was dripping blood anywhere, whereas in the statement he gave the police, he admits to dripping blood in his car, home, and on the driveway. Without Simpson’s admission on the tape-recorded statement, the prosecution could only argue to the jury that the police said they saw Simpson’s blood in his car and home and on the driveway before he returned from Chicago. So the jury had the LAPD’s word for this, not Simpson’s.

Marcia Clark, then, because of the prosecution’s self-inflicted wound, was substantially handicapped in arguing the single most incriminating piece of evidence against Simpson in the entire case. (Normally, the statement would have been the second most important piece of evidence, behind the DNA evidence putting Simpson’s blood at the murder scene, which is absolutely conclusive evidence of guilt. But since we know the jury bought into the frame-up theory and the contamination-of-blood theory, Simpson’s own very incriminating words to the police would have stood head and shoulders above all the other evidence of guilt.)

Being handicapped was bad enough, even if Clark had made the most out of what she had. But she proceeded to make the most garbled, God-awful argument imaginable concerning Simpson’s cut on the night of the murders. Talking about the fact that Simpson had blood on the outside door handle of the Bronco, she told the jury that Simpson had told Baden he cut himself while going out to the Bronco to get his cellular phone. She then proceeded to tell the jury in garbled language: “Now, although we don’t know for a fact that he certainly did not receive that cut on some razor-sharp cell phone, it certainly does not make sense that when he went out to get the phone [Clark is actually embracing what Simpson told Baden as true] he opened the door to the Bronco and his knuckle grazed the wall of the door handle reopening the cut [he had received during the murder].” If you are a little confused about what Clark was saying, you can imagine the jurors’ confusion.

When she got to the key inference to be made about the cut and bleeding, again, she was so inarticulate she actually took a coincidence of astronomical odds down to something that sounded almost plausible. Listen to this: “So now we have the defendant getting his hand cut on the night of his wife’s stabbing, cut on his left hand, which just happens to be the hand that the murderer cut that same night. That’s an alarming coincidence.” From the literal context of what she said, Clark seemed to be arguing to the jury that the coincidence was not that Simpson innocently cut himself around the time of the murders, but that he cut himself on “his left hand, which just happens to be the hand that the murderer cut that same night.” Remarkably, she succeeded in reducing a coincidence in the millions down to one out of two hands.

On a roll, she became even more off-base in her argument. Referring to Dr. Huizenga, the defense doctor who examined Simpson two days after the murders and saw four cuts and seven abrasions on Simpson’s left hand, but didn’t ask him how or even when he got the cuts, Clark made this incredible statement to the jury: “You know, I can see getting one cut, maybe two on your hand [What? Marcia, please!], but four cuts and seven abrasions? And we’re supposed to believe that that’s unrelated to a murder in which the killer’s left hand was cut and bleeding as he left the scene?”

In view of this statement, maybe Clark hadn’t misspoken after all when she seemed to say earlier that the main coincidence was that Simpson had cut himself on the same hand as the murderer had. Maybe Clark really didn’t believe that innocently cutting yourself around the very same time your former wife was murdered is much of a coincidence at all. It was only the number of cuts that was suspicious to her. Unbelievable.

Continuing on her bad roll, she asked the jury: “What does a person do when we cut ourselves and we drip blood? What do we do?” I was sure she was going to say the obvious, that we stop the bleeding, not bleed all over the place. But she said: “We clean it up.” Again, what? If we’re to believe Clark, the first thing one normally does when bleeding is to clean up the floor, not stop the bleeding. Doesn’t everyone know that stopping the bleeding is a much more immediate and automatic response than cleaning it up? In fact, even though we know Simpson is guilty, since he had to catch a plane to Chicago, his postponing cleaning up until he returned from Chicago isn’t incriminating at all. But whether you’re going to Chicago or not, if you’re dripping blood all over your car and home you instinctively try to stop the flow of blood. As if her drawing the far weaker of the two inferences were not bad enough, after saying that if she and the jury had dripped blood they’d have cleaned it up, but Simpson didn’t, Clark just left it at that, not bothering to go on and tell the jury what, in her mind, the failure to clean up meant in terms of guilt. The reason may have been that there was nothing for her to say, since under the circumstances, Simpson’s failure to clean up before he left for Chicago meant very little, if anything at all.

I have to believe that if Clark had bothered to look over, just once, her prepared remarks on this all-important issue of Simpson’s bleeding on the night of the murders, this intelligent and experienced criminal prosecutor would have vastly improved her argument and articulation on this issue. If she in fact did look over her prepared remarks and still did not see how weak her argument was and how poor and garbled were the logic and language she used, then Garcetti had no business assigning a prosecutor of this level of ability to this case. But if she didn’t look over the remarks she prepared for her opening argument, then I say to her that she owed it to her client, the People of the State of California, to have done a hell of a lot more preparation than she did before she stood up and argued on their behalf.

And don’t let anyone tell you about a lack of time to prepare. No prosecutors, perhaps in any case in criminal history, had more help than Clark and Darden did on the Simpson case. And the trial dragged on for almost a year. So they had all the time in the world. Going over a five-or six-hour argument only takes five or six hours. (Of course, it should have been gone over ten times.) Whatever personal problems Clark had in her custody fight with her husband, she had time (as Darden did) to be seen here and there on weekends and in the evening throughout the trial, and at least one time, in March 1995, with Darden throughout the evening and into the early-morning hours at the House of Blues on Sunset Boulevard in West Los Angeles.

When a prosecutor is on a big case like this, there shouldn’t be any “sightings” of the prosecutor by the paparazzi. He or she should be in one of only three places (except for necessary time Clark had to spend with her two children outdoors)—court, office, and home. Even to and from work is valuable work time, and a driver should be found to free up the prosecutor. (In the Manson case, my driver was a bodyguard from the DA’s Bureau of Investigation.) Routinely, I put in one hundred hours a week on all complex murder cases. This was not done here. No way. It couldn’t have been. The terrible performances prove that.

 
 

The argument to the jury on the subject of Simpson’s bleeding on the night of the murders should have gone something like what follows. (Had I been the prosecutor on the case, I would have put in many, many more hours than I have here to prepare such an argument, and all the items of evidence I am “throwing out the window” here would obviously have been separately argued to the jury in much more depth elsewhere in my summation.)

“Ladies and gentlemen of the jury, the evidence of Mr. Simpson’s guilt is so overwhelming in this case that you could throw 80 percent of it out the window and there still would be no question of his guilt. For instance, as we’ve previously discussed, we know that Simpson beat poor Nicole savagely, and she was in fear of her life at his hands. You recall she told officer Edwards, ‘He’s going to kill me, he’s going to kill me.’ I mean, who else would have had any reason to murder these two young people, who apparently were both very well liked and popular, and particularly in such a brutal, savage way? But let’s throw this evidence out the window. Let’s assume Mr. Simpson and Nicole got along well, just swimmingly, that he never laid a hand on her.

“When he was charged with these murders, if he were innocent, he would have been outraged, blazing mad, at being charged with murders he did not commit, and would desperately want to prove his innocence and find out who murdered the mother of his two children. Instead, he writes this suicide note that absolutely reeks with guilt. Show me an innocent person on the face of this globe charged with murder who would write a note like that. But let’s assume there was no such suicide note, let’s throw it out the window. After that slow-speed freeway chase, as you recall, the police found a gun, a passport, and a cheap disguise in Mr. Simpson’s possession. And his closest friend, Al Cowlings, just happens to have $8,750 in currency stuffed in his pockets, which he told the police Mr. Simpson gave him in the Bronco. We all know what all of this means. We’ve already discussed it. Throw this evidence out the window. It doesn’t exist.

On the night of the murders, the limo driver, Alan Park, arrived at the Simpson estate at 10:22 p.m., and he was scheduled to pick Mr. Simpson up at 10:45 p.m. for the trip to L.A. International Airport. Incidentally, we can rely on all of the times Mr. Park testified to, since knowing the exact time is a limousine driver’s stock in trade. As you know, Park testified that at 10:22 p.m., which the evidence has shown is around the very time of the murders, he didn’t see Mr. Simpson’s Bronco at the estate. It wasn’t parked on Ashford or Rockingham. He then parked his limo on Ashford, and at 10:39 p.m., when he drove over to the Rockingham side of the estate, the Bronco, which was found parked there in the morning, still wasn’t there. Park further testified that from 10:40 to 10:50, he rang the intercom on the gate several times, and there was no answer from inside Simpson’s residence.

At about 10:55 p.m. he sees a black person around six feet tall, two hundred pounds, and wearing all dark clothing walking briskly toward the front door of Mr. Simpson’s home. After this person enters the residence, the light in the entryway is immediately turned on, and within seconds Mr. Park goes back to the gate and rings the buzzer again, and this time Simpson immediately answers the intercom. So we know it was the defendant who had just entered the front door. Simpson tells the limo driver, ‘I overslept, I just got out of the shower, and I’ll be down in a minute.’ It’s pretty obvious what Mr. Simpson was trying to do here. Only he knew exactly when these murders took place, and he was trying to establish an alibi for himself. What other reason under the moon would he have had to tell this blatant lie to the limo driver if he hadn’t just committed these murders? Throw all of this evidence out the window. It doesn’t exist.

“In fact, throw out the bloody glove found on his estate with Mr. Simpson’s and Ron’s and Nicole’s blood on it, the glove that matches the glove found at the murder scene. We don’t have the glove anymore. In fact, let’s throw out all the DNA evidence that puts Mr. Simpson’s blood at the murder scene, and that conclusively proves his guilt beyond all doubt. Let’s also throw out the DNA evidence that Ron’s and Nicole’s blood was found inside Mr. Simpson’s Bronco, and Nicole’s blood was found on the socks inside the bedroom of his home. Throw out all of that evidence. It doesn’t exist. There’s still no question of this man’s guilt. Why do I say that? Because the defendant, from his own lips, told us he committed these two murders. How did he tell us? Let’s take this step by step.

“You heard his statement to the police on the day after the murders. We played it for you folks here in this courtroom. As you know, the detectives told Mr. Simpson that they found blood in his car, in his home, and on the driveway, and when they asked him why that was so, he answered that he had cut himself the previous night, and was dripping blood while he was getting ready to leave for Chicago, which we know was somewhere between 10:00 and 11:00 p.m. on the night of the murders. And we know from the testimony of several witnesses that the murders occurred somewhere between 10:15 and 10:40 that night. Mr. Simpson admits, then, that around the very same time of the murders—which was around sixteen hours before the police removed blood from his arm and would have had any opportunity to sprinkle or plant it, which we know is pure moonshine—he was dripping blood in his car and home and on his driveway. So even if we bought the absurd defense allegation that the police in this case tried to frame Simpson by planting his blood in various places, including his car and home—which never happened, and there isn’t a speck of evidence that it did—it still couldn’t be more obvious he’s guilty. Because whatever blood that would have been planted had to be in addition to blood of Mr. Simpson’s that was already in his car and home and on his driveway on the night of the murders. We know that because the defendant, from his own lips, told us so.

“And as we heard on the tape, when the detectives asked him how he had cut himself on the night of the murders, his exact words were: ‘I don’t know.’ He said he had no idea. Can you imagine that, ladies and gentlemen of the jury?

“Now let’s just stop to think about this for a moment. We’re not talking about a little nick or scratch here. We’re talking about a deep cut to his left middle finger. You’ve seen photos of it, and Detectives Lange and Vannater told you that it was bandaged on the day after the murders. And yet Mr. Simpson claims he has no idea how he got that cut. This ridiculous statement alone shows an obvious consciousness of guilt on his part. You folks ask yourself back in the jury room how many times, if at all, in your life that you’ve cut yourself badly enough to bleed all over your car and home, and yet you had absolutely no idea how you cut yourself. It’s absurd on its face, and all by itself tells us that this man is guilty of murdering these two poor people.

“But there’s an even more powerful reason why Mr. Simpson’s own statement shows that it was he who, on the evening of June 12, 1994, viciously murdered the two victims in this case. What is the likelihood, I ask you, what is the likelihood that Mr. Simpson innocently cut himself very badly on his left middle finger around the very same time that his former wife and Ron Goldman were brutally murdered? I mean, come on. What is the statistical improbability against such a thing happening? One out of ten million? One out of a million, one out of a hundred thousand? We’re talking DNA numbers here, aren’t we?

“I want you folks to think back, not to when you were children, but to your adult life. It hasn’t been too often, has it, that you’ve cut yourself badly? The last time I remember cutting myself badly was almost thirty years ago when I was working with a small electric saw in the garage of my home and I cut my wrist. But it’s not common, is it, that adults cut themselves badly? Here, Mr. Simpson just didn’t cut himself badly within the same decade his former wife was murdered, not just within the same year she was murdered, not just within the same month, or even within the same week she was murdered. In fact, not just within the same day she was murdered. No. The defense wants us to believe that around the very precise time she was murdered, he innocently cut himself very badly. And to top it off, he tells us he has absolutely no idea how. Is there one reasonable person in this entire courtroom who would believe a cockamamie story like that? People who would believe a story like that would believe someone who told them they once saw a man jump away from his own shadow. Remember, the prosecution only has the burden of proving guilt beyond a reasonable doubt, not beyond all doubt. But here, of course, we have proved this man’s guilt beyond all doubt. His guilt is so obvious I’m almost embarrassed having to stand up in front of you folks telling you these things. But he’s pled not guilty, which is his right, so I have no choice.

“One very important footnote to this man’s dripping blood in his car and home and on his driveway on the night of these murders. Even if we made the extremely absurd and extravagant assumption that the coincidence of his cutting himself badly around the very same time Ron and Nicole were murdered is not farfetched which we know it is—has it ever happened to you, or to any adult you know or have heard of, that you cut your finger and the blood got all over your car and home? Don’t you see how silly it sounds to even make this argument? When you cut yourself, unless you’re in a frantic and frenzied state which Mr. Simpson obviously was in—you stop the bleeding with your hand or your handkerchief and you put on a bandage. You don’t bleed all over the place.

“Ladies and gentlemen of the jury, there is no explanation for what happened in this case other than Mr. Simpson’s guilt. None at all. Sometimes in life there is more than one possible explanation for an event. But not with what we’ve been talking about. If there were, obviously the defense would have presented that explanation to you. But not even a Houdini can pull a rabbit out of a hat when there is no rabbit in the hat. I repeat, even if there were no other evidence in this case, Mr. Simpson, in so many words, and from his own lips, admitted murdering these two victims. Within minutes of these murders, there is blood all over his car, home, and estate. And he says he has absolutely no idea how he got cut. Under these circumstances, it isn’t possible for him to be innocent—that is, not in the world in which we live. You know, I’m talking to you folks and you can hear me, there will be a dawn tomorrow, that type of world. Only in a fantasy world could this man be innocent. As sure as I am standing here, as sure as night follows day, this man is guilty.”

 
 

Marcia Clark’s clumsy and inept way of arguing the most important piece of evidence in the case against Simpson extended to her discussion of reasonable doubt, the most important legal issue in the case. We will see in the Epilogue that Cochran also did not have a solid grasp of the doctrine. We know this from his having told the jury, during his opening statement, that it had to determine “the guilt or innocence” of his client, which is not the issue at a criminal trial. It’s whether the prosecution has proved guilt beyond a reasonable doubt. During his final summation, Cochran continued to betray his lack of knowledge of the doctrine of reasonable doubt by this new (at least I’ve never heard it before) and clearly incorrect statement: “This case is about whether these facts establish guilt or innocence beyond a reasonable doubt.” Accomplished criminal lawyers just don’t talk that way.

Clark articulated the doctrine of reasonable doubt in a way that could only hurt the prosecution. It was bad enough that she didn’t state the strength of the prosecution’s case strongly enough (“We have more than met our burden of proof in this case” and “The defendant has been proven guilty easily beyond a reasonable doubt” is fine for many cases, but when the evidence is as strong and unequivocal as this case, the prosecutor should argue to the jury that although the prosecution only has the burden of proving guilt beyond a reasonable doubt, in this case it proved his guilt beyond all doubt), but she also misstated the doctrine, telling the jury that reasonable doubt “is a doubt founded in reason.” One would think that would be correct—a reasonable doubt is a doubt founded in reason. But the courts in California and elsewhere have held that a judge instructing the jury that “reasonable doubt means just what it says, a doubt based upon reason” is an incorrect statement of the law (People v. Garcia, 54 CA 3d 61 [1975]).

I actually was quite surprised when I heard Clark, a supposedly experienced prosecutor, define reasonable doubt the way defense attorneys, not prosecutors, do. In fact, later in his summation, Cochran told the jury: “What [reasonable doubt] really is is a doubt based upon reason.” Chris Darden knew that Cochran’s defense articulation of reasonable doubt was incorrect. In his closing argument to the jury, he correctly told the jury (thereby contradicting Clark, his co-prosecutor): “Mr. Cochran said to you, ‘Reasonable doubt is doubt with a reason.’ That is not reasonable doubt.”

So the lead prosecutor and lead defense attorney in the most publicized murder case of our time were both defining reasonable doubt incorrectly to the jury, and unfortunately the incorrect definition they were using favored the defense.

Since virtually all people (including jurors) believe they are reasonable, any doubt they have must, by definition, also be reasonable. But we all know this isn’t true. In fact, the jury instruction obliquely alludes to this when it says that reasonable doubt “is not a mere possible doubt, because everything relating to human affairs is open to some possible or imaginary doubt.” Clark did go on to tell the jury: “I have a possible doubt that the sun will come up tomorrow. Do I have a reasonable doubt about it? No. I have no doubt founded in reason that that is going to happen.” Nonetheless, to these jurors, an extreme example like the one Clark gave to them is not going to eradicate the basic thought in their minds that since they are reasonable people, any doubt that’s not knowingly far-fetched must be reasonable.

What is a reasonable doubt? As I point out in the Epilogue, it does not lend itself to a definition, and the attempt to define it only confuses further, but I always told juries, without objection from the judge or opposing defense counsel, that a reasonable doubt was “a sound, sensible, logical doubt based on the evidence in the case.”

The most damaging word by far in the term “beyond a reasonable doubt” is “beyond.” When I first started out as a prosecutor, I was always troubled by defense counsel’s arguing to the jury that the prosecution had the burden of proving guilt “beyond” a reasonable doubt. They emphasized the word “beyond” as if the prosecution had to go beyond the horizon and to the ends of the earth to prove guilt, which is consistent with laypeople’s erroneous impression that guilt has to be proved “beyond a shadow of a doubt.” I sensed something was wrong, but I didn’t know what it was. So I sat down with my yellow pad (my security blanket) one day and started to analyze the word “beyond” as it related to the doctrine of reasonable doubt. Finally, it dawned on me that the word “beyond” was not only a needless appendage, but much more important, in the term “beyond a reasonable doubt,” it is misleading to the jury because it is not used in its principal sense of “further” or “more than.” If it were, the prosecution would have to prove there is more than a reasonable doubt of a defendant’s guilt, when obviously, they have to prove just the opposite—that there is less than a reasonable doubt. Instead, “beyond” is used in its secondary sense of “to the exclusion of.”

In my cases thereafter, after explaining to the jury the true sense in which the word “beyond” is used, I would say this to the jury: “The prosecution, then, has the burden of proving the guilt of this defendant to the exclusion of all reasonable doubt. With this in mind, we can completely eliminate the word ‘beyond’ from the term ‘beyond a reasonable doubt’ and come up with this [which I’d also write on the blackboard]: ‘If you do not have a reasonable doubt of the guilt of this defendant, convict. If you do have a reasonable doubt, acquit.’ We have eliminated the word ‘beyond’ from the term ‘beyond a reasonable doubt’ and we still have a very accurate definition and statement of the doctrine of reasonable doubt.”

When I was a prosecutor, I never had any judge or defense counsel object to the verbal surgery I had performed on the term “beyond a reasonable doubt,” and as a prosecutor I found this surgery to be an important point.

 
 

Johnnie Cochran’s final summation to the jury was his best performance at the trial. Contrasted to the uninspiring and flat delivery of the two prosecutors, Cochran spoke with more style, flair, and, though the facts were against him and he was attempting to thwart rather than bring about justice, more passion. One quality Johnnie Cochran has which most trial lawyers don’t have, one that is essential to being a successful trial lawyer, is that he’s a fighter. Not a superb one at all, but an adequate one. He clearly demonstrated that he was more of a courtroom battler than either of the two lead prosecutors in the Simpson case.

But although Cochran spoke with more passion, he definitely did not, as the media proclaimed, give a stirring, fire-and-brimstone speech remindful of a Southern revivalist preacher. If that is the simile, Cochran was a rather pale imitation of such a religious orator, as just a few minutes of TV-watching on any Sunday morning will show. In fact, Cochran’s few transparent attempts at such evangelical tent-preaching for the obvious benefit of the black jurors rang hollow, since his cadence and intonation were obviously changed for effect.

Cochran, surprisingly, was more specific in his summation than either Darden or Clark. He quoted the actual trial testimony much more than they, and wasn’t saying “I think” the way the prosecutors so often did. He came across as being more confident and knowledgeable about the facts of the case than the prosecutors. This is inexcusable. A prosecutor should have an unexcelled command of the facts, which gives the argument he makes force and credibility.

And Cochran proved to be better than the prosecutors at the art of argumentation. Although his argument was very poorly structured and he rambled discursively from one issue to another, with the help of the many lawyers on the defense team (and even lawyers not involved in the case sending in suggestions), at one point or another in his summation he managed to point out to the jury all the small problems with the prosecution’s case. Though he could have gotten appreciably more out of many of his articulations on these points, he was nonetheless effective since he did make the points, and his tone and delivery throughout suggested these were actually big problems with the prosecution’s case. And although it should have been the prosecution expressing outrage at the conduct of the defendant and his lawyers, it was Cochran, and later Scheck, who acted as if they were on the side of truth and justice and had been wronged by the LAPD and DA’s office.

For instance, though they interviewed him, the prosecutors failed to call Robert Heidstra, a defense “timeline” witness who testified he heard Nicole’s Akita dog start barking crazily at around 10:35 p.m. (several prosecution witnesses said the time was around 10:15 to 10:20 p.m.), narrowing the time for Simpson to have committed the murders and do what the prosecution alleged he did before being seen back at his estate at 10:55 p.m. Though this was an obvious argument, Cochran argued: “It came out that Robert Heidstra had been talking to the prosecution. But they don’t call him because [his testimony] doesn’t fit in their time-line. What about this search for truth? Can they handle the truth? You see, their job is not just to try to convict. Their job as prosecutors is to make sure the innocent go free also.”

Yet another instance where the prosecutors in the Simpson case gave the impression to the jury that it was they who were trying to suppress evidence, even though outside the presence of the jury it was the defense, of course, in motion after motion, who tried to keep out almost all the physical evidence in the case, such as all the blood, hair, and fiber evidence found at Simpson’s Rockingham estate. As Denise Brown, Nicole’s sister, so aptly put it: “If he’s innocent, why are they trying to keep out all the evidence?” But in front of the jury, where it counted, time and time again, by their abject incompetence, the prosecutors conveyed to the jury that they were trying to keep the jury from hearing relevant evidence.

Witnesses like Heidstra should have been called by the prosecution to preempt the defense, since the prosecutors knew that, despite some testimony from Heidstra that might hurt the defense (see discussion in next chapter), there was at least a fifty-fifty chance that the defense would call Heidstra if the prosecution didn’t. And there is really no huge problem with such a witness. Witnesses give conflicting testimony all the time. Five people see an auto accident and each one gives a slightly (sometimes substantially) different version. You call a Heidstra and later argue and point out to the jury that although there’s a diversity of opinion as to when the murders occurred, the decided weight of the testimony, as well as all of the surrounding circumstantial evidence, indicates the murders happened around 10:15 to 10:20 p.m. And you don’t lock yourself unnecessarily into this precise time, as the prosecutors did at the beginning of the trial, forcing them to retreat, before the jury’s eyes, as the defense called witnesses like Heidstra. Calling Heidstra as a prosecution witness would hardly have hurt the prosecution at all. But as a witness for the defense, his testimony was damaging to the prosecution.

In the same vein, with respect to the prosecution’s very imprudent decision not to call to the witness stand the deputy coroner who conducted the autopsies, Cochran argued: “Nobody around here can remember any time that the coroner who did the autopsy, the actual autopsy on a body, wasn’t called by the prosecutor. Why do you think they didn’t call the coroner? They spent eight days trashing their own coroner and they didn’t call him. Why is that in this search for truth? [I’ll tell you the answer to your question, Johnnie. It’s not the sinister motive you’re implying to this jury. The answer is pure and simple prosecutorial incompetence, the shocking kind.] They call somebody else who’s not even there at the autopsies…. It’s basic that you’ve got to call the coroner. But they did a number of things in this case, ladies and gentlemen, that had never been seen before.”

Since Cochran was facing two prosecutors who, by and large, were very weak at the art of argumentation, he was able to make loose and ill-advised remarks that left him vulnerable, and still get by with it. Take Simpson’s refusal to testify in his own defense. Prosecutors used to comment routinely to the jury during their argument that a defendant’s silence was evidence of his guilt. But in 1964, the United States Supreme Court (Malloy v. Hogan 378 U.S. 1) ruled that if a defendant exercised his right against self-incrimination under the Fifth Amendment to the United States Constitution and refused to testify, he was “to suffer no penalty…for such silence.” The following year, the Court, in Griffin v. California (380 U.S. 609), held that the Fifth Amendment “forbids either comment by the prosecution on the accused’s silence or instructions by the court that such silence is evidence of guilt.” The rationale? To comment on the defendant’s silence “cuts down on the [Fifth Amendment] privilege [against self incrimination] by making its assertion costly,” i.e., if, indeed, the defendant has such a privilege, he should not be penalized for exercising it.

In trials where the defendant does not testify, the defense makes every effort to make sure this fact is not spotlighted for the jury. And the prosecution doesn’t even indirectly comment on it at all before the jury, because in the event of a conviction, the comment could constitute reversible error.

Yet in this case, Cochran boldly and brazenly suggested to the jury, as oblique as the implication was, that Simpson didn’t even have the right to testify in his defense. He said: “Let me ask each of you a question. Have you ever in your life been falsely accused of something? Ever had to sit there and take it and watch the proceedings and wait and wait and wait, all the while knowing that you didn’t do it? All you could do during such a process is to really maintain your dignity; isn’t that correct? Knowing that you were innocent, but maintaining your dignity and remembering always that all you’re left with after a crisis is your conduct.”

When Cochran said that “all you could do” is maintain your dignity, wasn’t he suggesting that Simpson didn’t have the right to do anything else? If that’s all Simpson could do in defending himself from the charges, doesn’t that suggest he didn’t have the right to take the stand and respond to the charges? Is it possible that these jurors may have had that thought enter their minds after Cochran’s remark? Later, Cochran alluded once again, in my opinion, to the fact that perhaps Simpson didn’t have a right to testify in his own defense. He said to the jury: “There is one place you can’t take away somebody’s voice, and that is in the courtroom. If you want to tell the truth, for sixteen [sic] months this man sat over here and heard people talk about him day in and day out, judged him and prejudged him against the American way. What right, how dare they do that? And he has one day or two days to have somebody stand up for him.” Again, isn’t Cochran thereby implying that all Simpson could do was have someone stand up for him? That he couldn’t stand up for himself in his own defense?

In any event, all Cochran did by these remarks was leave himself and his client open to an argument by the prosecution (which the prosecutors, in their incompetence, did not make) that “Mr. Cochran suggested to you folks that all Mr. Simpson could do to fight the charges against him was maintain his dignity, and have someone else stand up for him in his defense. That, of course, is 100 percent untrue, as the court will tell you. He also had the right to testify in his defense, and he chose not to.” Note that this comment by the prosecutor would not be asking the jury to draw an inference of guilt from Simpson’s failure to testify. It would simply be clarifying two very misleading statements by Cochran. Normally, even that remark from a prosecutor would not be permitted, since he cannot even make any reference to the defendant’s failure to testify. But here, Cochran very clearly opened the door by making two improper, misleading remarks to the jury which the prosecution could have properly exploited to draw attention to the fact that Simpson, as guilty as sin, was remaining as quiet as a statue to the charges against him.

There were examples after examples of the prosecution’s showing not the slightest instinct for argumentation. When Cochran argued to the jury (concerning the failed glove demonstration), “If it doesn’t fit, you must acquit,” a singsong, childlike rhyme suggested to him in this case by co-counsel Gerald Uelman, don’t you automatically (in addition to all the arguments why the glove didn’t fit) say: “If it doesn’t fit, you must acquit? Nothing fits better than DNA. DNA fits a person to the exclusion of all other people on the face of the earth, better than any glove or any other item of clothing could possibly fit. And Mr. Cochran, with DNA tests putting his client’s blood at the murder scene, has the audacity to argue, “If it doesn’t fit, you must acquit”?

Quite apart from this easy, off-the-top-of-your head response to Cochran’s rhyme, there’s virtually no question in my mind that if the prosecution had requested it of Judge Ito, Ito would have told the jury that Cochran’s words were improper and misleading. Although Cochran obviously didn’t mean to suggest that if the gloves didn’t fit, the jury, as a matter of law, was required to acquit, this, indeed, is precisely what he told them, and it is hardly a defense to say, “Well, I didn’t really mean what I said.” “If it doesn’t fit, you must acquit” is no less an improper argument than if the prosecution had argued to the jury, “If the DNA matches, you must convict.” With Ito telling the jury that Cochran’s words were improper, as he really would have had no choice but to do if the prosecution had requested it (in fact, Ito, on his own, should have clarified this matter for the jury), Cochran’s rhyme would probably have ended up hurting the defense more than helping it, since the judge, in effect, would be telling the jurors that the fact the gloves didn’t fit didn’t mean as much as the defense wanted them to believe it did. But like docile lambs, the prosecutors neither responded verbally to Cochran’s rhyme nor requested Ito to clarify the matter with the jury. And like trained mynah birds, two jurors after the trial informed the media, “If it doesn’t fit, you must acquit.”

Cochran referred to Detectives Vannatter and Fuhrman as “the twins of deception,” and argued in his summation that the Book of Luke in the Bible says that if a man tells a lie, you can’t trust him on anything else he says. If you have even the slightest ability at the art of argumentation, don’t you, as the prosecutor—since you know Simpson had lied in this case many times—at a minimum argue during your rebuttal:

“Whether or not Detective Fuhrman used a racial slur within the past ten years obviously has no connection at all to the facts of this murder case. So his lie on this personal matter is irrelevant. But Mr. Simpson, Mr. Cochran’s own client, on the night of the murders in this case, tells an enormous, blatant lie to the limo driver that he had overslept, just gotten out of the shower, and would be right down, when the limo driver had just seen him enter his home thirty seconds earlier, a lie Mr. Simpson wouldn’t have had any reason to tell if he hadn’t just committed these murders. And Johnnie Cochran has the guts to argue the Book of Luke to you folks?”

When Cochran and Scheck pointed out to the jury that this was a case of circumstantial evidence, that is, no eyewitnesses, and Cochran added smugly, “The prosecution has no shoes, no weapon, no clothes,” I kept waiting for one of the prosecutors to forcefully respond with words to this effect:

“Common sense is going to tell you folks that there rarely are going to be eyewitnesses to a premeditated murder, as these murders clearly were. Someone who premeditates a murder doesn’t go down to Pershing Square here in Los Angeles, get on an orange crate, and with a megaphone announce his plans to the world. In a premeditated murder, as opposed to one committed on the spur of the moment, the killer obviously takes steps to help ensure that no one sees him commit the murder. That is why most premeditated murders are committed, like these ones were, in the dark of night. If, as Mr. Cochran suggests, the prosecution needed eyewitnesses, the murder weapon, and the killer’s shoes and clothing to get a conviction, in effect we’d be telling prospective killers—make sure no one is watching and dispose of the murder weapon and all of your clothing and you’re home free. But it’s not quite that easy, ladies and gentlemen of the jury, and when you folks come back into this courtroom with your verdict of guilty, you’re going to be telling this defendant, It’s not quite that easy.”

 
 

I mentioned earlier how Dr. Henry Lee’s credibility had been severely damaged by the testimony of FBI agent William Bodziak, yet the jury felt Lee was the most impressive witness at the trial, and although his “something is wrong” testimony was a conclusion of Lee’s about a small piece of evidence in the case, the defense and the jury treated it as if it were a description of the prosecution’s entire case. “In the words of Dr. Lee, something is wrong. Something is terribly wrong with the evidence in this case,” Barry Scheck told the jury in his summation. In fact, “something is wrong” became the anthem and theme of the defense’s final summation, Scheck using the term no less than sixteen times, and Cochran several more. Having knowledge of all this, wouldn’t you think that Clark, in her final, rebuttal argument to the jury, would have forcefully and mockingly pointed out to the jury how worthless the testimony of Dr. Lee was? Particularly when she had all the ammunition she needed to do so?

But she did virtually nothing with Lee in either her opening or her closing arguments. She did not even remind the jury that one of Lee’s “imprints” (that was supposed to be the shoe print of a second assailant) had proved to be from one of the workmen who had laid the cement years ago, and that a second “imprint” was actually “tool marks” made from the laying of the cement. She never uttered one word about these matters. Her entire statement on the shoe print and tool marks left by the workmen, and Lee’s destroyed credibility, was: “Now, Dr. Lee tried to tell us about a second set of shoe prints but I think Mr. Bodziak made it very clear what this was all about.” That’s all, Marcia? Nothing more? Just these couple of words? If you’re not going to recall, summarize, and emphasize Bodziak’s testimony on these points for the jury, and then draw inferences from it, why bother to give a final argument? This is just incredible. A clerk at a department store would have done a better job of handling this issue than Marcia Clark did.

On Lee, don’t you tell the jury something like this?

“How can this man come before you folks posing as the leading forensic scientist in the country and suggest to you, without expressly saying, that a shoe print made in concrete years ago, which he personally saw and photographed, could have been a shoe print belonging to a killer other than the defendant in this case? How dare this man not tell you that this ‘shoe print’ he said he saw and photographed was a permanent indentation in the concrete whose ridges and grooves you can feel with your fingers? How dare this man, who should have been ridden out of town on a rail, try to do this to you folks?

“If we hadn’t had agent Bodziak go back to that walkway and look at, physically touch, and photograph for you that permanent shoe print, we would have never known that Lee’s testimony was one hundred percent wrong. Pardon the pun, but we have ‘concrete’ evidence that something is wrong, terribly wrong, with Dr. Lee to give testimony like this.”

Don’t you make an argument at least similar to this when you have indisputable evidence to support you, and it’s obvious that Dr. Lee is a witness for the defense who can damage your case in a substantial way?

 
 

From Johnnie Cochran’s opening statement through his closing argument, he kept telling the jury that in the LAPD’s “obsession to win” it had “rushed to judgment” against Simpson, ignoring any and all evidence that may have pointed away from him in a different direction. The “rush to judgment” argument was another big theme of the defense’s case. I kept waiting for either Marcia Clark or Chris Darden, in their rebuttal arguments, to respond to this, but they didn’t. Not one word. Only in Darden’s opening argument did he even mention the issue, and then very briefly and inadequately. Here’s what he said: “If this is a rush to judgment, why did the police stand out in front of 875 South Bundy that night for a couple of hours doing nothing, as the defense has asserted, doing nothing but waiting for Vannatter and Lange? That is a rush to judgment? This is no rush to judgment. Unfortunately, this is just how things go. Those cops got out there to conduct a murder investigation and that investigation led them to Rockingham. They followed the blood trail.”

Couldn’t one or the other of the prosecutors, in their final, rebuttal arguments, have said something like this?

“As you folks know from your everyday experiences, the evidence—I guess in your private lives you would call it the situation or circumstances—is what leads you in a certain direction. You don’t go to the door to open it for someone unless you hear the doorbell ring or there’s a knock at the door. If you wake up in the morning after an all-night rain and you find a puddle of water on the kitchen floor, when you call the roof man you don’t tell him to check for a leak above the living room. These things are so obvious it’s silly to even talk about them. But it’s just as obvious in a criminal investigation. You follow the trail of evidence, in this case the trail of blood that leads from the murder scene to Mr. Simpson’s car right up to and inside his home.

“All of the evidence in this case led to one person, and one person only, O. J. Simpson. There was no piece of evidence that led to anyone else. Under those circumstances, what were the police supposed to do? Pretend that evidence existed pointing in a different direction toward someone else? When Detective Lange was asked during the trial by Mr. Cochran if the LAPD had pursued the possibility that someone else may have killed the victims, as you recall he responded: ‘I had absolutely no other evidence that would point me in any other direction. There was nothing to pursue.’

“If Mr. Cochran is going to make the charge he has, don’t you think with all the police reports he has been provided on this case, and all the reports he undoubtedly has been given by his own defense team’s private investigators, who have been working on this case for over a year, full-time, that he should have told you, ‘Now, take this,’ and then given you some fact or circumstance? ‘Why didn’t the LAPD check this out?’ But he couldn’t refer you to even one such fact or circumstance, not one, that pointed in the direction of anyone other than his client being responsible for the brutal murders of Nicole Brown Simpson and Ronald Goldman.

Before we move on, I’d like to make one other observation about Mr. Cochran’s rush to judgment allegation. Even though I don’t believe it, let’s assume, just for the sake of argument, that there was a rush to judgment in this case. That the LAPD immediately suspected Mr. Simpson and started looking for incriminating evidence against him to the exclusion of everyone else. So what? Whether they rushed to judgment or not, they still found, for instance, his blood at the murder scene, not someone else’s. So what’s Mr. Cochran’s point? Does Mr. Simpson’s blood at the murder scene cease to be his blood simply because there was a rush to judgment in finding it? Again, what’s Mr. Cochran’s point?

 
 

There was one part of Cochran’s argument that may have received more attention than it deserved from the media, his supposedly suggesting “jury nullification” to the Simpson jury; that is, asking the jurors to disregard the evidence and the law in favor of their own view of justice. As the Wall Street Journal pointed out (October 4, 1995), this practice of jury nullification “has played an important role at key times in U.S. history…. During colonial times, for instance, jurors used the power to acquit colonial defendants of political crimes against the Crown. In the mid-nineteenth century, Northern jurors kept the tradition alive by acquitting people who harbored runaway slaves, even though the law explicitly made this a crime.” The Journal cited some current cases where black juries in big cities may have acquitted black defendants, despite obvious guilt, as evidence that the practice is still alive.

One point should be made off the top. Despite some language in the Journal article (and in other newspapers at the time of Cochran’s summation) that jury nullification is a practice “which the U.S. Supreme Court explicitly affirmed one hundred years ago,” no court in this country has ever suggested that a jury has any right to disregard the law. Courts have only recognized that the jury does, indeed, have the power to do so, which is quite another thing. By analogy, Simpson had the power to murder Nicole and Ron, not the right. And this power of the jury is, as one federal court noted, “an unreviewable and unreversible power to acquit in disregard of the instructions on the law given by the trial judge” because of the Fifth Amendment prohibition against double jeopardy, which forbids trying a person twice for the same crime. Bills introduced in various state legislatures (most recently, in New York by state senator Joseph Galiber in 1991) to give juries the right, not just the power, to disregard the law have invariably been rejected.

At one time, juries did not even have the power, much less the right, to vote the way they wished. In Wall Street Journal reporter Steven J. Adler’s well-received book The Jury (Times Books—Random House, 1994), he cites the case that gave the jury independence from the government:



The trial of William Penn and William Mead at the Old Bailey courthouse in London in 1670 marked a turning point in the development of the jury as an independent popular voice. With the jury in the case deadlocked over charges that the defendants had illegally preached in the streets, court officials invaded the jury room to determine which jurors favored acquittal. Finding four, the officials locked them up without food or water. When they refused to convict, they were fined and then imprisoned, as was the custom. But in this case, one of the dissenters, a man named Bushell, took the matter back to court and won a ruling that jurors could no longer be punished for their verdicts. If the judge could compel a jury to find one way or another, wrote Chief Justice Vaughn, ‘then the jury is but a troublesome delay,…and of no use.’


 


The language Cochran used which the media said constituted a request for jury nullification was when, referring to Fuhrman, he said: “This man could’ve been off the force long ago if they had done their job, but they didn’t…they didn’t have the courage…. That is what I am asking you to do. Stop this cover-up…. If you don’t stop it, then who? Do you think the police department is going to stop it? Do you think the DA’s office is going to stop it…. [I]t has to be stopped by you.” Then later, referring to Fuhrman’s use of racial slurs: “And when you go back in the jury room, some of you may want to say, well, gee, you know, boys will be boys…. That is not acceptable as the conscience of this community if you adopt that attitude…. You are empowered to say we are not going to take that anymore. I’m sure you will do the right thing about that.” And later: “Who then police the police? You police the police. You police them by your verdict. You are the ones to send a message. Nobody else is going to do it in our society…nobody has the courage…. Maybe you are the right people at the right time at the right place to say no more. We are not going to have this.” This is a pitch of Cochran’s to juries which he has fine-tuned during three decades of police brutality lawsuits against law enforcement agencies here in Los Angeles.

Looked at by itself, Cochran’s language does seem to be flirting rather heavily with jury nullification. But it couldn’t have been clearer from the context in which he made the remarks, as well as his entire argument, that he was telling the jury that the facts and evidence in the Simpson case, and the law applicable thereto, required a not-guilty verdict. In other words, he coupled traditional jury nullification language with a much heavier dose of, and reliance on, the evidence and law of the case he was trying.

Nevertheless, I think Cochran’s argument was improper, and the prosecutors should immediately have asked Ito (who again, on his own, should have acted) to instruct the jury that any suggestion by Cochran that in reaching their verdict they should be thinking about anything other than the evidence and law in this case (stopping racism, sending a message, etc.) was wrong, and their doing so would be a violation of their oath. Instead, the prosecutors made no objection to Cochran’s argument. All Clark did was tell Ito (during a hearing much later on a defense objection to Clark’s arguing to the jury the ethical obligations of a prosecutor only to prosecute someone he believes is guilty) that “I have never seen a defense attorney get up and ask for jury nullification in this way.” If she felt he was doing this, why didn’t she object? And Darden, in his summation, actually lent legitimacy to the jury nullification argument: “You can’t send a message to Fuhrman, you can’t send a message to the LAPD, you can’t eradicate racism within the LAPD or within the Los Angeles community or within the nation as a whole by delivering a verdict of not guilty in this case,” he argued. In other words, Darden wasn’t telling the jury that it would be wrong for them to try to send a message, just that it would be ineffective, which could have had the same effect as waving a red flag in front of a bull. Darden, of course, made it clear to the jury in other parts of his argument that the jury had a duty to base its verdict on the evidence, and the evidence proved Simpson’s guilt.

 
 

Of the four lawyers who argued for the prosecution and defense, Barry Scheck’s argument was the most structured and organized. It was also the most ridiculous. If one were to believe the Bronx lawyer, all the blood, hair, and fiber evidence in the case against Simpson was either planted by LAPD detectives or contaminated by the incompetent police department criminalists who sloppily collected and preserved it. Since Scheck (and Cochran in his argument) at times also suggested that the criminalists themselves may have been a part of the planting or at least the cover-up, and since both he and Cochran also argued that the LAPD detectives were incompetent in many ways, they were arguing simultaneously that the same sophisticated conspirators who framed Simpson were also incredible bumblers; he was picking and choosing, trying to have it both ways.

The core of Scheck’s contamination argument was that the LAPD’s Scientific Investigation Division (SID) was a cesspool of contamination, a “black hole.” The New York lawyer said that any laboratory has to have the following things: rules and training; quality assurance (proper documentation of how, when, and where the evidence was collected); chain of custody (documentation of what is picked up and who turns it over to whom); and security (preservation of the evidence and protection from tampering). The LAPD, per Scheck, was lacking in all of these things to a great degree. So much so, if we are to believe Scheck, that all convictions of criminal defendants in Los Angeles for at least the past ten or fifteen years based on evidence like fingerprints, blood, hair, etc. should automatically be reversed and the defendants set free. To Scheck, just collecting blood from the murder scene was a science mastered by few, and if the slightest thing went wrong, such as temporarily mislabeling a vial, all tests thereafter were invalid. But the defense’s own top forensic scientist, Dr. Henry Lee, testified on cross-examination at the trial that one could even pick up blood on one’s shoe at a crime scene, and if the bloody shoe was given to a criminalist to test for DNA, he could easily do it, and the results would be valid.

Scheck argued that once the blood evidence was contaminated in the evidence processing room at SID (or before it got there through bacteria, soil, etc.), it didn’t make any difference how many times it was thereafter tested for DNA—at the prosecution’s Cellmark Diagnostics lab in Germantown, Maryland, or the California Department of Justice lab in Berkeley, California—because “garbage in, garbage out,” i.e., the evidence was already contaminated, so all tests thereafter showing it was Simpson’s blood at the murder scene (or Ron’s or Nicole’s blood in the Bronco, etc.) were invalid.

Clark, amazingly, did not respond to Scheck’s allegations in her rebuttal argument by pointing out that all the contamination or degradation of blood in the world could not convert someone else’s blood into Simpson’s blood. Neither did Darden in his rebuttal argument. All Clark said on this critical issue was the following: “If you have contamination, what you should expect to find are results that are out of sync, willy-nilly if you will.” This, of course, in no way tells anyone, particularly this jury, that contamination can’t change someone else’s blood into Simpson’s. In fact, by failing to tell the jury explicitly that contamination can’t do this, it still leaves that possibility open.

What makes their failure to argue this absolutely critical, all-important point in their final argument to the jury all the more astonishing and unbelievable is that Clark’s and Darden’s own prosecution witness, Cellmark lab director Robin Cotton, on direct examination by co-prosecutor George “Woody” Clarke, testified during the prosecution’s case-in-chief that contamination cannot change someone’s DNA into someone else’s. If you don’t argue this point to the jury, over and over again, why in the hell are you even bothering to stand up in front of the jury?

In paragraph after paragraph of his argument, Scheck, as suspicious as a cat in a new home, smelled contamination and degradation everywhere.

The outrageous Scheck had another theory up his snake-oil salesman’s sleeve for the jury. In those cases where contamination or degradation didn’t invalidate the results—listen to this, folks—there was cross-contamination; that is, he hypothesized that some of the evidence blood had become so degraded because of bacteria, sunlight, moisture, etc. that it had lost all its DNA. Thereafter, because of negligence and inadvertence (these were the moments when the LAPD personnel were taking a breather from their planting of evidence), the blood that had been removed from Simpson’s arm for comparison purposes and was in a vial was accidentally spilled onto all of the degraded evidence blood, thus being an additional reason why some of the evidence blood came back from the DNA laboratories identified as Simpson’s. What evidence did Scheck have that this actually happened? None. Because the LAPD crime lab was a “cesspool of contamination,” it could have happened, Scheck argued, and that was good enough. He told the jury that “if there was cross-contamination,” the results would be invalid.

Clark, in her rebuttal, spent all her time arguing to the jury that nothing happened in the case that would have caused cross-contamination to occur. That was all right, but she failed to go on in her rebuttal (she touched on it in her opening argument, before Scheck’s argument) and point out:

“Under the law a jury verdict must be based on the evidence, not possibilities and speculation. But in Mr. Scheck’s world, the mere possibility of cross-contamination, even though there’s not a speck of evidence to support it, is the equivalent of proof that it happened. But if Scheck doesn’t have a speck, ladies and gentlemen, under the law you must reject his argument on cross-contamination. Remember, as Judge Ito will instruct you, we don’t have to prove guilt beyond all possible doubt, only beyond a reasonable doubt. His exact words to you on this matter will be: ‘A reasonable doubt is not a mere possible doubt, because everything relating to human affairs is open to some possible or imaginary doubt.’”

There were two very powerful arguments Clark failed to make with respect to Scheck’s ludicrous theory of cross-contamination. It’s particularly astonishing she never made these arguments in view of how big an issue DNA (as well as EDTA, a preservative and anti-coagulant added to the test tubes of reference blood) was throughout the whole trial, and the further fact that the prosecution had two DNA experts (Harmon and Clarke) working on the case.

A rather remarkable thing happened during the defense summations in this case. Although Cochran and Scheck argued that the Rockingham glove was planted, that Simpson’s blood was planted on the rear gate at Bundy, that Simpson’s and Nicole’s blood was planted on the socks found in Simpson’s bedroom at the foot of his bed, and that the police also planted Simpson’s, Nicole’s, and Ron Goldman’s blood in the Bronco, neither of them argued that the five blood drops at the murder scene, the most incriminating evidence against Simpson in the entire case, were planted. Cochran never even dealt with the issue, only saying, once, that “we have already covered the Bundy blood drops, that Mr. Scheck did such a great job on.” And Scheck didn’t say they were planted, claiming only they had been cross-contaminated with Simpson’s reference blood by negligent and sloppy chemists at the LAPD laboratory. Shouldn’t this argument have been made?

“Apparently Mr. Cochran and Mr. Scheck, in their frantic scurrying around during their final summations to plug up all the holes through which Mr. Simpson’s guilt has been gushing, arguing contamination here, planting here, cover-up here, forgot to claim in their summation that the five blood drops of Mr. Simpson’s found at the murder scene, the most incriminating evidence against Mr. Simpson in this case, were planted.

“As you know, with one of the blood drops, there is only a one out of 170 million chance that it belongs to someone other than Mr. Simpson, and with each of three others, only a one out of 240,000 chance. With the fifth, one out of 5,200. So we know, we don’t just believe, that Mr. Simpson left his blood at the murder scene. Yet Mr. Cochran, in his summation, never even dealt with the issue, and as you recall, Mr. Scheck merely said that those blood drops had been cross-contaminated. But maybe they didn’t forget to claim the blood drops were planted. Maybe even they realized it would be too preposterous for anyone to believe that the police planted drops of Simpson’s blood just to the left of the killer’s bloody shoe prints walking away from the murder scene.

“Let’s talk about Mr. Scheck’s cross-contamination argument. He claims the five Bundy blood drops had been cross-contaminated with blood drawn from Mr. Simpson’s arm, and claims further that the blood drops had become so degraded by the elements that no DNA was left in them. So therefore, he says, when the cross-contamination took place at the police laboratory, only Simpson’s blood from his vial showed up on the DNA tests of those blood drops.

“But quite apart from the fact that the defense presented not a speck of evidence that any of the Bundy blood drops had been cross-contaminated—they only talked about possibilities—there are two realities that conclusively disprove Mr. Scheck’s argument.

“Number one, if, in fact, the reference blood from Mr. Simpson’s vial, because of mishandling by the technicians and chemists at the LAPD lab, had somehow gotten on the five blood drops which were removed from the crime scene by cotton swatches, those blood drops would then have had the preservative EDTA in them, since EDTA, we learned at this trial, is added to all blood drawn from the arms of suspects. And although the defense has claimed there was EDTA present in Mr. Simpson’s blood found on the back gate and in Nicole’s blood on one of the socks, they’ve never even alleged that any EDTA at all was found on the Bundy blood drops. So we know that there was no cross-contamination here for that reason alone.

“Secondly, although the Bundy blood drops had been exposed to the elements and therefore were degraded, if they had been cross-contaminated with Mr. Simpson’s reference blood, which had not been exposed to the elements, a much higher concentration of DNA would have shown up on the drops. But we know that’s not the case. We know that on four out of the five drops, the DNA had been degraded to the point where only small amounts of DNA remained, and this is why only a PCR test could be conducted on them. Even the fifth blood drop, which was sufficiently rich in DNA for an RFLP test, had been degraded by the elements. So this is the second reason we absolutely know there could not have been cross-contamination here.

Since we know that the DNA in the five blood drops at the murder scene—which have been identified by DNA tests as having come from Mr. Simpson’s blood—did not come from Simpson’s reference vial, we therefore know, conclusively, that they could only have come from his body as he was leaving the murder scene, most likely from the deep cut to the knuckle of his left middle finger.”

The prosecutors did not make either of these two obvious arguments. After making them, they could have told the jury that since the defense never even claimed the Bundy blood drops had been planted, and since we know that no cross-contamination took place because the blood drops had no EDTA in them, and the level of the DNA was very low, that only left one catchall argument for the defense to make—its pet argument that all the blood which wasn’t planted had been contaminated by bacteria, dirt, leaves, etc., making all the DNA test results on them “unreliable.”

But after pointing out to the jury once again that the statistical improbability, per the testimony of the forensic scientists at the trial, of one out of the five blood drops at the Bundy murder scene not belonging to Simpson was 1 out of 5,200, of three others 1 out of 240,000, and of the fifth, the only one on which an RFLP test was conducted, 1 out of 170 million, and that the statistical improbability of all five blood drops belonging to someone other than Simpson would produce numbers that would run off the edge of any paper, don’t you automatically go on and point out to the jury that the whole issue of contamination only has relevance if the blood at the murder scene belonged to some other party, some third party?

If it belonged to Simpson, what difference does it make if it became contaminated? That is, if it was Simpson’s at the beginning, and the tests showed it was still Simpson’s even after the contamination, what difference does it make if there was contamination? So don’t you argue to the jury, as Clark and Darden never did, something like the following?

“To believe this ridiculous contamination theory that the defense has worked so hard to get you folks to buy during this trial, we’d have to believe that this blood at the murder scene which has been identified as Mr. Simpson’s actually belongs to X, the true killer. During the trial, X, the true killer, has been somewhere else, maybe in some motel room in San Antonio, or Topeka, or maybe Boise, Idaho, watching these proceedings on television. And because of contamination caused by dirt, bacteria, or what-have-you, out of the five and a half billion people on the face of this globe, X’s blood was miraculously transformed into Simpson’s blood. And not just once. Because of contamination, apparently all five separate blood drops of X’s at the murder scene were each magically transformed into Simpson’s blood. That’s insane, of course, on its face, ladies and gentlemen, too ridiculous to even contemplate or talk about. And yet when you separate the wheat from the chaff, that’s precisely what the defense in this case is trying to get you folks to believe. Aren’t you folks insulted by this? I mean, how much respect for your intelligence can these defense attorneys possibly have to ask you to believe something like this?”

Don’t you make this kind of an argument to expose the absurdity of the defense’s contention with respect to contamination? But neither Marcia Clark nor Christopher Darden, in either of their two arguments to the jury, made any such obvious argument or even one remotely similar to it.

 
 

The opening arguments of both prosecutors, though far from first-rate, were in fact much better than their closing arguments, or rebuttal, the most important address to the jury a prosecutor makes during a trial. The prosecutor’s rebuttal, like his opening argument, should be prepared before the first witness has been called at the trial. Yet it was very clear that not only didn’t Clark and Darden do this, they did what the overwhelming majority of prosecutors do—they started thinking about most of what they were going to say while defense counsel were making their arguments.

I’m always perplexed when I see prosecutors writing furiously as defense counsel is making his summation. A prosecutor shouldn’t have to do that. It’s his case. He knows the weaknesses in his case better than anyone else, so he should anticipate what the defense attorney is going to say before he even says it, and have already prepared his response. Not just what he’s going to say, but the sequence, and how he’s going to say it. In other words, the prosecutor has to make the assumption that defense counsel, as incompetent as he may be, is at least going to see and argue, however poorly, the main weaknesses in the prosecution’s case. The dilemma arises when defense counsel doesn’t see one or more of these weaknesses in the prosecution’s case, particularly the more subtle ones. As a general but not ironclad rule I find a way in rebuttal to raise and discuss these issues myself. Why? Because a jury consists of people with hundreds of years of collective human experience, and even though defense counsel never spotted a particular weakness, chances are at least one of the jurors will have. And if just one juror sees it, all twelve learn about it as soon as he brings it up during deliberations. And if the jury is talking about a weakness in my case back in the jury room, I want to have been heard on that issue.

Obviously, the prosecutor’s final address to the jury will have to be amended (by additions, deletions, etc.) as the trial proceeds, since you cannot have a 100 percent handle on the case before the opening bell. But you can have a draft which you work on, amend, and fine-tune nearly every day of the trial.

It’s hard to believe that Clark and Darden, two of the top prosecutors in the largest prosecutor’s office in the land, and trying the most publicized murder case in U.S. history, would be so incredibly incompetent as to wait until the last second to prepare their rebuttal, but that’s precisely what it appears they did. I didn’t need Time magazine to tell me, but in its October 16, 1995, edition, it reported that Darden was up till 4:30 a.m. on the night before he gave his rebuttal argument, preparing it. (In all fairness to Darden, there were unconfirmed rumors that whoever was calling the shots for the DA’s case asked Darden, at the last second, to argue in rebuttal.) When I told a source of mine on the prosecution team that after watching Clark give her rebuttal argument, I had little doubt that she did not put more than fifteen to twenty hours, if that, into preparing it, he replied, “She didn’t.”

This is not boasting, but if I had been on the Simpson case, since I would’ve had well over a year to work on my rebuttal, I would have put literally hundreds of hours into it, and gone over it a minimum of eight or nine times.

How do I know, even without asking anyone, that Darden and Clark put hardly any time at all into the preparation of their arguments? For one thing, both of their arguments were rambling and disjointed, clearly reflecting a lack of preparation. Also, Darden’s argument was very weak and short, and Clark’s summation was not only weak and relatively short, but there was an unmistakable telltale sign. She was continually admitting to the jury she didn’t know or wasn’t sure of something, or didn’t have something she needed.

One of the two out-of-town DNA prosecutors on the Simpson case told me something that made me angry. He confirmed what I had already inferred. Incredibly, he and his colleague, he said, worked with Marcia Clark on the DNA part of her rebuttal for close to four hours down at the district attorney’s office on the evening before she gave her final argument, and the session didn’t end until 2:30 in the morning, just a few hours before Clark had to stand up and address the jury. Driving back to his hotel room after the session, the prosecutor, who likes and respects Clark, said he nevertheless wondered “why Marcia had waited all this time to have this session with us, the first in-depth meeting she had ever had with us. We went over things she could have discussed with us months earlier.”

With the weight of the prosecution on this final address of yours to the jury urging a guilty verdict, how could you possibly, Ms. Clark, show so little dedication to your job—which was representing the People of the State of California in a brutal double murder case—that you put off the preparation of your rebuttal until the last moment, cramming like a high school kid before an exam? And if, in fact, you were aware of the tremendous responsibility you have as a lawyer for the people to bring about justice, and you didn’t prepare most of your rebuttal much earlier simply because you had no idea that it should be prepared way in advance and gone over, again and again, then shame on the district attorney’s office for not having any prosecutors who know how to prosecute a big case effectively and successfully. And if there are such prosecutors in the office, then shame on the DA for being so incompetent he had no idea who they are.

Marcia Clark’s inexcusable lack of preparation for her closing argument, something a prosecutor shouldn’t be guilty of even in his first or second jury trial, was reflected in many ways, including statements like the following, which are sprinkled throughout her closing argument (rebuttal): “Vannatter and Lange came out to Bundy, and I guess they showed up around 4:00, 4:30, I think it was.” (You guess? You think? You’ve been on the Simpson case for over a year and you don’t know? And if you didn’t know, you didn’t even bother to check the transcript?) “They still didn’t run out to Rockingham, okay? I can’t remember, I think he said it was around the time…” “Even then they didn’t go immediately. It wasn’t—I think about 5 o’clock when they finally went to Rockingham.” “And that instruction is 2?—2.80? Do you have it on the bench, Your Honor? Wait. I have it. Thank you.” After a break, “I forget where I left off, so I’m just going to pick up with something else.” “I can’t remember exactly. You can have it read back because I think what he said was 10:23.” “There was some testimony, I think, from Dr. Baden that…” Turning away from the jury, “It’s in evidence, isn’t it, Your Honor, the blood search sheet, work sheet? Yes, it is. Good. Good. You’ll [jury] be able to see it.” “At the end of the trial, or the end of the people’s case, or maybe it was the end of the whole trial…” “The testimony from Mr. MacDonnell and from Dr. Lee—I believe—but certainly from Mr. MacDonnell…” And so on.

I can’t tell you how bad this is. This is all proof that Clark never went over her summation even once. If she had, how was it possible she could have said even one, much less all, of these things to the jury? Unless we want to believe something equally bad, that she was aware she didn’t have certain information nailed down and made no effort to get it herself or have one of her colleagues get it for her.

It was obvious that the defense attorneys, particularly Scheck, had put more effort and preparation into their summations than the two prosecutors had. And, of course, if the prosecutors didn’t even spend enough time to bother confirming what they were saying to the jury, they didn’t even begin to spend enough time preparing a powerful argument to the jury with irresistible inferences of guilt. Is it right that the lawyers representing a killer who deserves to be punished are working harder than those representing the victims?

Although both Clark and Darden gave embarrassingly bad rebuttal arguments, most of the talking heads and legal experts were very impressed. Remarkably, one of the former DAs who was a network commentator opined that Clark had given a “brilliant rebuttal.” It was. To him. And a law school professor gave Clark’s rebuttal an A+ for presentation, B+ for strategy, and B+ for impact. The professor gave Darden an A for presentation, an A© for strategy, and an A© for impact. In other words, both Clark and Darden were about as good as you can get.

The reality is that the two prosecutors could have hardly been any worse. New York Times reporter David Margolick was one of the very few who sensibly reported what had occurred. Clark, he said, was “largely listless, and clearly exhausted.” (Margolick probably had no way of knowing that Clark had been up nearly all night.) He goes on to say that “at times Clark seemed like a student with too little time in which to answer too many test questions, who opted for the short true or false rather than the more important essays. At other times she had the very air she attributed to Mr. Simpson following the killings, pressed and frantic. Her task was complicated because of her obvious exhaustion. Ms. Clark sighed frequently, occasionally rubbed her eyes, forgot facts, reached for words and tripped over phrases.”

And Margolick was for the most part just talking about Clark’s terrible delivery. Substantively speaking, she was appreciably worse.

 
 

A big error both prosecutors made in their rebuttal arguments—one that the overwhelming majority of prosecutors make—is that for the most part they confined their closing argument to merely answering (rebutting) the defense arguments. But if you do that, your argument is almost necessarily defensive in nature, and the golden opportunity the law gives the prosecution to end its case on a powerful, affirmative note is almost converted into a negative, a liability. In rebuttal, the prosecutor can only discuss evidence which the defense has spoken about, or evidence which rebuts what the defense has spoken about. But neither Clark nor Darden apparently know that rebuttal does not have to be a restrictive summation at all. After the prosecutor has responded to and rebutted all the defense allegations, he has the opportunity to argue his entire case all over again. All he has to do is quote the defense attorney’s inevitable assertion that the prosecution did not offer sufficient evidence to prove guilt beyond a reasonable doubt. This legally gives the prosecutor, in rebutting this contention, the right to cite all the evidence of guilt again. (However, in rebuttal, although the evidence itself is set forth more briefly, the prosecutor should draw new or expanded inferences of guilt from the evidence.)

Here, both Darden and Clark, like inexperienced prosecutors, spent 90 to 95 percent of their closing arguments responding to the defense allegations, thereby coming across as defensive and permitting the defense to determine the prosecutors’ agenda in their final appeal to the jury. Clark was at her best when she finally, in the very closing moments of her final address, briefly went over with the jury what she called “unrefuted evidence” of Simpson’s guilt. Though she did not draw inferences of guilt from these items, they were the kind that bespeak guilt by themselves, e.g., “between 9:36 and 10:53 [on the night of the murders], the defendant’s whereabouts are unaccounted for” “Alan Park buzzed the intercom at Rockingham at 10:40, at 10:43, and at 10:49. There was no response” “The [bloody] shoe prints at Bundy were from a size-12 Bruno Magli shoe…the defendant wears a size-12 shoe,” etc.

And I felt Clark ended her summation effectively by playing for the jury a compilation of Nicole’s 1989 and 1993 911 calls where she is heard being in terror of Simpson, and crying out for help. While the tapes were being played, the prosecution flashed slides of a bruised and battered Nicole on the courtroom screen. Clark argued: “I think the thing that perhaps was so chilling about her voice [on the tapes] is that sound of resignation, inevitability. She knew she was going to die. And Ron, he speaks to you by his struggling so valiantly. He forced his murderer to leave evidence behind that you might not ordinarily have. They both are telling you who did it with their hair, their clothes, their bodies, their blood. He did it. Mr. Simpson. Orenthal Simpson. He did it.”

It was moving and eloquent. But it was far too little and far too late.

It was difficult for Darden to be effective. Because he spent so little time preparing his rebuttal, his summation consumed only forty-seven pages of transcript. I’ve already pointed out that in his opening argument a few days earlier, Darden had very unwisely told the jury that on the issue of whether Simpson was guilty or not guilty, “the decision is yours, and I’m glad that it is not mine,” thereby implying that it’s a close, tough case (unbelievably—there’s no other adverb that comes to mind—this is almost conceding, as I said earlier, that it’s a reasonable doubt case), the very opposite of what a prosecutor should be conveying to the jury. But apparently not one of his twenty-four colleagues on the case brought this fact to his attention, nor did he apparently realize how inadvisable such a remark was himself, because in his closing argument two days later, he made it even worse, expressly telling the jury: “You’ve got a tough job, a very tough job. I don’t envy you in that regard.” You don’t even have to be a lawyer to realize what a grave mistake this is.

Darden’s strength in summation was the obvious sincerity with which he spoke. And he is someone who, like Hemingway, can elicit a lot of meaning and a certain amount of power from the simplest of words. But that only takes one so far in summation. There’s got to be substance, a tremendous amount of it, to prevail. And one also has to have common sense. Darden displayed neither in either of his summations.

Take the issue of domestic abuse, which was Darden’s major assigned bailiwick at the trial. Although his remarks in his opening argument about the “shortening fuse” of Simpson leading up to a murderous rage were very interesting and probably right, as I have previously indicated, he was setting up an unnecessary burden for himself and compounding the problem by engaging in obvious speculation to meet it. The moment the words were leaving Darden’s lips, I knew Cochran, in his summation, would have a field day with Darden’s speculations. “When people theorize about short fuses,” Cochran told the jury, “it’s just speculation.” Other references: “Darden’s speculative theories” “Then he [Darden] goes into this kind of make-believe fantasy world” and “Dr. Darden” for Darden’s suggesting that like a psychiatrist, he knew what was on Simpson’s mind.

Darden’s stating as fact his speculation that Simpson had a fuse that got shorter and shorter until it exploded was bad enough. But what made his “shortening fuse” argument even less credible to the jury was the following: the dance recital video showing Simpson in a very good mood just hours before the murders (Cochran told the jury: “Mr. Darden could speak a thousand words, and I could show you that video. It puts the lie to this theory about some murderous rage”); and the fact that, around 9:00 p.m., just an hour and fifteen or twenty minutes before the murders, Simpson had a telephone conversation with Dr. Christian Reichart, a chiropractor friend of his, and Reichart testified that Simpson “seemed very jovial.” Darden really got into the wildest of speculations when he told the jury that the reason Simpson was jovial is that he had already made the decision to kill Nicole, and therefore was at peace with himself and happy. Cochran’s response? “Instead of Chris Darden standing here and saying, well, that [Reichart’s testimony] is pretty tough evidence for us to overcome, he says O. J. Simpson was happy because he was going to kill his wife. I don’t think any of you believe that. It flies in the face of everything that is reasonable” and around 9:15 p.m., an hour before the murders, Simpson and Kato Kaelin went to McDonald’s to get a hamburger, something that Cochran again argued flew in the face of Darden’s “shortening fuse” argument. “I suppose if you’re in this jealous rage,” Cochran argued, “if the fuse is running so short, it’s interesting, isn’t it, to stop and go get a hamburger at McDonald’s.”

So Darden’s handling of the domestic abuse issue in his opening argument was ill-advised and fraught with vulnerability. In his rebuttal, however, if it’s possible, he was even worse. Throughout the trial and even before it, many people said, in conversation and on call-in talk shows, that just because Simpson beat Nicole didn’t mean he murdered her. They’d point out that the overwhelming majority of men who do beat their wives do not, in fact, go on to kill them. Knowing this type of remark is out there and hence likely to be in the minds of one or more jurors, don’t you automatically work up an argument to answer this, whether or not Cochran makes this same argument, which you can assume he will?

Cochran, in his summation, surely and predictably downplayed the significance of the domestic violence in the Simpson case, suggesting to the jury that any physical abuse Simpson may have inflicted upon Nicole had no relevance to the murder case, yet this was Darden’s entire response to Cochran on the domestic abuse issue: “The defense sloughed off the testimony and evidence about domestic violence like it didn’t mean anything. That is because they can’t touch it and they can’t deal with it.” That’s all? Just one line, in your final address to the jury, to respond to defense attacks on the relevance of the domestic abuse evidence? Try to imagine it. You’ve been on a case for almost a year, and you’re the prosecution’s domestic abuse guy, it’s the main area for you to argue, and you know the defense has no choice but to argue that Simpson’s domestic violence doesn’t mean anything. Don’t you think that with a whole year to mull it over, you could come up with more to knock down the defense’s position than just these thirteen words: “That is because they can’t touch it and they can’t deal with it”?

In responding to Cochran’s argument that the domestic violence by Simpson against Nicole was not relevant to the murder charges, and just because he hit her doesn’t mean he would murder her, don’t you argue to the jury that although most men who beat their wives may indeed not go on to murder them, that that is looking at the statistics the wrong way? That even without statistics, common sense will tell you that in those cases where husbands have, in fact, murdered their wives, the overwhelming majority have previously physically abused and battered their wives. So certainly, though it is not conclusive, Simpson’s history of physical abuse against Nicole makes it “more likely” that he murdered her. At no time in his opening or closing addresses to the jury did Darden use the “more likely” (or similar language) argument. Instead, though he opted to present a skeletal case of domestic violence and abuse (see earlier discussion), the whole thrust and essence of Darden’s argument to the jury was that what limited evidence he did offer proved that Simpson killed his former wife. In post-trial interviews with the jurors, no part of the prosecution’s case was viewed as weaker by them than the domestic abuse evidence.

To expose the absurdity of Cochran’s argument that Simpson’s prior domestic violence and abuse against Nicole didn’t have any relevance to the murder case, instead of his pitiable thirteen words, couldn’t Darden at least have said something like this?

“Let me give you folks absolute proof that Mr. Simpson’s history of physical and psychological abuse against his wife is very relevant to these murder charges against him. If the evidence had showed that Mr. Simpson and his wife, Nicole, had gotten along wonderfully, that he never once touched her in an offensive way or even yelled at her, does anyone really believe that Mr. Cochran would not have argued to you words to this effect? ‘It’s ridiculous for the prosecution to suggest that Mr. Simpson murdered Nicole Brown. In all their years of marriage, they got along beautifully. Not once did he hit her, slap her, or even push her. He never even raised his voice to her. And suddenly, out of a clear blue sky, he is going to take a knife and stab her viciously to death? That’s crazy, and the prosecution knows it. It doesn’t make any sense.’ Surely, none of you doubt that he would have made that precise argument to you if his client and Nicole had gotten along well during their marriage. There’s the proof, ladies and gentlemen of the jury, that the presence or absence of physical and psychological abuse by Mr. Simpson against Nicole is very relevant to the issue of his guilt for these murders. Since you know Mr. Cochran would have made this argument to you if there had been no physical abuse, and it would have been a valid argument, this is proof of the relevance of the evidence where there has been physical abuse.”

But the prosecutors apparently didn’t have it in them to make simple, obvious arguments like this.

I said earlier that it’s possible Darden wasn’t told until a few days before he gave his rebuttal argument that he was going to give it. If that, in fact, is true, is that any excuse for his failure to make the arguments I’ve suggested to rebut what Cochran said? None whatsoever. Firstly, these are automatic arguments that don’t take more than a few moments to think of. Secondly, in Darden’s opening argument he told the jury he knew Cochran was going to make these arguments. After telling them this, he could have gone on and made the above points, as well as many others he should have come up with during the preceding year.

With respect to circumstantial evidence, the prosecutors let the defense attorneys get away with highway robbery. In addition to arguing, of course, that the prosecution hadn’t proved Simpson’s guilt beyond a reasonable doubt, both Cochran and particularly Scheck argued to the jury on several occasions that there was a reasonable doubt as to whether a certain fact was true, and hence this entitled them to a not-guilty verdict. There were, Cochran argued, “many, many, many reasonable doubts” in the case.

Scheck argued that the LAPD crime lab was a “cesspool of contamination” and therefore its conclusions gave rise to “a reasonable doubt.” He even went so far as to argue that the prosecution “had to prove the blood evidence wasn’t tampered with beyond a reasonable doubt,” i.e., the prosecution had to prove a negative beyond a reasonable doubt, for which there is no legal authority. Apparently all the other evidence of guilt was irrelevant if the blood evidence had been tampered with. I kept waiting for the prosecutors, in their rebuttal, to point out that “the only thing we have to prove beyond a reasonable doubt is Mr. Simpson’s guilt.” But they never did. Not once.

The circumstantial evidence instruction says that “each fact which is essential (obviously, not every fact in a case) to complete a set of circumstances necessary to establish the defendant’s guilt must be proven beyond a reasonable doubt.” Using this instruction, Scheck argued to the jury that there was a reasonable doubt as to whether the police had planted blood on the socks in Simpson’s bedroom, and, he said, the socks were “an essential fact” in the prosecution’s case. Therefore, he concluded, this was another “reasonable doubt.” But of course the socks were not essential to proving Simpson’s guilt. Even if they had never existed, or even if blood had been planted on them, if there was sufficient other evidence in the case to prove Simpson’s guilt beyond a reasonable doubt, as there was, the prosecution would still be entitled to a guilty verdict. Likewise, Scheck somehow had it figured out that if Mr. Simpson had in fact been wearing the bloody glove found at his Rockingham estate, and had cut his finger the way the prosecution claimed he did during the murders, then blood of Mr. Simpson’s would be expected to be found on “the top fingers of the glove,” and because it wasn’t, he told the jury “that has to give you a reasonable doubt.”

Just as the defense attorneys never told the jury that contamination would change someone else’s blood into Simpson’s (knowing they would sound ridiculous if they said this), only that contamination made the results “unreliable,” Scheck and Cochran never said that each one of these individual alleged problems with the prosecution’s case created a reasonable doubt “of guilt.” As I’ve indicated, they simply said there were “many reasonable doubts,” i.e., a reasonable doubt here and a reasonable doubt there.

And the Simpson jurors swallowed this hook, line, and sinker. Discussing the fact that Simpson’s blood was at the murder scene, jury foreperson Armanda Cooley says in her book, “We [the jury] can’t explain it away. Me, personally, I have not tried to explain it away at all. That was not one of the issues [Simpson’s blood at the murder scene was not one of the issues?] and that was definitely not the reasonable doubt we based our decision on”—i.e., Armanda and her friends had more important things to concern themselves with than Simpson’s blood being at the murder scene. The game, apparently, was not about whether or not Simpson’s guilt had been proved beyond a reasonable doubt, but whether a reasonable doubt could be found anywhere at all in the case. And if it could, it was a “reasonable doubt” case and Simpson was entitled to a not-guilty verdict. For instance, Cooley said that if Fuhrman was a liar, “you’ve got reasonable doubt right there.”

The bottom line, of course, is that even if the LAPD laboratory was a cesspool of contamination, or even if a certain item of evidence was planted or tampered with, or even if Fuhrman was a liar, this did not preclude the jury, as a matter of law, from concluding that the prosecution, by the weight of all the other evidence, had proved Simpson’s guilt beyond a reasonable doubt. Yet the jury was led to believe that if there was a reasonable doubt as to any contested fact, Simpson was entitled to a not-guilty verdict. But in their rebuttal arguments, not one word was uttered by either prosecutor to clarify this point, which could not possibly have been more important, nor did they ask the judge to clarify this point in his instructions to the jury.

With the circumstantial evidence instruction on reasonable doubt, Scheck committed armed robbery in broad daylight and all the prosecutors did was stand by and watch. Scheck must have felt as if he were taking candy from a baby.

 
 

What was totally lacking from both prosecutors’ arguments, opening as well as closing, was drawing powerful inferences of guilt from the evidence, one after another, that no one else in the courtroom had thought of—the type that causes one to say, “Hey, I never thought of that.” When this happens you know you’re listening to a first-class summation, one that is elevated above the pedestrian, prosaic summations that are virtually all one hears in American courtrooms. In the Simpson case, the two prosecutors didn’t even make many of the most obvious arguments, much less those no one else had thought of.

And what was almost totally lacking from both prosecutors’ arguments was any imagination, or eloquence, or oratorical style. Nothing is more effective in driving home an important point than a colorful and well-chosen example, metaphor, or even a humorous story. The virtual absence of soaring oratory by the prosecutors—their very few attempts at a colorful example or parable, with the lone exception of Darden’s talking about the jury’s rescuing a baby (“baby justice”) from a burning building, were banal and dull—showed that both had the mentality of journeyman lawyers, ill equipped to have been thrust on center stage in what the media called “the trial of the century.”

For example, this type of argument would have been ideal for the Simpson jury at the very beginning of closing argument, even though none of the jurors may ever have read Victor Hugo:

“I wonder if any of you folks have read Victor Hugo’s account of the octopus. He tells us of how it doesn’t have any beak to defend itself like a bird, no claws like a lion, nor teeth like an alligator. But it does have what could be called an ink bag, and to protect itself when it is attacked it lets out a dark fluid from this bag, thus making all of the surrounding water dark and murky, enabling the octopus to escape into the darkness.

“Now I ask you folks, is there any similarity between that description of the ink bag of the octopus and the defense in this case? Has the defense shown you any real, valid, legitimate defense reasonably based on the evidence, or has it sought to employ the ink bag of the octopus, and by making everything dark around Mr. Simpson, tried to let him escape into the darkness?

“I intend to clear up the water which defense counsel have sought to muddy, so that you folks can clearly see the evidence, the facts, the issues in this case, so that you can behold the form of the retreating octopus and bring this defendant back to face justice.”

With respect to the use of colorful examples to make a point, this is an argument I gave in a double-murder case based on circumstantial evidence. The prosecutors should have used some variation of this:

“I think that counsels’ problem is that they misconceive what circumstantial evidence is all about. Circumstantial evidence is not, as they claim, like a chain. You could have a chain spanning the Atlantic Ocean from Nova Scotia to Bordeaux, France, consisting of millions of links, and with one weak link that chain is broken.

“Circumstantial evidence, to the contrary, is like a rope. And each fact is a strand of that rope. And as the prosecution piles one fact upon another we add strands and we add strength to that rope. If one strand breaks—and I’m not conceding for a moment that any strand has broken in this case—but if one strand does break, the rope is not broken. The strength of the rope is barely diminished. Why? Because there are so many other strands of almost steel-like strength that the rope is still more than strong enough to bind these two defendants to justice. That’s what circumstantial evidence is all about.”

There were all types of opportunities in this case for the prosecutors to use humor in their summation to point out the changing and inconsistent positions the defense took—for instance, the three different stories they floated as to what Simpson was doing at the time of the murders. This type of argument, from one of my murder cases, is illustrative: “Jack Dodd’s flip-flops on the witness stand in this case remind me of a story people tell about a civil case years ago. The plaintiff,” I recalled to the jury, “sued his neighbor alleging that while he was walking along the sidewalk in front of his neighbor’s home, the neighbor’s dog had run out and bitten him, causing injuries. The neighbor filed an answer to the complaint in which he set forth three contentions: Number one, he said, ‘my dog was chained to the house, and the chain doesn’t extend out to the sidewalk, so there was no way for my dog to bite the plaintiff’ number two, ‘my dog is an old dog, he doesn’t have any teeth, so even if he did bite the plaintiff, he couldn’t possibly have hurt the plaintiff’ and number three,” I shouted out, “‘I don’t even own a dog.’ This is Jack Dodd,” I told the jury, whose laughter cleared some of the tension that had been building up in the final hours of the trial.

I was also waiting for the prosecution to point out to the jury that the prosecution doesn’t have the burden to prove every little point in a case and answer every single, conceivable question the defense might raise or the jury might have, and that the prosecution’s failure to prove every single point doesn’t negate all that has been proved. I kept waiting for the prosecutors to point out that the heart of the defense case for over nine months, both as to the frame-up and the contamination theories, was to treat every question asked as the equivalent of proof, to split hairs, to focus in on one penny-ante mistake, discrepancy, or inconsistency after another, and try to blow their significance totally out of proportion. Yet the prosecutors never once made an argument such as this to the jury:

“If you put virtually any criminal case under a high-powered microscope, you’re going to find a few discrepancies here and there, inconsistencies, slip-ups, unanswered questions, incompetence, etc. That’s true because of the nature of life. But they don’t add up to anything. Things don’t happen in life with mathematical precision and in apple-pie order. And the law takes cognizance of this. That’s why the prosecution only has to prove guilt beyond a reasonable doubt, not beyond all doubt. If the prosecution had to cross every t and dot every i to get a conviction, we’d rarely get one.”

This could have been followed by a current example of human fallibility which the jury could relate to, such as this, from my summation in the murder case upon which Till Death Us Do Part was based:



Mr. Goldin devoted almost fifty percent of his closing argument to attacking Michael Brockington and accusing him of murder, mind you. He also said that Brockington made many inconsistent statements on the witness stand, and hence he is not a believable witness. Well, I don’t think any normal human being could take that witness stand and answer several hundred questions pertaining to fifty or more events taking place over a period of two years without there being some minor discrepancies in his or her testimony.

Goldin’s theory is that if the prosecution doesn’t call robots and computers to that witness stand, if we only call human beings, somehow or other Alan Palliko didn’t pull that trigger on Henry Stockton. If Dave Goldin wants to play a game like that, ladies and gentlemen, let him play it by himself.

Recall Frank Borman—Colonel Frank Borman? He was the commander of the Apollo 8 flight that just recently circumnavigated the moon. On the first day of that flight, when Borman was sending transmissions back to Cape Kennedy, he referred to the Apollo 8 flight as the Gemini 8 flight, a flight he had participated in back in 1965.

Now, just consider the monumental preparation that Frank Borman must have put into that Apollo 8 flight, and yet Frank Borman is sending back messages from Gemini 8. Can’t you just hear Mr. Goldin in the control center down at Cape Kennedy when Borman sent any messages thereafter? “We can’t believe that man. His credibility has been destroyed. He is unreliable, and these photographs he’s sending of the moon—how do we know they are not fake?”


 


I was particularly amazed that the prosecutors never argued to the jury the ridiculous improbability of all the things pointing to Simpson’s guilt in this case being just a coincidence. Both prosecutors acted as if they hadn’t the faintest idea how to prosecute a circumstantial evidence case. I’ve put people on death row—and this is not an exaggeration—where the circumstantial evidence was one hundred times less powerful than in this case. Although Clark and Darden did, a surprisingly few times, say “Is it just a coincidence that…” and although the prosecutors, in their arguments to the jury, did cite most of the pieces of evidence they presented at the trial which pointed to Simpson’s guilt, they never, remarkably, put all of the evidence and circumstances together and pointed out that as the number of circumstances pointing to guilt increases, the likelihood of any of them being a mere coincidence dramatically decreases. That is, they never made the obvious argument that the combination of all these coincidences made the conclusion of Simpson’s guilt mandatory.

In other words, argue to the jury:

“The five drops of blood at the murder scene as well as the blood on the rear gate just happen [“Is it just a coincidence that…” phrasing could also be used in the following litany] to be Mr. Simpson’s; the killer’s size-12 shoes just happen to be the defendant’s shoe size; only 299 pairs of these size-12, rare, Italian-made Bruno Magli shoes were ever distributed in the United States in 1991 and 1992, and were sold in only forty stores in the entire country, one of which is Bloomingdale’s in New York, and we know that Mr. Simpson just happens to have been a regular customer at Bloomingdale’s during this same period, buying size-12 dress and casual shoes there; the glove left at the murder scene just happens to be the same, identical type Nicole bought for Mr. Simpson at Bloomingdale’s in December of 1990, one of only two hundred pairs like them sold throughout the whole country that year; in photos and videos of Simpson broadcasting NFL games from January of 1991 through 1994, he just happens to be wearing these same, highly distinctive gloves; the two gloves found at Bundy and Rockingham are size extra-large, which just happens to be Simpson’s glove size; shortly after hearing two men arguing at the crime scene, Robert Heidstra, a defense witness no less, just happens to have seen a white utility vehicle—which he said could very well have been a Ford Bronco—rapidly leaving the area where the murders were committed; these murders just happen to have occurred on the same day Nicole rejected Mr. Simpson’s company at the dance recital, and he was unable to reach his girlfriend, Paula Barbieri, all day, suggesting a rejection by her, also; Mr. Simpson just happens to have beaten Nicole severely in the past, to the point where she was in fear of her life and told people he was going to kill her; Mr. Simpson just happens to have cut himself very badly around the very same time of the murders; he just happens to have cut himself on his left hand, and we know the killer most likely got cut on his left hand, because his left glove was found at the murder scene and four out of the five blood drops were just to the left of his bloody shoe prints; dark-blue cotton fibers, the same color and material as the sweatsuit Simpson was wearing on the night of the murders, just happen to have been found on Ron Goldman’s shirt; nine hairs with the same microscopic characteristics as Mr. Simpson’s just happen to have been found inside the dark knit cap found at the feet of Ron Goldman; another of these same hairs just happens to have been found on Ron Goldman’s shirt; a fiber with the same microscopic characteristics and rose-beige color as those from the carpet of Mr. Simpson’s Bronco also just happens to have been found on the knit cap discovered at the murder scene; Nicole’s and Ron’s blood just happens to have been found inside Mr. Simpson’s Bronco; Nicole’s blood just happens to have been found on socks of Mr. Simpson’s found on the floor in his bedroom, and Mr. Simpson’s blood just happens to have been found on one of the socks; a bloody glove matching the glove found at the murder scene just happens to have been found on the defendant’s property within hours of the murders; Ron’s, Nicole’s, and Mr. Simpson’s blood, as well as hairs with the same microscopic characteristics as Ron’s and Nicole’s, and a fiber matching those from the carpet of Mr. Simpson’s Bronco, just happen to have been found on this glove; it just so happens that at the same time Kato Kaelin walked outside his guest house with a flashlight to investigate the source of the three thumps on his wall, the limo driver, who saw Kaelin searching the grounds, also saw Mr. Simpson coming from the same general direction of where the thumps were heard, and saw him enter the front door of his home; of the 392 exhibits the defense introduced at this trial, it just so happens that the gloves Nicole bought Mr. Simpson, which we know are identical to the evidence gloves in this case, the dark-blue cotton sweatsuit that Kato Kaelin saw him wearing less than an hour before the murders, and the little black bag which Mr. Simpson insisted Kato Kaelin not pick up to put in the limo about to depart for the airport, have never been seen again and were not among the exhibits; even though the temperature around 11:00 to 11:30 p.m. on the evening of June 12, 1994, in the area between Brentwood and LAX was in the high fifties or low sixties, a cool evening, and even though the air conditioner was on in the limo, Mr. Simpson just happens to have been sweating and very hot, complaining two or three times to the limo driver about the heat; two plastic bags just happen to have been missing from the hotel room in Chicago where Mr. Simpson stayed for a few hours on the morning after the murders; of the twenty-four hours of the day on June 12, the only one of those twenty-four hours that the defendant, Mr. Simpson, couldn’t provide an alibi for just happens to have been the hour in which these murders occurred. [And so on with at least ten or fifteen other items of circumstantial evidence pointing to Simpson’s guilt that obviously were not coincidences.]

“At what point do these things stop being a coincidence, ladies and gentlemen of the jury? When you folks, as intelligent human beings using your common sense, say to yourself: ‘Aw, c’mon, you’ve got to be kidding. It’s ridiculous to suggest all of these things are just an incredible coincidence. That’s not life as we know it.’ That’s when all this circumstantial evidence stops being a coincidence. When you people, as intelligent, sensible human beings—and that’s why we selected you folks for this jury—say to the defense attorneys in this case, ‘Let’s stop living in a fantasy world and come back to earth.’

“When a person is innocent of a crime, ladies and gentlemen of the jury, chances are there isn’t going to be anything whatsoever pointing toward his guilt. Chances are there will be nothing. But now and then, because of the very nature of life and the unaccountability of certain things, maybe one thing, in rare situations maybe even two things, will peculiarly point toward his guilt even though he is innocent. And in highly unusual and virtually unheard-of situations, maybe even three things will point to his guilt, even though he is innocent. But ladies and gentleman of the jury, in this case, everything, everything, points to this man’s guilt. Not only does the physical, scientific evidence in this case conclusively prove this defendant’s guilt, but virtually everything he said and did points irresistibly to his guilt. We’ve set forth for you a staggering number of pieces of evidence that point to this man, and this man alone, as the murderer of these two precious human beings. Under these circumstances, it is not humanly possible for him to be innocent. If O. J. Simpson didn’t commit these murders, ladies and gentlemen of the jury, then the two victims in this case are still alive.”

If anyone reading this book is saying to himself or herself, “How could it be possible for the performance of the prosecutors in this case to have been as poor and defective as Mr. Bugliosi says it was?” don’t make the mistake of then concluding that it must not have been, because that would be an assumption on your part without any evidence to support it. The point is, very unfortunately for justice in this case, that it was this bad, and if there is any doubt that I am telling you the truth, order a copy of the transcript of their arguments from the court reporter, or get a copy of the video of their arguments, and you’ll see. I mean, when the prosecution spends more time in their summation to the jury talking about Ronald Shipp than the defense’s claim of a police conspiracy, does anything else have to be said?

Going on, the prosecutors did make the argument that the brutality of the murders showed they were personal, the killer having a rage and passion against Nicole, as the evidence showed Simpson did, and that the killings were not, therefore, committed by a professional hit man or some stranger. And Darden argued: “Who in the past has ever raised a hand to this woman? Who during the days and the hours leading to her death was upset with her? Who had a score to settle with Nicole?” But these few words were far, far too brief a statement on such a major point. And Marcia Clark’s very short argument to the jury—“Who else would know when the children were going to be in bed? Who else would know the perfect time to attack and get Nicole without the children being in the way?”—fails to address the issue of who else would have had any reason to commit these murders. It is also a poor question since in its language it excludes far too little of the rest of the world as possible killers.

On the critical issue of excluding all other possible killers, I believe the prosecutors should have argued that point in much more depth and much more powerfully. The following is an abbreviated version of an argument that could have been made on this issue.

“I’m sure you folks recall that in Mr. Cochran’s summation to you, when he said that Mark Fuhrman should have been booted off the police force a long time ago, he said that you, the jury, by your verdict, should stop the Mark Fuhrmans of the world and the cover-up for him by others. Then he said, ‘If you don’t stop it, then who?’ But there’s no evidence at all that Mark Fuhrman did anything wrong in this case for anyone to cover up for. And even if there were, the only job you folks have to do in this case—and you of course know this—is to determine whether we’ve proved Mr. Simpson’s guilt beyond a reasonable doubt. Your job is not to try to change the police or society by your verdict. No jury, in any case, has such a duty. Not only don’t you have such a duty, and not only would it be a violation of your oath to try to take on such a duty, but any verdict by you in this case would be incapable of materially changing society as we know it.

“So rather than the wholly improper question by Mr. Cochran, ‘If you don’t stop it, then who?’ let’s ask a much more proper question, one that you, as jurors, should definitely be thinking about. To paraphrase Mr. Cochran, ‘If Mr. Simpson didn’t commit these murders, then who?’ Who else would have had any reason to commit these murders? We know Mr. Simpson beat his wife severely, to the point of the photos you saw where poor Nicole’s face is swollen and black and blue. To the point where she had to call the police nine times during their marriage. To the point where she was in fear of her life at his hands. Recall her crying out to Officer Edwards, ‘He’s going to kill me, he’s going to kill me, he’s going to kill me.’ People, even those who are getting a beating, don’t normally use words like that. You only use those words when you sense it’s going to really happen. I ask again, who else would have had the motive to kill these two young people? We know from the evidence that both Ron and Nicole were apparently well-liked and fun-loving young people in the prime of their lives—Nicole was only thirty-five, Ron just twenty-five. What is the likelihood that someone they knew would have had a reason to kill either one of them, much less both of them, and particularly in such a savage and brutal way?

“And we know it wasn’t a burglar or robber, because there was no burglary or robbery. These aren’t the type of murders that burglars or robbers commit anyway. And it’s clear the murders weren’t done by a professional hit man. Who in the lives of these young people would have had any reason to hire someone to kill either one of them? And contract killings almost always are with a gun—they are quick and not messy. These murders, ladies and gentlemen of the jury, bear the unmistakable signature of a killer who was intimately involved with at least one of the victims. The vicious knife thrusts were born out of angry and wild passion, not just an intent to get a job done for some third party. I ask you once again to ask yourself this question back in the jury room—who else had any reason at all to kill Ron and Nicole, particularly in this way? There is simply no one except O. J. Simpson, the defendant in this case.

“And you know, one thing we know about the defense team in this case. We know they had all the money they needed to defend this man. There was testimony that one of their witnesses, Dr. Baden, who was on the stand for only a few days, was paid in excess of one hundred thousand dollars by the defense in this case. I don’t know about any of you folks, but I don’t even make that much money in a whole year. So we know that money was no object in their defense of Mr. Simpson. A large staff of lawyers and assistants, private investigators, you name it, they had it. And they had to know that the very best defense to these murders was to prove that someone else committed them. And you know, you just know they’ve been scouring every nook and cranny of this city and elsewhere to see if they could put the hat on someone else for these murders. They even set up an 800 number begging for any scrap of evidence they could find pointing to someone else. We also know the defense has the power of subpoena, and we’ve seen they weren’t hesitant about calling witnesses to that stand when they wanted to prove a point. Yet consider this. After all these months and all the money expended on Mr. Simpson’s defense, they never offered one witness, one speck of evidence that anyone, anyone other than their client, committed these murders. And the reason they didn’t is that no such witness, no such evidence, existed.

“No one on the face of this earth other than this man right here had any reason to kill these people. Or even physically hurt them in any way whatsoever. And ladies and gentleman of the jury, I know you’re not going to fall for the argument Mr. Cochran and Mr. Scheck made to you with respect to other matters that the reason they never did this or that is that the defense has no burden of proof, the prosecution does. If they’re really operating under that assumption, why did they call fifty-eight witnesses to the witness stand? Why did they put on any evidence at all? Yes, the prosecution does have the burden of proof, but I’ve never heard of a defense attorney watching his client get convicted and going to prison and saying, ‘Well, I know a lot of witnesses and a lot of evidence that could clear my client, but the prosecution has the burden of proof, so I’m not going to say boo.’ Surely, you have to know, that if the defense attorneys had any evidence at all in this case pointing to some other specific person or persons, they would have presented this evidence to you. We know that.

“In fact, Mr. Cochran was so desperate to have you believe someone else committed these murders that you’ll recall he even suggested during cross-examination—he didn’t have any evidence, of course, to support this wild speculation—that maybe Colombian drug lords were responsible for Nicole’s murder. Can you imagine that, folks? Colombian drug lords. You know, lawyers do give wings to their imagination, but when Johnnie came up with that Colombian drug lord talk, I was glad there were no windows in this courtroom, because if there had been, Johnnie would have flown right out of here. As you know, even Mr. Cochran eventually realized how deranged and preposterous that suggestion was, and in his final summation to you folks he decided to come up with a new theory. But it turned out to be just as absurd and irrational as the first one—that maybe the killer or killers were really after Ronald Goldman because of what Ron had in the envelope he took with him to Bundy. But that argument is so ridiculous no one could possibly buy it. For one thing, if the killer or killers were after the contents of the envelope, why didn’t they take the envelope? In fact, as you know, the envelope, which we know contained Nicole’s mother’s eyeglasses, wasn’t even opened. I have to say I’m disappointed in Johnnie. He is a bright fellow, but he’s been on this case for well over a year, and this is the best he and his associates can come up with? Colombian drug lords, or killers out to get the contents of an envelope they don’t take or even bother to open? I mean, these arguments are simply embarrassing.

“Only one person, O. J. Simpson, committed these murders, and only one person, O. J. Simpson, had any motive or reason to. The defense attorneys know this, so in desperation they have come up with speculations and arguments so light in substance they are not only floating lazily up in the clouds, unconnected to any evidence in this case, but worse yet, are unconnected to any previously recognized form of logic.”

 
 

The prosecutors in the Simpson case, inexcusably, elected not to present a great amount of highly incriminating evidence during the trial. And in their summations, they were clearly outargued by the defense team, particularly Cochran. The prosecutors failed to make one powerful and necessary argument after another, and even those they did make were not made well. In summation, the force and power of the prosecutor’s remarks have to be so compelling that the jury feels it has no choice but to convict. I got no sense of that at all from Clark’s or Darden’s summations.

As I said at the start of this book, this long conversation with you, the prosecutors were dealing, number one, with a jury that was difficult, but no worse than a great number of other juries that routinely convict criminal defendants charged with serious crimes. So the jury wasn’t sharp. With any jury, particularly one like the Simpson jury, the prosecutor, as I indicated earlier, has to put a bib on the jury and spoon-feed it. These prosecutors, by failing to make a number of obvious arguments, and arguing others very poorly, did not do that.

They were also dealing with a jury many of whose members were probably biased in favor of Simpson, one that wanted to find some way to acquit him. That is, the jurors were predisposed to search for enough evidence to raise a reasonable doubt in their minds. (No juror just decided, “The evidence is immaterial and the trial is a waste of time. I’m going to find O.J. not guilty even if he committed these murders.” I don’t believe that for one moment.) And the prosecutors accommodated the jury, with the glove demonstration, with the way they handled Fuhrman, and in many, many other ways. In other words, the prosecutors allowed the jury to acquit Simpson. They gave the jurors a choice, as opposed to clearly eliminating, by evidence and argument, any verdict other than guilty. Even though they easily could have, the prosecutors didn’t even begin to foreclose, in the jury’s mind, all possibilities of their finding Simpson not guilty.

Simpson juror Carrie Bess said on NBC’s Dateline on January 16, 1996: “I’m sorry, O.J. would have had to go if the prosecution had presented that case different, without the doubt. As a black woman, it would have hurt me. But as a human being, I would have to do what I had to do.” It bears repeating that as bad and incompetent as the prosecution was in this case, in the first vote taken by the jury, two jurors, one black and one white, voted guilty. There is no question in my mind that if there had been a powerful prosecution in this case, the strong probability is that Simpson would have been convicted. At an absolute minimum it would have been a hung jury.

Black people are often religious (Cochran, of course, knows this, and it’s the reason he sprinkled his argument liberally with references to God and the Bible), and having it on their conscience that they knowingly let a murderer go free is something that anyone, particularly a religious person, would want to avoid. Evidence, for instance, like the suicide note, Simpson’s having a gun, passport, and a cheap disguise at the time of his arrest, and particularly his admission he was dripping with blood in his car and home around the very same time of the murders and had no idea how he got cut, is the type of evidence, in fact, that causes any juror, who knows he has to live with his decision for the rest of his life, to feel he has no choice. If he doesn’t give this evidence the weight which he immediately recognizes it’s entitled to, he knows it’s going to bother him always, and humans instinctively recoil from the thought of so burdening themselves.

Religious people know that in the Bible, murder is the ultimate crime, and they believe it should be severely punished. The prosecutors in the Simpson case, by their extremely poor performance, permitted the jurors to live with their consciences. After I had already written these words in the first draft of this book, I read Madam Foreman. On page 154 of the book, Armanda Cooley, the foreperson of the jury, describes her state of mind before reaching the verdict: “My whole thing was I wanted to be able to live with myself.” I, for one, already knew this. It’s just common sense. On Oprah Winfrey’s show, juror Gina Rosborough said the jury went through the deliberation process “to clear everybody’s conscience.” The jurors told each other, she said, they would “be able to wake up in the morning and look at yourself in the mirror and be proud of what you did. The prosecution, they did a good job. But…everybody had questions.”

Interestingly enough, the prosecutors, by the language they used in arguing reasonable doubt, even suggested to the jury that perhaps there was some doubt about Simpson’s guilt. Not once did they ever tell the jury that they had proved Simpson’s guilt beyond all doubt, which they of course had, and which, I’m sure, they strongly believed. When Simpson’s blood was found at the murder scene, that fact alone proved his guilt beyond all doubt. Yet the prosecutors insisted on implying to the jury that although there was no reasonable doubt of Simpson’s guilt, there was some small doubt. In fact, Darden, in response to the defense’s chart and argument that “beyond a reasonable doubt” meant the prosecution had to eliminate almost all doubt, told the jury: “That isn’t reasonable doubt. That is not what I’m required to prove to you. There is always some degree of doubt, no matter how small.” Not in this case, Chris. Not in this case.

Even Clark, in her very final words to the jury, said, “We have proven beyond a reasonable doubt, far beyond a reasonable doubt, that the defendant committed these murders.” By her obvious failure and refusal to say the prosecution had proved Simpson’s guilt beyond all doubt, isn’t she necessarily saying that maybe they hadn’t? While it is always wise and proper to point out to the jury more than once, as Darden did, that the prosecution, under the law, does not have to prove the defendant’s guilt beyond all possible doubt, only beyond a reasonable doubt, shouldn’t you automatically then go on—particularly when you have, in fact, proved guilt beyond all doubt, and you’re dealing with a jury which has probably believed for years that “beyond a reasonable doubt” means the colloquial “beyond a shadow of a doubt”—to tell the jury: “But here, even though we don’t have the burden, we have, in fact, proved this man’s guilt beyond all possible doubt.” To repeat, not once, at any time during the trial, did either prosecutor tell the jury that the prosecution had proved Simpson’s guilt beyond all doubt. Their articulation to the jury on the matter of reasonable doubt, in fact, contained the implication they had not done so.

Although I’m not satisfied beyond all doubt, I’m satisfied beyond a reasonable doubt that it was because of the prosecution’s terribly inferior performance from the beginning of the trial to the very end that the Simpson jury had a clear conscience giving Simpson his ticket to freedom. And instead of our now reading about how he’s adjusting to life at San Quentin, we see him smiling and bathing in the warmth of the California and Florida sun.







Epilogue
 

BOOK ENDS
 




The Simpson case raised a number of fascinating and important issues that do not fit neatly into the organization of this book. I could, of course, just stop now and leave well enough alone; but the various questions and considerations that make up this epilogue have come up in countless conversations I’ve had, and also on television or radio call-in shows focusing on the Simpson case. It is my hope that any reader who has stuck with me this far will find what follows both interesting and provocative.

O. J. Simpson was acquitted—so have the defense lawyers earned the right to be called the Dream Team?
 

Nothing could be further from the truth. In fact, it was only the greater incompetence of the prosecution that saved Cochran, Shapiro, Bailey, Scheck, et al. from defeat.

Though the trial went on for nearly a year, I defy anyone to come up with one example of brilliant lawyering by the defense team, the type of thing that would cause an intelligent person to say to himself, “That was really something.” Indeed, the only hint of skill I saw on the entire defense team, including the two DNA lawyers, throughout the whole trial was Bailey’s cross-examination. Bailey wasn’t particularly effective on cross because of his style and a lack of adequate preparation, but it was obvious that Lee (whom I had seen cross-examine one previous time in Rochester, New York) at least has a sense of what cross-examination is all about, and was able to craft a skillful question on cross.

The cross-examination of all the other lawyers was limited to the garden variety: the routine eliciting of testimony from the prosecution witnesses favorable to the defense (as the prosecutors did with the defense witnesses); impeaching the credibility of defense witnesses by the simple technique of confronting the witness with evidence of prior inconsistent or contradictory statements; showing the witness’s bias or vested interest, his poor character for truth, etc. This can clearly be very effective, but there is no skill involved. It’s the most basic, rudimentary type of cross-examination, and most defense lawyers never rise above it. Cross-examination is a lost art, and I doubt you could find more than a handful of superb cross-examiners in the entire country.

One example of skillful cross-examination would be where, by the nature and composition of the questions, and their juxtaposition to one another, an otherwise truthful-appearing and able witness is forced into saying something that sounds patently implausible and ridiculous. Another example is when, by blocking off all possible escape hatches before springing the key question, the witness has nowhere to go and is precluded from having any reasonable explanation for his conduct or the statement he made. In the first draft of this book, my editor put this note opposite what I have just written: “Can you give an example to the reader of one of these?”

It is hard to give an example of what I’m talking about in a paragraph or two, but I’ll try to keep it brief. Before I do, however, a discussion of the use of the “why” question, perhaps my main technique on cross-examination, is called for. Virtually all human beings, from childhood on, regularly cross-examine those with whom they interact. And the main technique they employ is to ask “Why?” or “How come?” Wife to husband: “If your meeting ended at 8:00, why did you get home at 10:30?” Girl to boy: “You say you like me so much. How come you didn’t ask me to the dance?” Yet ironically, this most natural, instinctive, and practiced of all cross-examination techniques is frowned upon by the very people who need it most, trial lawyers. Books on the art of cross-examination, from Francis Wellman’s 1903 classic The Art of Cross-Examination on down, all advocate never asking an adverse witness why he did or did not do something the lawyer feels is implausible. Louis Nizer, in his book My Life in Court, says: “One can quickly spot a bad cross-examiner if he asks ‘why.’” The reason given is that the “why” question gives the witness free rein to explain away his conduct, and in so doing he also frequently incorporates within his explanation to the open-ended question a statement extremely damaging to the questioner’s case.

Admittedly, real witnesses, unlike their fictional counterparts in novels and on the screen who crumple under the pressure of the first or second good question, are as elusive as all hell. When cornered on the stand and on the brink of public humiliation, they seem to secrete a type of mental adrenaline that gets their minds working as fast as Houdini’s hands worked in a trunk at the bottom of the Hudson River. Textbooks on the art of the cross-examination, wherein classic courtroom cross-examinations compiled throughout the years are presented, reveal that contrary to popular belief, even the most piercing cross-examination rarely, if ever, completely destroys a witness. At best, the witness is only hurt, not demolished. So the witness a lawyer is facing on the stand, for some curious reason, is almost inherently formidable. But just as no one, not even a Houdini, can pull a rabbit out of the hat when there isn’t any rabbit in the hat, a witness can’t escape when he has nowhere to go.

If I feel a witness is lying, I just about know, in advance, that he would not have acted, in a given circumstance, the way a person telling the truth would have acted. Frequently, I already have evidence that he did not. To expose the fact that he is an untruthful witness, I usually employ the following technique to block off the exits. First I elicit answers from the witness on preliminary matters, answers which, when totaled up, show he would be expected to take a certain course of action, or act in a certain way. The witness having committed himself by his answers, I then ask him what course he in fact took, and follow this up with the “why” question. If a witness is unable to justify or explain conduct of his which is incompatible with the behavior of a normal person under the same circumstances, the jury will usually conclude that his testimony is suspect. Note that there is at least one common denominator between the “why” question technique I have just mentioned and other approaches—you first have to get the witness to commit himself. In his best-selling book The Defense Never Rests, F. Lee Bailey (who does not use the “why” question technique) makes this excellent observation. He says: “The most common error lawyers make on cross-examination is that of immediately attacking a witness who has not been sufficiently pinioned. The result is that the witness escapes.”

In the case I prosecuted and wrote about in Till Death Us Do Part, there were two murders, and they were for the most reprehensible motive there can be, money. As Damon Runyon once said, these were murders “in the worst degree.” Both murders, completely circumstantial evidence cases, bore a startling similarity to the James Cain novel Double Indemnity, although the New York Daily News opined, “but this real-life plot makes Cain’s melodrama read like a wholesome, old-fashioned strive and succeed story.” In the second murder I was alleging that the male defendant, Alan (a former Los Angeles police officer), was responsible for the murder of his wife, Judy. But the defense presented evidence that on the night before Judy’s murder, two friends of Alan and Judy’s, Mr. and Mrs. Daryl Lott, had stopped by Alan and Judy’s apartment, and that Judy was alone and armed with a gun because she was in deathly fear of some other man, a former boyfriend from New York City, the implication being that this other man was the true murderer. Using the approach of first eliciting answers from the witness on preliminary matters, which, when totaled, show he would be expected to take a certain course of action, then asking what course he in fact took, and then asking why, I started in on the issue of whether Mr. and Mrs. Lott had even stopped by the victim’s apartment on the night in question, as they claimed they did. What you will see is not complex or esoteric at all. But no matter how bright the lawyer is, if he doesn’t sit down with his yellow pad (during his preparation for cross-examination) and block off all possible escape hatches, the witness (if he is a typical witness) will find one.



Q. How did you happen to stop by Alan’s and Judy’s apartment, as you claim you did, around 11:00 p.m. Friday night, April 19, Mr. Lott?
 

A. I don’t know. I do a lot of things on the spur of the moment. Just decided to stop in, say hello.
 

Q. I understand you were a closer friend of Alan’s than you were of Judy’s, is that true?
 

A. Well, I knew Alan longer. Let’s put it that way.
 

Q. Is there any question in your mind that you were much closer to Alan than Judy?
 

A. No. I was.
 

Q. You had been to Alan’s Grand Duke Bar on previous Friday nights, had you not?
 

A. Yes.
 

Q. About what time did Alan normally close the bar on these Friday nights?
 

A. 2:00 in the morning.
 

Q. Did you think that this particular Friday night Alan would be home instead of at the Grand Duke?
 

A. I had no idea.
 

Q. The Grand Duke is pretty close to their apartment, isn’t it?
 

A. Sure is.
 

Q. Would it have been out of your way to first stop at the Grand Duke?
 

A. No.
 

Q. Did you first stop at the Grand Duke to see if Alan was there before you went to Judy’s apartment?
 

A. No, I don’t believe we did.
 

Q. Any particular reason why you didn’t, Mr. Lott?
 

A. Uh…no reason at all.
 


 


Since the witness’s conduct was implausible, and he had no satisfactory explanation for his conduct, the cross-examination raised the inference that he and his wife had not, as they claimed, stopped by the victim’s apartment on the night before the murder.

Getting back to the defense’s cross-examination in the Simpson case, DNA blood testing is one of the most complex sciences, where molecular biology, genetics, and statistics converge, often in confusing ways. It’s a relatively new field, with very few lawyers in the entire country specializing in it. Among them are Barry Scheck and Peter Neufeld, pioneers in the field. Shapiro, when he was putting the defense team together, earned his fee by the hiring of Scheck and Neufeld alone. The proof of the complexity of DNA is that both the prosecution and the defense felt it was necessary to bring in lawyers who specialized in DNA to handle that part of the case for them. Scheck and Neufeld clearly proved to be competent in their specialty. They not only demonstrated they were very knowledgeable about the subject, but they did more preparation than the average lawyer, and that enabled them to conduct effective cross-examination. But being effective and being skillful are two different things, and the media covering criminal trials almost invariably confuse them.

Let me give you an example. At the grand jury in the Simpson case, LAPD criminalist Dennis Fung testified that he, not his rookie associate, Andrea Mazzola, had collected most of the blood evidence at the Bundy murder scene and Simpson’s Rockingham estate. On cross-examination at the trial, however, Scheck confronted Fung with a videotape of Mazzola (provided to the defense by the prosecution as part of mandatory discovery) collecting most of the blood evidence. Likewise, Fung testified on cross-examination by Scheck that at Simpson’s Rockingham estate on the afternoon of June 13, 1994 (the day after the murders), LAPD detective Philip Vannatter handed him an envelope containing a vial of blood drawn from Simpson’s arm at LAPD’s Parker Center earlier in the day and that he had carried the envelope back to his crime scene truck; whereupon Scheck confronted Fung with a videotape showing Fung walking back to the truck without anything in his hands. (Fung had forgotten that Mazzola had taken the envelope to the truck.) At another point, after Fung had testified that he and Mazzola hadn’t collected evidence until after the coroner’s technicians had left the Bundy murder scene, Scheck confronted Fung with yet another videotape of the crime scene.



Scheck: Now this is Ms. Mazzola putting the hat in the bag, correct?
 

Fung: Yes.
 

Scheck: Now, you remember Mr. Jacobo from the coroner’s office. He was the gentleman in the blue garment?
 

Fung: Yes.
 

Scheck: Do you see those blue pants?
 

Fung: Yes.
 

Scheck: That’s Mr. Jacobo, isn’t it?
 

Fung: Appears to be, yes.
 

Scheck: So you did begin evidence collection before the coroner’s technicians left.
 

Fung: Yes.
 

Scheck: So what you said before wasn’t true?
 

Fung: It was to the best of my recollection at the time.
 


 


Now, Scheck contradicting Fung at every turn with videos certainly was effective cross-examination, but absolutely no skill was involved. I mean, your local cabby could do this. If you have a film controverting the testimony of a witness, you present it, right? Is any superb lawyering involved here? If you can’t impeach a witness when you are armed with a film that supports your position, it’s time for you to take down your shingle. Yet the media couldn’t rhapsodize enough about this kind of cross-examination by Scheck of Fung. This was brilliant Perry Mason stuff, they assured their readers. And the talking heads were opining that this was the best, or among the best, cross-examination they had ever seen. It was. For them. When Marlon Brando weighed in (rather heavily, I might add) with how impressed he was with Scheck, it was now official. Barry Scheck was simply a great cross-examiner.

Perhaps nothing illustrates the incompetence of the main lawyers (not the DNA lawyers) for the defense more than the fact that although they went through millions of dollars of Simpson’s money, and had all the time in the world, unbelievably they never even bothered to interview most of the prosecution witnesses, relying, instead, on statements of the witnesses they were given by the prosecution by way of discovery. This doesn’t just border on incompetence. This is incompetence, astonishing incompetence. I had sensed they hadn’t interviewed most of the prosecution witnesses because during their cross-examination of them they frequently were receiving answers they didn’t like, and if they had interviewed the witnesses they never would have asked those questions. Also, during their efforts at impeachment by way of prior inconsistent or contradictory statements, they were almost always referring to statements furnished to them by the prosecution, as opposed to saying, “Didn’t you tell me that…” or “Didn’t you tell our investigator that…”

Just to see if my suspicions were correct, I called attorney Robert Tourtelot, Mark Fuhrman’s lawyer. Now, as you know, almost from the beginning of the case, even long before the discovery of the Fuhrman tapes, Fuhrman was by far the main witness the defense team had talked about for months, suggesting he had planted the glove and boasting how they intended to destroy him on cross-examination. I asked Tourtelot if Bailey, who had cross-examined Fuhrman, had interviewed Fuhrman. Answer: No. Did Bailey make any effort to? No. Did any member of the defense team, including investigators, interview Fuhrman or make any effort to do so? No. Can you imagine that? Bailey only handled a few witnesses during the long trial, and had all the time in the world to prepare for them, and yet he never even bothered to interview these witnesses before he was scheduled to cross-examine them, even, unbelievably, Mark Fuhrman.

I learned subsequently from Detective Lange that he wasn’t interviewed by Johnnie Cochran, the defense attorney who cross-examined him, and Vannatter wasn’t interviewed by Shapiro, his cross-examiner (nor did Cochran or Shapiro even request an interview), before these two defense attorneys conducted their cross-examination of the detectives at the trial. This was true not just of the investigating officers, but of many of the lay witnesses. When I checked with Wendy Putnam Park, the mother of the limousine driver, Alan Park (Ms. Park is a lawyer herself and represented her son throughout the proceedings), she informed me that Cochran had not interviewed her son before conducting his cross-examination of him on the witness stand. She said Cochran had talked to her son only once very briefly during a break from the trial in the courthouse hallway.

Interviewing the opposition witnesses is absolutely essential to effective cross-examination. It gives you one additional statement to impeach them with if their trial testimony differs from the statement in any way, and even though they are adverse witnesses, if you interview them enough times you can almost always elicit from them at least some information helpful to your side.

When I first pointed out, during one of my few television appearances, that the defense hadn’t even bothered to interview most of the prosecution witnesses, a few criminal defense attorneys in town called me to say that although they didn’t know about the lay witnesses for the prosecution, the LAPD detectives probably wouldn’t have even agreed to be interviewed by the defense team. These lawyers, of course, were just confirming their own incompetence. Number one, almost assuredly the detectives would have agreed to be interviewed. But even more important, since the defense in the Simpson case didn’t have one shred of evidence to support its preposterous claim that the LAPD detectives framed Simpson, if the defense attorneys had tried to interview the detectives, I would think they would have been hoping and praying the detectives would refuse to talk to them. Because on cross-examination, this refusal to be interviewed could be brought out in front of the jury to show the bias of the detectives against Simpson. It would have been the only tiny speck of circumstantial evidence they would have to support their outrageous claim of a police frame-up. As it turned out, with the Simpson jury and Simpson prosecutors, they didn’t need it, but they certainly had no way of knowing this at the time.

Not one of the many talking heads, who watched this entire case intently, mentioned this failure of the defense attorneys to interview most of the prosecution witnesses. And the obvious reason they didn’t is that they almost undoubtedly don’t do it themselves in their own cases, and therefore the thought that Simpson’s lawyers weren’t doing it never even occurred to them. Even a lawyer of the stature of Gerry Spence apparently doesn’t always interview the prosecution witnesses. At least in the docu-trial of Lee Harvey Oswald in London he and I worked on for five months, and in which he had two members of his law firm helping him, neither he nor any member of his team interviewed any of my witnesses, not even once, whereas I interviewed all of his, some three or four times. In the double murder case upon which my last true crime book, And the Sea Will Tell, was based, the chief prosecutor, who was the head trial attorney in the Honolulu office of the U.S. attorney, never interviewed one of my witnesses, whereas I interviewed, or sought to interview, all of his witnesses.

The evidence of mediocrity and incompetence among the main members of the “Dream Team” (again, not the DNA lawyers) was ample. Another example: Kato Kaelin testified that around 11:00 p.m. on the night of the murders when he was loading Simpson’s five bags into the limousine for Simpson’s trip to the airport, the smallest of the five bags was at the edge of the driveway. When he walked toward the small black bag to pick it up, Kaelin testified that Simpson told him not to. “I’ll get it,” he quoted Simpson as saying. The limo driver, Alan Park, confirmed Kaelin’s recollection of the incident, testifying he recalled hearing Simpson tell Kaelin: “No, no. That’s okay. I’ll get it. I’ll get it.” It was the only bag Simpson directed Kaelin to stay away from, and the prosecution naturally believed that this was the bag into which Simpson had placed his bloody clothing and the murder knife.

If they were correct in their assumption, which they almost certainly were, it was bad enough for the defense that this small black bag was never seen again. But the defense attorneys, supposedly the best lawyers that money could buy, all by themselves and with no pressure on them to do so, made their problem much worse, spotlighting the missing bag for the jury. With Cochran in charge, they brought five pieces of luggage into court to show to the limo driver and one James Williams, the skycap who had seen Simpson standing by a trash can shortly after the limo arrived at Los Angeles International Airport. They had a golf bag, a Louis Vuitton garment bag, two dark-colored duffel bags, and, yes, a small black bag. But, unbelievably, the small black bag was brand spanking new, and the plastic line to which the price tag had been fastened and the keys were still attached. Cochran and his Dream Team colleagues hadn’t even bothered to remove them in their obvious attempt to trick the limo driver and sky-cap into identifying it as the mysterious missing bag about which Simpson had been so possessive and solicitous on the night of the murders. Because it was such a transparent and amateurish ruse, Judge Ito wouldn’t even allow the defense to show this bag to the witnesses. (They were shown the other four, and although no positive identification was made, the witnesses thought the bags looked similar to those they had seen in Simpson’s possession on the night of the murders. The limo driver had seen five bags, but when the limo arrived at the airport, the skycap only saw three, the prosecution inferring that en route, Simpson had stuffed the small black bag and one of the duffel bags into the larger bags.)

Marcia Clark brought out before the jury, in her redirect examination of Park, the limo driver, that the one bag Simpson wouldn’t let Kaelin pick up on the night of the murders was definitely not among the four bags shown to him by Cochran. The small black bag had previously been mentioned only briefly by Kaelin and Park in their testimony, so the reference to it could easily have been largely forgotten in the raft of testimony and evidence in the case, and there was nothing visual to help underline its importance in the jurors’ minds. But by bringing in the four other bags, Cochran had now shown the jurors, in front of their very eyes, that the defense had considered this a very important issue. The defense had tried to account for all of Simpson’s bags, but had failed to produce for the jury the only bag that counted. Let me tell you. This was brilliant lawyering by Cochran and his Dream Team colleagues, the kind that can only be bought with a million dollars. Someone like a lowly deputy public defender would never have the experience and legal smarts to pull off something like this.

Looking at the performance of the individual defense lawyers, I have to say I was disappointed in Johnnie Cochran, at least up until his final summation. Cochran is an intelligent and seasoned courtroom performer. I expected more of him.

Let’s start with his opening statement. Other than the evidence, nothing is more important to a trial lawyer than his credibility with the jury, because once a lawyer gains the trust of the jury, it is more likely to see the case his or her way. Here, Cochran did something at the start of the case that could only hurt his credibility in the minds of any normal jury. The fact that it may not have hurt him with this jury is no defense against the charge of incompetence. What kind of trial lawyer makes an opening statement that caused judge Ito to tell the jury that he, Cochran, was not playing by the rules, that he violated the law? (Cochran referred in his opening statement to the anticipated testimony of fourteen witnesses whose names and statements he hadn’t furnished to the prosecution as required by California’s Reciprocal Discovery Law.)

What kind of trial lawyer makes all kinds of promises to the jury in his opening statement that he has to know, or at least should know, he might not be able to keep? It’s a cardinal rule of opening statements that you don’t bite off more than you can chew, that you don’t promise the jury you will prove something that you might be unable to prove. You must be careful, therefore, in your opening statement so that you don’t have to contradict yourself or retract something by trial’s end. It’s very effective for opposing counsel to point out to the jury in summation at the end of the case that in your opening statement you promised to prove something and you failed to do so. (Darden did this to Cochran reasonably well, and the fact it had no effect with this jury doesn’t transform Cochran’s incompetence into competence.) It hurts your credibility with the jury and can adversely affect its perception of your entire case.

Cochran mentioned several witnesses in his opening statement and then chose not to call them at the trial. He said that one Mary Anne Gerchas would testify she saw four men, two Hispanics and two Caucasians, in knit caps leaving the murder scene and speeding away in their car. He said that another witness, Lenore Walker, a Denver psychologist who is a recognized authority on battered woman syndrome, would testify that Simpson did not fit the profile of a batterer. Another, Rosa Lopez (the El Salvadoran maid of a neighbor of Simpson’s), had seen Simpson’s white Ford Bronco, Cochran told the jury in his opening statement, parked in front of his home at the time of the murders, and later heard men’s voices talking at the Simpson estate between midnight and 2:30 to 3:00 a.m. (both sides conceded at the trial that Simpson left his home for Chicago shortly after 11:00 p.m.). Cochran and his colleagues called none of these witnesses during the trial. If, indeed, Cochran ever did intend to call these and other witnesses, what kind of lawyer vouches in his opening statement for the credibility of witnesses who have no credibility? What does that say about his own credibility?

For instance, quoting the January 27, 1995, edition of USA Today:



Rosa Lopez, the maid who lives next door to Simpson, is supposed to be able to give the ex-football star an alibi on the night of the murders. But she has a problem. She wasn’t trustworthy enough for the National Enquirer. “She didn’t meet our traditional standards of credibility,” said Enquirer celebrity editor Steve Cos. “Information she gave us was patently ridiculous.” Defense lawyers say Lopez said she saw Simpson’s Ford Bronco parked outside his house at 10:15 p.m.—when prosecutors say the murders happened—and told that to Detective Mark Fuhrman, who kept the information secret. That’s not what she told the Enquirer in repeated interviews, said David Perel, the Enquirer’s “O.J. editor.” Perel said Lopez was insistent about two things: She had seen and heard nothing on the night of the murders, and there had been a big party “with a bunch of little boys, friends of Jason (Simpson’s twenty-five-year-old son)” on the night before the murder. “The party story turned out to be false,” Perel said. “She was a very confused lady.”


 


And Mary Ann Gerchas, it turns out, had had thirty-four lawsuits against her, many alleging fraud and the nonpayment of bills.

Actually, Cochran wasn’t more than ten or fifteen minutes into his opening statement when it was very evident to me that he was a very mediocre criminal defense attorney. I had to chuckle to myself when Cochran told the jurors that they had to base their verdict on the facts and evidence, not speculation and conjecture. Cochran was just talking and couldn’t have thought out what he said, because what he said was a prosecution argument, and in a case like this where there was no evidence pointing toward Simpson’s innocence, it was the worst thing to tell a jury. The only hope and chance the defense had at the time Cochran made his remarkable statement was that the jury would base its verdict, not on the facts and evidence, but on speculation and conjecture. I mean, the box containing evidence favorable to the defense in this case was as empty as a bird’s nest in winter.

Also, unbelievably, Cochran told the jury in his opening statement that Simpson’s arthritis was so acute on the day of the murders he couldn’t even deal a hand of cards a few hours before the murders at the Riviera Country Club. But then he went on to tell the jury that Simpson was practicing golf, with those same hands, on the grounds of his estate at the time of the murders. Apart from that inconsistency, didn’t Cochran even know that Simpson had told the limousine driver he was sleeping during this period? And that when the LAPD detectives interviewed Simpson on the day after the murders and asked him all the things he did on the night of the murders, he made no reference to either sleeping or playing golf?

Then Cochran told the jury they had to “determine the guilt or innocence of Mr. Simpson,” which is not true: they had to determine whether the prosecution had proved guilt beyond a reasonable doubt. Furthermore, such an articulation is always harmful to the defense, since it’s easier for the prosecution to prove guilt, when the alternative for the jury is innocence, than it is for them to have to prove not just guilt, but guilt beyond a reasonable doubt. The moment Cochran uttered those words I immediately knew he did not even have a firm grasp of the most fundamental rule at a criminal trial: that to convict, a defendant’s guilt has to be proved beyond a reasonable doubt. He obviously understands it, but not well, because if he did, it wouldn’t have been possible for him to utter those words. You can talk about guilt and you can talk about innocence, but never in the context of “guilt or innocence” being the issue for the jury to resolve.

In 1981, I wrote an article titled “Not Guilty and Innocent—The Problem Children of Reasonable Doubt.” The article dealt with the critical distinction between the terms “not guilty” and “innocent.” (It is nothing short of remarkable that with legal treatises having been written on virtually every point of law imaginable, apparently none had ever been previously published on the subject in America. At least, none is listed in the Index to Legal Periodicals, or the Criminal Justice Periodical Index.) The genesis of the distinction is in the requirement that guilt must be proved “beyond a reasonable doubt.” But what does that hallowed phrase actually mean?

The doctrine of reasonable doubt is, as Sir Winston Churchill once said of Soviet Russia, “a riddle wrapped in a mystery inside an enigma.” “This elusive and undefinable state of mind,” said J. Wigmore, the foremost authority on the law of evidence, in reference to reasonable doubt. “It is coming to be recognized that all attempts to define reasonable doubt tend to obfuscate rather than to clarify the concept,” said E. Morgan, another authority. However, one all-important principle is implicit in the term—namely, that a jury does not have to believe in a defendant’s innocence in order to return a verdict of not guilty. Even the jury’s belief in his guilt, if only a moderately held one, should result in a not-guilty verdict. To convict, their belief in his guilt must be beyond a reasonable doubt. In federal courts throughout the country, the judge properly instructs the jury that to convict, guilt must be proved beyond a reasonable doubt. Inconsistently, however, in the very same instruction (No. 11.06 of Federal Criminal Jury Instructions by Devitt and Blackmar), the judge tells the jury: “You are here to determine the guilt or innocence of the accused.” Under existing law, this added instruction should not be given, since it is not the central purpose of a criminal trial to decide the factual question of the defendant’s guilt or innocence. Yet even the U.S. Supreme Court, in case after case, uses this language, continuing to define loosely and erroneously the jury’s function in a criminal trial. Needless to say, far less insightful state, county, and municipal courts throughout the land, as well as authorities on the criminal law, make the same mistake.

In ordinary lay usage, the term “not guilty” is often considered to be synonymous with “innocent.” In American criminal jurisprudence, however, the terms are not synonymous. “Not guilty” is simply a legal finding by the jury that the prosecution has not met its burden of proof, not that the defendant is innocent. While a defendant’s guilt or innocence obviously is the most important moral issue at every criminal trial, the ultimate legal issue for the jury to determine is whether or not the prosecution has met its legal burden of proving guilt beyond a reasonable doubt. If the jury does not fully understand this critical distinction, its ability to fulfill its function as the trier of fact will almost necessarily be impaired.

Instead of the correct term “guilty or not guilty,” the incorrect “guilty or innocent” has insidiously crept into the American language and consciousness. Although the precise date and locus of its misconceived birth are not known, it has led a very robust life, shows no signs of aging, and, as I have said, has received the imprimatur of the highest court in the land.

When jurors are deliberating, the media report that they are deciding “the guilt or innocence” of the accused. So, too, in novels, theater, movies, and television. With this constant bombardment, many jurors start out believing that their principal duty is to determine “Did he do it, or did he not do it?” as opposed to “Did the prosecution meet its burden of proof or did it not?” This is not the forum to debate whether guilt or innocence should be the issue at a criminal trial. Many philosophical and societal considerations are involved. But since it is not the issue, as long as juries are told (along with the correct instruction) that it is, thousands of defendants throughout the nation will continue to be tried before juries who are misinstructed on the most fundamental issue at a criminal trial.

Instead of clearly and unequivocally disabusing jurors of their misconception, courts throughout the land repeat the incorrect notion. Along with judges, the great bulk of prosecutors use the phrase “guilt or innocence.” Chris Darden did so in this case. And defense lawyers everywhere, like Cochran, can be heard arguing to juries that the prosecution has not proved guilt beyond a reasonable doubt, and in the next breath stating, “Now, in determining the guilt or innocence of my client, take into consideration…” In fact, the textbook of the Association of Trial Lawyers of America states that “the determination of guilt or innocence is the sole province of the jury, and is the essence of our system.”

So here we had the highest-profile murder case in this nation’s history, and remarkably, the chief lawyer for the defense didn’t even have a solid grasp of the most basic and fundamental issue at a criminal trial—the doctrine of reasonable doubt. Again, he understands it, but not well, because if he did, those words would have never come out of his mouth. His grasp of reasonable doubt, like that of so many lawyers, exists in what Dutch Protestant theologian Willem Visser’t Hooft has described, in a different context, as “a twilight between knowing and not knowing.”

In opening statement, a lawyer can only tell the jury what he expects the evidence will show. He cannot argue, i.e., draw inferences from that evidence. Yet Cochran improperly argued throughout his opening statement. His arguing was so constant, and such a flagrant violation of the rules, and he referred to so many matters that he knew he couldn’t possibly introduce at the trial, that co-prosecutor William Hodgman was forced to object several times. The unfailingly civil and gentlemanly Hodgman told Ito at the bench that “the prosecution has been severely prejudiced. This conduct [by Cochran] is outrageous and unbelievable.” In fact, Hodgman was so upset he was hospitalized with chest pains at the end of the day, and never returned as a trial prosecutor in the case, although continuing to work full-time behind the scenes as a member of the prosecution team.

And Marcia Clark told Ito that Cochran, in his opening statement, had “carefully and cynically weighed the risks and benefits of his misconduct. It is outrageous. It’s disgusting, and it’s appalling to me as an officer of this court.” She said Cochran’s conduct was “egregious and a willful desire to flout the law.” The prosecutors actually asked Ito for a thirty-day delay in the trial because of Cochran’s improper opening statement in referring to the many witnesses whose identity and statements the defense had not provided them. Ito did not grant the request, but, because Cochran’s conduct was so improper, Ito did allow Clark the highly unusual right to reopen her opening statement for five minutes to respond to Cochran’s improper remarks.

 
 

With respect to Cochran’s cross-examination at the trial, it was the most rudimentary type imaginable. He could hardly have been more mediocre. Watching him I asked myself how it was possible he could have been a trial lawyer for thirty-two years and not have picked up even the slightest degree of skill at cross-examination. Not only did he appear virtually weaponless as a cross-examiner, but he magnified his lack of expertise by obviously minimal preparation and fumbling, inarticulate questions. He basically limited himself to seeking to elicit from the prosecution witnesses he cross-examined information he had learned was helpful to his side, i.e., cross-examination in an important but very unsophisticated form.

Before getting into Johnnie Cochran’s direct examination, let me digress for a moment to discuss briefly two adjectives that the media used to describe Cochran at this trial, silver-tongued and smooth. There is nothing silver-tongued about Johnnie Cochran, even remotely so. These are just featherbrains in the media who have no respect for the English language, and have been thoughtlessly using this flattering adjective to describe criminal defense attorneys since time immemorial. The first simple metaphor (they don’t really even require this) or colorful word a criminal defense attorney uses qualifies him for this appellation in their minds. They could listen to C-Span and hear much more colorful and powerful oratory and wouldn’t think of using the word “silver-tongued” to describe it. That’s mostly reserved for criminal defense attorneys. I understand.

The other adjective to describe Cochran is “smooth.” Reporters who use this word use it in a complimentary way. What they don’t realize is that in the context of a trial lawyer before a jury, the word “smooth” is pejorative. I say that because “smooth,” though not an exact antonym, suggests the opposite of honest, sincere, the very qualities a trial lawyer seeks to convey to a jury in his quest to garner their trust, his quest for credibility. “Smooth” might be a complimentary term for a riverboat gambler, or even a Bourbon Street hawker, but not for a trial lawyer. I don’t know how the black jurors in front of whom Cochran performed in the Simpson case viewed him, but to me (and this is subjective and I could obviously be wrong), he came across more like a hired gun than a sincere and dedicated advocate. In fact, of all the lawyers for the defense, he came across as the least sincere to me.

As far as Cochran’s direct examination of his own witnesses, Cochran descended below mediocrity into outright incompetence when he actually called several witnesses to the stand whose testimony was more favorable to the prosecution than to the defense.

For example, it was Cochran, not the prosecutors, who put on the only witness (Robert Heidstra) who testified to seeing a white utility vehicle, which he said could have been a Ford Bronco, rapidly leaving the crime scene area. Cochran did get in return the witness’s testimony that he heard Nicole’s Akita dog barking at around 10:35 p.m., twenty minutes later than a host of prosecution witnesses did, but he admitted he wasn’t sure of the time. In fact, Heidstra conceded on cross-examination that he normally started walking his dogs every evening around 10 p.m., which if he had done so on the night of the murders, would have put his hearing of the Akita barking at around 10:15 p.m., the same time the prosecution witnesses heard the Akita.

Also, Simpson did an exercise video for Playboy Enterprises Inc. just one month before the murders. It was introduced by the prosecution during cross-examination of a defense witness. Since it was already clear to the jury from the video that Simpson’s mobility was not 100 percent, Cochran (who was trying to show that Simpson was too infirm to have committed the murders) had very little to gain by calling Richard Walsh, the fitness instructor for the video, to testify to this lack of complete mobility and the fact that Simpson was given a chair and ice packs during the breaks. But on cross-examination by the prosecution, Walsh said the shooting for the video went on for close to fifteen hours, being completed in one day, and Simpson showed remarkable stamina and determination, being able to exert himself vigorously for minutes at a time without letup. He also testified that Simpson was a lot more physically fit than he thought he’d be. As if that weren’t bad enough, he added that while Simpson was shadow-boxing on the tape, he twice made unscripted remarks which many feel implied that he hit his wife. “You just gotta get your space,” Simpson said once, “if you’re working out with the wife, if you know what I mean. You could always blame it on working out.”

The question is, how could any lawyer, even an inexperienced one, call such a witness to the stand? And yet Cochran did exactly that.

Wherever one looked with Cochran, one found an obvious lack of preparation, and preparation is the single most important ingredient of a successful trial lawyer. A key piece of evidence the defense claimed was planted by the LAPD to frame Simpson was the bloody socks which were found at the foot of Simpson’s bed by the police on June 13, 1994, the day after the murders. (On the flight to Chicago after the murders, Simpson was observed to be wearing no socks.) Since the socks, with Nicole’s and Simpson’s blood on them, were black, the LAPD criminalists at first did not see the blood. LAPD criminalist Dennis Fung had testified that he picked the socks up around 4:30 p.m. on June 13. But LAPD photographer Willie Ford testified later for the defense that when he videotaped the defendant’s bedroom at 4:12 p.m. (routinely done to protect the city from claims the police stole or damaged anything inside a searched home), he did not see the socks, the defense therefore suggesting that the police must have planted the socks at some time thereafter.

However, Ford acknowledged on cross-examination that Fung instructed him to video the room after Fung had completed his search and picked up all items of evidence (which would have included the socks, and hence, either Ford or Fung had been innocently wrong on the time). Nevertheless, the defense still trumpeted Ford as one of its star witnesses for the police conspiracy, frame-up argument, contending that since the socks weren’t there at 4:12 p.m., they had to have been planted there later by the LAPD.

There is further proof that the socks weren’t planted in Simpson’s bedroom after Ford’s video at 4:12 p.m. Cochran subpoenaed LAPD detective Adelberto Luper to testify to the search for evidence at Simpson’s home, and on direct examination by Cochran of his own witness, mind you, Luper testified that he saw the socks there earlier in the day, at 12:30 p.m., confirming that the socks were there all the time, not planted there after Ford’s video. When I called Luper on December 26, 1995, to ask him if Cochran had even bothered to interview him, he said he had not. “He just came up to me in the hallway a few minutes before calling me to the stand and told me the three areas he was going to be asking me questions about.”

Cochran’s not bothering to interview most, maybe all, of the prosecution witnesses was bad enough. But not even interviewing his own witnesses? I’m confident that if I checked more I’d find that Detective Luper wasn’t the only one. Even in simple drunk-driving or petty-theft cases, in fact in all cases, in preparing for trial you have to interview your witnesses and go over their projected testimony with them, because you obviously have to know what their testimony is going to be, and what they’re capable of testifying to. Here, the lead defense attorney for the “Dream Team” in the “Trial of the Century” is calling his witnesses cold to the stand.

Although both sides in the Simpson case received the witness lists of the opposing side, and therefore the prosecutors knew Luper was scheduled to be a defense witness, he said no one from the DA’s office had interviewed him either. So here you have a moderately important witness in the “Trial of the Century,” and neither side had the vaguest idea what he was going to say. Luper told me he hadn’t even prepared a police report, which would have at least given the lawyers something to go on.

Briefly touching on the two other main lawyers (other than the two New York DNA lawyers) for the defense, Shapiro and Bailey, I have to say I was pleasantly surprised by Shapiro. He was better than I expected him to be. He certainly is no legal heavyweight by any stretch of the imagination, but he demonstrated that he knows his way around the courtroom, and he has good courtroom presence. Although he handled only a few witnesses on cross-examination, with those he did, he knew what he wanted to elicit from them, asked intelligent questions, and sat down.

But on witnesses he called to the stand, he was, if possible, even worse than Cochran. Shapiro called Dr. Robert Huizenga to the stand to establish that Simpson’s arthritic condition would have prevented him from committing these murders. Huizenga, at one time the team physician for the Los Angeles Raiders, examined Simpson, at Shapiro’s request, on June 15, 1994, three days after the murders. He testified that his examination revealed that Simpson had severe arthritis, and that although Simpson “looked like Tarzan,” in reality he was “like Tarzan’s grandfather.” But apparently Tarzan’s grandfather was in pretty good shape. The exercise video, shown to Huizenga on cross-examination, reflected that. And the witness Shapiro called to the stand for the express purpose of testifying to Simpson’s infirmities and physical inability to have committed the murders testified to just the opposite. On cross-examination by the prosecution, he conceded that Simpson definitely was physically capable of committing the murders of Ron and Nicole!

But even worse, because the LAPD detectives negligently failed to closely examine and photograph every injury to Simpson’s hands (the LAPD had this opportunity the day after the murders, which was before Huizenga examined him), during the prosecution’s case-in-chief they only told the jury that Simpson had two cuts, both to his left middle finger, the main one being a deep, fishhook-shaped cut about three-quarters of an inch long. Moreover, the police detectives had only taken a photograph of one of the two cuts, the main one. But not to worry. Shapiro, on direct examination of his own witness, Huizenga, brought out, for the first time in court, that Simpson had two additional cuts that law enforcement and the DA missed: a serious, jagged cut to Simpson’s left ring finger, and a tiny cut to the fourth finger of Simpson’s right hand. In addition, Shapiro, moonlighting for the prosecution, brought out that Simpson had seven scrapes and bruises on his left hand. And to make sure that he wasn’t fired by the DA’s office his first day on the job, Shapiro introduced excellent photos of all four cuts and seven abrasions. (As indicated previously, there was no mention of “blood” from these cuts, or when and how the cuts were sustained) I realize that for laypeople reading this, it has to be shocking. But for years I have been referring to criminal defense attorneys, even many high-priced ones in major, nationally publicized criminal cases, as “professional undertakers,” who come into court with their well-oiled and polished spades and literally bury their clients. I am not being facetious when I tell you that in many cases their clients would have been better off if their lawyers had just sat there at the counsel table and never opened their mouths. The chronicling of legal disasters and misadventures far worse than Shapiro’s handling of Huizenga can be found in the many books written about criminal cases.

F. Lee Bailey, of course, has for years, along with San Francisco lawyer Melvin Belli, been the most famous of America’s trial lawyers, and he and Edward Bennett Williams (now deceased) were considered by many to be the preeminent criminal defense attorneys in the land. Since his loss in the Hearst case, however, he hasn’t maintained the stature he once enjoyed, and the cowboy lawyer from Wyoming, Gerry Spence, is now considered the premier criminal defense attorney in the country. Incidentally, I don’t use the word “cowboy” in denigration. Spence thinks he’s a cowboy, coming into court with his Stetson hat and cowboy boots.

Bailey is highly intelligent and has enormous trial experience. He has also distinguished himself in several murder cases throughout the years. His forte, for certain, is cross-examination. As the saying goes, in a world of blind men, a one-eyed man is a king. And since the great bulk of trial lawyers have no instinct for cross-examination and have developed no skills in that area, Bailey is among the top cross-examiners among trial lawyers in the nation. My personal view is that if he didn’t shy away, as almost all experienced lawyers do, from the “why” question, he’d score more on cross. But I’m sure Bailey would have suggestions on how to improve my cross, also. The other problem I have with his cross is that he is often relentlessly sarcastic in tone and demeanor. I have no problem with being tough on cross-examination, but I feel it should be selective, intermittent—for instance, when you catch a witness in a lie or a discrepancy. But if you are continuously sarcastic, without letup, as Bailey is with too many witnesses, always implying by his tone of voice that the witness is lying or concealing information, I think it wears thin after a while with the jury.

If there is one thing that has hindered Lee’s courtroom performance throughout the years, it’s the very same weakness that the overwhelming majority of trial lawyers are guilty of—inadequate preparation. For one thing, by his own admission he hardly ever takes a note. But I’ve always subscribed to an old Chinese proverb that the palest ink is better than the best memory. I watched about a half hour of Bailey’s cross-examination of Sergeant David Rossi, the LAPD officer who was in charge of securing the murder scene, and in that short time it was obvious to me that he hadn’t interviewed Rossi (for which there is no excuse), he kept referring to the California Health and Safety Code as the California Penal Code, and, most embarrassing of all, he tried to establish that Rossi had violated police procedure by not calling for the coroner. When Rossi said that it wasn’t his job, that he was the watch commander, not the investigating officer, Bailey marched up to the witness stand with an LAPD manual which was supposed to prove it was Rossi’s job. But instead, the manual confirmed it wasn’t. It was the job of the investigating officer. Hadn’t Bailey even bothered to read that part of the manual?

A good example of the inaccuracy of the puffed-up reputation of lawyers is Bailey’s cross-examination of Fuhrman. As I’ve indicated, Bailey is often referred to as one of the very best cross-examiners in the legal profession, which consists of 840,000 lawyers in the United States. Fuhrman, on the other hand, was depicted by the defense as a terrible liar. Since the main purpose of cross-examination is to expose untruthfulness and destroy credibility, it appeared to be a match made in heaven. In fact, Bailey was dry-washing his hands waiting to cross-examine Fuhrman, and unwisely created high expectations for himself by predicting to the media that he would destroy Fuhrman. But it was the consensus of virtually everyone that he never laid a glove on Fuhrman, if you’ll pardon the expression. (And, as I pointed out earlier, Bailey didn’t even do the most fundamental and important thing to prepare for effective cross-examination—interview the witness, in this case, Fuhrman.) If the supposedly best cross-examiner in town couldn’t touch a terrible liar, what does that tell you about the nonsense that never ceases to come from the media? Yet, we can count on those who cover criminal trials and write about lawyers to continue to write in the future about witnesses who are expected to face “withering” cross-examination from some lawyer who has no ability at all to cross-examine. Why is the cross-examination described as “rigorous” or “withering”? Because cross-examination is supposed to be rigorous and withering.

In all fairness to Bailey, one of the main reasons he was unable to hurt Fuhrman is that Fuhrman was not, in fact, a liar. Other than his denial of using a racial slur, he was telling the truth. But a superb cross-examiner can usually make even a truthful person appear to be lying.

In Bailey’s cross-examination of Fuhrman, Bailey did lay the foundation for impeaching Fuhrman’s credibility by asking him if he had used the word “nigger” in the past ten years. At the time of his cross-examination, the Fuhrman tapes hadn’t yet surfaced, but the defense already had statements from two witnesses (each furnished to the prosecution by way of discovery) who were prepared to testify that Fuhrman had in fact used the word “nigger” in the past ten years. Armed with this information, a two-year-old would ask Fuhrman, as Bailey did, if he had ever used the word, so that his expected denial could be impeached when the defense presented its case. Yet when the Fuhrman tapes later surfaced (tapes whose existence Bailey could not have imagined existed at the time of his cross-examination of Fuhrman), furnishing incontrovertible evidence of Fuhrman’s lie, suddenly, Bailey’s earlier cross-examination of Fuhrman became superb. Legal analysts and experts covering the trial gushed that Bailey’s earlier, simple cross-examination on Fuhrman’s use of the word “nigger” was “brilliant” and “was the cap” to a great career in the law.

As with Cochran, I’m very disappointed in Bailey, whom I have known, though not well, for years. I felt embarrassed for him, and outraged at him for eagerly embracing and becoming an outspoken propagator of the police frame-up theory, which he took to new and absurd heights. I actually heard him say on television during the trial that if the LAPD and DA’s office found the true killer of Ron and Nicole, they wouldn’t even tell the defense and would continue to prosecute Simpson. That remark was worse than inexcusable; it was beneath contempt.

Throughout all the demonstrated mediocrity and often incompetence of the main lawyers for the defense, they were still invariably referred to as the Dream Team by the media. Not only didn’t their prior records and backgrounds as criminal defense attorneys (which were sorry at best except for Bailey’s) prevent the media from saying they were the best that money could buy, but their mediocre performance at the trial didn’t affect the media’s view of them one iota. But if one’s prior record and one’s current performance aren’t the basis for evaluating someone, what is? What they might do in the future? None of this mattered to the media. Being a criminal defense attorney on a big publicity case was enough for them. They knew a Dream Team when they saw one.

“God, where are you?”
 

When tragedies like the murders of Nicole and Ron occur, they get one to thinking about the notion of God. Nicole was only thirty-five, Ron just twenty-five, both outgoing, friendly, well-liked young people who had a zest for life. Their lives were brutally extinguished by a cold-blooded murderer. How does God, if there is a God, permit such a horrendous and terrible act to occur, along with the countless other unspeakable atrocities committed by man against his fellow man throughout history? And how could God—all-good and all-just, according to Christian theology—permit the person who murdered Ron and Nicole to go free, holding up a Bible in his hand at that? When Judge Ito’s clerk, Deidre Robertson, read the jury’s not-guilty verdict, Nicole’s mother whispered, “God, where are you?”

I said earlier “if there is a God” because although there are good arguments for the existence of God (e.g., the cosmological one, that is, the first-cause theory; or the teleological, which takes as its starting point the observed order in the universe), in my own little mind, I, for one, can’t be sure at all there’s a God.

The previously mentioned Playboy magazine interview ended with the question of whether I believed in God. I answered: “If we were in court I’d object on the ground that the question assumes a fact not in evidence.” When the interviewer then asked, “So you don’t believe in God,” I responded, “I’m not in a position to believe or disbelieve in him. You know, the atheists, who not only believe but know there is no God, are just as silly as those who seem to have no doubt that there is. Over the centuries, thousands of tomes and trillions of words have been written on the subject, yet neither side can come up with one single fact to support its position. But in this realm, where people’s minds have been on permanent sabbatical, that fact is apparently immaterial.”

“Are we getting into metaphysics if we ask you what a fact is?” the interviewer asked.

“I don’t think so. By fact I mean a truth known by actual experience or observation. And something that cannot be logically explained in any other way.”

“So what’s your bottom line?”

“I like Clarence Darrow’s observation about the existence vis-à-vis non-existence of God: I do not pretend to know what ignorant men are sure of.”

I was surprised by the number of letters I received from people expressing surprise I didn’t believe in God, apparently missing the point I thought I had clearly made that I don’t disbelieve in him either. I’m an agnostic, and have been since the day in my early twenties when I said to myself that if there was a heaven and if I ever went there, I wanted to take my reason with me; that there was no earthly justification to unthinkingly buy into the myth of a God and of heaven and hell. In other words, although I’m actually from a little town in northern Minnesota, Hibbing, I’m from Missouri on the God issue.

Not only is there a question in my mind about whether there’s a God, but perhaps more important, what type of fellow is he? We certainly know he’s shy, keeping his whereabouts and form, if he has one, known only to himself. I realize that there are many people who claim to have actual conversations with God, but the question I’ve always had for these people is what voices are talking to them when the Lord isn’t on the line?

I grew up a Catholic, attending Assumption Hall, a Catholic school with nuns of the Benedictine order as teachers, through the eighth grade. And of course it was inculcated into me that God was all-good, all-powerful, and all-knowing. The conundrum which most of us have heard, that either God can prevent evil but chooses not to, which means he is not all-good, or he wishes to prevent evil but cannot, which means he is not all-powerful, was not something I, as a believer, concerned myself with in those early years. But something similar was troubling to me.

The head of the Blessed Sacrament Church, which was associated with the school I attended, was a gray-haired eminence named Monsignor Limmer. The monsignor appeared ancient to us kids, and with his deep, baritone voice and dour expression, someone not only to look up to, but fear. Though he lived in the back of the church, we sensed that he really came from some other place, some place where ordinary humans did not go. The good monsignor would visit our classroom for ten minutes or so once every week or two, and we listened in awed silence to his wisdom about God and Christ. One day when I was in the third or fourth grade, he was explaining that God was all-good, all-powerful, and all-knowing, and I asked him why (I had a yen for the why question even back then), if God was all-good, he would put people on this earth who he knew were going to end up in hell, burning throughout eternity. The monsignor proceeded to tell me it was a good question for someone my age, but he had the answer. God gives all of us free will, the monsignor assured us, and when we come to the fork in the road where one path will lead us to heaven and one to hell, we have a choice, and God is not responsible for what choice we make. Yes, I said, but if God is also all-knowing, he knows what path we’re going to take before we take it. So, I said, I still didn’t understand how God would put people on this earth who he already knew were going to end up in hell. The monsignor coughed nervously, noted it was the end of the hour, and said we’d talk about it some other time, a time that never came. No one in Christianity, to my knowledge, can answer that question. And the reason is that it is anchored upon the unproved and contradictory premise of an all-good, all-knowing and all-powerful God, and a heaven and hell.

Since that early age of nine or ten, I have come to see one patent absurdity after another in the whole notion, so numerous they could be the subject of hundreds of pages.

I even have trouble with the whole concept of prayer, in which literally billions of people throughout history have begged God for mercy. But since God is supposed to be all-good and merciful, why would we have to beg him to be what he supposedly already is? Most of those who believe in God also believe in the devil, who they feel is responsible for all the evil in the world. I’m going to sound laughable here, and it’s nothing I’m recommending, since I don’t believe in the devil, but logically speaking, shouldn’t people be praying to the devil? One doesn’t have to beg a good being to be good, one only has to ask a bad being to be good. No? Since the devil is the bad guy, isn’t he the one we should be begging for mercy? Yet the Jesus prayer (and informal personal ones) says: “Lord Jesus Christ, have mercy on me.”

We of course always hear people saying, “God answered my prayers.” But I know that those who say this do not realize the import of what they are saying, because if they did, they wouldn’t think very much of God, which they do. Saying that “God answered my prayers” necessarily means two things: that God has the power to answer prayers, and more important, for the 99 percent of the other humans who pray and beg for God’s merciful intervention in time of desperate need, God told them to take a walk, get lost, he couldn’t care less. He said no. “God answered my prayers,” necessarily and inevitably means he chose to disregard the prayers of others who were begging for mercy or compassion in their lives; in fact, the vast majority of others. We have proof throughout history that if God is sitting up there deciding who gets mercy, he rejects the plea most of the time. Don’t you think people pray to be spared when they have terminal cancer? Or AIDS? Don’t you think the Jews at Auschwitz prayed to God to be spared? Maybe we have been praying to the wrong entity all along. People who believe in prayers could hardly do worse praying to the devil.

About the devil, in Christianity he is a fallen angel (Lucifer), and hence a creation of God, since God, we are told, created Lucifer and all things. Why does it seem that the devil is more powerful than God? Since there seems to be more evil, immorality, and greed in the world than good, how can God, who is all powerful, be losing the battle to Satan, someone he created?

I’ve heard that at Nicole’s funeral, one of the speakers told Nicole’s grieving survivors and friends that we can’t “question God’s will.” So it was God’s will that Simpson slaughtered Nicole? Really? When a Puerto Rican mother of three young children in New York City whom she supported all by herself, holding down three jobs to do so, was murdered out on the street by an addict to get a few dollars for a fix, leaving the three youngsters without any parent, the pastor at her funeral said, “It was God’s will.” When an eighteen-year-old black youth from San Diego who was an honor student, student body president, and champion wrestler, who dreamed of becoming a doctor, who “did all the right things and said no to all the wrong things,” was gunned down in a drive-by shooting as he left a graduation party, again, a pastor said: “It was God’s will.” When a leukemia patient whose mother in El Salvador had finally won permission from federal authorities, after a long struggle, to visit him one last time died just hours before her plane landed, the young man’s cousin said: “He tried to wait for her, but I guess it was God’s will that he didn’t want him to wait.” When a young woman who had gone to Russia to devote her life to helping some of the most desperate people of an increasingly troubled nation, the orphaned children of Russia, was found slain in her apartment in Moscow, her mother said: “God had always taken care of her. What happened was God’s will. I guess he decided he wanted her back.” But why would he want her back? To keep him company? She’s doing good things for young people in need, and the mother is satisfied that God had better things for her to do in heaven?

When, in fact, six million Jews were murdered during the Holocaust in perhaps the darkest chapter in human history, we again were told by many members of the cloth that it was God’s will. When President Kennedy was blasted into eternity by Lee Harvey Oswald on November 22, 1963, again, preachers everywhere said, “It was God’s will.” The evangelist John R. Rice wrote: “The assassin’s bullet which cut down President Kennedy did the will of God.”

My question, of course, is that if it was God’s will that Ron and Nicole be butchered (in other words, this is what he wanted, or this is what he had no desire to prevent), why would anyone feel he is all-good or want to spend eternity with this type of being?

But, we are told, “God has his reasons” for permitting these atrocities. As the Reverend Rice wrote: “It was a matter of his choice. He had reasons for permitting the assassination of President Kennedy.” And, of course, the unquestioned assumption is that whatever the reasons, they are good ones, reasons that justify what he did or permitted to happen. So even though he wanted these horrors to occur, he is still all-good. No matter what happens (murder, famine, genocide, deadly plagues, etc.), don’t question God. He has his reasons and they’re all good.

On April 19, 1995, a bomb exploded outside the Federal Building in Oklahoma City, and 168 people, including fifteen children, were killed. The consensus in highly religious Oklahoma City was that there had to be a reason God chose one of the most religious areas in the nation (where nearly 75 percent of the population are regular churchgoers) for the blast. The answer was that God had put the city to the test, and it passed. “It’s like it had to happen in Oklahoma, in the Bible Belt, where people are neighbors and we do give,” a parishioner said. But though the tragedy was “God’s will,” said a minister, God still got credit. “It was one of God’s miracles that so many people survived,” he said.

But my question is: If a good and powerful God doesn’t prevent evil, why should we automatically assume that there is a good reason for the evil? Who tells us that when it comes to God, we must reject all conventional notions of logic and common sense and assume there is a valid and satisfactory reason for all the horrors and tragedies and misery in the world? It would seem that the only justification we would ever have for taking that position would be if God, appearing in the sky, told us that although what has happened doesn’t make sense to us mortals, it is part of a grand scheme he has for life in the universe. Wouldn’t that be the only possible sufficient cause for our belief that despite his willing or permitting the horrors of life, he is still all-good? Apart from God’s apparition in the sky telling us this, what human being can possibly convince us of this absurdity?

The myth in Christianity that God is all-good, all-knowing, and all-powerful is so ingrained in our history, civilization, and culture that it may persist no matter how much our civilization progresses. Imprinted on all of our coins and all of our currency are the words “In God We Trust.” But why? What has God done to earn this trust? Won’t someone please tell me? I know it is said that there are always 10 percent who “don’t get the word.” Maybe I’m in that 10 percent. No one, but no one, even the tyrants of history, ever bad-mouths God, even though he supposedly permits all the evil in the world to exist. I mean, if people can believe it’s “God’s will” that a building is blown up killing 168 people, and still praise him for sparing the lives of others in the building, I have a question: What’s God’s secret? Who’s his PR agent?

In the Simpson case, God (if there is a God) not only permitted the butchery of Ron and Nicole, but seemed to be working overtime to ensure that the killer, Simpson, would get off, that justice would be thwarted. If anyone was ever in the corner of a murderer, it was God with Simpson. He didn’t just permit an atrocity to be committed. Like a perverse force at play, he seemed to be conspiring to see that Simpson walked out of court a free man, and with a smile on his face, Simpson getting every conceivable break imaginable, from beginning to end. And apparently Simpson knew. As I wrote earlier, on the night of the not-guilty verdict, Simpson, at his victory party, smiled broadly and held up a Bible in his outstretched right hand. This, from the October 4, 1995, edition of the Los Angeles Times: “O.J. is free and God deserves the thanks. That was the message—delivered with unbridled cheer and relief—that came pouring forth from the Simpson family Tuesday as his celebrated trial came to a climactic close. ‘God is good, see?’ said Tracy Baker, O.J.’s niece. ‘I know that praying to God is the answer,’ Simpson’s mother Eunice said. ‘Me and my family want to thank God, without whom, I don’t know where we’d be,’ said Simpson’s son, Jason.”

Simpson’s daughter, Arnelle, said to her brother in the courtroom when the jury returned its verdict, “We did it, Jason. God got us through.” And the very first words Johnnie Cochran used in his post-verdict news conference were: “I want to thank God.”

When it comes to theology, I am too confused to be anything but an agnostic. But if there is a God, as there may very well be, the deist philosophy, which holds that after creating the universe, God bailed out, indifferent to that which he created, would seem to do less violence to the accepted principles of logic and common sense. At least the deist philosophy is free of inherent contradictions.

The root cause of the Simpson verdict
 

Perhaps the most important and all-encompassing question to be asked about the Simpson case is: What was the main reason the mostly black Simpson jury bought the defense argument that the LAPD had conspired to frame Simpson? I’m confident I know the answer. How confident am I? Well, I’m not positive. I’m not as sure as I am that a crooked tree will leave a crooked shadow, but I’m certain enough to give ten-to-one odds, even though I’m not a gambling man. I’m even more sure that what I’m about to tell you, though it takes no intelligence at all to reach the conclusion I have, has not yet been mentioned by anyone commentating on the case, despite the fact that millions upon millions of words have been written and uttered about the Simpson case since the verdict. There’s one other person who I think knows, and that’s Johnnie Cochran, although it’s just possible that he himself was not aware of the misleading nature of what he was arguing. I’m confident he did know, however, and that it was his duplicity on this point, which went over the heads of the prosecutors without their even feeling the breeze, that contributed mightily to the verdict in this case.

In a few, shorthand words (which I will elaborate on), Cochran argued a police frame-up to the black jurors from their experience of police brutality, two completely different types of police misconduct, and the prosecution failed to point out and illuminate for the jury this extremely important and critical distinction, one that was instantly obvious to me. Though the jury never thought about the distinction (I’ll show you later that even the black prosecutor, Darden, did not), the latter type of police misconduct, police brutality, is common, and the former, police frame-ups, exceedingly rare.

Virtually every black person living in the ghetto, and perhaps even most of those living outside the ghetto, has either had a bad, dehumanizing experience with a white police officer at some time in his or her life or is aware of some member of his or her family or a relative who has. It’s been a part of the black experience in this country for centuries. In the article I wrote on police brutality a few years ago, I said, “In the minority communities, I sense a fire in the systems of the masses, a fire that can only be extinguished by justice.” What I was talking about, of course, was the small but virulent strain of Los Angeles police who not only manhandle and mistreat members of the minority communities (Mexican-American as well as black), but in many instances go far beyond that. There is absolutely no doubt in my mind that many minority citizens of Los Angeles and other large cities have been murdered by this element.

How do I know they have been murdered? Number one, there have been a significant number of cases in Los Angeles and elsewhere where the victim was not only unarmed but shot several times in the back. And if that wasn’t enough, in several of those cases there were independent witnesses to confirm that the shooting was unjustified. The further proof is that when the DA is almost criminally derelict and refuses to prosecute (see later discussion), the survivors of the murdered victims hire lawyers like Johnnie Cochran to sue the LAPD (or other police agencies) for wrongful death. And far more often than not, they win, receiving large awards from juries.

Suits brought against the police for excessive force resulting in injuries short of death are even more common, of course, and it seems as if every few weeks or so here in L.A. the newspapers are reporting a jury verdict or a large settlement for the plaintiff against the police. As I am writing this book, the January 6, 1996, edition of the Los Angeles Times reported that Los Angeles County had agreed to pay eighty black and Mexican-American plaintiffs $7.5 million to settle three lawsuits involving forty incidents in which members of the Los Angeles County Sheriff’s Department were accused of “systematic acts of shooting, killing, brutality, terrorism, house-trashing and other acts of lawlessness and wanton abuse.”

At the time of my writing the article in 1992, I learned that from 1986 through 1990, the city of Los Angeles paid in excess of $20 million in judgments, settlements, and jury verdicts in more than three hundred lawsuits against LAPD officers alleging excessive use of force. And in 1991 alone, $14.7 million was paid. These figures don’t even include settlements and verdicts against the Los Angeles Sheriff’s Department ($15.5 million between January 1989 and May 1992) and the many other local police agencies in the county.

Although the standard of proof in a civil case is lower than in a criminal case (beyond a reasonable doubt), the plaintiff’s lawyer in a civil suit still must prove that the victim’s charges are true by a “preponderance of the evidence,” which in itself is a substantial burden. Civil lawyers in these cases routinely prove to juries that an officer caused unjustifiable injury or death (frequently with clear evidence of malicious intent, which qualifies for criminal responsibility). As indicated, many times, the evidence of guilt is so obvious that the city or county settles out of court, as in a relatively recent $1 million settlement described by one Long Beach police officer as a “sheriff’s execution.” Does anyone think the city or county would voluntarily pay amounts like this if it thought the officer or officers were innocent?

A month after the March 3, 1991, beating of Rodney King, Los Angeles mayor Tom Bradley appointed a seven-member commission (later augmented by three members appointed by LAPD chief Daryl Gates) to conduct a comprehensive review of the excessive-force problem in the LAPD. The so-called Christopher Commission found “a significant number of LAPD officers who repetitively used excessive force” against the public, mostly members of the minority communities.

The commission reviewed eighty-three civil lawsuits against the police and concluded that “a majority of cases involved clear and often egregious officer misconduct resulting in serious injury or death to the victim. The LAPD’s investigation of these eighty-three cases was deficient in many respects, and discipline against the officers involved was frequently light and often nonexistent.”

In a survey conducted by the commission of 650 LAPD officers, 24.5 percent agreed that “racial bias on the part of officers toward minority citizens currently exists.” And 27.6 percent agreed that prejudice sometimes leads to the use of excessive force.

Among the Christopher Commission’s more shocking findings were computer messages sent between patrol cars over the LAPD’s mobile digital terminals. Although they were obviously far from the norm, there were such transmissions as the following: “I would love to drive down Slausen [a street that runs through South-Central Los Angeles, a heavily black area] with a flamethrower. We would have a barbecue.” “I almost got me a Mexican last night but he dropped the damn gun too quick.” “Capture him, beat him, and treat him like dirt.” “If I find it, it will be [officer-involved shooting] time. God, I wanna kill something oh so bad.” “Wanna go over to Delano later and hand out some street justice.” “It was fun, but no chance to bust heads.” Only after a few of these messages were made public by the commission did the LAPD start auditing the system. The LAPD then found, per the commission, “260 patently offensive comments over a one-month period.”

The black community knows that in these many cases of police brutality, the offending officer rarely, if ever, tells the truth; he lies, not just out of court, but on the witness stand. And in a very small number of these cases, particularly where they have unlawfully taken the life of a victim, they have planted a deadly weapon, such as a knife or gun, at the victim’s side.

“African-American jurors who live in communities where cops are the enemy don’t have to be educated that police lie,” says Peter Kirscheimer, a onetime Bronx Legal Aid attorney who is now a federal defender in Brooklyn, in an October 4, 1995, Wall Street Journal article.

Because of police brutality, and the police lies to cover it up, members of the black community naturally are distrustful of law enforcement. But when the officers lie and plant evidence in these cases, it’s to protect themselves when they have violated the law, i.e., it’s self-defensive in nature.

This is the police misconduct that the black community has experienced throughout the years. Police framing blacks, on the other hand, for robberies, rapes, burglaries, murders, etc., is almost unheard of. In no way has it been a part of the black experience. If it happens at all, almost invariably it’s in the area of drug cases—for example, when the police know someone is complicit but he wasn’t in close proximity to the drugs found in the house, and they say he was. This is a very simple and easy frame-up to pull off, and the framing officers justify it in their minds because they feel the person is guilty anyway. Percentagewise, this type of behavior is very, very uncommon, but it does happen.

What is more common is police perjury to justify probable cause to conduct a search of a person or vehicle—again, usually for drugs. Like Customs and INS agents at our nation’s borders who become adept at spotting someone who is “dirty” among the vast majority of cars they almost routinely wave through, experienced narcotic officers sense when someone is in possession of illicit drugs. However, they know that what they see often is not enough to justify a search under the Fourth Amendment to the United States Constitution, so from time to time they fabricate a “furtive” move on the part of a suspect, such as throwing something out the window or reaching underneath the seat of the car, to justify the search, which turns up drugs, of course. The great majority of officers do not do this. However, prosecutors know that a certain percentage of drug cases they prosecute are most likely predicated on fabricated probable cause. But there’s virtually no way for the prosecutors to know whether the drug case they’re handling is one of them.

It should be added that even in the Deep South in the twenties and thirties, where many innocent blacks were prosecuted and convicted by white juries of serious crimes, according to the books on the subject it was never as a result of an elaborate and complex conspiracy, as would have had to occur even to attempt to frame Simpson for these murders. The convictions were usually in situations where the actual evidence against the black defendant was extremely weak, but aided by lies told on the witness stand by the local sheriff, it was enough for the white jury to convict.

When the Christopher Commission was formed in 1991 to investigate the LAPD, it was solely to investigate police brutality and excessive force, not police frame-ups. Why? Because police frame-ups, as I’ve indicated, are almost unheard of. When the black community erupted in violence after the not-guilty verdicts in the first Rodney King trial, Vernon Leggins, a black resident of South-Central Los Angeles, where the riots occurred, said at the height of the riots: “I knew this would happen. A lot of anger has been building up during the years. The way we have been beaten and talked to, this should have happened long ago.” He didn’t say “The way we have been beaten, talked to, and framed.” He wouldn’t say this because it is not part of the black experience.

If any of you readers don’t believe me, call Johnnie Cochran’s office in Los Angeles. For over thirty years in Los Angeles, Cochran has been representing black plaintiffs in lawsuits against the LAPD, the L.A. Sheriff’s Department, and other law enforcement agencies. Ask him or his secretary if he can furnish you with the name of just one case in those thirty years where the basis of his lawsuit was not excessive force or some other type of police misconduct, but that his client had been framed by the police on a burglary, robbery, rape, arson, murder, or any other felony.

Without thinking, blacks everywhere were confusing what the defense was alleging in the Simpson case with their own experience of police brutality. “The only thing O.J.’s case has done is it made the majority see what we’ve been saying for years about police brutality. They’ve wanted to put their heads in the sand and ignore it,” said Frank Holoman, the black owner of the Boulevard Café in South-Central Los Angeles. And before and after the verdict in the Simpson case, one heard blacks saying it was “payback time.” But payback time for what? Being framed? That’s absurd. If this had been a prosecution of a young black man for the killing of a white police officer, one would know what they meant by payback time. But that’s not what this case was.

“What happened to O.J. has been going on for years in our country to black people,” Bonnie Beasley, a fifty-five-year-old black woman in San Francisco told a reporter for the New York Times. But what has been going on for years? Police brutality, but certainly not frame-ups. Yet, throughout the land, to support their belief that Simpson was framed, blacks could be heard saying things like “If they [the police] did it to me, they probably did it to O.J.” They wouldn’t say “If the police framed me,” just “If the police did it to me.” “We always reach out to another black person we perceive as being mistreated by [white police officers] because it has happened to so many of us,” says Darlene Powell Hopson, a black clinical psychologist. But what is it that has happened to so many blacks? These blacks and the black Simpson jurors didn’t bother to stop and think or realize that the police misconduct being alleged by the defense in the Simpson case, planting evidence and a frame-up, is not what they and their families have been experiencing throughout the years. It was all “police misconduct” in their minds, and the prosecutors never distinguished for them these two very different types of police misbehavior.

How could the prosecutors? As I indicated earlier, the issue completely escaped them, even Darden, who of course is black himself. Not only didn’t Darden see the issue, and therefore was incapable of knocking it down, he made it worse by telling the jury in so many words that what the black community had experienced in the past was no different from what the defense was alleging in this case. Remarkably, he told the jury in his summation: “If you mistrust the police, I understand why you mistrust the police. Perhaps you ought to, but I think we have to take every case on a case-to-case basis”—i.e., just because the police have been framing blacks throughout the years doesn’t mean they framed Simpson in this case. Unbelievable.

And in an October 28, 1995, speech at the University of Miami Law School he said the reason for the not-guilty verdict was “the black community’s bad experiences with the LAPD.” But Chris, what have these bad experiences been? If you think it’s been the LAPD framing black people, you’re dead wrong. But of course you don’t think that. The problem, Chris, is that you just weren’t thinking, period, when you said what you did in Miami, and more important, when you let Cochran get by with his exquisite deception at the trial. If the obviously intelligent black prosecutor (and the equally intelligent Marcia Clark) didn’t see this deception at the trial, how could anyone expect the Simpson jurors to have?

The prosecutors in the Simpson case, during their rebuttal, should have pointed out the obvious distinction between the two types of police misconduct and simply told the jurors to look back into their own lives and experiences to see if they or anyone else close to them had ever been framed by the police for a serious crime like rape or murder. It would have been a moment of inevitable enlightenment for the jury. As pointed out earlier, so often in life things are only obvious once they are pointed out.

Just to test my instincts on what happened in this case, I have purposefully engaged several blacks in a conversation about the Simpson case. Whenever they have said that they agreed with the verdict because of all of the trouble they or those close to them have had with the police, or that they didn’t trust the police, or what have you, I have asked them, “What trouble?” and “Why don’t you trust the police?” The word “frame-up” not once has come from their mouths. What they invariably refer to is police brutality, excessive force, being pushed around, cursed at, and spoken down to. When I then remind them that what the police were supposed to have done in the Simpson case was to frame Simpson, there’s always an uneasy silence. One black man I spoke to at the public tennis courts where I play has a master’s degree in communication from Howard University, perhaps the leading black university in the country. This particular black does believe Simpson is guilty, but when I asked him why he believed the predominantly black jury had bought the defense argument that the LAPD had framed Simpson, his exact words were: “Sure, they know the police do this type of thing. Look at the beating they gave Rodney King.” When I reminded him that the defense didn’t claim the LAPD beat Simpson, they claimed the LAPD had framed him, and he wasn’t drawing any distinction between the two types of police misconduct, there was a thoughtful silence.

Time magazine, in its December 25, 1995, edition, likewise failed to make the distinction. It said: “Jurors did not require too much coaching from Cochran to believe that Simpson may have been a victim of the Los Angeles Police Department; all they had to do was replay in their minds the videotape of the savage beating administered four years earlier to an unemployed black construction worker named Rodney King.”

In other words, according to Time, beating Rodney King and framing O. J. Simpson were no different. Again, if Time and Darden didn’t see the difference, how could the Simpson jurors, who needed help crossing the street on a green light, see it without any help from the prosecution?

It’s my view that because the Simpson jury could easily relate to police misconduct in the form of brutality, and lying to cover it up, they went on, without thinking and with no help from the prosecution, to buy the frame-up theory. As I indicated earlier, I cannot be positive that this is why they were so receptive to the police frame-up argument, but I am very confident it is the reason. One thing I am sure of. The framing of blacks by the police for crimes like robbery, burglary, rape, arson, and murder is not a part of the black experience in Los Angeles. There is no evidence to support that proposition. All the evidence is to the contrary. Talk to black people. They will tell you that being framed is not a part of their experience. But because the prosecutors failed to point this fact out, instead of the jury in the Simpson case thinking that it would be exceedingly rare, virtually unheard of, for the LAPD to have framed Simpson, their state of mind most probably was “This is the LAPD, and we all know they can’t be trusted.” There may be things about the LAPD that can’t be trusted by some in the black community, but this definitely was not one of them. Yet the prosecution, not seeing the issue, never made this obvious point to the jury.

Had I been the prosecutor in the case I would have told the jury the following to increase whatever rapport I had already established with them:

“You black folks on the jury know about police brutality. You’ve lived it, either personally or through those you know. But although I haven’t experienced it, I know it, too. In fact, just three years ago I wrote an article about how a certain strain of law enforcement officers here and around the country have been manhandling, brutalizing, and in general mistreating members of your community for years and getting by with it. And I publicly took a position calling for the prosecution and conviction of these officers to put an end to it.”

After then pointing out that being framed by the police is not a part of the black experience, the prosecutors should have made this type of remark (in abbreviated form) to the jury in the Simpson case:

“Let me give you ladies and gentlemen of the jury virtual proof that the police frame-up theory in this case is pure, unadulterated nonsense, the type that should be very insulting to your intelligence. The defense in this case, at one time or another, has suggested to you folks that just about everyone involved in the investigation of this case was a part of the conspiracy to frame Mr. Simpson. Not just the four detectives, but many of their colleagues, from officers Riske and Spangler to Commander Bushey, even the two police criminalists, Dennis Fung and his young rookie assistant, Andrea Mazzola, who told you that prior to this case she had never even heard of O. J. Simpson. Even, in fact, Thano Peratis, the male nurse who withdrew Simpson’s blood and is now at home recovering from major bypass surgery. Remember, they suggested that he changed his testimony to account for the supposedly missing 1.5 cc of Mr. Simpson’s blood. I mean, everyone was involved. I can just picture Phil Vannatter on the phone calling some of his colleagues on the force on the night of the murders: ‘Hey, Sam, we got a great conspiracy going on down here. We’re framing that black dude, O. J. Simpson.’ ‘For Christ’s sake, Phil, do you know what time it is? It’s three in the morning!’ ‘I know, I know. But how many times do you get an opportunity to nail someone like Simpson?’ ‘Yeah, I guess you’re right, ol’ buddy. Let me take a quick shower and I’ll be right down.’ ‘Well, you better get your rear end down here right quick. We’re not going to wait all night.’ ‘Okay, Phil, okay.’

“You know, it reminds me of the film JFK a few years back about the assassination of President John F. Kennedy. I don’t know if any of you saw it, but at one time or another in the film, the director, Oliver Stone, unbelievably had the CIA, FBI, KGB, organized crime, Secret Service, Vice-President Lyndon Johnson, Dallas Police Department, Castro, anti-Castro Cuban Exiles, and the military-industrial complex all involved in the conspiracy. Where did all these people get together to hatch their elaborate conspiracy? Madison Square Garden? And was Lee Harvey Oswald’s wife, Marina, the hostess when they broke bread? I walked out of that ridiculous movie thinking that I was one of the few people not involved in the conspiracy. Apparently no one wanted poor President Kennedy to live. Even bitter enemies like the CIA and KGB got together on this plot.

“Anyway, getting back to this case, although everyone and his grandmother was apparently out to frame Mr. Simpson, according to the defense, the main conspirator, the head guy, the maharajah of this dirty, rotten plot to frame this defendant, was Mark Fuhrman, the supreme racist, the devil incarnate. You’ll recall that Kathleen Bell testified that when she met Fuhrman sometime between 1985 and 1986 at a Marine recruiting office he told her that when he sees a black man with a white woman driving in a car he pulls them over, and when she asked him, ‘Well, what if they didn’t do anything wrong?’ he told her that ‘he’d find something.’ And so Mr. Cochran argued to you: ‘This man will lie to set you up. That is what he is saying there. He would do anything to set you up because of the hatred he has in his heart.’

“Number one, Ms. Bell did not say in the letter she wrote to Mr. Cochran about the incident, nor did she testify at this trial, that Fuhrman said he’d frame the black man and his woman friend, did she? Only that he’d come up with some reason, valid or invalid, to pull them over. But since Mr. Cochran is alleging that Fuhrman and his colleagues framed Mr. Simpson for these murders because of their racism, let’s stop to think about this terrible, vile charge for a moment. Mark Fuhrman has been a Los Angeles police officer for close to twenty years. During that time he has undoubtedly arrested hundreds upon hundreds of black people. In fact, for several years, he even worked South-Central. Now, I think most of you will agree that if there’s one thing that’s even worse than excessive force by the police, it’s being framed for a serious crime you didn’t commit. A bloody nose, even a broken arm, can heal, but going to prison for five or ten years and being classified as a felon for the rest of your life is a lot worse, wouldn’t you agree?

“Now, don’t you think that if this fellow Fuhrman were the type who liked to frame black people for crimes they didn’t commit, there would have been a considerable number of black people framed by him through the years? And that all or at least most of these people would have immediately gotten on the phone and called Mr. Cochran or some other member of the defense team, and you would have heard them testify from that witness stand at this trial? There certainly cannot be even one of you who doubts this. You have to absolutely know this would’ve happened. Particularly in a big case like this where coming forward would make them a hero to many in the black community, and they’d be able to sell their stories for a lot of money. If Fuhrman had been the framing cop the defense wants you to believe, there would have been a virtual parade of black people he had framed throughout the years taking that witness stand at this trial. Yet not one, not even one such black person came forward.

“After all his years on the force, the only black person the defense called to the witness stand to testify against Fuhrman was Roderick Hodge. He said Fuhrman had mistreated him and told him after his arrest, ‘I told you we’d get you, nigger.’ But he didn’t say anything about Fuhrman framing him. Not one word. As far as testimony coming from this witness stand that any black person has ever been framed by Mark Fuhrman or, for that matter, any of the other three detectives in this case, that witness stand was silent. As quiet as a small-town cemetery on a rainy Sunday afternoon. As quiet as a church mouse. As quiet as a painting on a wall. Why? Because it never happened. No framed black people came forward because they don’t exist. You folks should not only feel insulted that the defense attorneys have tried to deceive you like this, you should be angry at them. How dare they think so little of your intelligence that they try to sell you a preposterous argument like that?”

With a case that was in existence almost sixteen months before the final summations were given, couldn’t at least one of the two lead prosecutors have found enough time to work up an argument at least something like this?

Yes, I told you I’m angry about this case. I’m outraged every time I think of what happened, every time I see Simpson smiling and playing golf at some country club, or capitalizing on the murders from some book or video he is hawking.

A modest proposal on police brutality
 

Inasmuch as it is my firm belief that the not-guilty verdict in the Simpson case has historical origins, conscious or otherwise, in the maltreatment, mostly physical, of blacks by white police officers throughout the years, a brief discussion on how to ameliorate the situation follows.

In our society, we try to deter criminal conduct by the threat of punishment. This system is hardly peculiar to modern society. From the ancient Egyptians and Babylonians to the present, it has been the secular way to control the dark impulses of humankind. For the police, however, there is little threat of punishment, and hence no real deterrent. Police are human beings. If police were prosecuted, most would also be deterred by the threat of punishment. But this hasn’t happened. For years, the black community has been saying there is no equal justice. In the cruel poetry of their lives, the police can violate the law and get by with it, but they sure as hell can’t.

 
 

This is an excerpt from the article I wrote on police brutality in 1992 following the beating of Rodney King and the ensuing riot.



With approximately twenty thousand police officers in Los Angeles County, there are around two thousand complaints registered annually against police officers in the county. But the Special Investigations Division (SID) of the Los Angeles County DA’s Office prosecutes an average of just two of these cases per year, and then usually against police agencies in the county other than the LAPD or Los Angeles Sheriff’s Department (LASD). In fact, to find a significant excessive-force prosecution against the LAPD prior to the King case, one has to go all the way back to the Bloody Christmas beating of seven prisoners on December 25, 1951. (Eight police officers were indicted for felonious assault and five were convicted.)

In officer-involved shooting cases, by agreement with the LAPD, LASD, and more than half of the eighty-seven incorporated cities in Los Angeles County, the DA’s office is immediately notified. At least one deputy DA and DA investigator “roll out” to the scene of the shooting, where they conduct an independent probe to determine if a crime was committed by the officer or officers involved. Each year the Special Investigations Division rolls out on approximately 150 such cases throughout the county.

The Los Angeles Daily News [in an impressive series of articles by reporters David Parrish and Beth Barrett in 1990 and 1991] found 387 officer-involved shooting cases—including 153 fatalities—at the LAPD between 1985 and mid-1991. In many cases the victims or their survivors received large civil judgments from juries. In none of them, however, did the DA file criminal charges.

Over at the sheriff’s department, the Daily News reviewed 202 officer-involved shootings between January 1, 1985, and August 27, 1990. It found fifty-six cases where people were shot under “seriously questionable circumstances”—victim unarmed, shot in the back, etc. In none of the 202 shootings did the DA’s office file criminal charges.

The situation gets scarier. When I spoke with one present and two past SID deputy DAs as well as with other people long connected with Los Angeles law enforcement (including a former prosecutor in the DA’s office with decades of experience), they could recall only one instance, in 1973, when an LAPD officer was tried for murder or even manslaughter in an on-duty shooting of a private citizen. And manslaughter can be committed where there’s only criminal negligence.

In fact, for at least the last decade, though there have been hundreds of officer-involved shootings by the LAPD, no one can remember a single case in which an LAPD officer was prosecuted for even an on-duty nonfatal shooting of a private citizen.

If we’re to believe the Los Angeles DA’s Office, there has been only one case, then, in several decades where an LAPD officer has unlawfully shot someone to death. And for at least the past ten years, no officer has even committed an unlawful act with his gun. To believe this gives logic a bad name. Even the LAPD doesn’t believe this. Between 1985 and mid-1991, Chief Daryl Gates himself found thirty-five cases in which he ruled that officers wounded or killed persons in avoidable or unnecessary circumstances.

It’s estimated that during the past half century, on-duty police officers in L.A. County shot and killed well in excess of one thousand people. [This sounds bad, of course, but 99 percent of the killings were justified. The problem is that some were not.] According to the California Department of Justice’s Bureau of Criminal Statistics, between 1988 and 1991 alone, there were 223 homicides by police officers in L.A. County. Yet, the indictment in 1992 of a Compton police officer for voluntary manslaughter in the killings of two Samoan brothers is believed to be the first homicide prosecution of any law-enforcement officer in the county for the on-duty killing of a private citizen since the LAPD prosecution almost two decades earlier in 1973. (An LASD deputy sheriff was prosecuted and convicted of second-degree murder in the 1982 shooting death of a pregnant woman’s fetus.) The only homicide prosecution anyone can remember before 1973 was of a Los Angeles deputy sheriff in 1969.

Perhaps the most alarming statistic of all is that in the ten years between 1982 and the Compton police officer prosecution, Special Investigations rolled out to the scene of more than a thousand officer-involved shooting cases. Yet not once did they find criminality on the part of any officer in the entire county, not even criminal negligence.

It couldn’t be clearer, then, that the Los Angeles DA’s Office looks the other way at police brutality. Johnnie Cochran, a former L.A. assistant district attorney and now a plaintiff’s lawyer in many successful civil suits against L.A. County police agencies, says, “There have been a number of police brutality cases throughout the years where the DA should definitely have filed charges, but he didn’t.” A current L.A. County Superior Court judge said a few years ago, “I have a distinct feeling that the district attorney, either intentionally or unintentionally, has a double standard when it comes to filing criminal complaints against the police.”

Would prosecuting the police ultimately hurt society by forcing officers to act tentatively in situations that call for aggressive conduct? I doubt it. Although prosecutions would heighten awareness among all officers in the proper use of force, 95 percent of the police wouldn’t feel handcuffed on the job because they simply don’t harbor the impulse to mistreat or brutalize those whom they detain or arrest. Knowing that officers on the street are compelled to act spontaneously in highly dangerous, life-threatening situations, the DA should continue to give officers considerable latitude and discretion in their use of force, with the benefit of the doubt always going to the officer. But carte blanche authority—essentially the current situation—must cease. When the officer’s conduct clearly trespasses beyond permissible margins into blatant, egregious, and unnecessary use of force, the officer has to be criminally accountable for his conduct. To hold otherwise is to hold that in the process of enforcing the law, an officer is legally entitled to violate the law himself.

During the Rodney King beating there were several civilian witnesses. Ask yourself this question: If the officers who beat King knew that there was a district attorney downtown who would prosecute them for police brutality, would they have been as likely to rain fifty-six blows with their batons to the head, torso, and legs of a defenseless person in front of independent civilian witnesses? What I’m saying is that if the district attorney and his predecessors had done their job throughout the years there is a reasonable probability that the Rodney King beating would not have taken place.

Likewise, if the district attorney had been prosecuting police brutality cases through the years, with a fair share of convictions, the likelihood of a riot following the Simi Valley verdict would have been substantially diminished. The black community would most likely have viewed the stunning verdict—as most nonblacks have—as being mostly attributable to the conservative venue in which the case was tried: nearly all-white Ventura County. Instead, they viewed it as confirmation of their indictment of the criminal justice system in America.


 


I spoke earlier in the book about the staggering incompetence in our society. Warren Christopher, by all accounts an honorable and conscientious public servant, headed up the 1991–92 Commission named after him to investigate excessive force and police brutality in the LAPD and come up with proposals to end it. Of the 129 recommendations made by the commission to stop excessive force, unbelievably, not one is a recommendation for increased prosecution by the district attorney of police brutality, the only recommendation which, if carried out, would substantially reduce it. In fact, there isn’t one word in the entire 228-page report of the Christopher Commission that refers to the lack of DA prosecutions of police brutality. Nor is there one word about how the DA, whose job it is to prosecute police brutality cases, can play a part in reducing police brutality.

Instead, after months of highly publicized inquiry and investigation, the celebrated Christopher Commission concluded that the key to reducing excessive force was to implement a “major overhaul of the disciplinary system” within the LAPD. The same, identical recommendation—even to the extent of using an independent inspector general to monitor the discipline—had been urged twenty-seven years earlier by the McCone Commission, which followed the Watts Riot and on which Christopher served as vice-chairman. Not only hadn’t Warren Christopher learned anything at all about the problem in twenty-seven years, but even with a staff of 130, 101 of whom were lawyers, helping him, he exhibited not the smallest grain of common sense. In Christopher’s view, internal discipline by the LAPD was the best way to deal with police brutality. In other words, the police (as opposed to everyone else in our society) should be relied on to continue to police themselves. And Warren Christopher is our present secretary of state.

It’s not as if Christopher and his commission were unaware of the law. The commission report points out that LAPD policy and the penal code, which the DA prosecutes under, require that force be reasonable. It’s just that the Christopher Commission apparently believed that the DA’s job is to prosecute all members of the community except the police.

If one had confronted members of the commission with their colossal incompetence and lack of insight, they would have been forced to invoke the anemic argument that they were commissioned only to investigate the LAPD, not the DA’s office. However, the commission itself stated that it “ought to examine all aspects of the law-enforcement structure in Los Angeles that might cause or contribute to the problem of excessive force.” The DA’s office, of course, is an integral part of the law enforcement structure of Los Angeles, being the agency responsible for prosecuting all felonies in the county. Moreover, the Christopher Commission did make recommendations concerning an entity outside the LAPD: “Community councils are to be created composed of local residents and community and business leaders to work with the police…in matters that affect their neighborhoods,” the commission said.

There are few tyrants like blind custom, and I believe that the Christopher Commission never recommended more aggressive DA action against police brutality cases simply because the absence of such prosecutions has been institutionalized in Los Angeles and around the country. And their abject incompetence prevented them from lifting their vision beyond the custom.

At present, the only thing a rogue cop really has to fear is internal discipline by his own department. But only a small percentage of police brutality allegations result in internal discipline. For instance, the Christopher Commission found that of 2,152 citizen allegations of excessive force from 1986 through 1990, only forty-two (2 percent) were sustained by LAPD’s Internal Affairs Division. Former assistant chief Jesse Brewer, now deceased, estimated at the time that for every complaint, there were three or four incidents that citizens did not report. And even when Internal Affairs did sustain the complaint, the typical punishment was suspension without pay for a week or, in unusual cases, dismissal from the force. As a deterrent, none of this begins to compare with a criminal prosecution and possible incarceration in the state prison.

Was the LAPD incompetent?
 

The defense in the Simpson case, by its two-pronged attack—the LAPD framed Simpson, and were also butterfingered incompetents in their collection and preservation of evidence—put the LAPD on trial during the Simpson case, and the defense succeeded in convincing the jury of both of these charges. But because the jury bought the defense allegations doesn’t, perforce, make them true.

Obviously, the LAPD did not frame Simpson, and as far as I can determine, they were no more incompetent or competent in this case than in the other major cases they investigate. It would be impossible to find any murder case having the amount of physical, scientific evidence that existed in this case in which there weren’t some slip-ups and unexplained discrepancies here and there in the investigation of the case and the collection and preservation of the evidence. It’s normal and to be expected, particularly when so many people are involved.

For instance, in the Manson case, the LAPD criminalists neglected to take blood samples from several pools of blood at the murder scene. Horn-rimmed glasses (whose owner was never identified) were seen by the first officer arriving at the murder scene near two trunks in the living room. Though the crime scene was supposed to be preserved for the criminalists, the glasses somehow ended up on top of a desk. Two pieces of a gun grip, first seen near the entryway, ended up under a chair in the living room. As stated in an LAPD report, “They were apparently kicked under the chair by one of the original officers on the scene. However, no one is copping out.” An officer accidentally wiped off a bloody fingerprint on the gate of the Tate residence when he departed. The police sent out flyers all over the country and Canada looking for a gun they already had in their own Van Nuys division. A detective and his partner crossing a busy street near the courthouse dropped a vial of dog hairs I was going to introduce, losing all but one. (I did not introduce the hair, since it wasn’t absolutely key evidence and presenting one hair would have looked too desperate and speculative.) And so it went.

Discrepancies in times and everything else are extremely common. Again, in the Manson case, the LAPD report on the Tate-LaBianca murders says: “At 0914 hours, West Los Angeles Units 8L5 and 8L62 were given a radio call, ‘Code 2, possible homicide, 10051 Cielo Drive.’” There were one-man patrol cars in those days, and the first officer to arrive at the scene of the five Tate murders was Jerry Joe De Rosa, who wrote in his report that he arrived at 9:05 a.m., which was nine minutes before he received the Code 2. The second officer who arrived, William Whisenhunt, set the time of his arrival at between 9:15 and 9:25, while officer Robert Burbridge, who arrived after DeRosa and Whisenhunt, said he arrived at 8:40 a.m.

But you see, all of these things, when viewed in the context of the entire case, don’t add up to a hill of beans.

Make no mistake about it. The DA lost this case, not the LAPD. In no way, as so many talking heads have said, did the LAPD lose the case for the DA. The DA’s office lost this case all by itself.

In summary form, in my opinion the LAPD did an adequate job in this case, though it definitely could have been more competent, but the Los Angeles DA’s Office could hardly have been more incompetent. And yet, because they do not know whereof they speak, many in the media have decided that the LAPD lost the case. “By acclamation: LAPD blew an open and shut case” read the caption of an October 5, 1995, Los Angeles Daily News article.

Even in the areas where LAPD officers or employees did not perform well, their poor performance was usually on the witness stand, not in the work they did on the case. Examples are Dennis Fung, Mark Fuhrman, and Phil Vannatter. If the prosecutors had adequately prepared Fung for cross-examination, which they failed to do, Barry Scheck wouldn’t have had anything like the success he had with Fung. And the prosecutors should have known how to deal, beforehand, with police officer witnesses who didn’t want to admit something on the witness stand: Fuhrman did not want to admit he had used the word “nigger” in the past ten years; Vannatter did not want to admit that he had said to two witnesses and within earshot of an FBI agent, that Simpson was “a” suspect in the case at the time he and three fellow detectives went to Simpson’s Rockingham estate in the early-morning hours of June 13, 1994. With proper preparation by the prosecution, neither Fuhrman nor Vannatter would have had his credibility undermined with the jury.

Even Phil Vannatter’s bringing the vial of Simpson’s blood over to Rockingham to deliver it personally to the criminalist, Fung, though clearly ill-advised, was not what I would call “incompetent,” and if Vannatter had been adequately prepared by Chris Darden, and a much fuller explanation had been given as to why Vannatter didn’t immediately book the vial (see later discussion under blood evidence), it probably would have only been a blip on the radar screen, particularly if there hadn’t been so many other errors by the DA in the presentation of their case.

Let me put it this way. There have been countless examples through the years where murder cases have been successfully prosecuted, yet the investigations of the cases by law enforcement were substantially more incompetent than the LAPD’s performance in the Simpson case.

Unreasonable doubts
 

Simpson supporters may say that this book did not discuss all of the defense evidence, arguments, and contentions. For example, when the LAPD detectives covered Nicole’s body with a blanket from inside her home, hair and fibers that may have been left by Simpson on the blanket when he visited Nicole at an earlier time may have gotten on Nicole and may have somehow contaminated the entire murder scene; if Simpson were wearing the blood-stained socks found at the foot of his bed, why wouldn’t his ankle have prevented blood on one of the socks from soaking through from the exterior of the left side to the interior of the left side and through to the interior of the right side? (Weren’t there innocent ways the blood could have gotten to the other side? e.g., in a phenolphthalein test [conducted at the LAPD Crime Lab on August 4, 1994, the date the blood was first discovered], a cotton swab resembling a large Q-tip is dipped in distilled water and the swab is then pressed into the area of interest, here, the sock. This would have moistened the dried blood and could easily have caused it to seep through to the other side, an obvious argument the prosecution never made in its final summation to the jury); Nicole’s blood on the ankle of one of Simpson’s socks didn’t look like it had dripped, and hence spattered on it. Instead it looked like it had been applied to the sock, that is, planted. (But Dr. Herbert MacDonnell, the defense’s blood-spatter expert, conceded on cross-examination that there were three possible innocent explanations: The killer brushed his ankle against Nicole’s bloody body; in Nicole’s dying moments, she grazed the killer’s ankle with her bloody hand; if Simpson were the killer, the blood could have gotten there when he removed his socks with Nicole’s blood still on his fingers); when Fuhrman found the Rockingham glove around 6 a.m. on June 13, 1994, he said it appeared to be sticky and moist. Although there is dew on California mornings, and Fung told me that even at 7 a.m., when he arrived at Rockingham, the grass was still wet from the dew, the defense argued (without a word of response from the prosecution) that if the glove had been out there all night as the LAPD claimed, as opposed to Fuhrman’s removing it from a bag of his or his pocket and planting it, why hadn’t it dried? and so on. But the reader knows this book is not an analysis of every single issue in the Simpson case. It is an analysis and exploration of why the case was lost by the prosecution. In the process, of course, all of the important issues were discussed, several in considerable depth. But more importantly, discussing every one of the defense points and arguments was not necessary in order to make this book’s essential conclusion about Simpson’s guilt correct.

Here’s the reason. Since we know Simpson is guilty, any defense points or arguments which have not been dealt with in this book, regardless of what they are, by definition could not change that reality. (And any reader who, at this point in the book, isn’t convinced beyond all doubt of Simpson’s guilt, certainly would not become so if I addressed myself to some additional ancillary issues.) Let me give you an example of what I mean. Say that we know X committed a bank robbery in Detroit, Michigan, on October 25, 1993, at 10:00 a.m. We know this because there are ten eyewitnesses who have positively identified him; his fingerprints are found at the teller’s window even though he lives in El Paso, Texas, and there is no evidence he had ever been in Detroit (much less at this bank) to have left the fingerprints on some prior occasion; and at the time of his arrest, all of the bank’s marked money is found in his possession.

Now let’s say that a witness comes forward and says X was actually in his presence in El Paso at 10:00 a.m. on October 25, 1993. Since we know X is guilty, we also thereby know that the witness is either honestly mistaken or is lying. Say the bank robbery was a very famous one because of a record amount stolen, and Y steps forward and actually proclaims it was he who committed the robbery (in sensational murder cases, it’s not uncommon, for instance, for innocent people called “chronic confessors” to confess to a murder just to be in the limelight). Again, we know Y is either a kook trying to get into the news, or he’s clinically psychotic. Why? Because we already know who committed the Detroit robbery.

Likewise with Simpson in this case. Since we know that in view of the evidence it’s not even possible for him to be innocent, we know that whatever evidence the defense offered on his behalf, there’s an explanation for it, even in those cases where we might not know what that explanation is. Whatever argument the defense makes, we know it is invalid. On the other hand, if we didn’t know Simpson was guilty, then in the absence of an examination of every single defense argument, we could not feel sanguine about any conclusion of guilt.

The media circus
 

From the very beginning, the O. J. Simpson case received a vastly disproportionate amount of publicity. Although this was a highly sensational murder, this was so for one reason and one reason only, O. J. Simpson. When you remove him from the equation, there is simply no way that this case could be considered an unusual or exceptional murder case. Simpson killed Nicole (and Ron Goldman since he needed to eliminate a witness to his murdering Nicole) out of some passion and rage induced by jealousy, frustration, taunting, or what have you. But that couldn’t possibly be more common. Every year, approximately 30 percent of all female homicide victims in America are killed by their husbands or boyfriends.

And yet from the very beginning the media treated this case as if it had everything, everything that anyone would ever want in a murder case. A typical remark from the media that was uttered ad nauseam was “This case has everything: Sex, violence, mystery, celebrity, affluent lifestyle, etc.” But let’s examine this statement. Sex did not play any part at all in this case, and if I’m not mistaken it was not even mentioned once in the trial. The media must have been confusing what they read in the tabloids about Simpson’s and Nicole’s sex life as being a part of this case, which it wasn’t. Violence. I have to hand it to the media there. That’s a point I can’t rebut. A murder case with violence. Highly unusual. Mystery. To anyone who thinks this case was a mystery, my only response is that it was only a mystery to them. Some members of the media were a little bit more specific, and they spoke “of all the mysteries in this case. For instance, if O.J. did it, how did he dispose of the knife and his bloody clothing?” But I always thought a murder mystery was one where you didn’t know, until the end, who the murderer was. Of the thousands upon thousands of movie, television, and book murder mysteries, how many were cases where it was obvious, right from the beginning, who the murderer was, but the two-hour movie, one-hour television production, or 300-page book concerned themselves with the “mystery” of how the known killer disposed of the murder weapon and other indicia of guilt? Celebrity. That’s all this case had. O. J. Simpson. Affluent lifestyle. Number one, Simpson and Nicole’s lifestyle wasn’t that affluent, and more importantly, their easy lifestyle did not come into play as a factor in this case, nor was there even testimony about it.

Actually, this case was lacking in two ingredients that have traditionally been necessary to attract the interest of people: a love triangle, or, at least, a suggestion of a mistress or lover (e.g. the Sam Sheppard murder case in Cleveland, the Claus von Bülow case in Newport, Rhode Island, the Dr. Bernard Finch case in Los Angeles, and many, many more) where the third party is either the reason for, or somehow involved in, the murder; and mystery. Here, there was no triangle and no mystery, since we know Simpson committed these murders. How interesting can such a case be?

As the case went on, a very few interesting things happened, such as the Fuhrman tapes. But long, long before that, the media had officially anointed this case as “having everything,” and whatever happened during the trial that was even the most insignificant of surprises(e.g., allegation that there had been some friction between Mark Fuhrman and Judge Ito’s wife, Captain Margaret York, the highest ranking woman in the LAPD) was treated by the media as confirmation that there had never been such a case, as if surprises and unusual allegations simply didn’t occur in other cases. But this, of course, is pure drivel. Startling and unusual turns of events happen fairly regularly in major trials. For instance, in the recent trial of the woman charged with the murder of the Latin-American singing star, Selena, the defendant alleged that Selena’s father had recently raped her and she had purchased a gun to protect herself from him. This is why, she said, she was armed at the time Selena visited her on the night of the murder.

But the media would have no dissent from the orthodoxy they were preaching. Even when a July 7–8, 1994, Newsweek poll showed that 85 percent of Americans thought the media was giving far too much coverage to the Simpson case (only 12 percent said it was about the right amount), and just one percent said the media coverage wasn’t enough, the media would have none of it. They were hell-bent on seeing that the one percent got their way. The other 85 percent just didn’t understand. And by telling the public over and over that there had never been a case like it, and by inundating the airwaves with coverage on the case, the public eventually came to agree with the media, whereupon the media said, without blushing, “See? We only blanket the news with the case because this is what the people want.” In law school, they call this picking yourself up by your own bootstraps.

Does anyone really believe that if the trial had not been televised, and if the media had treated this case in a responsible way, that at the time of the reading of the verdict “the entire nation” (from coffee shops, bars, and offices to Wall Street and the White House, President Clinton interrupting a meeting in the Oval Office) would be holding its breath, as was so frequently reported? Of course not. It would simply have been another sensational murder case and it would not have become anywhere near the cultural and epochal event it became.

Newsweek, which did a remarkable seven cover stories on the case, devoted almost its entire October 16, 1995, edition to the Simpson trial verdict. On the same week of the Simpson verdict, Hurricane Opal tore through Florida and contiguous states. More than 100,000 people were left homeless, thousands lost their homes and businesses, much of a 140-mile stretch of coastline between Mobile, Alabama, and Panama City, Florida, was demolished, and eighteen people died. Yet Opal’s devastation only warranted one paragraph in Newsweek’s Periscope section, and even then, not one single word on the damage the hurricane had wrought. The paragraph dealt exclusively with Dan Rather’s reporting on the hurricane, and a photograph showed him clinging to a pole in the wind. Newsweek wryly added that “Rather nabbed what some would argue [certainly not Newsweek] was the real story [of the week].”

The electronic media was even more excessive in its coverage, if possible, than the print media. Even though the trial was already being covered in its entirety by Court TV and other cable outlets, CNN also carried gavel-to-gavel coverage, thereby telling its audience that day in and day out for over nine months, in their opinion, this was the most important news story in the world. And Larry King Live, the principal talk show on CNN in the evening, dealt far, far more with the Simpson case than with any other news event. King told his viewers, “If we had God booked, and O.J. was available, we’d move God.”

The television networks weren’t too much better. From the time of the murders to the end of the trial, CBS, NBC, and ABC, in addition to doing a great number of specials, had thirty-eight hours and fifty-four minutes of news coverage on the case. During that same period, only four hours and fourteen minutes were devoted to the entire debate over national health care, including Medicare. Even the heretofore serious-minded Nightline had an outlandish fifty-nine specials on the case over an eighteen-month period. Truly the Simpson case was a story for the ages, one which was vastly more important than such mundane events as the fall of Communism, the drug crisis in America, and presidential elections. Anyone who doesn’t agree with this simple and obvious fact should have his head examined.

Not only was O. J. Simpson the only reason for this case being special, but he himself, though the most famous murder defendant in American history, was really not that big at the time of the murders. O.J. Simpson was a football star years ago. Since then he has had only modest success in television sportscasting and movies. Before these murders he was not someone who was being talked or written about, and even the value of his football cards was in decline. When Nicole was introduced to him she had never heard of him. Neither had her mother. Neither, in fact, had Marcia Clark. When Detective Vannatter called her at her home in the early morning of June 13, 1994, for help in the preparation of a search warrant, he told her the house to be searched was that of O. J. Simpson. “Who’s that?” he recalls her asking. “O. J. Simpson, the football player.” “Phil, I’m sorry. I don’t know him.”

Here’s the proof that the treatment of the case was totally disproportionate: If Magic Johnson or Michael Jordan, each of whom is bigger, and much more of a current celebrity than O. J. Simpson was before the murders, had been accused of this type of crime, the media coverage wouldn’t have been any more intense. I daresay that if President Clinton had been accused, the media coverage wouldn’t have been more pervasive. How could it be? All three major networks, for instance, carried the preliminary hearing live. There is nothing you can do beyond that. It’s already at the max. It reflects the increasingly superficial nature of our society. We have gone from the Lincoln-Douglas debates to campaigns for the presidency—where the destiny of the nation is at stake—being conducted by sound bites. Yet the Simpson case, which originally (before the bogus issue of race was injected into the case) affected no one outside the immediate families, was covered live, all day, on the three major networks. The nation should be proud of itself. To compound the idiocy of it, the greater portion of the trial was tedious and boring because of all the scientific testimony.

If there is one person I would have liked to have resurrected from his grave for the Simpson case it would have been the Baltimore sage and iconoclast, H. L. Mencken. Only Mencken, who did not suffer fools gladly and had little patience with his intellectual inferiors, of whom there were many, could have pointed out, with his pungent wit and searing social commentary, the absurdity, silliness, and folly surrounding the Simpson case.

Would I have defended O. J. Simpson?
 

During my radio and television appearances on the Simpson case, I was frequently asked if I would have represented Simpson. Since I knew he was guilty, I always responded I would not have.

Some have been disturbed by my not wanting to represent anyone charged with murder or any violent crime unless I believe him or her to be innocent or unless there are substantially mitigating circumstances. Isn’t everyone entitled to be represented by an attorney, guilty or innocent? In fact, that’s the idealistic chant often recited by defense attorneys as justification for representing even the most vicious criminals in our society. The concept is unassailable, but idealism is rarely what motivates lawyers who represent guilty defendants. They take the work because trying cases is their livelihood, and they are ambitious to advance their careers. These motivations, while perfectly proper, are clearly not idealistic.

True idealism would be demonstrated in a hypothetical situation such as the following. Suppose a family is brutally murdered in a small town, and none of the five lawyers in town is willing to represent the suspect because the enraged citizens are all convinced of the suspect’s guilt and no lawyer wants to be ostracized in the community for attempting to get the suspect off. Finally, one attorney steps forward and says, “I don’t care what my friends at the Rotary Club and the First Baptist Church say. This is America, and everyone is entitled under the Sixth Amendment to our Constitution to be represented by an attorney.”

That would be idealism. I, too, would represent a defendant—even one I believed to be guilty of murder—if I were the only lawyer available, because the right to counsel is a sacred right in our society and much more important than any personal predilection I might have. But this type of situation simply does not exist in a city like Los Angeles, where 35,000 lawyers stumble over each other’s feet for cases. (For instance, when Charles Manson was charged with the Tate-LaBianca murders, over two hundred lawyers signed in to see him at the county jail, obviously for the purpose of seeking to represent him.) So I am free to follow my inclination.

Since nothing in the canons of ethics of the American Bar Association says a lawyer has to represent everyone who comes to his door, I choose not to defend anyone charged with a violent crime unless I believe he or she is innocent or unless there are substantially mitigating circumstances. (By the latter, I don’t mean the question said to be asked about the victim by hard-bitten sheriffs in rural Texas at the start of any homicide investigation: “Did he need killing?”) I investigate my own cases, and if I become satisfied in my own mind that the person is guilty, with no substantial mitigation, I routinely refer the case to other lawyers.

My position is not a matter of high ethics. It’s more a matter of motivation. Let’s take some vicious SOB who picks up young girls, sexually abuses and brutalizes them, then murders them and dumps them on the side of the road. What conceivable motivation could I possibly have to knock myself out working a hundred hours a week trying to figure out a way to get this type of person off?

I am also not unmindful of the fact that were I to secure a not-guilty verdict for one of these defendants I represented and he went out and did it again, I could rationalize all I wanted, but I would be partially responsible. If I had not deceived the jury the first time around, there would not have been a second murder.

In a nutshell, although I have never been a law-and-order fanatic—in fact, I’m suspicious of those who are—I do believe that those who have committed serious crimes should be severely punished, and I do not want to be in a position of actively seeking to thwart this natural justice.

One illustration of my dilemma in legal defense work was the case of Dr. Jeffrey MacDonald, the Princeton-educated former U.S. Army Green Beret who was accused of savagely stabbing to death his pregnant wife and two young daughters in their Fort Bragg, North Carolina, home one rainy night in March 1970. He was first charged with the murders that year, but the case against him was dropped because the evidence was insufficient. It was sometime in late 1973 or early 1974 that a close woman friend of MacDonald’s came to my office in Beverly Hills and told me that the doctor, who was then working as an emergency room physician in nearby Long Beach, had learned he was about to be reindicted. She said the doctor wanted to know if I would be interested in representing him. We could talk about it, I said, if the doctor was innocent. I told her, “Tell him, though, that for starters I want him to take and pass a polygraph test.” While waiting to hear from him, I telephoned the federal prosecutor handling the case in North Carolina and asked what he had against MacDonald. The prosecutor would not say very much, but did mention a few pieces of evidence to me, one of which was that fibers from MacDonald’s blue pajamas had been found embedded beneath the fingernails of his two-and-a-half-year-old daughter. That evoked in my mind the horrifying scene of a little girl crying out, “Daddy, Daddy, no,” as she reached out and struggled against her father while he stabbed her to death. That was enough for me. I wanted nothing to do with the case. MacDonald’s lady friend called a week later anyway to say that he did not think it was necessary to take a polygraph as a precondition to my representing him. Convicted of the triple murder in 1979, he was sentenced to three consecutive life terms in prison.

My disinclination to defend a murderer also resulted in my electing not to represent former San Francisco supervisor Dan White for the 1978 assassination murders of Mayor George Moscone and Supervisor Harvey Milk when friends of White’s from the San Francisco Police Department—White was a former officer—asked me to.

Those are the only two really big murder defendants who have ever come to me. Since my image is still that of a prosecutor, when people get in trouble with the law, I’m usually one of the very last people they think of.

Just because I could never have defended O. J. Simpson for these murders since I know he committed them does not mean I’m critical of the lawyers who did defend him for having done so. What I am very critical about is in the way several of them went about doing it. It’s one thing to defend someone you know is guilty, even defend him vigorously. Who can validly criticize such a lawyer? Our system of justice and jurisprudence not only allows but encourages this.

But inasmuch as the defense lawyers had to know Simpson was guilty of these two terribly brutal murders, I personally wonder how they could possibly have found it within themselves to go far beyond a vigorous representation, defending him with the same passion and fervor with which one would defend his own parents, wife, or children who were being charged with a serious crime.

Moreover, although it’s perfectly proper to defend a guilty person by trying to poke holes in the people’s case, you don’t, for instance, deliberately violate the rules, as Cochran did when he argued throughout his opening statement (which is not allowed), and you don’t, in your opening statement, refer to witnesses whose identity and statements have not been turned over to the prosecution (in violation of the law). More important, you don’t (Cochran, Bailey, Scheck) accuse innocent police officers of framing your client for murder. You don’t (Cochran, Bailey) inject the transparently fraudulent issue of race into the trial, particularly when it’s to the detriment, as it was with Cochran, of your own race. You don’t (Cochran and Scheck) object time and again during the prosecutors’ final summations, in a concerted, unprofessional, and unethical effort to interrupt the flow of their arguments, therefore denying the people their right to a fair trial.

The reason I am omitting any reference to Robert Shapiro here in this legal rogues’ gallery is that I am unclear as to his state of mind and intentions with respect to some of these matters. Although he is on record as saying before the trial started that race was not going to be an issue at the trial, and immediately after the verdict he distanced himself from Cochran and condemned him for playing the race card, and from the bottom of the deck at that, there is the troubling July 25, 1994, article in The New Yorker magazine titled “An Incendiary Defense,” which was written well in advance of July 22, 1994, the date Cochran joined the defense team. The author, Jeffrey Toobin, said that “leading members of Simpson’s defense team” had told him the defense intended to present evidence and argue that Mark Fuhrman framed Simpson, and “the defense will assert that Mark Fuhrman’s motivation for framing O. J. Simpson is racism.”

Shapiro was the lead defense lawyer at the time of this article, and a large photo of him (by photographer Richard Avedon, taken for the article on July 11, 1994, confirming the article was in the works weeks before Cochran came aboard) appeared in the piece, with the caption “Robert Shapiro, Simpson’s top defender, in Los Angeles.” And in Toobin’s The Run of His Life, Toobin says that it was Shapiro himself who furnished him this information. Also, during the trial, when F. Lee Bailey cross-examined Fuhrman on his use of the word “nigger,” Shapiro told reporters, “My preference was that race was not an issue in this case and should not be an issue, and I’m sorry from my own personal view that it has become an issue in the case.” But the Los Angeles Times reported in their March 17, 1995, edition that “a source on the defense team dismissed Shapiro’s contention, saying that Shapiro had not raised any objections during strategy sessions.” However, discussing “potential strategies” with a reporter before the trial (which is all Shapiro said he did) and remaining silent at defense strategy sessions is not the same as saying that if Shapiro had been the lead defense lawyer at the trial he would have in fact pursued the same fraudulent and unethical defense Cochran did.

So at least, based on what I know thus far, in my mind the jury’s still out on Shapiro.

A note about Barry Scheck. Scheck has a reputation as a lawyer for the poor and dispossessed, having worked for three years as a Legal Aid lawyer in the Bronx. He and his colleague Peter Neufeld later created the Innocence Project, which has reportedly used DNA testing to free a dozen innocent people previously convicted of crimes. But in the Simpson case, where we know Simpson was guilty, Scheck showed just how conceptually pristine and intellectually honest his Innocence Project really is—pristine and honest all the way up to the point of a big publicity case beckoning him to oppose justice for a man he had to know was guilty of murder.

The defense attorneys in this case perpetrated an enormous fraud on the jury, but instead of then quietly stealing away into the night with their stolen booty, after the trial they have audaciously dangled their booty in our faces and tried to perpetrate the same fraud on the American people. Can you imagine Robert Shapiro titling his book on the Simpson case The Search for Justice? And Johnnie Cochran titling his Journey to Justice? How can you have justice when a brutal murderer walks out the courtroom door a free man with a smile on his face? Since Shapiro and Cochran both know Simpson is guilty, out of the thousands upon thousands of words in the English language, couldn’t they have found any other word that fit their needs and purpose other than the word “justice”? To paraphrase attorney Joseph Welch’s remark to Senator Joseph R. McCarthy during the U.S. Senate hearings in June of 1954 on alleged subversive activities in the U.S. Army, have these lawyers, “at long last, no sense of decency?” Where do they get the guts to spend an entire year in open court in front of millions of people desperately trying to prevent, frustrate and thwart justice, and then try to tell us that actually they were fighting for justice? Again, where do you buy guts like this?

To borrow a phrase from Henry Roth’s recent novel, From Bondage, in the ensuing years each of the aforementioned defense attorneys in the Simpson case will have to “reconcile himself with himself.” Unless, that is, as another novelist, Gertrude Stein, once said about Oakland, California, “there’s no there, there.”

Black support for O. J. Simpson and its consequences
 

As if African-Americans haven’t suffered enough throughout this nation’s history because of the calcified minds of squint-eyed bigots, because of their fiercely partisan and ultimately unjustified support of someone most know to be a savage killer, they may start suffering, though more indirectly, at the hands of those who have been traditionally supportive of them.

As Newsweek magazine said in its October 16, 1995, edition: “What was different—and disturbing—about the racial talk last week was that so many white liberals sounded fed up. Many middle-class professionals who have always supported integration, maintained office and social friendships with African-Americans, and resisted the backlash against affirmative action were appalled by what black novelist Dennis Williams called the “end-zone dance” [by blacks] over the Simpson acquittal. It made them wonder aloud whether they really knew African-Americans as well as they thought they did, and whether the racial gap wasn’t much wider than they had believed.”

I find it curious and ironic that although Johnnie Cochran used the black community to its own long-term detriment when he manufactured a racial issue in the Simpson case out of whole cloth, he is now being perceived as a hero among African-Americans. “He is a national hero, especially among African-Americans,” says former Los Angeles mayor Tom Bradley. The October 4, 1995, edition of the Los Angeles Times said: “When the Congressional Black Caucus held a Washington conference last month, it was not President Clinton or retired General Colin L. Powell who received several ovations or were besieged for autographs. It was Cochran. ‘Johnnie was well received,’ said Kim Hunter, a Los Angeles advertising and public relations executive. ‘The audience of five thousand embraced him. They were very proud.’”

The black community’s apotheosis of Johnnie Cochran makes it obvious that many of them don’t understand what has happened, or at least it hasn’t sunk in yet with them.

But if it hasn’t sunk in with the black community, it’s rather obvious to just about everyone else. Since the trial and verdict, I personally (and this is an observation I’ve heard many others make) have never heard so much antiblack sentiment in all my years, even from people I know have never been racist and whom I have never heard utter an antiblack word before.

The verbal assaults on blacks are threefold. One is that blacks must be awfully stupid to believe Simpson is innocent. But blacks are no more stupid than whites or anyone else. I think those assailing blacks would be more accurate to call the millions of blacks who passionately supported Simpson ignorant of the facts.

The second criticism I now hear of blacks—partly because of the burst of jubilation with which they responded to the not guilty verdict—is that they simply are not nice people, and couldn’t care less that two white people were butchered to death. This is a very unfortunate and, I feel, erroneous charge. At least my association with blacks through the years (I’m not referring to the criminal element) has shown them to be people with a compassionate heart and rich sense of humor. Callousness, greed, and meanness of spirit are not at all the norm for the blacks I’ve known.

The third charge, which is somewhat related to the second, is that the blind support of Simpson by fellow blacks, and the seemingly personal pleasure they derived from the verdict, which conveyed a sense that they had somehow gotten even with whitey, reveals them to be more racist than whites. This may be true, and may even be understandable, since if a race has been discriminated against by another race for centuries because of racism, the victim race has good cause to develop even deeper racism than the perpetrating race.

Black racism is a social phenomenon which apparently has been close to the surface but largely unfocused upon by the white majority. For many years the social engineers and reformists among the white majority have viewed the obliteration of white racism against blacks as a moral imperative, and diverse groups and movements have consecrated their existence to this end. Has there ever been one such counterpart group or movement in the black community? Of course, it’s a lot easier to be magnanimous when you are on top.

In any event, the experts have weighed in with their views on the injurious impact upon blacks of the Simpson verdict. Here’s a random sampling. David Horowitz, president of the Center for the Study of Popular Culture, said that the verdict may have set race relations in this country back thirty years. Though most experts do not predict consequences quite this dire, they are no less certain that the black community will suffer. “A lot of [black] people will pay the price for O.J.’s freedom, because there’s no question there will be a backlash,” says Susan Estrich, USC law professor and USA Today columnist.

Columnist Ronald Brownstein asserts that “the apparent responsiveness of the predominantly black jury to the defense claim that Simpson was the victim of a vast, racially motivated police conspiracy…has widened the separation” of the races. Will Marshall, president of the Progressive Policy Institute, a centrist think tank in Washington, D.C., adds that “what this episode does is deepen the polarization.” Andrew Hacker, author of the book Two Nations: Black and White, Separate, Hostile, Unequal, predicts that the acquittal and the black response to it will translate, because of white anger, into a lowering of support for affirmative action, welfare, and other social programs that are important to blacks. “A lot of white people were very upset to see black people on television looking that happy,” Hacker says. Earl Ofari Hutchinson, a black sociologist who is writing a book about the Simpson trial, expects the acquittal and the black response to it to result in immeasurable harm to the black community. And Roger Boesche, professor of politics at Occidental College in Los Angeles, also predicts that as blacks rioted after the first Rodney King trial, whites will riot against blacks at the ballot box.

There can be little question that the racial tensions fanned by the defense attorneys in this case, mostly Johnnie Cochran, have increased (and with many people, created) white antagonism against blacks, and therefore, with only 12 percent of the nation’s population anyway, it is not improbable that blacks are going to get hurt by it, at least to some degree, in the policies and votes of the white majority in the years ahead. So Johnnie Cochran, instead of being viewed in his community as a hero, should be judged by them for what he did—cynically and blatantly use and exploit them, to their very serious detriment, just to promote the interests of himself and his client.

Again, what makes all of this so painfully ironic and sad is that O. J. Simpson, who used the black community, has not been a member of that community for years and years. George Curry, black editor in chief of the black news magazine Emerge, observes: “O. J. Simpson is not a person who has cast his lot with African-Americans. In fact, you could say just the opposite. He’s gone out of his way to not align himself with blacks.” William Safire, New York Times syndicated columnist, sums it up this way: “The wealthy celebrity who lived white, spoke white, and married white, wrapped himself in the rags of social injustice.” And blacks, who have suffered enough because of the color of their skin, unfortunately bought into it, and in the process may have contributed to their continuing misfortune.

The American jury system, in light of the Rodney King and O. J. Simpson verdicts
 

Even before the Simpson verdict, there was a rising chorus among many in America that something should be done about the jury system, that there was a tremendous need for “jury reform.” Some have gone so far as to recommend abolishing the jury system as we know it. People could not accept the results in cases where it seemed that guilt was certain—the Menendez brothers, Lorena Bobbitt, Damien Williams—yet the defendants walked or the juries hung. Have jurors taken leave of their senses, Americans wanted to know. To them, it seemed as if today in America, anything, even murder, can be excused if you just claim you were abused. Juries will buy it, just as they did in the Bobbitt and Menendez cases, they said.

People are alluding here to the so-called “abuse is an excuse” defense. Obviously, there is no such defense. However, abuse can be of such a severe nature that it gives rise to a recognized legal defense, such as irresistible impulse, which was the defense in the Bobbitt case. Irresistible impulse, at least in some states, is a species of insanity. Under the basic law of insanity, you are deemed to be insane only if, because of a defect of reason caused by a diseased mind, you did not know that what you did was wrong. In irresistible impulse, the person does know the wrongfulness of his act, but is unable to control the impulse to commit it. Most states don’t have this defense, but in Virginia, where the Bobbitt case was tried, it’s a legitimate defense. As far as the first Menendez trial was concerned, the jurors were hung up on whether it was first-or second-degree murder or voluntary manslaughter, not on whether the defendants should go free.

How did this “abuse is an excuse” concept come into play? It’s just a new, catchy phrase for an old concept that has been around for years. But it’s been given increased prominence because of the supposed Oprahization of the jury syndrome. Through watching shows like Oprah, Donahue, and Geraldo, Americans are exposed to endless numbers of people who are the victims of abuse from dysfunctional families and relationships. A subliminal empathy develops for these purported victims when they thereafter engage in antisocial behavior against their alleged abusers. That’s the theory. But, as it is said in the Book of Ecclesiastes, there is nothing new under the sun. Juries have always given a break, where they legally can, to victims of abuse as well as to people suffering from mental disorders. Any trial lawyer will tell you this. There’s nothing different about or wrong with today’s juries. Way back in 1835, when Americans were supposedly as hard as nails, a jury found Richard Lawrence, a housepainter, not guilty by reason of insanity for attempting to assassinate President Andrew Jackson. Likewise with the attempt on President Reagan’s life by John Hinckley in 1981.

So I don’t think juries are softer on criminal defendants today at all. Why would they be? Americans are more concerned and conservative about crime today than they have been in many years. It makes absolutely no sense that when they walk into that courtroom they leave their concern and their conservatism at the courtroom door. I just think it’s been a quirky coincidence that a few recent high-visibility cases have resulted in seemingly unsatisfactory verdicts. The reality is that some of these cases have turned on subtle legal issues that laypeople don’t understand.

For instance, in the case of Damien Williams, who was charged with attempted murder and other crimes during the Los Angeles riots, when the jury found him not guilty of attempted murder, people were angry. The erroneous impression was that he had “gotten off.” Even several syndicated columnists, who should have known better, made this assertion. But Williams did not get off. He was convicted of mayhem and sentenced to ten years in prison, a not insubstantial term. The reason he wasn’t convicted of attempted murder is that the law of attempted murder requires a specific intent to kill. Firing a bullet at someone’s head clearly shows such intent. But throwing a brick at someone’s head, as Williams did, does not necessarily show, beyond a reasonable doubt, that you specifically intended to kill that person. The argument could be made that if Williams had intended to kill Reginald Denny—as opposed to merely intending to cause great bodily harm, or not caring whether he killed him or not, neither of which state of mind would satisfy the specific intent-to-kill requirement of attempted murder—instead of dancing around after throwing the brick, he would have followed it up to make sure he got the job done. The crimes actually committed in the Williams case were mayhem, assault with a deadly weapon, and assault by means of force likely to produce great bodily harm. If Williams had the requisite intent to kill, there may indeed have also been an attempted murder, but it isn’t clear from the evidence and circumstances that he did. The attempted-murder charge was a typical overfiling by the DA in the hope of inducing a plea of guilty to a lesser charge. The defense called the DA’s bluff and got a not-guilty verdict. But there was a proper verdict of guilty (for mayhem) in that case, despite the popular perception there was not.

Some verdicts, of course, have been clearly improper, bringing about gross miscarriages of justice. Two of the worst ever, both inflicting very black marks on our jury system, were those in the Simpson case and in the first Rodney King trial in Simi Valley, where a nearly all-white jury acquitted the white LAPD police officers despite the fact their crime was captured on film. The verdict threatened, overnight, to convert the aphorism “One picture is worth a thousand words” into an anachronism.

We have seen how the Simpson case was improvidently transferred by District Attorney Garcetti to a venue unfavorable to the prosecution, and a judge did the exact same thing in the King case. In the latter case, the original judge assigned to the case denied a defense motion for a change of venue out of Los Angeles, but on a writ of mandate-prohibition taken by the defense to the Second District Court of Appeal, the court granted the writ and ordered the respondent Los Angeles Superior Court to grant the venue motion. The eventual trial judge was given three counties outside of Los Angeles to choose from by the State Judicial Council: Ventura, Riverside, and Alameda. Both Ventura and Riverside are conservative, Ventura even more so than Riverside, and the defense predictably asked the judge for one of them, preferably Ventura. The DA’s office asked for Alameda County (Oakland), which has a racial mix resembling that of Los Angeles.

Inexplicably, the judge selected the most conservative county of all, Ventura. He rejected Alameda because of the added cost and inconvenience necessitated by the transfer to the Bay Area. But as I said earlier, you can’t place a price tag on justice. Moreover, this was an important case of considerable sociological implications, and cases a hundredfold less important have been transferred even greater distances on changes of venue. The murder case upon which my book And the Sea Will Tell was based was transferred to San Francisco all the way from Honolulu.

In my opinion, no one is as responsible for the shocking verdict in the King case as much as the trial judge. Yet, remarkably, all one hears in this regard is that the case was probably lost for the prosecution when he transferred it to Ventura County, not that he himself therefore committed the gravest of judicial errors, and hence was the proximate cause of the verdict. Like a magician, he somehow managed to separate himself from his act. At a minimum, he should have transferred the case to Riverside County, which is very close to Los Angeles. Yet the judge, the bench’s Teflon man, has heretofore miraculously escaped criticism. In fact, after the Rodney King verdict and subsequent riot it induced, the judge was rewarded by being assigned to preside over the Menendez trial.

As most know by now, the jury that heard the King case had no blacks on it. In fact, only one black was called to the jury box for questioning during the entire jury selection process. Predictably, the defense immediately excused her, using a peremptory challenge. If four or five blacks had been on the jury—if even two or three, perhaps even one, had been—and the verdict had been the same, not guilty, there is a much greater likelihood the black community would have accepted the verdict, and the biggest and most costly race riot in American history might have been averted. Not only were there no blacks on the jury (ten whites, one Latina, and one Asian-American), but it was decidedly conservative. Although only two of the jurors ultimately came from the city of Simi Valley (1.5 percent black), a conservative bedroom community of Los Angeles which is home to the Reagan presidential library, the remaining ten came from the equally white, conservative surrounding area of Ventura County (2.2 percent black). Three of the twelve jurors were members of the rightwing NRA, one’s brother was a retired LAPD sergeant, one was a former security guard, and two others had been police officers in the military. Just as the Simpson jury, with nine blacks out of twelve jurors, was not a representative jury, neither was the jury in the King case a representative cross-section of American society. In fact, the King jury consisted of people who, in moving to Ventura County from Los Angeles, had run away from the Rodney Kings of the world.

In light of the dynamics at play and the probable stereotypical perceptions by the conservative Simi Valley jury, the roles of the trial participants were reversed. To the Simi Valley jury, the man on trial was Rodney King, and the main lawyer arguing on his behalf, the prosecutor, was another black man. Assisting the black man was his co-prosecutor, who is Jewish. To many hidebound white conservatives, Jews are liberal, left-leaning ACLU types who deep down are really on the side of the criminal. The four white defendants, on the other hand, had four white, Christian, God-fearing lawyers defending them.

Although many law-enforcement-minded people were supportive of the not-guilty verdicts, even the officers’ own chief, Daryl Gates, was appalled by the beating. Inasmuch as Gates has always made it a practice to review personally each case of alleged excessive force, if anyone should recognize it, it is he. And Gates, who said he looked at the film of the beating twenty-five times, says that the beating was “a very, very extreme use of force—extreme for any police department in America.” He described the incident as “revolting and unconscionable. This was something that never should have happened. We have in place procedures to keep it from happening.”

And Gates’s predecessor, the deep-dyed conservative Ed Davis, had this to say: “If that kind of police conduct is lawful, as the jury said it was…then I don’t want to live here. If this wasn’t excessive force, what is?”

The not-guilty verdicts called up memories of the Deep South in the last half of the nineteenth century and the first half of this century, where white defendants were almost invariably acquitted by all-white juries when charged with crimes against blacks, no matter how strong the evidence of guilt was. The verdict of the jury in the King case clearly appears to have been wrong, occasioning a miscarriage of justice which produced momentous consequences.

So the jury system is not infallible. No system, in any field of human endeavor, is. But because there are a few aberrational cases like the Simpson and King cases doesn’t mean that it’s time to overhaul an institution which has served this nation well in literally millions of cases over the past two centuries. That’s just the voice of the unenlightened being manipulated by patently demagogic arguments. This is not to say that some small improvements could not be made. Jury instructions, for one thing, are in many instances poorly drafted and confusing, in some cases (e.g., “guilt or innocence”) actually wrong. A concerted effort should be made to formulate instructions that are a lot clearer and easier to understand for jurors.

Another possibility would be to mandate a minimum educational requirement for jurors who are to sit on highly complex and technical cases. This would be establishing a potentially dangerous precedent, however. If we start making changes in the jury system to meet some perceived need in a particular type of case, the changes may start to be applied to cases that were never intended to be covered by the change. Moreover, at what point, and under what criteria, would a case be considered highly complex and technical? It would be like trying to measure the immeasurable with a rubber ruler. Another proposal, removing highly complex and technical criminal cases from juries completely and placing them solely in the hands of a judge, would of course require a constitutional amendment. I personally would oppose it, having a lot more faith in twelve citizens chosen from the community than in one individual, a politician at that.

I think state laws requiring employers to pay employees when they are serving on juries might be advisable, since this would free up a lot of otherwise qualified people who are being excused at the present time because of hardship reasons. This should be a part of a movement to make jury service more mandatory than it presently is, which will result in a higher quality of juror.

Juries of experts, of course, make no sense at all. But for every foolish idea there will always be some fool to champion it, and this idea has been mentioned a great many times, even by some lawyers and judges. Hundreds of thousands of jury cases are heard every year in the United States. With twelve jurors to every jury, are we supposed to employ (and pay!) millions of experts to hear these cases? When an idea isn’t feasible on its face, why waste a breath talking about it?

One suggestion for change in our jury system which is rarely heard but which, in my opinion, has merit and should at least be given serious consideration is to eliminate all peremptory challenges, challenges for which no reason has to be given. (Only challenges for cause could be made.) This would undoubtedly serve to expedite the trial of a case, and I’m not too sure either side would suffer from it. I say that because many experienced trial lawyers will tell you that after weeks and sometimes months of voir dire, the jury you end up with is more often than not no better than the first twelve in the box. The reason for this phenomenon is that the juror one side wants is nearly always the one the other side does not. As each side excuses jurors who look good for the opposition, little progress is made and neither side benefits much.

Eliminating peremptory challenges would have the additional meaningful benefit of promoting the principal purpose of voir dire—to get a fair and impartial jury. Although each side publicly attests that that is what it is seeking during the voir dire process, what each side is really looking for are jurors who will be biased in their favor.

The change in our jury system which has been broached the most, and one for which I feel there is at least some arguable merit, is to eliminate unanimous jury verdicts in criminal trials, i.e., instead of needing all twelve jurors to convict, ten or eleven out of the twelve would suffice. This, the proponents say, would substantially reduce the number of hung juries. But would it? One has to realize that approximately 95 percent of all felony cases in the major metropolitan areas of our country never go to trial. They are disposed of by way of a plea bargain. And of the remaining 5 percent which are tried, only about 10 percent result in a hung jury. (In Los Angeles County it’s usually higher, around 12 or 13 percent.) This is about one-half of 1 percent, a minuscule number. Also, statistics clearly show that most hung juries are not 11–1 or 10–2 anyway. They usually range from 9–3 to 6–6, with most of them 8–4, 7–5 and 6–6. So in the majority of cases, a 11–1 or 10–2 requirement would still produce a hung jury.

In fact, the only two states in the union which have majority verdicts, Oregon and Louisiana, 10–2, also have hung juries, although they are always slightly below the national average. Granted, 11–1, 10–2, or 9–3 would eliminate some hung juries. The question is whether the change is worth it.

My personal view is that it’s not. In a criminal case, a defendant’s liberty, sometimes his life, is on the line, and to deprive an American citizen or any defendant in an American courtroom of his liberty or life should require not only a very high burden of proof for the state, but that all twelve jurors agree. It shouldn’t be forgotten that having a hung jury doesn’t mean the defendant walks out of court. You simply retry the case, and the majority of times a conviction is secured the second time around.

A unanimous verdict gives a legitimacy and finality to a verdict that a majority verdict, by definition, could never have. And I find no problem with securing convictions where a unanimous verdict is required. In those cases where the defendant did, in fact, commit the crime, if the police do their job and the DA does his, there is normally no difficulty at all persuading all twelve jurors to vote guilty. Making it easier to get a guilty verdict, it seems to me, increases the likelihood that law enforcement, instead of being more diligent and more competent in putting their case together, as we want them to be, will become less diligent and competent, feeling they don’t have to work quite as hard to secure a conviction.

Also, human nature being what it is, it would seem that under the majority system, those jurors in the majority wouldn’t have as much of a motivation to listen carefully, if at all, to the views of the minority jurors, because they would know the vote of these jurors wasn’t necessary for a verdict, and this is not a healthy circumstance. A majority verdict would eliminate the type of situation portrayed in the movie Twelve Angry Men—a hold-out juror (Henry Fonda) finally convinces the other eleven of his point of view. Surprisingly, this isn’t an uncommon phenomenon. Although one juror turning around eleven is very rare, two or three turning around a majority is not. A University of Chicago study a few years back found that in roughly 10 percent of all cases, which would translate into thousands of cases, the minority jurors eventually succeeded in persuading the original majority to come over to their side.

Despite some recent bad experiences, I still have confidence in the jury system. And I view it as perhaps the most fundamental safeguard against tyranny we have. When you stop to think about it, in America only a jury can cause a fellow human being to end up behind prison bars. For instance, unless a defendant in a criminal case gives up his constitutional right to a jury trial, no judge can find him guilty and place him behind bars. Even the president of the United States cannot put someone behind bars. Law enforcement—the police, the FBI, etc.—can put you in the pokey, but if you are not convicted in a court of law, they can’t keep you there. Only a jury made up of everyday American citizens can cause someone to end up behind prison bars. So in a very real sense, the American jury is all that stands between the accused and his loss of liberty. And this realization is at once awe-inspiring and supremely reassuring. I think that one can see at a glance the very high and delicate ground the American jury occupies. It should be tampered with very little, if at all, and always with caution.

Louis Nizer once said: “I would rather trust twelve jurors with all their prejudices and biases than I would a judge. I think the reason democracy works is because as you multiply judgments you reduce the incidence of errors.” Richard Lempert, a professor of law and sociology at the University of Michigan, adds that “the jury benefits from diverse perspectives. The janitor may know something about pipes, and somebody else might know something about how the police work.”

I have found that like Truman rising to the presidency, jurors usually rise to the occasion. They normally put aside their petty biases and differences because they know they have a tremendous responsibility to do the right thing—they’re judging a fellow human being, and it’s something they’re going to have to live with for the rest of their lives. By and large, they are very conscientious and honorable, and base their verdict exclusively on the evidence that comes from the witness stand.

The jury system, throughout the years, has been subject to many attacks, but no one has yet come with a better system, in my opinion, to determine the fate of one’s fellow man.

One thing is clear, however. The Simpson verdict, being a terrible miscarriage of justice, and one of the darkest days ever for American justice, has had an injurious effect on Americans’ faith in the jury system. The majority of Americans believe O. J. Simpson is guilty, and they saw the issue of his guilt being subverted by the fabricated and extraneous issue of racism. Justice, of course, was the victim. What happened in the Simpson case takes one back to what Supreme Court Justice Oliver Wendell Holmes, Jr., said to a young whippersnapper lawyer who injected the word “justice” one too many times into his oral argument before the Court: “I must remind you, young man, this is a court of law, not a court of justice.”

The fate of O. J. Simpson
 

It will be interesting to see if, with the passage of time, O. J. Simpson is accepted back into the good graces of the majority of American people. So far, he has not been. In fact, he isn’t even welcome in his own community of Brentwood, the board of directors of the Riviera Country Club expelling him from club membership. And many of his neighbors, by signs such as “Welcome to Brentwood, home of the Brentwood Butcher,” have let him know he is persona non grata. Also, the Hertz Corporation did not renew his contract, and his agents, International Creative Management, dropped him. My guess is that Simpson will eventually be able to ease his way partially back into normal society. However, because there was such a massive torrent of publicity in this case, and over such a protracted period of time, the beliefs of those who feel he is guilty have hardened and become more immutable than they would normally be. And therefore his road to rehabilitation will reach a point beyond which he will never proceed.

It should be noted that crowds of tourists, mostly white, still congregate daily outside the gates of Simpson’s Rockingham estate, hoping for a glimpse of him. When, on occasion, he decides to grace them with his presence, they swarm about him, hugging him, seeking his autograph, and, if especially fortunate, even securing a photo of themselves smiling with Simpson. There’s less to these people, of course, than meets the eye.

The other possibility is that Simpson will become an even greater national pariah than he already is, and like another person acquitted of a double murder just over a century ago, be forced to live an even more ostracized life. In 1892, Lizzie Borden, like Simpson, was acquitted of a highly publicized double murder—that of her stepmother and father, in her parents’ home in Fall River, Massachusetts. Also like Simpson, Lizzie Borden did not testify in her defense, and like the Simpson jury, the Borden jury deliberated only briefly, a little over one hour. The trial, however, lasted but thirteen days.

Despite her acquittal, Lizzie Borden was shunned and scorned by the people of Fall River, who believed her to be guilty, and she led a reclusive existence until her death in 1927 at the age of sixty-six. Her presumed guilt became immortalized not just in a spate of books and plays on the case, but in this well-known ditty:



Lizzie Borden took an ax


And gave her mother forty whacks


When she saw what she had done


She gave her father forty-one.



 


As we all know, O. J. Simpson was very popular before these murders. I’ve been told that if a popularity poll had been taken among employees when he was working in the sportscasting department at NBC, he would have won hands down. He is a charming, friendly, personable, and likable human being in many ways. He is also a cold-blooded killer, as well as the most audacious one I have ever known.

There’s an old Turkish proverb that whoever tells the truth is chased out of nine villages. Because this book has been so hard-hitting, I hope I’ll still be allowed to sit on a park bench in the town square, feed a resident pigeon or two, and contemplate the real complexities of life.

I can tell you, the reader, that I have enjoyed this personal conversation with you that my editor suggested just a few months back. I hope that, despite the subject matter, you have also enjoyed it, and more important, that it shed some light for you on the most publicized murder trial of our time, and why it ended the way it did, with someone who we know committed two particularly terrible and savage murders walking free among us.

Vincent Bugliosi

 March 1996

 Los Angeles, California









Appendix A
 

COMPLETE LAPD INTERROGATION OF O. J. SIMPSON ON DAY AFTER MURDERS

 (transcribed from tape)
 




Note: P.V. is Detective Philip Vannatter; T.L. is Detective Thomas Lange; O.J.S. is O. J. Simpson.


P.V.: My partner, Detective Lange, and we’re in an interview room in Parker Center. The date is June 13, 1994, and the time is 13:35 hours [1:35 p.m.], and we’re here with O. J. Simpson. Is that Orenthal James Simpson?
 

O.J.S.: Orenthal James Simpson.
 

P.V.: And what is your birthdate, Mr. Simpson?
 

O.J.S.: July 9, 1947.
 

P.V.: Okay, prior to us talking to you, as we agreed with your attorney, I’m going to give you your constitutional rights. And I would like you to listen carefully. If you don’t understand anything, tell me, okay?
 

O.J.S.: All right.
 

P.V.: Okay, Mr. Simpson, you have the right to remain silent. If you give up the right to remain silent, anything you say can and will be used against you in a court of law. You have the right to speak to an attorney and to have an attorney present during the questioning. If you so desire and cannot afford one, an attorney will be appointed for you without charge before questioning. Do you understand your rights?
 

O.J.S.: Yes, I do.
 

P.V.: Are there any questions about that?
 

O.J.S.: (Unintelligible.)
 

P.V.: Okay, you’ve got to speak louder than that.
 

O.J.S.: Okay, no.
 

P.V.: Okay, do you wish to give up your right to remain silent and talk to us?
 

O.J.S.: Ah, yes.
 

P.V.: Okay, and you give up your right to have an attorney present while we talk?
 

O.J.S.: Mmm hmm. Yes.
 

P.V.: Okay. All right, what we’re gonna do is, we want to…We’re investigating, obviously, the death of your ex-wife and another man.
 

T.L.: Someone told us that.
 

P.V.: Yeah, and we’re going to need to talk to you about that. Are you divorced from her now?
 

O.J.S.: Yes.
 

P.V.: How long have you been divorced?
 

O.J.S.: Officially? Probably close to two years, but we’ve been apart for a little over two years.
 

P.V.: Have you?
 

O.J.S.: Yeah.
 

P.V.: What was your relationship with her? What was the…
 

O.J.S.: Well, we tried to get back together, and it just didn’t work. It wasn’t working, and so we were going our separate ways.
 

P.V.: Recently, you tried to get back together?
 

O.J.S.: We tried to get back together for about a year, you know, where we started dating each other and seeing each other. She came back and wanted us to get back together, and…
 

P.V.: Within the last year, you’re talking about?
 

O.J.S.: She came back about a year and four months ago about us trying to get back together, and we gave it a shot. We gave it a shot the better part of a year. And I think we both knew it wasn’t working, and probably three weeks ago or so we said it just wasn’t working and we went our separate ways.
 

P.V.: Okay, the two children are yours?
 

O.J.S.: Yes.
 

T.L.: She have custody?
 

O.J.S.: We have joint custody.
 

T.L.: Through the courts?
 

O.J.S.: We went through the courts and everything. Everything is done. We have no problems with the kids, we do everything together, you know, with the kids.
 

P.V.: How was your separation? Was that a…?
 

O.J.S.: The first separation?
 

P.V.: Yeah, was there problems with that?
 

O.J.S.: For me, it was big problems. I loved her, I didn’t want us to separate.
 

P.V.: Uh huh. I understand that she had made a couple of crime…crime reports or something?
 

O.J.S.: Ah, we had a big fight about six years ago on New Year’s, you know, she made a report. I didn’t make a report. And then we had an altercation about a year ago maybe. It wasn’t a physical argument. I kicked her door or something.
 

P.V.: And she made a police report on those two occasions?
 

O.J.S.: Mmm hmm. And I stayed right there until the police came, talked to them.
 

T.L.: Were you arrested at one time for something?
 

O.J.S.: No. I mean, five years ago we had a big fight, six years ago, I don’t know. I know I ended up doing community service.
 

P.V.: So you weren’t arrested?
 

O.J.S.: No, I was never really arrested.
 

T.L.: They never booked or…?
 

O.J.S.: No.
 

P.V.: Can I ask you, when’s the last time you’ve slept?
 

O.J.S.: I got a couple of hours’ sleep last night. I mean, you know, I slept a little on the plane, not much, and when I got to the hotel I was asleep a few hours when the phone call came.
 

T.L.: Did Nicole have a housemaid that lived there?
 

O.J.S.: I believe so, yes.
 

T.L.: Do you know her name at all?
 

O.J.S.: Evia, Elvia, something like that.
 

P.V.: We didn’t see her there. Did she have the day off perhaps?
 

O.J.S.: I don’t know. I don’t know what schedule she’s on.
 

T.L.: Phil, what do you think? We can maybe just recount last night.
 

P.V.: Yeah. When was the last time you saw Nicole?
 

O.J.S.: We were leaving a dance recital. She took off and I was talking to her parents.
 

P.V.: Where was the dance recital?
 

O.J.S.: Paul Revere High School.
 

P.V.: And was that for one of your children?
 

O.J.S.: For my daughter Sydney.
 

P.V.: And what time was that yesterday?
 

O.J.S.: It ended about six-thirty, quarter to seven, something like that, you know in the ballpark, right in that area. And they took off.
 

P.V.: They?
 

O.J.S.: Her and her family, her mother and father, sisters, my kids, you know.
 

P.V.: And then you went your own separate way?
 

O.J.S.: Yeah, actually she left, and then they came back and her mother got in a car with her, and the kids all piled into her sister’s car, and they…
 

P.V.: Was Nicole driving?
 

O.J.S.: Yeah.
 

P.V.: What kind of car was she driving?
 

O.J.S.: Her black car, a Cherokee, a Jeep Cherokee.
 

P.V.: What were you driving?
 

O.J.S.: My Rolls-Royce, my Bentley.
 

P.V.: Do you own that Ford Bronco that sits outside?
 

O.J.S.: Hertz owns it and Hertz lets me use it.
 

P.V.: So that’s your vehicle, the one that was parked there on the street?
 

O.J.S.: Mmm hmm.
 

P.V.: And it’s actually owned by Hertz?
 

O.J.S.: Hertz, yeah.
 

P.V.: Who’s the primary driver on that? You?
 

O.J.S.: I drive it, the housekeeper drives it, you know, it’s kind of a…
 

P.V.: All-purpose type vehicle?
 

O.J.S.: All-purpose, yeah. It’s the only one that my insurance will allow me to let anyone else drive.
 

P.V.: Okay.
 

T.L.: When you drive it, where do you park it at home? Where it is now, it was in the street or something?
 

O.J.S.: I always park it on the street.
 

T.L.: You never take it in the…?
 

O.J.S.: Oh, rarely. I mean, I’ll bring it in and switch the stuff, you know, and stuff like that. I did that yesterday, you know.
 

T.L.: When did you last drive it?
 

O.J.S.: Yesterday.
 

P.V.: What time yesterday?
 

O.J.S.: In the morning, in the afternoon.
 

P.V.: Okay, you left her, you’re saying, about six-thirty or seven, or she left the recital?
 

O.J.S.: Yeah.
 

P.V.: And you spoke with her parents?
 

O.J.S.: Yeah, we were just sitting there talking.
 

P.V.: What time did you leave the recital?
 

O.J.S.: Right about that time. We were all leaving. We were all leaving then. Her mother said something about me joining them for dinner and I said no thanks.
 

P.V.: Where did you go from there, O.J.?
 

O.J.S.: Ah, home, home for a while, got my car for awhile, tried to find my girlfriend for a while, came back to the house.
 

P.V.: Who was home when you got home?
 

O.J.S.: Kato.
 

P.V.: Kato? Anybody else? Was your daughter there, Arnelle?
 

O.J.S.: No.
 

P.V.: Isn’t that her name, Arnelle?
 

O.J.S.: Arnelle, yeah.
 

P.V.: So what time do you think you got back home, actually physically got home?
 

O.J.S.: Seven-something.
 

P.V.: Seven-something? And then you left, and…
 

O.J.S.: Yeah, I’m trying to think, did I leave? You know I’m always…
 

I had to run and get my daughter some flowers. That was actually during the recital, so I rushed and got her some flowers, and I came home, and then I called Paula as I was going to her house, and Paula wasn’t home.
 

P.V.: Paula is your girlfriend?
 

O.J.S.: Girlfriend, yeah.
 

P.V.: Paula who?
 

O.J.S.: Barbieri.
 

P.V.: Could you spell that for me?
 

O.J.S.: B-A-R-B-I-E-R-I.
 

P.V.: Do you know an address on her?
 

O.J.S.: No, she lives on Wilshire, but I think she’s out of town.
 

P.V.: You got a phone number?
 

O.J.S.: Yeah, of course, [310] 470-3468. [The number is no longer in service.]
 

P.V.: So you didn’t see her last night?
 

O.J.S.: No, we’d been to a big affair the night before, and then I came back home. I was basically at home. I mean, anytime I was…whatever time it took me to get to the recital and back, to get to the flower shop and back, I mean, that’s the time I was out of the house.
 

P.V.: Were you scheduled to play golf this morning, some place?
 

O.J.S.: In Chicago.
 

P.V.: What kind of a tournament was it?
 

O.J.S.: Ah, it was Hertz, with special clients.
 

P.V.: Oh, okay. What time did you leave last night, leave the house?
 

O.J.S.: To go to the airport?
 

P.V.: Mmm hmm.
 

O.J.S.: About…the limo was supposed to be there at ten forty-five. Normally, they get there a little earlier. I was rushing around, somewhere between there and eleven.
 

P.V.: So approximately ten forty-five to eleven?
 

O.J.S.: Eleven o’clock, yeah, somewhere in that area.
 

P.V.: And you went by limo?
 

O.J.S.: Yeah.
 

P.V.: Who’s the limo service?
 

O.J.S.: Ah, you have to ask my office.
 

T.L.: Did you converse with the driver at all? Did you talk to him?
 

O.J.S.: No, he was a new driver. Normally, I have a regular driver I drive with and converse. No, just about rushing to the airport, about how I live my life on airplanes, and hotels, that type of thing.
 

T.L.: What time did your plane leave?
 

O.J.S.: Ah, eleven forty-five the flight took off.
 

P.V.: What airline was it?
 

O.J.S.: American.
 

P.V.: American? And it was eleven forty-five to Chicago?
 

O.J.S.: Chicago.
 

T.L.: So yesterday you did drive the white Bronco?
 

O.J.S.: Mmm hmm.
 

T.L.: And where did you park it when you brought it home?
 

O.J.S.: Ah, the first time probably by the mailbox. I’m trying to think, or did I bring it in the driveway? Normally, I will park it by the mailbox, sometimes…
 

T.L.: On Ashford, or Ashland?
 

O.J.S.: On Ashford, yeah.
 

T.L.: Where did you park yesterday for the last time, do you remember?
 

O.J.S.: Right where it is.
 

T.L.: Where it is now?
 

O.J.S.: Yeah.
 

T.L.: Where, on…?
 

O.J.S.: Right on the street there.
 

T.L.: On Ashford?
 

O.J.S.: No, on Rockingham.
 

T.L.: You parked it there?
 

O.J.S.: Yes.
 

T.L.: About what time was that?
 

O.J.S.: Eight-something, seven…eight, nine o’clock, I don’t know, right in that area.
 

T.L.: Did you take it to the recital?
 

O.J.S.: No.
 

T.L.: What time was the recital?
 

O.J.S.: Over at about six-thirty. Like I said, I came home, I got my car, I was going to see my girlfriend. I was calling her, and she wasn’t around.
 

T.L.: So you drove the, you came home in the Rolls, and then you got in the Bronco?
 

O.J.S.: In the Bronco ‘cause my phone was in the Bronco. And because it’s a Bronco. It’s a Bronco, it’s what I drive, you know. I’d rather drive it than any other car. And, you know, as I was going over there I called her a couple of times, and she wasn’t there, and I left a message, and then I checked my messages, and there were no messages. She wasn’t there, and she may have to leave town. Then I came back and ended up sitting with Kato.
 

T.L.: Okay. What time was this again that you parked the Bronco?
 

O.J.S.: Eight-something, maybe. He hadn’t done a Jacuzzi, we had…went and got a burger, and I’d come home and kind of leisurely got ready to go. I mean we’d done a few things.
 

T.L.: You weren’t in a hurry when you came back with the Bronco?
 

O.J.S.: No.
 

T.L.: The reason I ask you, the car was parked kind of at a funny angle, stuck out in the street.
 

O.J.S.: Well, it’s parked because…I don’t know if it’s a funny angle or what. It’s parked because when I was hustling at the end of the day to get all my stuff, and I was getting my phone and everything off it, when I just pulled it out of the gate there, it’s like, it’s a tight turn.
 

T.L.: So you had it inside the compound, then?
 

O.J.S.: Yeah.
 

T.L.: Oh, okay.
 

O.J.S.: I brought it inside the compound to get my stuff out of it, and then I put it out, and I’d run back inside the gate before the gate closes.
 

P.V.: O.J., what’s your office phone number?
 

O.J.S.: 820-5702 [This is not the current number.]
 

P.V.: And is that area code 310?
 

O.J.S.: Yes.
 

P.V.: How did you get the injury on your hand?
 

O.J.S.: I don’t know. The first time, when I was in Chicago and all, but at the house I was just running around.
 

P.V.: How did you do it in Chicago?
 

O.J.S.: I broke a glass. One of you guys had just called me, and I was in the bathroom, and I just went bonkers for a little bit.
 

T.L.: Is that how you cut it?
 

O.J.S.: Mmm, it was cut before, but I think I just opened it again, I’m not sure.
 

T.L.: Do you recall bleeding at all in your truck, in the Bronco?
 

O.J.S.: I recall bleeding at my house, and then I went to the Bronco. The last thing I did before I left, when I was rushing, was went and got my phone out of the Bronco.
 

T.L.: Mmm hmm. Where’s the phone now?
 

O.J.S.: In my bag.
 

T.L.: You have it?
 

O.J.S.: In that black bag.
 

T.L.: You brought a bag with you here?
 

O.J.S.: Yeah, it’s…
 

T.L.: So do you recall bleeding at all?
 

O.J.S.: Yeah, I mean, I knew I was bleeding, but it was no big deal. I bleed all the time. I play golf and stuff, so there’s always something, nicks and stuff, here and there.
 

T.L.: So did you do anything? When did you put the Band-Aid on it?
 

O.J.S.: Actually, I asked the girl this morning for it.
 

T.L.: And she got it?
 

O.J.S.: Yeah, ’cause last night with Kato, when I was leaving, he was saying something to me, and I was rushing to get my phone, and I put a little thing on it, and it stopped.
 

P.V.: Do you have the keys to that Bronco?
 

O.J.S.: Yeah.
 

P.V.: Okay. We’ve impounded the Bronco. I don’t know if you know that or not.
 

O.J.S.: No.
 

P.V.: Take a look at it. Other than you, who’s the last person to drive it?
 

O.J.S.: Probably Gigi. When I’m out of town, I don’t know who drives the car, maybe my daughter, maybe Kato.
 

P.V.: The keys are available?
 

O.J.S.: I leave the keys there, you know, when Gigi’s there, because sometimes she needs it, or Gigi was off and wasn’t coming back until today, and I was coming back tonight.
 

P.V.: So you don’t mind if she uses it, or…?
 

O.J.S.: This is the only one I can let her use. When she doesn’t have her car, ‘cause sometimes her husband takes her car, I let her use the car.
 

T.L.: When was the last time you were at Nicole’s house?
 

O.J.S.: I don’t go in, I won’t go in her house. I haven’t been in her house in a week, maybe five days. I go to her house a lot. I mean, I’m always dropping the kids off, picking the kids up, fooling around with the dog, you know.
 

P.V.: How does that usually work? Do you drop them at the porch, or do you go in with them?
 

O.J.S.: No, I don’t go in the house.
 

P.V.: Is there a kind of gate out front?
 

O.J.S.: Yeah.
 

P.V.: But you never go inside the house?
 

O.J.S.: Up until five days, six days ago, I haven’t been in the house. Once I started seeing Paula again, I kind of avoid Nicole.
 

P.V.: Is Nicole seeing anybody else that you…?
 

O.J.S.: I have no idea. I really have absolutely no idea. I don’t ask her, I don’t know. Her and her girlfriends, they go out, you know, they’ve got some things going on right now with her girlfriends, so I’m assuming something’s happening because one of the girlfriends is having a big problem with her husband, because she’s always saying she’s with Nicole until three or four in the morning. She’s not. You know, Nicole tells me she leaves her at one-thirty or two or two-thirty, and the girl doesn’t get home until five, and she only lives a few blocks away.
 

P.V.: Something’s going on, huh?
 

T.L.: Do you know where they went, the family, for dinner last night?
 

O.J.S.: No. Well, no, I didn’t ask.
 

T.L.: I just thought maybe there’s a regular place that they go.
 

O.J.S.: No. If I was with them, we’d go to Toscano. I mean, not Toscano, Poponi’s.
 

P.V.: You haven’t had any problems with her lately, have you, O.J.?
 

O.J.S.: I always have problems with her, you know. Our relationship has been a problem relationship. Probably lately for me, and I say this only because I said it to Ron yesterday at the—Ron Fishman, whose wife is Cora—at the dance recital, when he came up to me and went “Oooh, boy, what’s going on?” And everybody was beefing with everybody. And I said, “Well, I’m just glad I’m out of the mix.” You know, because I was like dealing with him and his problems with his wife and Nicole and evidently some new problems that a guy named Christian was having with his girl and she was staying at Nicole’s house, and something was going on, but I don’t think it’s pertinent to this.
 

P.V.: Did Nicole have words with you last night?
 

O.J.S.: Pardon me?
 

P.V.: Did Nicole have words with you last night?
 

O.J.S.: No, not at all.
 

P.V.: Did you talk to her last night?
 

O.J.S.: To ask to speak to my daughter, to congratulate my daughter, and everything.
 

P.V.: But you didn’t have a conversation with her?
 

O.J.S.: No, no.
 

P.V.: What were you wearing last night, O.J.?
 

O.J.S.: What I wore, I wore on the golf course yesterday, some of these kind of pants, some of these kind of pants, I mean I changed different for the whatever it was. I just had on some…
 

P.V.: Just these black pants.
 

O.J.S.: Just these…they’re called Bugle Boy.
 

P.V.: These aren’t the pants?
 

O.J.S.: No.
 

P.V.: Where are the pants that you wore?
 

O.J.S.: They’re hanging in my closet.
 

P.V.: These are washable, right? You just throw them in the laundry?
 

O.J.S.: Yeah, I got a hundred pair. They give them to me free, Bugle Boy, so I’ve got a bunch of them.
 

P.V.: Do you recall coming home and hanging them up, or…?
 

O.J.S.: I always hang up my clothes. I mean it’s rare that I don’t hang up my clothes unless I’m laying them in my bathroom for her to do something with them. But those are the only things I don’t hang up. But when you play golf, you don’t necessarily dirty pants.
 

T.L.: What kind of shoes were you wearing?
 

O.J.S.: Tennis shoes.
 

T.L.: Tennis shoes? Do you know what kind?
 

O.J.S.: Probably Reebok, that’s all I wear.
 

T.L.: Are they at home, too?
 

O.J.S.: Yeah.
 

T.L.: Was this supposed to be a short trip to Chicago, so you didn’t take a whole lot?
 

O.J.S.: Yeah, I was coming back today.
 

T.L.: Just overnight?
 

O.J.S.: Yeah.
 

P.V.: That’s a hectic schedule, drive back here to play golf and come back.
 

O.J.S.: Yeah, but I do it all the time.
 

P.V.: Do you?
 

O.J.S.: Yeah. That’s what I was complaining with the driver about, you know, about my whole life is on and off airplanes.
 

P.V.: O.J., we’ve got sort of a problem.
 

O.J.S.: Mmm hmm.
 

P.V.: We’ve got some blood on and in your car, we’ve got some blood at your house, and it’s sort of a problem.
 

O.J.S.: Well, take my blood test.
 

T.L.: Well, we’d like to do that. We’ve got, of course, the cut on your finger that you aren’t real clear on. Do you recall having that cut on your finger the last time you were at Nicole’s house?
 

O.J.S.: A week ago?
 

T.L.: Yeah.
 

O.J.S.: No. It was last night.
 

T.L.: Okay, so last night you cut it?
 

P.V.: Somewhere after the dance recital?
 

O.J.S.: Somewhere when I was rushing to get out of my house.
 

P.V.: Okay, after the recital?
 

O.J.S.: Yeah.
 

P.V.: What do you think happened? Do you have any idea?
 

O.J.S.: I have no idea, man. You guys haven’t told me anything. I have no idea. When you said to me that my daughter had said something to me today that somebody might have been involved, I have absolutely no idea what happened. I don’t know how, why or what. But you guys haven’t told me anything. Every time I ask you guys, you say you’re going to tell me in a bit.
 

P.V.: Well, we don’t know a lot of the answers to these questions yet ourselves, O.J., okay?
 

O.J.S.: I’ve got a bunch of guns, guns all over the place. You can take them, they’re all there, I mean, you can see them. I keep them in my car for an incident that happened a month ago that my in-laws, my wife and everybody knows about that.
 

P.V.: What was that?
 

O.J.S.: Going down to…and cops down there know about it because I’ve told two marshals about it. At a mall, I was going down for a christening, and I had just left and it was like three-thirty in the morning and I’m in a lane, and also the car in front of me is going real slow, and I’m slowing down ‘cause I figure he sees a cop, ’cause we were all going pretty fast and I’m going to change lanes, but there’s a car next to me, and I can’t change lanes. Then that goes for awhile, and I’m going to slow down and go around him, but the car butts up to me, and I’m like caught between three cars. They were Oriental guys, and they were not letting me go anywhere. And finally I went on the shoulder, and I sped up, and then I held my phone up so they could see the light part of it, you know, ’cause I have tinted windows, and they kind of scattered, and I chased one of them for awhile to make him think I was chasing him before I took off.
 

T.L.: Were you in the Bronco?
 

O.J.S.: No.
 

T.L.: What were you driving?
 

O.J.S.: My Bentley. It has tinted windows and all, so I figured they thought they had a nice little touch.
 

T.L.: Did you think they were trying to rip you off?
 

O.J.S.: Definitely, they were. And then the next thing, you know, Nicole and I went home. At four in the morning I got there to Laguna, and when we woke up, I told her about it, and told her parents about it, told everybody about it, you know? And when I saw two marshals at a mall I walked up and told them about it.
 

P.V.: What did they do, make a report on it?
 

O.J.S.: They didn’t know nothing. I mean, they’ll remember me and remember I told them.
 

P.V.: Did Nicole mention that she’d been getting any threats lately to you? Anything she was concerned about or the kids’ safety?
 

O.J.S.: To her?
 

P.V.: Yes.
 

O.J.S.: From?
 

P.V.: From anybody?
 

O.J.S.: No, not at all.
 

P.V.: Was she very security-conscious? Did she keep that house locked up?
 

O.J.S.: Very.
 

P.V.: The intercom didn’t work apparently, right?
 

O.J.S.: I thought it worked.
 

P.V.: Oh, okay. Does the electronic buzzer work?
 

O.J.S.: The electronic buzzer works to let people in.
 

P.V.: Did you ever park in the rear when you go over there?
 

O.J.S.: Most of the time.
 

P.V.: You do park in the rear?
 

O.J.S.: Most times when I’m taking the kids there, I come right into the driveway, blow the horn, and she, or a lot of times the housekeeper, either the housekeeper opens or they’ll keep a garage door open up on the top of the thing, you know, but that’s when I’m dropping the kids off, and I’m not going in, and sometimes I go to the front because the kids have to hit the buzzer and stuff.
 

P.V.: Did you say before that up until about three weeks ago you guys were going out again and trying to…?
 

O.J.S.: No, we’d been going out for about a year, and then the last five months it hadn’t been working so we tried various things to see if we can make it work. We started trying to date and that wasn’t working, and so, you know, we just said the hell with it, you know.
 

P.V.: And that was about three weeks ago?
 

O.J.S.: Yeah, about three weeks ago.
 

P.V.: So you were seeing her up to that point?
 

O.J.S.: It’s, to say I was seeing her, yeah, I mean yeah, yeah it was a done deal, it just wasn’t happening. I mean, I was gone. I mean, I was in San Juan doing a film, and I don’t think we had sex since I’ve been back from San Juan, and that was like two months ago. So it’s been like…for the kids we tried to do things together. We didn’t go out together, you know, we didn’t really date each other. Then we decided let’s try to date each other. We went out one night, and it just didn’t work.
 

P.V.: When you say it didn’t work, what do you mean?
 

O.J.S.: Ah, the night we went out it was fun. Then the next night we went out it was actually when I was down in Laguna, and she didn’t want to go out. And I said, “well, let’s go out ’cause I came all the way down here to go out,” and we kind of had a beef. And it just didn’t work after that, you know? We were only trying to date to see if we could bring romance back into our relationship. We just said, let’s treat each other like boyfriend and girlfriend instead of, you know, like seventeen-year-old married people. I mean, seventeen years together, whatever that is.
 

P.V.: How long were you together?
 

O.J.S.: Seventeen years.
 

P.V.: Seventeen years. Did you ever hit her, O.J.?
 

O.J.S.: Ah, one night we had a fight. We had a fight and she hit me. And they never took my statement, they never wanted to hear my side and they never wanted to hear the housekeeper’s side. Nicole was drunk. She did her thing, she started tearing up my house, you know? And I didn’t punch her or anything, but I…
 

P.V.: Slapped her a couple of times?
 

O.J.S.: No, no, I wrestled her, is what I did. I didn’t slap her at all. I mean, Nicole’s a strong girl. She’s a…one of the most conditioned women. Since that period of time, she’s hit me a few times, but I’ve never touched her after that and I’m telling you, it’s five, six years ago.
 

P.V.: What’s her birthdate?
 

O.J.S.: May 19th.
 

P.V.: Did you get together with her on her birthday?
 

O.J.S.: Yeah, her and I and the kids, I believe.
 

P.V.: Did you give her a gift?
 

O.J.S.: I gave her a gift.
 

P.V.: What’d you give her?
 

O.J.S.: I gave her either a bracelet or the earrings.
 

P.V.: Did she keep them or…?
 

O.J.S.: Oh, no, when we split she gave me both the earrings and the bracelet back. I bought her a very nice bracelet, I don’t know if it was Mother’s Day or her birthday, and I bought her the earrings for the other thing, and when we split, and it’s a credit to her, she felt that it wasn’t right that she had it, and I said good, because I want them back.
 

P.V.: Was that the very day of her birthday, May 19th, or was it a few days later.
 

O.J.S.: What do you mean?
 

P.V.: You gave it to her on the 19th of May, her birthday, right, this bracelet?
 

O.J.S.: I may have given her the earrings. No, the bracelet. May 19th. When was Mother’s Day?
 

P.V.: Mother’s Day was around that…
 

O.J.S.: No, it was probably her birthday, yes.
 

P.V.: And did she return it the same day?
 

O.J.S.: Oh, no, she…I’m in a funny place here on this, all right? She returned it—both of them—three weeks ago or so, because when I say I’m in a funny place on this it was because I gave it to my girlfriend and told her it was for her and that was three weeks ago. I told her I bought it for her. You know? What am I going to do with it?
 

T.L.: Did Mr. Weitzman, your attorney, talk to you anything about this polygraph we brought up before? What are your thoughts on that?
 

O.J.S.: Should I talk about my thoughts on that? I’m sure eventually I’ll do it, but it’s like I’ve got some weird thoughts now. I’ve had weird thoughts…you know when you’ve been with a person for seventeen years, you think everything. I’ve got to understand what this thing is. If it’s true blue, I don’t mind doing it.
 

T.L.: Well, you’re not compelled at all to take this, number one, and number two, I don’t know if Mr. Weitzman explained it to you—this goes to the exclusion of someone as much as to the inclusion so we can eliminate people. And just to get things straight…
 

O.J.S.: But does it work for elimination?
 

T.L.: Oh, yes. We use it for elimination more than anything.
 

O.J.S.: Well, I’ll talk to him about it.
 

T.L.: Understand, the reason we’re talking to you is because you’re the ex-husband.
 

O.J.S.: I know I’m the number one target, and now you tell me I’ve got blood all over the place.
 

T.L.: Well, there’s blood in your house and in the driveway, and we’ve got a search warrant, and we’re going to go get the blood. We found some in your house. Is that your blood that’s there?
 

O.J.S.: If it’s dripped, it’s what I dripped running around trying to leave.
 

T.L.: Last night?
 

O.J.S.: Yeah, and I wasn’t aware that it was…I was aware that I…you know I was trying to get out of the house, I didn’t even pay any attention to it. I saw it when I was in the kitchen, and I grabbed a napkin or something, and that was it. I didn’t think about it after that.
 

P.V.: That was last night after you got home from the recital, when you were rushing?
 

O.J.S.: That was last night when I was…I don’t know what I was, I was in the car getting my junk out of the car. I was in the house throwing hangers and stuff in my suitcase. I was doing my little crazy what I do, I mean, I do it everywhere. Anybody who has ever picked me up says that O.J.’s a whirlwind. He’s running, he’s grabbing things, and that’s what I was doing.
 

P.V.: Well, I’m going to step out and I’m going to get a photographer to come down and photograph your hand there. And then here pretty soon we’re going to take you downstairs and get some blood from you. Okay? I’ll be right back.
 

T.L.: So it was about five days ago you last saw Nicole? Was it at the house?
 

O.J.S.: Okay, the last time I saw Nicole, physically saw Nicole, I saw her obviously last night. The time before, I’m trying to think. I went to Washington, D.C., so I didn’t see her, so I’m trying to think. I haven’t seen her since I went to Washington. I went to Washington—what’s the day today?
 

T.L.: Today’s Monday, the 13th of June.
 

O.J.S.: Okay, I went to Washington on maybe Wednesday. Thursday I think I was in…Thursday I was in Connecticut, then Long Island Thursday afternoon and all of Friday. I got home Friday night, Friday afternoon, I played, you know…Paula picked me up at the airport. I played golf Saturday, and when I came home I think my son was there. So I did something with my son. I don’t think I saw Nicole at all then. And then I went to a big affair with Paula Saturday night, and I got up and played golf Sunday, which pissed Paula off, and I saw Nicole at…it was about a week before, I saw her at the…
 

T.L.: Okay, the last time you saw Nicole, was that at her house?
 

O.J.S.: I don’t remember. I wasn’t in her house, so it couldn’t have been at her house, so it was, you know, I don’t physically remember the last time I saw her. I may have seen her even jogging one day.
 

T.L.: Let me get this straight. You’ve never physically been inside the house?
 

O.J.S.: Not in the last week.
 

T.L.: Ever. I mean, how long has she lived there? About six months?
 

O.J.S.: Oh, Christ, I’ve slept at the house many, many, many times, you know? I’ve done everything at the house, you know? I’m just saying…you’re talking in the last week or so.
 

T.L.: Well, whatever. Six months she’s lived there?
 

O.J.S.: I don’t know. Roughly. I was at her house maybe two weeks ago, ten days ago. One night her and I had a long talk, you know, about how can we make it better for the kids, and I told her we’d do things better. And, okay, I can almost say when that was. That was when I, I don’t know, it was about ten days ago. And then we…the next day I had her have her dog do a flea bath or something with me. Oh, I’ll tell you, I did see her one day. One day I went…I don’t know if this was the early part of last week, I went ’cause my son had to go and get something, and he ran in, and she came to the gate, and the dog ran out, and her friend Faye and I went looking for the dog. That may have been a week ago, I don’t know.
 

T.L.: (To Vannatter) Got a photographer coming?
 

P.V.: No, we’re going to take him up there.
 

T.L.: We’re ready to terminate this at 14:07.
 


 









Appendix B
 

FAREWELL LETTER OF O. J. SIMPSON
 




On June 17, 1994, Simpson was staying at the home of his friend Robert Kardashian, located in the upper-middle-class San Fernando Valley community of Encino. That day, Robert Shapiro, Simpson’s attorney, had arranged with the Los Angeles Police Department to have Simpson voluntarily turn himself in at 11:00 a.m. at Parker Center, LAPD headquarters, on charges of first-degree murder which had been filed against him by the Los Angeles County District Attorney’s Office. When Simpson did not show up by 11:00 a.m., the LAPD called Shapiro and informed him that officers would come out and take Simpson into custody. But when they arrived after noon, Simpson and his friend Al Cowlings had already departed in Cowlings’ Ford Bronco (the same kind of vehicle, even in year and color, as Simpson’s Bronco), leading eventually to the famous slow-speed chase. It has been reported many times that the following letter, printed in ink by Simpson, was written by him at Kardashian’s home that morning just before he and Cowlings departed. However, it should be noted that it is dated June 15, 1994, two days earlier. This is relevant, since if Simpson was planning to escape on June 17, 1994, he wasn’t at the same time contemplating suicide. Although Simpson wrote the “O” in “O.J.” with a happy face, even his lawyer, Shapiro, said he had little doubt it was a suicide note.



To Whom It May Concern:

6/15/94

First, everyone understand I had nothing to do with Nicole’s murder. I loved her, always have and always will. If we had a problem, it’s because I loved her so much.

Recently we came to the understanding that for now we were not right for each other, at least not for now. Despite our love, we were different and that’s why we mutually agreed to go our separate ways.

It was tough splitting for a second time but we both knew it was for the best. Inside I had no doubt that in the future we would be close friends or more. Unlike what has been written in the press, Nicole and I had a great relationship for most of our lives together. Like all long-term relationships, we had a few downs and ups.

I took the heat New Year’s 1989 because that was what I was supposed to do. I did not plead no contest for any other reason but to protect our privacy and was advised it would end the press hype.

I don’t want to belabor knocking the press, but I can’t believe what is being said. Most of it is totally made up. I know you have a job to do, but as a last wish, please, please leave my children in peace. Their lives will be tough enough.

I want to send my love and thanks to all my friends. I’m sorry I can’t name every one of you, especially A. C. Man, thanks for being in my life. The support and friendship I received from so many: Wayne Hughes, Lewis Markes, Frank Olson, Mark Packer, Bobby Kardashian. I wish we had spent more time together in recent years. My golfing buddies: Hoss, Alan Austin, Mike Craig, Bender, Wyler, Sandy, Jay, and Donnie. Thanks for the fun.

All my teammates over the years—Reggie, you were the soul of my pro career. Ahmad, I never stopped being proud of you. Marcus, you’ve got a great lady in Catherine. Don’t mess it up. Bobby Chandler, thanks for always being there. Skip, and Kathy, I love you guys. Without you I never would have made it through this far.

Marguerite, thanks for the early years. We had some fun. Paula, what can I say? You are special. I’m sorry I’m not going to have—we’re not going to have—our chance. God brought you to me, I now see. As I leave, you’ll be in my thoughts.

I think of my life and feel I’ve done most of the right things. So why did I end up like this? I can’t go on. No matter what the outcome, people will look and point. I can’t take that. I can’t subject my children to that. This way, they can move on and go on with their lives.

Please, if I’ve done anything worthwhile in my life, let my kids live in peace from you, the press.

I’ve had a good life. I’m proud of how I lived. My mama taught me to do unto others. I treated people the way I wanted to be treated. I’ve always tried to be up and helpful, so why is this happening.

I’m sorry for the Goldman family. I know how much it hurts.

Nicole and I had a good life together. All this press talk about a rocky relationship was no more than what every long-term relationship experiences. All her friends will confirm that I have been totally loving and understanding of what she’s been going through.

At times I have felt like a battered husband or boyfriend, but I loved her. Make that clear to everyone. And I would take whatever it took to make it work.

Don’t feel sorry for me. I’ve had a great life, great friends. Please think of the real O.J. and not this lost person. Thanks for making my life special. I hope I helped yours.

Peace and love.

 O.J.



 










Appendix C
 

BLOOD EVIDENCE
 




One of the myths the defense has sought to propagate in the Simpson case, even after the trial, is that there was very little of Simpson’s blood found in his car and on his Rockingham estate. But the record proves the falsity of this allegation. Even excluding the inevitable blood drops that were not discovered, and the blood found on the glove and socks, as well as the fact that the LAPD criminalists did not collect blood from all of the blood drops and stains (collecting “representative samples” is typical), forty-one blood drops and stains were collected.

Dennis Fung told me that thirty were collected from the Bronco (Fung said there were “easily another twenty lighter blood stains we did not collect inside the Bronco”), most of which were Simpson’s blood, some that of the two victims. All the other blood (driveway, home) was Simpson’s. There was one blood drop behind the Bronco on the street (Rockingham), one on the driveway just inside the Rockingham gate, three more on the driveway leading to the front door of Simpson’s residence (there were three other blood drops on the driveway which were not collected), five on the floor of the foyer (the LAPD criminalists found and collected three, and Dr. Lee saw three others, one of which was believed to be a splatter from one of the three the LAPD had collected), and one on the bathroom floor. Not all of these samples of blood were subjected to DNA tests. A total of forty-five samples of blood from all places and sources (including Bundy) were tested for DNA.

Where the defense and their supporters have deliberately misled the public the most in this area is on the alleged small amount of blood in the Bronco, asserting on radio and television and telling anyone else who will listen that “less than one drop of blood was found in the Bronco.” They claim that Gary Sims, the prosecution’s own witness who is a forensic chemist for the California Department of Justice in Berkeley, specifically acknowledged this from the witness stand. But Sims acknowledged no such thing. No testimony quantifying all of the blood spots and stains found inside the Bronco was ever elicited at the trial. Sims was asked this question on cross-examination by Barry Scheck on September 13, 1995: “Would you agree that combining all of those [five bloodstains] together, all that from the console, the amount of DNA would not exceed 100 nanograms [less than 1 drop of blood]?” Sims: “Well, it might slightly exceed that, but it is around that ballpark.” The quantification estimate, then, only dealt with the blood found on the console of the Bronco.

Another myth the defense has tried to sell is that the killer would have been, as Cochran argued to the jury, “covered with blood,” and therefore there should have been much more blood in the Bronco, etc., if Simpson were the killer. But this argument doesn’t hold up. The killer’s bloody shoe prints had already faded out by the time he reached the alleyway at Bundy. And when a person is stabbed or cut in the front of his or her body, the blood of the victim is only likely to get on the assailant if the assailant is in front of the victim, an artery as opposed to a vein is severed or punctured (veins, such as the jugular vein of Ron Goldman which was severed, do not spurt blood; only arteries do), and there is no clothing covering the body in the vicinity of the wound. None of the stabbings of the two victims in this case met all three of these requirements. Both of Nicole’s carotid arteries were, indeed, severed, and since there was no clothing covering her neck there may have been spurting of blood. But the slash wound to Nicole’s neck that severed the arteries was from left to right, and it was the consensus of Dr. Lak, which Dr. Baden did not dispute, that the killer was behind Nicole when he slashed her throat. There were “two perforating, one-half inch wounds” to Goldman’s aorta, but the aorta is an artery that doesn’t spurt its blood because it is sealed off within the body. Moreover, because of the paucity of blood in the aorta region of Goldman’s body, Dr. Lak concluded that the two stab wounds to the aorta were among the last to Goldman, when little blood would have remained. And, of course, even if there had been spurting of blood from these two wounds to the aorta, clothing covers this area of the body. Most stab wounds to the body merely cause internal bleeding and bleeding on the surface of the skin. Although in killing the two victims, the killer would likely have gotten some blood on him, particularly since it is believed there was a brief struggle with Ron Goldman, it is equally unlikely he was “covered with blood.”

Additionally, as Marcia Clark pointed out in her summation, under no circumstances would the killer be likely to “get any blood on his back, which is where he is going to be in contact with the seat [of the Bronco, leaving blood].” Finally, let’s not forget that besides the two blood spots on the exterior of the driver’s door to the Bronco (right above the door handle and on the panel of the door at the bottom), 28 other blood spots and stains were collected from inside the Bronco (including from the steering wheel, instrument panel, center console, right front edge of the driver’s seat, interior of driver’s door, interior of driver’s side wall, carpet on passenger side, etc.), not just one or two.

 
 

Barry Scheck’s main theory, the crown jewel in his tiara of nonsense upon which he based most of his cross-contamination argument, was that Collin Yamauchi, the LAPD criminalist who conducted initial DNA tests at the LAPD crime lab on the evidence blood, testified on cross-examination that in opening up the vial of Simpson’s reference blood on June 14, 1994, a small amount of the blood got on the latex glove on his left hand. But Yamauchi testified that he immediately discarded both his left and right gloves in a nearby receptacle and put on a new pair. Moreover, at the time this happened, all of the swatches of evidence blood were on top of a table ten to fifteen feet away, and the swatches of blood were inside paper bindles (wrappers) which were themselves enclosed within coin envelopes. So, as Marcia Clark argued, unless there is such a thing as “flying DNA,” which even the defense didn’t contend, cross-contamination could not have taken place.

Yamauchi explained to me that “when you take the rubber cap off the vial—it’s like a cork in a bottle—nine times out of ten you get a little blood on the paper Kimwipe that’s surrounding the cap, and sometimes it soaks through to your glove.” He said that’s what happened in this case. When I asked Yamauchi to estimate the size of the blood deposit on his glove, he said it was just “a tiny dot of blood, about one-eighth of an inch in diameter.” Now listen to Scheck’s argument on this point in his summation to the jury: “We now know there was a spillage of blood there. Now, that is extraordinarily significant. Because there’s plenty of high molecular weight DNA in the smallest drop if you get it on your gloves or if you don’t change the gloves. And frankly, I think there’s no reason to believe he did [note that there would have been no way for Scheck to even know about the blood getting on Yamauchi’s glove if Yamauchi had not been honest enough to tell him, yet Scheck distrusts Yamauchi when Yamauchi told him he changed his gloves, which is automatic, routine behavior for criminalists in such situations], and the evidence samples could have then become contaminated.”

The question is, why wasn’t the fact that Yamauchi got blood on his left glove brought out by the prosecution? Instead, it came out on cross-examination. And other than Yamauchi’s testimony that he got “a little blood” on his glove, the prosecutor never asked Yamauchi just how little. “Little” can mean a lot of things. “One-eighth of an inch in diameter” would have been a lot better for the prosecution in the jury’s eyes. If the prosecution had matter-of-factly brought out all of this on direct examination, I doubt very much that Scheck would have been able to make this completely insignificant incident the centerpiece of his cross-contamination argument.

 
 

The degradation of the LAPD blood samples from the five blood drops at the Bundy murder scene is believed to have occurred when the cotton swatches which soaked up the blood were placed inside sealed plastic bags and left to sit for hours (at Bundy and later at Simpson’s Rockingham estate) on a hot summer day (June 13, 1994) inside the stifling interior of the LAPD crime scene truck. The truck’s refrigeration unit was continually breaking down, and was therefore not used to store the blood. Heat and moisture (the swatches absorb distilled water before they are used) within the sealed plastic bags, alone, cause DNA degradation, and also produce a fertile environment for the growth of bacteria, which is a further, main cause of degradation.

The defense argued that the lack of significant degradation of the three stains of blood on the back gate, and the fact that they weren’t collected on June 13, 1994 (the day after the murders) meant they must have been planted by the LAPD conspirators closer to the time they were collected on July 3, 1994. Unlike the five blood drops, when the three stains were collected by LAPD criminalist Dennis Fung on July 3, they were immediately brought downtown and refrigerated.

The main reason for the lack of degradation of the back gate blood is that DNA would break down much faster on the terra cotta walkway at Bundy where the blood drops were found than on the far less absorbent paint of the rear gate. Although blood of the victims on the front gate, also on top of paint, had degraded, the probable explanation is that that blood was collected on June 13, and together with the swatches from the five blood drops, was stored for hours in the hot interior of the crime truck.

As far as the defense argument that the fact that Fung collected the blood on July 3 proves it was not there at the time of the murders on June 12, several LAPD officers, including Lange, Phillips, Vannatter, Riske, and Riske’s partner, Officer Terrazas, saw the blood on the gate when they arrived at the murder scene in the early-morning hours of the 13th, and Lange testified he even told Fung to collect it. But the crime scene was awash in blood, Fung was very busy, and he himself never saw the blood there, nor can he recall Lange’s directing his attention to it. A perfectly normal and common slipup. Moreover, an LAPD photograph taken on June 13, 1994, of the inside of the gate does show one of the three stains which turned out to be Simpson’s blood. The photo did not pick up the second stain on the inside of the gate, and no photo of the outside of the gate, where the third stain was, was taken. It should be additionally noted that by the evening of June 16, which was over two weeks before samples from the three bloodstains on the gate were collected on July 3 by Fung, Collin Yamauchi’s preliminary DNA testing of the Bundy blood drops leading away from the victims’ bodies showed them to be consistent with Simpson’s blood. So there was no need for the LAPD to plant any of Simpson’s blood on the gate.

 
 

Many have wondered why only one drop of blood was found in Simpson’s bathroom (on the floor between the sink and the shower), and why no blood was found in the area of Simpson’s estate where the bloody glove was found. A phenolphthalein test, called a “presumptive” test for blood, was conducted on three locations at Simpson’s Rockingham estate. In this test, distilled water is applied to a cotton swab and the swab is then applied to the area of interest. A drop of phenolphthalein, a reactive chemical, is then put on the swab. If the swab turns pink, it’s called a “false positive” and no further tests are conducted. However, if it doesn’t, then a drop of hydrogen peroxide is put on the swab to interact with the phenolphthalein. If the swab then turns pink immediately, this is positive for blood, although it doesn’t distinguish between human and animal blood.

The LAPD criminalist who was in charge of collecting evidence at the crime scene and at Rockingham, Dennis Fung, conducted a phenolphthalein test on the drain area of the shower in Simpson’s bathroom, as well as on the lip of the drain circle in the washbasin, because these are, of course, areas blood would flow through if one was washing blood off. In both Simpson’s shower and washbasin, there was a positive reaction for blood. Unless Simpson gave an animal of his (He had a dog, a chow) a shower, and also bathed the animal in the washbasin a day before the murders or just after the murders before he left for Chicago, and unless the animal was also bleeding at the time, the phenolphthalein test was evidence that Simpson washed the blood off himself right after the murders (which common sense already told us).

Andrea Mazzola, Fung’s assistant LAPD criminalist, also conducted a phenolphthalein test on a long, thick wire hanging over the narrow walkway or path running alongside the rear of the guest rooms at the Simpson estate between the air conditioner (jutting out from the outside wall of Kato Kaelin’s room, the area from which Kaelin heard three loud thumps on the night of the murders) and where the bloody glove was found. She applied the swab to that area of the wire one would have to move aside with one’s hands to proceed, and it too came up positive for blood. In none of the above three areas was there any visual amount of blood to collect for further conventional serology and/or DNA tests.

It should also be noted that defense forensic expert Henry Lee saw a red stain on the air conditioner itself during his examination of the area. He ran a presumptive test using ortholotuidine, another reactive chemical agent like phenolphthalein, and the report he prepared, a copy of which was provided to the prosecution, showed that the stain produced a positive for blood.

The jury never heard about the results of any of these presumptive tests, because Judge Ito had ruled that the results of all such tests in the case would be inadmissible at the trial. Another bad ruling by Ito. Although no one would quarrel with the position that the jury should not hear the results of presumptive tests from a place frequented by animals, it would seem that blood found, for instance, in the washbasin area of one’s bathroom should have been evidence the jury was definitely entitled to hear, letting them give it whatever weight they thought it was entitled to.

As for the supposed absence of blood on the narrow walkway behind Kato Kaelin’s guest house where the bloody glove was found, Fung told me, “The area is heavily foliaged with a large mass of leaves on the ground [see photo section]. We didn’t even bother to check the leaves.” (When Fuhrman found the glove, he did not touch or move it. Fung is the person who eventually picked it up, and he told me he didn’t even bother to look for blood on the ground or leaves upon which the glove had been lying.) Andrea Mazzola told me the same thing. The “whole area,” she said, “including the pathway, was covered with dry and discolored brownish and reddish leaves and twigs. It looked like no one had been back there for ages. We didn’t get down on our hands and knees checking leaves.” With blood already visible in Simpson’s car, on the driveway, and in his house, it’s understandable, knowing what Fung and Mazzola knew at the time, that they didn’t start checking every leaf.

But at the trial, the jury received a totally different and incorrect message. On cross-examination of Fung, Barry Scheck asked him, “Along the walkway, you found no red [blood] stains?” Fung answered, “That’s correct,” and it was left at that. On redirect, instead of prosecutor Hank Goldberg clarifying the matter for the jury by establishing that the reason Fung never found any red stains is that he never really searched, Goldberg never asked Fung any questions about the matter. (On redirect examination of Vannatter at the trial, after Shapiro, on cross, had asked Vannatter how much blood was found in the area behind the guest house and Vannatter replied, “None, none that I’m aware of,” Darden asked Vannatter if he, Vannatter, had checked the leaves for blood, and he said he had not. Vannatter, of course, is not the person whom the prosecutors should have asked that question. In the morning his main job was to prepare the affidavit to secure the search warrant, and he was at Parker Center with Lange almost all afternoon. Fung and Mazzola were the main LAPD representatives searching for, and collecting, blood evidence.) If the prosecution had elicited testimony from Fung and Mazzola that they did not examine the leaves for blood, it would have precluded a big argument of Cochran’s.

Cochran told the jury in his summation that there was no blood found on the leaves (which implies there had been a search) in the subject area, and this, he argued, was strong evidence that it wasn’t Simpson or anyone else who dropped the bloody glove on the pathway. Fuhrman had planted it there. And several jurors bought this argument. In Madam Foreman, Simpson jury foreperson Armanda Cooley writes, “Another [problem we had with the prosecution’s case] was the glove found at Rockingham. Supposedly someone had come down the pathway along the side of the house, hit the side of the air conditioner, and made this noise that Kato heard, and dropped the glove. The question was, if the person—Mr. Simpson is about six feet—if he dropped the glove and it was so bloody, why wasn’t there blood on anything else? If the glove hits the ground, surely some blood would stick to the leaves. We checked our notes and went over that.” Juror Sheila Woods, on the Today show, told Katie Couric that the most questionable piece of evidence in the case was “the Rockingham glove,” because although the glove was moist and sticky when it was found, “There was no evidence of blood in that area.”

“So if you believe the prosecution’s theory [that Simpson ran into the air conditioner jutting into the dark pathway behind Kato Kaelin’s guest house, causing the loud thumping sounds on the wall],” Cochran argued in his summation, “where’s the blood back there, ladies and gentlemen? There’s not one drop of blood. Where’s the blood back there?” And later: “Where’s the blood on the leaves around there? Their theory doesn’t hold water. It doesn’t make sense.”

So the LAPD criminalists’ not even searching for blood on the leaves was transformed, without any solid evidence to support it, into their looking for blood and not finding any. Near the end of Cochran’s final summation, one of the questions he asked Clark to answer was: “Why was there no blood on the narrow walkway?”

Yet Clark and Darden, in their rebuttal, didn’t address themselves to the question, and at no time in their opening and closing arguments did either one of them even say one word about the defense allegation that no blood had been found on the pathway behind Kato Kaelin’s guest house. The prosecutorial incompetence was endless in the Simpson case.

 
 

Many references have been made by the Simpson prosecution, the media, even a book already in publication on the case, to a supposed partial bloody Bruno Magli shoe print in Nicole’s blood on the carpet of the driver’s side in Simpson’s Bronco. If true, since we know the killer wore Bruno Magli shoes, this fact, all by itself, would prove the killer had been in Simpson’s Bronco car on the night of the murders.

Marcia Clark argued to the jury: “On the driver’s side of the floor mat of the Bronco there was a bloody imprint that [FBI agent William] Bodziak told you had characteristics consistent with the Bruno Magli shoe of that pattern.” But Bodziak’s actual testimony wasn’t nearly as strong as Clark suggested. He testified that although there was an area of the bloody imprint “which could possibly have been a border of the [Bruno Magli] shoe, and there also is some little, what I call, squiggles or little “S” shapes which might represent the curved areas between the design elements [of the Bruno Magli Silga sole], they weren’t clear enough or reliable enough to make any kind of a positive determination.”

Bodziak told me, in fact, that not only couldn’t he identify the bloody imprint on the driver’s carpet as coming from the sole or heel of a Bruno Magli shoe, he couldn’t even identify it as an imprint from a shoe sole or heel.

 
 

Everyone who followed the Simpson case knows that in addition to the defense’s allegation that Fuhrman planted the glove, the other main contention of the defense in its conspiracy argument was that when Detective Vannatter (who didn’t book Simpson’s vial of reference blood when he received it at Parker Center from Thano Peratis at 2:30 p.m. on June 13, 1994) took the vial back to Rockingham (about twenty miles from Parker Center) that afternoon, it was for the purpose of sprinkling some of it (the allegedly missing 1.5 cc) in various incriminating places.

Vannatter testified that the reason he never booked the vial is that he knew Fung was still collecting evidence from Bundy and Rockingham, and since each piece of evidence is sequentially assigned a property item number, he didn’t know what item numbers Fung had already assigned to each item of evidence. Also, he didn’t yet have a DR (Divisional Record) number to book the reference blood under, so he brought the vial directly to Fung to be booked at the same time as all the other evidence in the Property Division of the LAPD. (In practice, when detectives physically hand evidence over to the criminalist on the case, they consider this the equivalent of “booking” it.) Fung explained to me, “If Vannatter had booked the vial of blood it would have screwed up all my numbers. The vial would have been Item 1, but I had already assigned Item 1 to the bloodstain I found above the outside driver’s door handle of the Bronco.”

Lange told me that when he and Vannatter got the vial of Simpson’s reference blood, although it would technically have been possible for them to get a DR number and book it, it would have been very unusual under the circumstances. He said they had only been on the case for a matter of hours at the time they withdrew Simpson’s blood, and they had to “deal with the media, brief LAPD brass, and so forth. Getting a DR number was the furthest thing from our mind. The DR number is nearly always gotten after all the evidence is collected by the criminalists pursuant to the search warrant. So we decided to bring the vial directly to Fung. Phil and I left for Rockingham in separate vehicles.”

Vannatter personally handed the vial, inside an eight-and-a-half-by-eleven-inch gray envelope (a blood collection envelope marked “LAPD refrigerated storage”), to Fung at Rockingham in the late afternoon of June 13. Fung looked inside the envelope and saw the vial, then wrote on the envelope, “Received from Vannatter on 6-13-94, at 1720 hours (5:20 p.m.).” Fung in turn put the envelope in a plastic bag and gave it to Mazzola to put inside the LAPD’s crime scene processing truck. Fung said he never told Mazzola what was inside the bag and she just assumed it was another item of evidence, which of course it was. Not only does television color film show Vannatter arriving at Rockingham at 5:16 p.m. and carrying the gray envelope into Simpson’s home, but a police video a minute or so later shows Fung, in the foyer of the home, holding the envelope. Television film then shows Mazzola carrying a plastic bag to the evidence van minutes later. Fung testified that at the time Vannatter showed up with the vial, he and Mazzola had already collected all the blood evidence at the Rockingham estate and were getting ready to leave. “Here, I got some more evidence for you,” Fung told me he recalls Vannatter saying. Shortly thereafter, Fung and Mazzola left Rockingham, bringing the vial, along with all the other evidence, down to the lab at the Scientific Investigation Division (SID) of the LAPD, and after the detectives got a DR number the following day, Fung booked all the evidence with the Evidence Control Unit of SID at Piper Tech, about a mile from LAPD headquarters.

Much of the defense’s cross-examination of Vannatter, Fung, and Mazzola dealt with the chain of custody of the vial of blood, the implication from all of the questions being that something amiss, sinister, and conspiratorial was going on, most probably that Vannatter had not given the vial to Fung, and instead he and his colleagues had used it to plant blood that evening.

And in Cochran’s and Scheck’s final arguments to the jury, although they never directly accused Vannatter of planting this blood, they both strongly suggested that’s precisely what happened. For instance, Scheck argued to the jury: “I think there is something really wrong here…. Detective Vannatter is walking around with [the vial of blood] he should have sealed and he should have booked for three hours at least, unaccounted for…. Something is terribly wrong at the heart of this case…. If you can’t trust the man who carried the blood, if you can’t trust where this blood went, something is terribly wrong.”

And Cochran asked rhetorically in his summation: “Vannatter could have booked that blood at Parker Center. Why is Vannatter carrying Mr. Simpson’s blood out there to Rockingham? Why is he doing that?…Vannatter, the man who carries the blood, starts lying in this case from the very, very beginning. Remember these two phrases. Vannatter, the man who carries the blood. Fuhrman, the man who found the glove.” And one of Cochran’s questions at the conclusion of his summation which he asked Marcia Clark to answer in her rebuttal was: “For what purpose was Vannatter carrying Mr. Simpson’s blood in his pocket for three hours and a distance of twenty-five miles instead of booking it down the hall at Parker Center?”

In posttrial interviews with the Simpson jurors as well as in the book by the three jurors, it is obvious that the prosecution failed to have Vannatter explain adequately to the jury why he brought the vial of blood back to Rockingham. The jurors made it very clear they found Vannatter’s conduct with respect to the blood highly suspicious. Interviewing several jurors shortly after the verdict, the Los Angeles Times wrote: “They questioned why Detective Philip Vannatter would carry a vial of blood taken from Simpson at Parker Center back to Brentwood.” Carrie Bess writes in Madam Foreman: “Vannatter said the reason he had the blood vial and brought it to Rockingham was due to the fact that he did not have a booking number…. Well, let me ask you this. Who would be the better person to get the booking number than the head investigator or the detective?” Juror Brenda Moran told the press right after the verdict that she found Vannatter’s bringing the vial of Simpson’s blood back to Rockingham “suspicious because it gave him the opportunity to plant evidence.” In an appearance on NBC’s Dateline on October 6, 1995, she added: “He’s walking around with blood in his pocket for a couple of hours. How come he didn’t book it at Parker Center or Piper Tech? He had a perfect opportunity. Why walk around with it? He was my biggest doubt. There was an opportunity to sprinkle [the blood] here or there.”

Since the Vannatter vial of blood issue couldn’t possibly have been more important, wouldn’t you thereby think that Clark and Darden, in their arguments to the jury, would each (like their counterparts Cochran and Scheck) have a lot to say to counter this charge that went to the very heart of the defense’s conspiracy allegation? That in the months since the defense leveled the charge, at least one of them would have thought about, and written down, what he was going to say to the jury about this defense charge? You know, things like Vannatter testified he handed the vial of Simpson’s blood to Fung on the afternoon of June 13 as soon as he arrived on the premises, and Fung testified he received it from Vannatter. So to believe the sprinkling and planting argument we’d have to accept the completely unrealistic theory that Dennis Fung, the obviously decent young man who looks like the guy who walks onstage when the magician asks for volunteers, was one of the main conspirators who framed Simpson for the murders. That either he planted the blood himself, or he never got the vial from Vannatter and committed perjury when he testified Vannatter gave it to him. Arguments such as why would Vannatter take a vial of Simpson’s blood back to Rockingham with the intent of planting the blood when he knew that an enormous swarm of media, hundreds upon hundreds of reporters and news people, had already congregated at Rockingham, their television cameras blanketing the premises and picking up, for the evening news, the movements of everyone walking around the estate? There also were helicopters up above filming everything below. He would also know that the blood could not have been planted in the evening either (as the defense was alleging), because a sizable contingent of the media remained at Rockingham as well as Bundy throughout the evening and night—that is, around the clock. Arguments such as if Vannatter were going to bring the vial of Simpson’s blood back to Rockingham to plant some of it, why not conceal it inside his suit coat or pants? Why advertise to everyone that you’re bringing something onto the premises by carrying it there in a large envelope? Arguments such as reminding the jury that by the time Vannatter arrived at Rockingham, the Bronco, which was found to have Simpson’s blood all over it, had already been removed from the premises, and all of the other blood evidence from Bundy and Rockingham had already been collected, so what was it that Vannatter and his coconspirators had planted? And four or five other reasons why the defense argument makes no sense. For instance, if the prosecutors had introduced Simpson’s statement to the jury, which they should have, why would Vannatter even feel there was any need to plant any of Simpson’s blood at Rockingham? By the time he brought the vial to Rockingham, Simpson had already admitted to him and Lange several hours earlier (the tape-recorded statement being between 1:35 and 2:07 p.m.) that he had bled all over his Rockingham estate—in his Bronco and home, and on his driveway.

Unbelievably, in Clark’s and Darden’s opening and closing arguments, they never said one word, not one word between them, to knock down this core defense argument about Vannatter’s bringing the vial of Simpson’s blood back to Rockingham. They never once even touched on the issue. Once again, the lawyers for the people just took it on the chin without offering any defense or fighting back at all, seemingly telling the defense attorneys, “This courtroom is too small for the two of us, so we’re leaving.” Either they thought that by not mentioning the Vannatter vial problem it would somehow evaporate by itself into thin air, or their lack of preparation was so abysmally and shamefully poor (this is undoubtedly what happened) they never even bothered to jot down, at any time during the trial, that in their summations they obviously had to respond to this charge, and in a powerful way. You only have huge gaps in your argument like this when you’ve devoted virtually no time to its preparation. In any murder case, but particularly one where the prosecutors knew millions of people were going to be watching, this is astonishing.

I would find it hard to believe that any prosecutors, in any previous important and publicized case in America, ever gave arguments (particularly in rebuttal) any worse than those of the prosecutors in this case. I mean, when you get to the point where you don’t even open up your mouth and utter one word on an extremely critical issue, how can it get any worse? Neither Clark nor Darden seemed to have any sense or feel at all for what matters they were supposed to address themselves to in their final summations. It was painful to watch.









Notes
 




INTRODUCTION
 

“…the case was circumstantial in name only.”: Because the Simpson case was a “circumstantial evidence” case, the reader’s understanding of the important distinctions between direct and circumstantial evidence is advisable.

Direct evidence is evidence which, if true, proves a fact in issue without the necessity of drawing any inference. Almost by definition, direct evidence can only be given by the testimony of a witness who purports to have actual knowledge of that fact. The majority view is that the only type of direct evidence is eye-witness testimony.

Circumstantial evidence, on the other hand, is evidence which only tends to prove a fact in issue by proving a secondary fact. From this secondary fact, an inference can then be drawn that the fact in issue exists. For example, from the secondary fact of seeing a stolen television set in the defendant’s home, one reasonable inference is that it was he who stole the set, the identity of the thief being the fact in issue.

All scientific evidence, such as blood and fingerprint evidence, is considered to be circumstantial evidence.

The same evidence can be direct evidence as to one fact, but circumstantial evidence as to another. The witness who testifies to seeing the television set in the defendant’s home is furnishing direct evidence of that specific fact, but only circumstantial evidence that it may have been the defendant who stole the set.

Actually, all evidence, even eye-witness testimony, requires that some inference be drawn. When a witness to a robbery testifies he saw the defendant rob the victim, from the secondary fact of the witness’s observation (including the distance, lighting, obstructions, etc.) the jury must still draw the inference that the witness was correct, i.e., that it is not a case of mistaken identity, a not uncommon occurrence.

Arguably, then, it could be said there is no such thing as direct evidence. But if the only inference sought is that the fact testified to is true (as opposed to circumstantial evidence, where the inference sought is that some other fact is true), then the evidence is still deemed to be direct evidence.

Some of the occupations of the Simpson jurors: The foreperson of the jury, a contracts administrator, was the 1990 Los Angeles County employee of the year. Two of the twelve were retired, the other ten being gainfully employed, with diverse jobs ranging from mail carrier and truck driver to computer repair, environmental health specialist, and handling insurance claims.

DNA tests put Simpson’s blood at the crime scene: It should be noted that for the preliminary hearing prior to the trial, one of the blood drops at the crime scene which was later identified by DNA tests as Simpson’s was also subjected to conventional serological (blood serum) tests, and it had Simpson’s blood type (A, the same as Nicole’s; Goldman’s was type O) and, more specifically, enzyme breakdown, characteristics shared by fewer than one-half of 1 percent of the population—0.43 percent, around one out of 233 people. That is, 99.57 percent of the population was excluded.

“That’s what 999 out of 1,000 guilty defendants say”: When I say “guilty defendants” in reference to defendants who haven’t yet been convicted, theoretical purists might say I am prejudging the accused, and that a person cannot be considered guilty of a crime unless brought to trial and found so by a judge or jury. But under that argument, Adolf Hitler never committed any crimes, Jack the Ripper never committed any crimes, and the only crime Al Capone ever committed was income tax evasion. Obviously, if a person, for instance, robs a bank, he is guilty of having robbed a bank, irrespective of whether or not the prosecution can prove this fact to the satisfaction of the jury. A legal verdict of “not guilty” doesn’t change the reality of what he did.

Simpson is paid $3 million for video declaring his innocence: In the video, he asserts that he has lost more than the families of the victims. He says to the Brown and Goldman families: “I lost more than you did. I lost a person that I loved…. And I’ve lost my ability…to provide for the people around me.”

“All that endures is character”: Simpson has given every outward indication that (apart from his continuing legal problems) he is enjoying life just as much as he would have if he hadn’t committed the murders. During a celebrity golf tournament in the Bahamas in April 1996, he laughingly told reporters: “I’ve never had so much sugar in all my life. I’ve got lipstick all over me.” People have asked me if one possible reason for Simpson’s apparently not being troubled at all by what he did is that he’s in such massive denial he no longer thinks he committed these murders. I’m disinclined to be a park bench psychologist. Moreover, this book is about facts, not speculation. But if I were to speculate, I’d reject this scenario out of hand. To accept it would be to believe Simpson is at present clinically insane about the murders, that he has lost all contact with reality. That, to me, is just too farfetched to believe. My personal belief is that the reason he can say “in terms of these murders, I feel at peace with myself” (a remark he made to students in May 1996 at Oxford University in England) is that he doesn’t think he did anything wrong, the classic state of mind of a sociopath. Nicole said or did something to him which, in his perverse mind, justified his killing her. In other words, she’s a bitch and she had it coming. We know, in fact, that during the slow-speed chase, Simpson told his mother on the Bronco’s cellular phone “It was all her fault, Ma.” (See Chapter IV, for further discussion of this statement of Simpson’s to his mother.) If Simpson indeed, has no conscience over having murdered Ron and Nicole, then the only gift I’d like him to receive in the future is a conscience, so he’ll at least suffer for what he did.

If Simpson were innocent, he would have testified: An instance where it would be difficult for an innocent defendant to testify would be if he has been previously convicted, several times, of the very same offense, such as robbery or rape, for which he is presently on trial. Even if his own lawyer never elicited this fact, under the law it could properly be brought out on cross-examination.

I. IN THE AIR
 

The “in the air” phenomenon was even present in the courtroom: For example, Richard Rubin, an important prosecution witness who testified that the bloody gloves were identical to those manufactured by his company (another witness said Nicole had bought the gloves, obviously as a Christmas gift for Simpson), walked over to Simpson’s table after he left the stand and proceeded to shake his hand and wish him good luck—right in front of the jury.

“[Simpson] was being given special treatment at the Los Angeles County Jail”: As reported by Los Angeles Times reporter Ralph Frammolino in a December 1994 article, Simpson, unlike any other inmate, was allowed unlimited noncontact visits with his girlfriend Paula Barbieri and others. “The deference shown to Simpson,” Frammolino writes, “even extends to the attitude of the guards, who, according to a defense attorney who asked not to be identified, are normally aggressive with other inmates but are ‘very solicitous of O.J., almost to the point of toadying.’”

There’s a myth in our society that criminal defense attorneys on big cases are brilliant, great, etc.: The myth does not hold for prosecutors, however, who normally aren’t even referred to as attorneys. The lawyer representing the defendant is called the defense attorney. The lawyer representing the people normally is simply referred to as the prosecutor. In fact, for far too many years the stereotype of the prosecutor has been either that of a right-wing, law-and-order type intent on winning convictions at any cost, or a stumbling, fumbling Hamilton Burger, forever trying innocent people who are saved at the last minute by the foxy maneuvering of a Perry Mason fighting for justice. Not only is this pure bunk, but ninety-five times out of a hundred the defendant is not innocent, and the prosecutor is the one on the white horse fighting for justice.

A civil jury returned an award against Kim Basinger for $8.1 million: Without Weitzman handling the appeal, the judgment was later overturned on a legal technicality, not a substantive matter, and the case was set to be retried when it was settled for $3.8 million.

Simpson’s lawyer, Howard Weitzman, claims police told him if he were present there would be no interview of Simpson: Detective Tom Lange told me, “Here’s what happened. When we got down to Parker Center, Weitzman and Skip Taft [Simpson’s business lawyer] went into a room alone with Simpson for around half an hour. When they came out of the room, Weitzman said, ‘He’s ready, go ahead and talk to him. Just tape-record everything. We’re going to get a bite to eat. We’ll be back.’” Lange said he actually invited Weitzman to be present during the interrogation, but Weitzman declined. “Howie is now trying to cover his ass,” Lange said.

Media covering Simpson case did not know this was Shapiro’s first murder trial: A reporter for the Los Angeles Daily Journal, a legal publication, told me she had made an effort to find any murder case Shapiro had tried, and was unsuccessful. This reporter did not cover the Simpson trial.

Johnnie Cochran joins defense team in July of 1994: Prior to the Simpson case, neither Shapiro nor Cochran was known outside of Los Angeles, and even in Los Angeles, other than in legal circles (and Cochran in the black community), you’d be hard pressed to find anyone who had ever heard of either of them. Cochran got some brief media exposure on the Michael Jackson civil case, but not nearly enough to make a lasting impression on the general population. Bonnie Erbe, legal reporter for the Mutual Radio Network, said on the Jesse Jackson television show on March 25, 1995: “Three, six months ago, nobody knew who Cochran was, basically. I’m a lawyer. I cover legal issues, and I’d never heard of him. Now he’s a celebrity.”

Reporters don’t ask Cochran for proof he had ever won a murder case before a jury: However, a researcher for a writer doing a piece on lawyers for Playboy magazine did ask Cochran. He told me he has made no less than five written requests to Cochran for the name of just one murder case prior to the Simpson case that Cochran had won before a jury. Although Cochran has provided all types of background information on himself for the article, he has not yet provided the requested information.

Media was dead serious about Simpson’s lawyers being the “Dream Team”: Although I am very harsh on the media in this book, I am obviously speaking in generalities. Actually, most reporters are quite intelligent, but if there’s one thing you can count on with the media, it’s their doing a minimum of thinking. Their philosophy seems to be “I came, I saw, I concurred.” There are certainly some perceptive and reflective members of the media, but they are the small exception to the rule, and I wish there were more of them.

The opinion-makers “rarely know their posteriors from a hole in the ground”: From the tone of my remarks in this book, I’m sure it’s very obvious to the reader by now how upset I am with incompetence and the lack of common sense in life. If I can sum up the reason in a few words it’s that these characteristics are not benign. They are responsible for much, if not most, of the great problems, misery, and injustice in the world. The example we’re dealing with in this book is the not-guilty verdict in the Simpson case.

“…Shapiro’s alleged disapproval”: As those who followed the case know, there was a severe schism between Shapiro and the other defense attorneys after the verdict. Shapiro, alluding to Cochran, said: “Not only did we play the race card, we dealt it from the bottom of the deck.” Stung, Cochran responded that “we did not realize the damage it would do to his [Shapiro’s] ego not to be lead attorney.”

Defense suggests LAPD conspirators “planted and tampered with the blood evidence”: The principal suspicious thing which caused Lee to say, in broken English, “something wrong,” to wit, the transfer stains, wasn’t suspicious at all. Contemporaneous with these transfer stains from the blood drop swatches (Item 47), some of the swatches of Nicole’s blood (Item 42) taken from the pool of blood around her body also leaked, on the very same day at the LAPD lab, onto the paper of the separate bindle enclosing them. Since no one would be crazy enough to believe that the LAPD, for no reason whatsoever, would be planting Nicole’s blood in the crime lab, we know there was a perfectly innocent explanation for the transfer stains on the other bindle, too.
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reporter David Margolick said Dr. Henry Lee was “largely unassailable”: Margolick, a lawyer himself, made few miscues during the trial, normally covering its events in a stylish, professional, and sensible way. One small lapse was when he fell momentarily into the myth about defense attorneys, saying that the “usually silver-tongued” Cochran had not been so during Cochran’s cross-examination of a particular witness. Cochran, even during argument, is not silver-tongued, but when asking questions it would be impossible for even Shakespeare or Churchill to be silver-tongued, since questions simply don’t lend themselves to this. Actually, it would sound odd and hence be ineffective to even make an attempt.

In fact, Cochran’s questions during the trial were clearly less articulate and less well phrased than those of any of the other lawyers. He put them together seemingly off the top of his head with a fractured syntax that would rival President Eisenhower’s.

Intelligence is not the key ingredient of being a great trial lawyer: What goes into making a great trial lawyer? Actually, I’ve done very little thinking about this, and with more thought what I’m going to say could undoubtedly be improved upon. I’d say that number one, you have to have a born instinct for how to try a case before a jury. It’s almost a feral instinct not only to survive, but to destroy (in an ethical fashion) whatever obstacle stands in your way. It’s nothing that can be taught. You either have it or you don’t, and there are few who possess it. The instinct, like someone who has a natural instinct for the violin, a particular sport, or what-have you, enables the possessor to see and handle, very easily, matters that are difficult or even impossible for others. It enables the possessor to take the facts of a case and play with them in such a way that the point you want to make becomes irresistible. If I can compare the facts of a case to the black and white keys on a piano, a mediocre pianist just hacks out a tune, but working with the very same keys a Horowitz can play soaring music. You also have to have the personality and style—with all that these terms imply—to sell your case to the jury. This too, obviously, is something you’re born with.

The problem is that most of those few lawyers who do have the instinct and personality to be highly effective trial lawyers aren’t willing to invest the hundreds upon hundreds of hours of preparation necessary to put everything together as well as to maximize the potential of their instinct and personality.

II. THE CHANGE OF VENUE
 

Jury deliberates for only three and a half hours: Judge Ito, like all judges, instructed this jury no fewer than three or four times a day not to discuss the case among themselves until it was submitted to them for their deliberations on the verdict. So either the jurors had violated Ito’s instructions all along and had been talking to one another throughout the trial, or when the case was finally submitted to them for their deliberations they in no way even began to adequately discuss and evaluate with each other the immense amount of evidence in the case. Newsweek’s Jonathan Alter said it well: “Unless they’re lying, the jurors talked about the case with each other for a far shorter time than 100 million other Americans talked about it with each other.”

Santa Monica courtrooms were just as large as Department 103: Because of the smallness of Department 103, the New York Times, for instance, had to share its seat on an alternating basis with La Opinion, a local Spanish-language newspaper.

Defendants are entitled to be tried by a jury which is a representative cross section of the community: One often hears that defendants are entitled to be tried “by a jury of their peers.” No one has yet defined precisely what this term means. Certainly it does not mean that serial killers are entitled to have their cases heard by other serial killers, or someone like Simpson tried by professional football players. But a definition is unnecessary, since “a jury of one’s peers” is simply a term that has become a part of the American vernacular but has no foundation in American law. (The term did appear, actually, in the Magna Carta, the thirteenth-century charter granted by King John, which is regarded as the foundation for English constitutional liberty and a predecessor to this nation’s constitution.) Under the Sixth Amendment to the U.S. Constitution, an accused is entitled to be tried by “an impartial jury.” American case law has engrafted upon this constitutional mandate the requirement that the impartial jury be chosen from a “representative cross section of the community.”

III. A JUDICIAL ERROR
 

Ito relies on
In Re Anthony P., 167 CA 3rd 502 (1985), to let defense inquire into Fuhrman’s racial bias: There was much more reason to allow inquiring into racial bias in the Anthony case Judge Ito relied on than in the Simpson case, where Mark Fuhrman’s finding of the glove was only one among many pieces of evidence in the prosecution’s case, and Fuhrman was not accusing Simpson of anything. In Anthony, a fifteen-year-old white girl accused a seventeen-year-old black boy of sexually molesting her near her locker at school after she turned down his request for a date. His lawyer was not permitted, on cross-examination, to ask her if she was offended by a black person asking her for a date, and the appellate court held that constituted reversible error. The fifteen-year-old girl’s racial bias, if any, went to the core of the case, and there was no evidence against the defendant other than her word. Yet Ito ruled that the Anthony case was “controlling” on the issue of whether Fuhrman could be cross-examined on his past use of the N-word.

The defense in the Simpson case also relied on the case of Davis v. Alaska, 415 U.S. 308 (1973), an equally obvious case of a denial of a defendant’s constitutional right of cross-examination. In Davis, a juvenile named Green identified Davis as a suspect in a burglary of a bar. On cross-examination, the trial court did not permit Davis’s lawyer to elicit the fact that Green was on probation for burglary. The Supreme Court, in reversing the conviction, observed that from Green’s assisting the police in identifying Davis, Davis could have argued that Green “acted out of fear or concern of possible jeopardy to his probation,” and additionally may have been seeking “to shift suspicion away from himself as [the] one who [burglarized] the Polar Bar.”

It’s a non-sequitur to conclude that just because Fuhrman is a racist he framed Simpson: The principal contention of the defense with respect to Fuhrman is that he planted a bloody, right-hand glove (which they claim he had seized from the Bundy crime scene, and which matched a left-hand glove found there) on the grounds of Simpson’s Rockingham estate, and then said he found it there. They also alleged, among other things, that Fuhrman brushed the glove (which had Simpson’s and the two victims’ blood on it) across the console of Simpson’s Ford Bronco, leaving blood from all three of them there.

“…the massive publicity surrounding…the Fuhrman tapes”: Anyone interested enough in the Simpson case to be reading this book already knows about the Fuhrman tapes and the tremendously harmful impact they had on this case. Between April 1985 and July 1994, Laura Hart McKinny, an aspiring North Carolina screenwriter who was writing a movie script about policewomen, had a series of tape-recorded conversations with Fuhrman for the purpose of Fuhrman providing her with realistic dialogue, police procedures, and insights into a police officer’s thought process. McKinny agreed to pay Fuhrman $10,000 if the script was picked up. Since the script was fictional, the argument was made by some that nothing Fuhrman said should be taken seriously. But the consensus was that the statements Fuhrman made on the close to fourteen hours of tape, though almost assuredly part bluster to increase the marketability of the script so he could collect his $10,000, essentially reflected Fuhrman’s state of mind with respect to blacks. On the tapes, Fuhrman uses the word “nigger” forty-one times, and comes across as being so racist, and so extreme, as to be almost cartoonish, a caricature of a bigot, and hence his words don’t sound as real as their literal meaning. Did even members of the Ku Klux Klan in the thirties in the Deep South sound this bad?

Fuhrman pleads “no contest” to perjury: On October 2, 1996, after a year-long investigation by the California State Attorney General’s office, Mark Fuhrman pled “no contest” to one count of perjury for falsely denying under oath he had used the word nigger during the preceding ten years, and received a sentence of three years probation and a $200 fine. I’m not convinced at all that Fuhrman’s lie even constituted perjury. Lay people are under the erroneous impression that lying under oath is automatically perjury. But it’s not. Lying is only one element (albeit the most important one) of the corpus delicti of perjury. The second element is that the lie has to concern some “material matter,” meaning that it must be relevant to an issue in the case. For instance, unless one’s age or weight is somehow relevant to an issue in a case, a witness lying under oath about his age or weight or about where he lives is not committing perjury. Likewise, Fuhrman’s lie about not using a racial slur in the past ten years was not, in my judgment, perjury, since it had nothing to do with whether Simpson was guilty or not guilty of the murders. Fuhrman was aware that whether his lie was “material” was a triable issue, but told me he very much wanted to “put this whole thing” behind him so he and his wife and children could “get on” with their lives. He also was nearly broke, and knew a trial would be long (the immateriality of his lie could only be demonstrated by presenting it in the context of a considerable amount of evidence in the case) and therefore costly, and in the event of a conviction, he would most likely receive a prison sentence.

Many have complained about Fuhrman’s light sentence, saying it was far too lenient “for the magnitude of what he did.” I disagree. Here’s someone who is awakened in the middle of the night, goes to the crime scene at Bundy, does absolutely nothing wrong at all, and yet, even before his no contest plea, his life may have been ruined. Now, he’s also a convicted felon with no right to vote or own a firearm. Yet Simpson, who brutally murdered two human beings, was set free. What kind of topsy-turvy world do we live in? Fuhrman has already suffered much, much more than he deserves.

Let’s also not forget how extremely common perjury is at a trial, and that like all things in life, there are degrees of perjury. Though not condoning it in any way, on a scale of one to ten, Fuhrman’s perjury, if we assume it was perjury, was a one. He simply didn’t want to admit—he was too embarrassed to admit—in front of this predominantly black jury that he had used this racial slur. The whole Fuhrman affair reminds me of the theoretical situation of a traffic ticket being contested and ending up in the United States Supreme Court.

A small percentage of racist police hurt the reputations of the LAPD and L.A. Sheriff’s Department: Police brutality, obviously, is not confined to Los Angeles. As Hubert Williams, president of the Police Foundation in Washington, D.C., and former chief of police in Newark, New Jersey, says: “Police use of excessive force is a significant problem in this country, particularly in our inner cities.” Steven Hawkins, assistant counsel at the NAACP Legal Defense Fund headquarters in New York, adds that “from rural America to America’s big cities, police brutality has been and continues to be pervasive in the black and Latino communities.”

“Ito excluded all statements of alleged misconduct by Fuhrman”: The boldness of the defense attorneys in the Simpson case virtually knew no boundaries. It included not only their continuous, blatant effort to deceive the jury, but to deceive, in print, Judge Ito. Remarkably, on page 21 of their August 22, 1995, “Amended Offer of Proof Re: Fuhrman Tapes,” they told Ito that pages 21 through 39 contained examples of police misconduct by Fuhrman including, they assert in their brief, “planting evidence.” But not one of the examples deals with the planting of evidence.

Ito kept out statements on tapes from which defense could infer Fuhrman framed people: The only allegation (not referred to on the Fuhrman tapes) of Fuhrman or his partners planting anything on a black man arose out of an April 7, 1987, incident in West Los Angeles. One Joseph Britton and a confederate were fleeing the scene of an ATM robbery when Fuhrman and three other officers pursued Britton, who claims he discarded a knife he was carrying before he was found hiding behind a concrete fence. Britton says one of the officers said, “You stupid nigger, why did you run?” and proceeded to shoot him six times. He sued Fuhrman and his partners for police brutality, and claimed they planted the knife at his feet to justify the shooting. The first trial resulted in a hung jury (8–4 for the defendant police officers), and before the retrial set for late 1994, the City of Los Angeles settled with Britton for $100,000. Ito did not allow the defense to introduce this evidence because in a February 19, 1993, deposition, Britton said he did not know which of the four officers planted the knife at his feet, and the officer who shot him “was a white male with red hair and a red mustache,” clearly not Fuhrman.

Simpson tells Ronald Shipp he had dreams of killing Nicole: In offering this testimony against his close friend Simpson, Shipp knew he was permanently ending this relationship. But in dramatic courtroom testimony he said, “I’m doing this for my conscience…. I will not have the blood of Nicole on Ron Shipp. I can sleep at night, unlike a lot of others.” If the jury didn’t know Simpson was guilty, Shipp was telling them the obvious in so many words. At Nicole’s urging, Shipp, an expert on domestic violence who taught a course on it at the LAPD, counseled Simpson after Simpson’s battery of Nicole in 1989. Feeling a sense of guilt over Nicole’s death, he told the jury that “perhaps I didn’t do as much as I could have.” At one point while Shipp was on the witness stand and the attorneys were at sidebar, Shipp mouthed the words “Tell the truth” to Simpson.

There was a “Himalayan mountain of other very solid evidence against Simpson”: Putting on highly speculative evidence normally bespeaks desperation and weakness on the part of the side offering the evidence.

Ito made “another bad ruling, this one of pivotal and momentous consequences”: One legal issue Judge Ito did rule properly on concerned a matter where the law, unfortunately, was against the prosecution. On the morning of June 7, 1994, just five days before she was murdered, a crying Nicole had telephoned Sojourn, a shelter for battered women and their children in Santa Monica, expressing fear of Simpson, saying he couldn’t accept that their marriage was finally over. However, she declined an offer from Sojourn to move into the shelter. Although the law in California used to be different, at the time of the trial (see page 425 for current law) the law treated as inadmissible hearsay a victim’s out-of-court declaration of fear of the defendant. Ito, saying on the record that “the relevance and probative value of [Nicole’s statement to the Sojourn hot-line operator] is both obvious and compelling,” said he nonetheless had no choice under the law but to exclude it.

Faye Resnick, Nicole’s friend, writes book on Nicole and Simpson:
Nicole Simpson: The Private Diary of a Life Interrupted, written with Mike Walker, general editor at the National Enquirer, and published by Dove Books.

Ito gives lawyers latitude in all cases, not just the Simpson case: Long before the trial, on July 22, 1994, Los Angeles deputy district attorney Norman Montrose, who had been assigned to Ito’s court the previous one and a half years, told a reporter that “Judge Ito has a tremendous amount of patience” with both sides in a trial.

“…a judge is normally both a politician and a lawyer…”: Judges, with the ironic exception of justices of the U.S. Supreme Court, must be lawyers. No nonlawyer has ever sat on the U.S. Supreme Court, although Lyndon Johnson did try to get nonlawyer Dean Rusk, his secretary of state, to accept a nomination.

Most judges are appointed as part of political patronage system: If not appointed (the usual situation), to become a judge one has to run, like any other politician, for the office.

There’s almost always a political connection when one is appointed a judge: In the DA’s office, Judge Ito was a close friend of the district attorney, who in turn was a close personal friend of the governor, George Deukmejian, and I’ve been told by several people that’s how Judge Ito was appointed by Deukmejian to the Los Angeles County Municipal (1987) and eventually Superior Court (1989) benches.

Many judges have little or no trial experience: Ito, as a former prosecutor, did have good trial experience.

“Ito was democratic about his surliness…”: Ito spoke rudely to everyone in his courtroom, including the media. When Cynthia McFadden, a class act who did a thoroughly professional job covering the trial for ABC News, stood up and asked to be heard when Ito decided to terminate live television coverage of Marcia Clark’s opening argument, she immediately got a sharp “Sit down” from Ito.

IV. THE TRIAL
 

“As far as the selection of a jury…”: Jury selection is an area of the trial I have never felt that confident about, having never been a particularly good judge of people early on. Moreover, at least in my opinion, even under the best of circumstances it is only one-third art and skill and two-thirds guesswork. Back in the seventies I was on The Merv Griffin Show with Mel Belli and F. Lee Bailey, and either Belli or Bailey (or perhaps both) told Griffin he had a lot of confidence in his ability to choose a favorable jury, using psychiatrists, sitting in the courtroom and passing notes to him, to help decide whom to choose. When Griffin asked me for my views, I responded that not only couldn’t psychiatrists agree on the time of day, but you can live with someone for thirty years and not really know them. How can you have a real sense of someone after the relatively superficial voir dire process? (Voir dire, French for “to speak the truth,” is the jury selection process.)

Dr. Vinson and his staff conducted “focus group” sessions: Around three-fourths of the participants in these sessions were black. The reason, Norma Silverstein said, was that “we already knew how whites felt about the case. We were much more interested in the views of blacks.”

People associate flight with a guilty state of mind: Marcia Clark, the prosecutor who elected not to offer this evidence, knows this. When, on October 19, 1994, the defense asked Judge Ito to permit Simpson to be released on bail, arguing he wasn’t a flight risk, Clark countered that the proof he was a risk was his “attempt to escape” on the day he was supposed to turn himself in. She alleged Simpson changed his mind only when he realized that because of his celebrity, he’d be recognized and hence be unsuccessful. “A man in possession of a gun, passport, and $7,000 or $8,000 and a disguise reasonably leads a logical person to conclude that a flight was attempted but unsuccessful,” Clark argued, adding: “The people are asking that the defendant not be given the opportunity to succeed where previously he had failed.” Since you apparently knew this evidence was incriminating, Marcia, it certainly would have been nice if you had introduced it at the trial.

Attempted innocent explanations for flight sound silly: For example, way back in January 1995, before opening statements in the case, when the defense was making the assumption that one hundred out of one hundred people would make—that the prosecutors were going to offer the evidence of Simpson’s having his passport with him at the time of his arrest—the defense told reporters that “the passport was identification he [Simpson] had gathered to use in connection with his surrender.” Perhaps the LAPD did not know what Simpson looked like? Perhaps prior to the trial they intended to incarcerate him in Albania?

Simpson convicted himself out of his own mouth: The detectives also elicited from Simpson the important admission that he had not cut himself the last time (a week earlier) he was at his former wife’s residence, thereby largely eliminating any defense argument that any of Simpson’s blood found at the murder scene had been left by Simpson on a previous occasion.

“[Simpson] wasn’t going to say he was dead between 9:35 and 10:55 p.m.”: This reminds me of the fellow who returns unexpectedly to his home in the middle of the day and finds his wife in a negligee and a man hiding in his closet. When the fellow asks the man in the closet what he is doing there, the man responds, “Everybody has to be somewhere.” That’s right, everybody does have to be somewhere.

“But his version of events…couldn’t have been more incriminating to himself.”: Every time we think we’re at the nadir of incompetence with these prosecutors, one or more of them insists on revealing new and even stranger levels of ineptitude. Apart from the fundamental incompetence displayed by prosecutor Hank Goldberg referred to in this book, there is something which I find even more troubling. Was he aware of what transpired at the trial? The first indication I got of a perception problem he might have was when he told me in a phone conversation he was sure the defense had argued in their summation that the five drops of Simpson’s blood at the murder scene were planted by the LAPD. “Hank,” I told him, “they didn’t argue this. Read the transcript. They argued those five drops had been cross-contaminated with blood from Simpson’s reference vial at the LAPD crime lab. Read the transcript.” What later confirmed for me (there is more I’m not bothering to mention) that Hank Goldberg, who seems to be a decent, otherwise intelligent and hardworking young man, may have perceptual problems was when he wrote in his book The Prosecution Responds that the reason I thought the prosecution should have introduced Simpson’s statement to the police was that I was “ignorant of the fact” that the defense was not contesting that Simpson bled in his Bronco and home and on his driveway on the night of the murders. So, he says, “why would we introduce a self-serving statement [Simpson’s denial of guilt] to prove some thing that was not in dispute?” Hank, were you really and truly cognitively at the trial? Where, Hank, did the defense admit this? In your dreams? Certainly not at the trial. In fact, they vigorously tried to convey the exact opposite, that Simpson hadn’t bled at all on the night of the murders. Where were you, Hank, when the defense on July 12 and 13, 1995, called witnesses like Michael Norris, Wayne Stansfield, Michael Gladden, Howard Bingham and Stephen Valerie to testify that in the hours following the murders, they saw no cut on Simpson’s hands? Hank, why do you think they called these witnesses? Have you any idea? Only after Dr. Baden, a defense witness, testified later in the trial on cross-examination by prosecutor Brian Kelberg that Simpson told him he saw a small amount of blood on his finger while at his Rockingham estate on the night of the murders, did the defense reluctantly acknowledge even this very limited fact. The defense never conceded on direct or cross, in summation, or in any other way that Simpson had bled all over his Bronco and driveway and in his home on the night of the murders.

“[What] Simpson said to the police on the day after the murders”: A note on Simpson’s statement and the hearsay rule. The prosecution had the right to introduce Simpson’s statement, because it was incriminating, and was therefore an exception to the hearsay rule, which otherwise excludes out-of-court statements. But the defense cannot normally (unless Section 356 applies) introduce an out-of-court statement by a defendant, since if the defense wants to introduce it there is a presumption it’s self-serving, and self-serving declarations are not an exception to the hearsay rule.

When used in a legal sense, “hearsay” has a very specific meaning. Hearsay is a statement made outside of court (i.e., not from the witness stand at the present proceeding) that is offered into evidence to prove not merely that the statement was made but that it was true. If, for example, a witness intended to testify that “Ray told me he saw Michael kill his wife,” Ray’s statement would be inadmissible hearsay if offered to prove that Michael killed his wife. On the other hand, if a witness testifies at a competency hearing over grandpa’s will that “grandpa told me the sky was falling,” grandpa’s statement would not be hearsay, since it would be offered not to prove that the sky was falling, but to prove that the old man had made the statement.

Almost all hearsay consists of oral or written statements, but even conduct, when intended as a substitute for words (e.g., nodding one’s head in answer to a question, or identifying a person by pointing), is a hearsay “statement.”

It is commonly stated that it is hearsay only when a witness relates what someone else said, but an out-of-court statement by the witness himself can also be hearsay. An out-of-court writing by a witness, for example, can be hearsay, and if certain requirements are not met under an exception to the hearsay rule called “past recollection recorded,” the writing will not be admissible.

The hearsay “exceptions” apply to situations in which the out-of-court statements carry a likelihood of trustworthiness, such as deathbed declarations and self-incriminating statements of a defendant (people normally do not incriminate themselves falsely). There are, in fact, so many legal exceptions to the hearsay rule (twenty-two, to be exact) that a number of legal scholars feel the tide is running in the direction of eventually abolishing the rule, and like most European countries, allowing hearsay in, to be given whatever weight the jury feels it is entitled to.

An example of the expanding exceptions to the hearsay rule: On September 3, 1996, California Governor Pete Wilson signed into law Assembly Bill #2068, creating “a new exception to the hearsay rule for evidence of a statement made by a declarant who was unavailable…that purports to narrate, describe, or explain the infliction or threat of physical injury upon the declarant…” when the statement was made “in writing, was electronically recorded, or made to a law enforcement official.” Critics of the bill said it clearly was enacted specifically to assist the Brown and Goldman families in their wrongful death civil action against Simpson which commenced September 17, 1996, just two weeks later. They noted that Fred Gold man, victim Ronald Goldman’s father, testified before the California Assembly in Sacramento urging passage of the bill, and that the bill’s very language said the law should “take effect immediately as an urgency statute.” It is believed that the plaintiffs in the wrongful death suit will now be able to introduce statements by Nicole in her diary referring to actual (and threatened) physical abuse inflicted upon her by Simpson.

“Simpson’s admitting dripping blood…[was] overridden by the fact he denied committing the murders”: To everyone but the Simpson prosecutors denial is an automatic and expected response from virtually every person, guilty or innocent, charged with wrongdoing, and hence is an almost meaningless term. The word “denied,” in fact, is the most common front-page verb in the nation’s daily newspapers, whether it be in response to an allegation of conventional crime or any other form of misconduct, such as corruption, sexual harassment, misrepresentation, etc. What makes the Simpson prosecutors’ reaction (in not introducing Simpson’s statement) to Simpson’s denial all the more astonishing is that the jury already knew Simpson had denied committing the murders.

“They don’t really train you”: With respect to this, it is always said that a lawyer should never ask a witness a question unless he knows what the answer is going to be. Time and again the talking heads would say this, having heard it in law school. I reject this venerable maxim as a blanket rule. Although there never is an excuse for asking questions of your own witness, as Marcia Clark did, to which you do not know the answer, the rule does not always apply to cross-examination. Although the ideal situation obviously would be to know, in advance, what the adverse witness’s answers are going to be to all of your questions, the reality is that inasmuch as you frequently have not had, or taken (which applies to the vast majority of lawyers in criminal cases, prosecutors as well as defense attorneys—see discussion in Epilogue) the opportunity to interview the adverse witness, of necessity, cross-examination often is a trek through new terrain, and experience, caution, and instinct sometimes are one’s only guide. I can assure you that if the lawyers on both sides had adhered to this utopian law school rule that even trial lawyers continue to echo, but violate, there would have been precious little cross-examination in the Simpson case. I would only accept this antiquated commandment if it were amended to read: Never ask an adverse witness a question concerning a matter important to your case without being reasonably sure what the answer is going to be.

Because DNA is complex, both sides bring in specialists: DNA is always complex, whether it’s in a paternity, rape, or murder case.

Garcetti assigns twenty-five prosecutors to the case: It was alleged by many during the trial that Garcetti himself was micromanaging the case. If he did, this would be very bad and unwise, since the trial lawyers handling the case in front of the jury should make all the tactical and strategic decisions, not the DA, who is removed from the trenches. Garcetti consistently denied quarterbacking the prosecution effort, adding he was spending no more than 5 percent of his time, if that, on the case. And Bill Hodgman, who worked on the case full-time, has publicly stated that this was true.

“…dedicated to fairness, justice, bringing out the truth”: It is often said that the purpose of a criminal trial is to ascertain the truth. But this obviously depends upon the perspective. Certainly the prosecutor (if he is ethical, as the vast majority are), judge, and jury want the truth to come out. Not so with the defense attorney. If his client is guilty, which is usually the case, the very last thing in the world he wants to come out (and that which he attempts to suppress) is the truth. And this verity reflects the very disparate roles of the opposing lawyers in a criminal trial.

The duty of the defense attorney is only to his client, the accused. But the prosecutor has a higher and a dual role. He represents “the people” (as People of the State of California v. Jones), and in more than a theoretical sense, one of those people is the defendant. So while he can justifiably seek a conviction in cases he believes in, he has the concomitant duty to help insure that the person he is prosecuting receives a fair trial. Saying it another way, the prosecution is the lawyer for the sovereign (state or federal government), and the government’s only interest is to see that all of its citizens receive impartial justice. Therefore, it is as much a prosecutor’s duty to refrain from improper methods to secure a wrongful conviction as it is to use every legitimate measure to bring about a just one. There is no doubt in my mind that Darden and Clark are fair-minded and ethical prosecutors. But because of their shocking incompetence in always appearing to be suppressing evidence favorable to Simpson, they may have conveyed to the jury the opposite impression.

“…the approximate time of death…”: This was estimated by Dr. Golden at the preliminary hearing and Dr. Lak at the trial as between 9:00 p.m. and midnight, which sounds extremely inexact but is actually typical. Narrowing the time of death, by reference to body temperature, degree of rigor mortis, lividity (discoloration in lower surfaces of body), and decomposition, etc., down to even one and one-half to two hours is considered very good.

“…were the type which could have affected the ultimate conclusions”: Although the mistakes made by the coroner’s office in the Manson case weren’t as numerous as in the Simpson case, they were much more substantive, and hence, far more potentially harmful to the prosecution. For instance, Dr. Golden made no mistake which, if left uncorrected, would change the complexion of the case. But in the Manson case, the autopsy surgeon for Leno and Rosemary LaBianca, deputy medical examiner Dr. David Katsuyama, failed to measure the dimensions of most of the stab wounds. Coupled with the LAPD’s initial investigative report which erroneously stated that “the bread knife [from the LaBiancas’ kitchen] recovered from Leno LaBianca’s throat appeared to be the weapon in both homicides,” the medical examiner’s oversight presented a very serious problem. Even if I were successful in convincing the jury that Manson had sent his minions into the LaBianca residence, had he sent them in unarmed? (He hadn’t.) If so, was it then probable that Manson, the main defendant, had no intent to have them commit murder? Only robbery? Much worse, Katsuyama’s initial autopsy report estimated the time of death for the LaBiancas to be Sunday afternoon (3:00 p.m.), more than twelve hours after the murders actually happened. This gave all the killers, who could prove they were elsewhere at 3:00 p.m., an airtight alibi.

Several of the autopsies on the five Tate victims were also flawed, though not nearly as seriously—e.g., the coroner for one of the autopsies concluded the victim had one more gunshot wound than he did, and the same coroner actually overlooked one gunshot wound on a second victim. And Dr. Thomas Noguchi, who was the coroner of Los Angeles County at the time and a competent pathologist, had failed to say in his autopsy report on Sharon Tate that abrasions on Sharon’s left cheek were in fact rope burns, suggesting she had also been hung for less than a minute.

“…from left to right, across Nicole’s throat”: The prosecution contended—and the defense did not challenge the contention—that at the time of Nicole’s fatal slash wound she was most likely face down, and that her killer, from behind, had pulled her head back by the hair, and with her neck thereby “hyperextended” had slashed her throat from left to right.

“This scenario suggested that the murders took place contemporaneously…”: It’s hard to believe that Simpson would attack Nicole and Ron if he saw them together. Not only would he instinctively and immediately realize how extremely difficult it would be to fatally assault the two of them simultaneously, but he would know that while he was stabbing one of them, the other might run away or at least scream. Yet, neither victim apparently screamed, and the two bodies were found within a few feet of each other.

“…with speculation, with conjecture, or with words like ‘possibility’”: When, for another example, Kelberg asked Dr. Lak how a certain injury to Nicole’s left hand could have been inflicted, Dr. Lak proceeded to give two possible ways, then added that there were “many other possibilities.”

The defense calls Dr. Michael Baden to the stand: Dr. Baden is a prominent New York doctor who was the chief pathologist for the House Select Committee on Assassinations when it reinvestigated the assassination of John F. Kennedy, 1977–79.

“…in clear violation of the confrontation clause of the Sixth Amendment to the U.S. Constitution”: The theory the prosecution used to introduce the Peratis tape was a specious one. The defense had introduced the transcript of Peratis’s testimony at the preliminary hearing, in which he said he had withdrawn about 8 cc of blood from Simpson’s arm. Peratis was legally “unavailable” as a witness under Section 1291 of the California Evidence Code, and the prosecution offered his out-of-court taped statement under Section 1202 of the Evidence Code, it said, only to “impeach” his prior testimony, not to establish the truth of his taped statement, and hence cross-examination wasn’t required. This, of course, is a sophistic argument, one a blind man could see through. Obviously, the prosecution had no reason to introduce the taped statement other than to convince the jury that Peratis had, in fact, only withdrawn around 6.5 cc of Simpson’s blood. And therefore, permitting the unsworn statement of Peratis to be introduced into evidence with no opportunity for cross-examination was just another one of the many highly improper rulings Judge Ito made during the Simpson trial.

“[Fuhrman] underwent psychological counseling in the mid-1980s”: In 1981, Fuhrman applied for a permanent disability stress-related pension, among other things claiming he could no longer deal with minorities and gang members and had “this urge to kill people.” From 1981 to mid-1983, he was on paid leave and the city Pension board denied his claim in mid-1983 by a 6–0 vote. Basically, they didn’t believe Fuhrman. One member of the board pointed out that despite Fuhrman’s boasts of continually beating suspects, other than a 1978 incident (discussed later), there were “no complaints [from citizens] of excessive force.” A psychiatrist who examined Fuhrman for the board, wrote: “There is some suggestion here that the patient was trying to feign the presence of severe psychopathology. This suggests a conscious attempt to look bad and an exaggeration of problems.” Also, a standard psychological test indicated he was faking. He even told the board psychiatrist of his “fond memories” of being a “trained killer” in Vietnam, but New York Times reporter Fox Butterfield learned from Marine Corps records that “the nearest Mr. Fuhrman got to Vietnam was aboard the USS New Orleans, an amphibious transport ship stationed offshore.”

This all lends support, of course, to the belief of many that the contents of the Fuhrman tapes are 90 percent fabrication. If so, why the need for this on Fuhrman’s part? His second wife (he is presently married to his third wife), told Butterfield, “Looking back on it, I think he joined the Marines and the police as if he was trying to prove himself. On the outside Mark is very poised, but inside he had the lowest self-esteem you can imagine.”

There was only one incident on the Fuhrman tapes where we know he wasn’t spinning a fantasy: In one of the supreme ironies and coincidences in the Simpson case, civil rights leader Antonio H. Rodriguez sent a letter on December 5, 1978, to the district attorney’s office demanding a prosecution of Fuhrman and his colleagues for the Boyle Heights incident. DA records show that the letter was eventually routed to the person who (along with the DA himself) was responsible for making the decision whether there should be a criminal prosecution. This person had oversight of the Special Investigations Division of the office, the division which handled prosecution of police misconduct cases. That person did not recommend a prosecution against Fuhrman and his colleagues. I could give you a hundred guesses and you still wouldn’t guess who that person was. It was Johnnie Cochran. As I mentioned earlier, District Attorney John Van De Kamp had appointed Cochran to be assistant district attorney, the number three man in the office. (He left the office in 1980, returning to private practice.) So the only case we know of for sure in which Mark Fuhrman engaged in serious police misconduct reached the desk of the man who was most responsible for making Mark Fuhrman and alleged police misconduct the very heart of the Simpson defense, and he passed. As a further irony, the person who routed the letter to Cochran was Gil Garcetti, who headed the Special Investigations Division at the time.

Prosecution doesn’t offer all the evidence of Simpson’s abuse of Nicole Ito had ruled they could: The prosecution did present two incidents of physical abuse. One was the beating incident that led to Simpson pleading nolo contendere (the legal equivalent of a plea of guilty, although the defendant is merely saying “I will not contest” the charges against me) in 1989 to misdemeanor spousal battery in which he was given probation. Los Angeles police officer John Edwards testified at the trial that at 3:58 a.m. on January 1, 1989, he and his partner responded to Nicole’s 911 call at the Rockingham address. He said Nicole, wet and shivering, and with mud and blood caking on her right pant leg, came running out of the bushes when they arrived at the estate and collapsed into Edwards’ arms, crying and yelling, “He’s going to kill me. He’s going to kill me. He’s going to kill me.” Nicole said Simpson had punched, slapped, and kicked her. Edwards observed her to have a one-inch cut on her upper left lip, a bruised forehead, swelling around her left eye and right cheek, and a hand imprint on her throat. Simpson told the officers he had not struck Nicole, only pushed her out of the bedroom. Nicole told the officers the fight arose out of Simpson’s having sex with another woman staying overnight at the estate and then later wanting to have sex with her. Nicole told Edwards the police had been out to Rockingham eight previous times she had called, but they never did anything to her husband.

Also, Denise Brown, Nicole’s sister, testified that one time in the mid-1980s at Rockingham, she witnessed Simpson pick Nicole up and throw her hard against a wall, then pick her up off the floor and throw her out the front door.

Defense put prosecution on notice as far back as opening statement they intended to argue blood evidence was contaminated: In his opening statement at the start of the case, Cochran told the jury: “If the evidence was contaminated at the scene or mishandled by the Los Angeles Police Department, it doesn’t matter what DNA tests are done afterwards…the results will not be reliable…if you have garbage in, you get garbage out.” He also referred to the LAPD’s laboratory as a “cesspool of contamination.” It should be noted that throughout the trial the defense only argued that because of contamination the results were “unreliable,” another negative word that could only redound to Simpson’s benefit. But the only type of unreliability that would be relevant to this case would have been if the results were incorrectly Simpson’s. However, the defense never argued that because of contamination, the DNA tests incorrectly showed it was Simpson’s blood, because to say that would be explicitly drawing attention to the absurdity of their allegation. And they didn’t need to. Simply saying the results were “unreliable” achieved the very same effect with the jury, without exposing the absurdity of their argument. It was up to the prosecution to expose this, which they never did, even in final summation.

Simpson wanted to be white “in every possible way”: Simpson took speech lessons to Anglicize his diction, and one should note that the very thick lower lip of Simpson’s early years no longer exists.

Jim Brown has for years been an activist for black causes: In the 1960s, Brown headed up a group of famous black athletes (including Muhammad Ali, Bill Russell, Kareem Abdul-Jabbar, etc.) called the Negro Industrial and Economic Union, which raised money for and (with the help of black MBAs from Ivy League schools) gave economic guidance to blacks in starting over four hundred businesses, mostly in the Deep South.

V. FINAL SUMMATION
 

Final summation is “the most important part of the trial for the lawyer”: In recent years, the opening statement, which is at the beginning of the case, has taken on, in my opinion, inordinate importance in the eyes of trial lawyers, some claiming it’s the most important part of the trial. To me, opening statement is one-tenth, if that, as important as final summation, at least in a criminal trial. There is no comparison. They should hardly be discussed in the same breath. Among other things, in opening statement you are not even allowed to argue, i.e., draw inferences from the evidence and urge the jury to accept them. The rationale for the belief that opening statement is so very important is that first impressions are frequently lasting impressions. Indeed, at least one survey has shown that 70 percent of jurors who formed an opinion in favor of one side at the end of the opening statements voted for that side at the end of the trial. However, no one apparently bothered to consider that maybe the reason was that that side simply had the better case, as was apparent even during opening statements.

Implicit in the notion that an opening statement is enormously important is the false assumption that juries, without having yet heard one single word of testimony, are going to be permanently (or at least substantially) influenced in their view of the case. On grounds of pure logic, this appears very unlikely. Even when jurors do form an opinion during the opening statement, it certainly is not etched in marble, and can be overcome by actual evidence and testimony from the witness stand. Lawyers making opening statements are like two opposing coaches talking on television before a Super Bowl game about what their teams hope to accomplish on the field of play. Jurors, I’ve long thought, are in the position of TV viewers who tire of prelims and want the game to begin.

“…most lawyers give terrible summations”: An important element in the preparation of final summation is to secure and read the transcripts of at least one or two summations given by your opponent in the past—to see the logic he is accustomed to employing, look for holes in his methodology, and learn his favorite examples and analogies.

It “isn’t Darden’s nature to be forceful”: However lacking in fire, Darden spoke with a certain amount of fervor and emotion, more so than Clark. He conveyed sincerity, clearly spoke from the heart, and, though misguided, was a reasonably effective communicator of his views. Darden’s opening argument, as seriously flawed as it was, was far superior to his closing address. For whatever it’s worth, I feel Darden has talent, and the potential to be appreciably better than the average trial lawyer.

Clark performed differently before Judge Ito than before the jury, where she was more timid: Her statement to the jury during voir dire—“You may not like me for bringing this case. I’m not winning any popularity contests for doing so”—was not only one of the most ill-advised statements that any prosecutor has ever made to a jury, but it was of course the antithesis of a forceful statement. Ms. Clark didn’t have to apologize for prosecuting O. J. Simpson. In fact, for what he did, he should have thanked God every day that the DA didn’t seek the death penalty against him, and that he wasn’t convicted and sent to death row. When Ms. Clark told the jurors she wasn’t winning any popularity contests for prosecuting Simpson, in effect she was telling them that the majority of people outside that courtroom didn’t even want Simpson to be prosecuted. And, by extension, if they brought back a verdict of guilty they would be going against the majority of people. What other reasonable interpretation of her words is there? Psychologically, I can’t think of anything worse a prosecutor could suggest to a jury. What a prosecutor wants to convey to the jurors from the very beginning of the case to the end is that based on the evidence they have no choice but to convict, that the evidence is so overwhelming that the People of the State of California (or New York or Texas, as the case may be), the people outside that courtroom, not only want but expect a verdict of guilty. That the victims, from their graves, are crying out for justice, and based on the evidence it is the jury’s sacred duty to return a verdict of guilty. Telling the jury “You may not like me for bringing this case. I’m not winning any popularity contests for doing so,” is definitely not the way to go.

“…Clark’s and Darden’s rebuttal”: The first argument the prosecutors give at the end of the case is called their opening argument, not “closing” argument as most of the media would say. (The opening argument should not be confused with the opening statement, which is at the beginning of the case.) Then the defense gives its one and only argument. This is followed by the prosecution’s second argument (the prosecution is given two arguments to the defense’s one because the prosecution has the burden of proof), called rebuttal, or closing or final argument, or final summation. Generically, all the arguments for the prosecution and defense can be called final argument or summation.

The Simpson prosecutors let defense attorneys get by with continually interrupting their summation: After forty-three objections, Clark was called to the bench by the court (i.e., not because Clark asked to approach the bench to complain) to discuss the merits of a defense objection. Ito said, “I’m not optimistic we’re going to finish today,” and only then did Clark say: “Well, if you don’t tell them—you know, Judge, this is such an obvious ploy. Every other thing they’re objecting to.” Ito’s only response was to brush Clark off with “All right, you say [page] 25,962?” returning to the discussion in progress before Clark’s statement—i.e., there was no response one way or the other from Ito, and he said nothing to Cochran or Scheck. At no time during her entire rebuttal argument did Clark specifically ask Ito to admonish or sanction the defense attorneys for objecting (nor did Darden say one word at all), and as indicated, at no time during the two prosecutors’ summations did Ito, on his own, tell either one of the defense attorneys to stop making frivolous objections.

The four detectives wanted to “give Fuhrman a chance to start what he’s doing”: Of all the LAPD detectives, Cochran had the kindest words for Lange, at times suggesting in his argument that he wasn’t one of the bad cops in this case. But this statement by him clearly accuses Lange of being part of the conspiracy to frame Simpson. And when Cochran alleged that Simpson’s blood had been planted on the back gate at Bundy after June 13, 1994, even though Lange had testified he saw blood there on the night of the murders, he was necessarily accusing Lange of perjury and hence being a part of the conspiracy. Likewise, when he told the jury that black LAPD photographer Willie Ford was “the one person [among all the LAPD officers and personnel involved in the case] who wasn’t part of the cover-up,” he was again accusing Lange of being a part of the conspiracy to frame Simpson. Lange, in his demeanor, reminds me of a legendary LAPD detective I worked with years ago, “Jigsaw” John St. John, who was liked even by those he relentlessly pursued and ultimately arrested.

Cochran and Scheck, in their summations, suggest a conspiracy by the police to frame Simpson: Isn’t that nice? Police officers, particularly during the early years of their careers, risk their lives almost every day, not even knowing when they give a traffic ticket to a speeding motorist if he’s going to be some zany or an escaping criminal who might blow their brains out. Because of this daily risk of life, police officers are the most underpaid people in our society, hardly earning a living wage. They’re sued, they’re called pigs, and then, after detectives like Lange and Vannatter have put in twenty-five long and hard, gritty years serving the public and are about to retire and enjoy a few years with their families, criminal defense lawyers like Cochran and Scheck come along and falsely accuse them in front of millions of people of the foulest, most despicable and ignominious act imaginable: framing an innocent man for two murders. That’s really nice, isn’t it?

The defense attorneys, in their questions of the prosecution witnesses, suggested a police frame-up: Many of the questions went beyond mere suggestion. For instance, Barry Scheck, to convey to the jury his belief that Dennis Fung had planted blood from Simpson’s vial of blood in the Bronco, asked Fung: “And at some point that morning, before you left to search the Bronco at the print shed, you poured off some blood from Mr. Simpson’s blood vial?” Fung: “No.”

Marcia Clark devotes but one paragraph to respond to central thrust of defense’s whole case: The defense drenched the jury throughout the trial and in final arguments with the concept of a police conspiracy, and the DA did virtually nothing at all to disabuse the jury of the notion. The jury took that notion, virtually intact, back to the jury room with them, and concluded, by their verdict, either that Simpson had indeed been framed by the police or at least that this issue fell under the rubric of reasonable doubt. Many of the jurors have come right out and said that evidence was planted against Simpson, e.g.—” Somebody planted the glove,” Brenda Moran said; Gina Rosborough said she believed Fuhrman had “planted evidence” “the blood [on the back gate and in the Bronco] was planted,” juror Marsha Rubin-Jackson says in Madam Foreman, etc. Jurors Yolanda Crawford and Lionel Cryer said they weren’t sure, however, that all of the LAPD officers were in on the conspiracy to frame Simpson. Crawford said she felt the civilian criminalists at the LAPD were a part of the conspiracy.

“…been involved in such an enormous endeavor…”: For instance, since the dark cotton sweatsuit Kato Kaelin saw Simpson wearing less than an hour before the murders never surfaced, for dark cotton fibers to end up on Ron Goldman’s shirt, the detectives would have had to go out and buy a dark cotton sweatsuit, remove fibers from it, check Goldman’s shirt out of the Property Division of the LAPD, and then embed these fibers into Goldman’s shirt. They’d have to remove fibers from the Bronco carpet, check the glove found on Simpson’s estate out of the LAPD’s Property Division, and embed them into the glove. A specified number of hairs (one hundred) were removed, by court order, from Simpson’s head for comparison purposes, so without the defense catching it, the detectives would have had to purloin several hairs from the tissue containing Simpson’s hair, and embed nine of these hairs into the black knit cap found near the slain bodies of the victims and one into Ron Goldman’s shirt: And so on as to twenty or twenty-five other things to illustrate to the jury how silly and absurd the defense’s allegation of conspiracy is; that a person would have to have a brain smaller than the point of a fine needle to believe a story like that.

In California, testifying falsely in a capital case in some circumstances can result in the death penalty: A capital case, strictly speaking, is one in which the DA is seeking the death penalty. Although on September 9, 1994, nearly three months after the murders, the DA decided against seeking the death penalty against Simpson, certainly, on the night of the murders, with not one but two persons having been brutally murdered, any detective would have to assume there was a substantial likelihood the DA would seek the death penalty. Since I always, as indicated, work backward from my final summation, and since this is a very powerful argument which I would immediately know I would want to make, I would have had each of the four detectives, during my direct examination of them, testify to their knowledge and awareness of Section 128 of the California Penal Code. Section 128 provides that any person whose perjury helps procure the conviction and execution of an innocent person shall be sentenced to death or life imprisonment without possibility of parole. Prior to 1977, the death penalty was mandatory.

Some have criticized the District Attorney for not seeking the death penalty against Simpson, pointing out that if they had, they would have voir dired prospective jurors on their feelings regarding the death penalty. And since jurors who explicitly state that under no circumstances will they vote to impose the death penalty may be excused for cause (Witherspoon v. Illinois, 391 U.S. 510 [1968]), the jury that ended up hearing the case would likely have been more conservative, and hence more predisposed towards the prosecution and inclined to convict. Although a good case could be made that Simpson deserves to be on death row, and although he was treated with kid gloves from the very beginning by everyone in this case, including the police and prosecutors, the evidence is that he did not receive any special consideration on the DA’s decision not to seek the death penalty. I say that because even though Simpson was no longer married to Nicole, everyone, including the prosecution, still viewed this case as a “domestic violence” case, and traditionally in Los Angeles, the DA rarely ever seeks the death penalty in a domestic violence murder, even when, as here, a second party (Ron Goldman) is also murdered, viewing the relationship that gave rise to the murder as a “mitigating circumstance.” At a meeting Garcetti had with leaders of the African-American community (including Johnnie Cochran, who was not yet representing Simpson) on July 19, 1994, at the Los Angeles headquarters of the Urban League, the black leaders urged Garcetti not to seek the death penalty against Simpson.

“…but you never do anything to him”: In this regard, couldn’t the prosecution at least have said to the jury: “Why would the same police department which sheltered Mr. Simpson all these years against domestic abuse charges suddenly want to frame him for murder?”

“I mean, he’d need a road map to get back to the hood”: If I had been successful in getting in evidence of Simpson’s having turned his back on the black community years ago, and not helping the community even when requested to do so, I obviously would have made an argument on this, too.

Even Fuhrman pampered Simpson on prior occasion: Inasmuch as malicious mischief (smashing the window of Nicole’s car) is a misdemeanor, as opposed to a felony, Fuhrman did not have the authority to place Simpson under arrest, since absent an arrest warrant, a police officer cannot arrest someone for a misdemeanor unless it was committed in his presence. Here, it wasn’t. However, Fuhrman could have patted Simpson down, asked him for his identification, interrogated Simpson about the incident, and attempted to persuade Nicole to sign a crime report (which could have possibly led to a criminal complaint and an arrest warrant based thereon), things Fuhrman might very well have done if he hadn’t given Simpson special treatment. But he did nothing, not even filling out a police report of the incident. The prosecution knew all these things, eliciting testimony from Fuhrman on them during the trial, yet they failed to craft and deliver one word of argument on this point in their summation.

Some legal commentators have said the Mercedes belonged to Simpson, and hence it was no crime for him to damage his own property. But the Mercedes was owned by Nicole. Even the defense, in a January 23, 1995, written motion (page 2) filed with the court, concedes this fact.

The defense argued at the trial that in a January 18, 1989, letter Fuhrman was asked to write about the car incident at the time of Simpson’s no-contest plea to spousal battery against Nicole, Fuhrman said the incident was “indelibly impressed” in his memory—evidence, the defense contended, that Fuhrman had harbored a hatred for Simpson all the years leading up to his opportunity to frame him in June of 1994. But in his 1989 letter, Fuhrman explains why the incident remained so firmly in his memory. “It is not every day that you respond to a celebrity’s home for a family dispute,” he wrote.

“Motive is never an element of the
corpus delicti
of any crime”: The corpus delicti of a crime, contrary to what is believed by many laypeople, does not refer to the dead body in a homicide. It means the body (or elements) of a crime, which (in addition to the identity of the perpetrator) has to be shown by the prosecution in order to secure a criminal conviction.

“…a war he called Helter Skelter”: Early in the summer of 1969, Manson told those close to him that “the spades” (blacks) were about to come out of Watts (the Watts riots were just four years earlier) and go into the homes of Bel Air and Beverly Hills, up in the “rich piggy district,” and commit some terrible murders, cutting bodies up and writing things on the wall in blood that would “really make whitey mad,” and that would start the war. But as the summer wore on and nothing happened, he said, “We’re going to have to show blackie how to do it.”

In Manson’s bizarre motive of Helter Skelter he envisioned himself as taking over the leadership of the world: Truman Capote, commissioned by the New York Times Magazine to do a feature story on the Manson case, thought he would come to L.A., sit in on the trial for a few days, and get a handle on the case for his article. But after three days, he gave up on writing the piece, telling me in the hallway outside the courtroom, “This case is just too bizarre. I’m going to Palm Springs for a few days to relax.”

“Helter Skelter” is the title of a Beatles song: There were several other words I found in the lyrics of Beatles songs which I connected to Manson, tying him in further to the murder scene. The Beatles’ White Album came out in December of 1968, and Manson considered it prophetic, playing it over and over, believing the Beatles were sending messages to him and other tuned-in people beneath the lyrics of their songs. Two examples: In the song “Piggies,” the Beatles say the piggies need a “damn good whacking.” Manson interpreted this to mean that the piggies, the white establishment, should be murdered. The word “pig” was printed in blood on the front door of the Sharon Tate residence, and the words “Death to Pigs” on the living-room wall of the residence of Leno and Rosemary LaBianca. In the song “Blackbird,” there is the lyric: “All your life you were only waiting for this moment to arise.” Manson interpreted “blackbird” to mean the black man, and the black man was supposed to rise up against the white man. The word “Rise” was printed in blood on the living-room wall of the LaBianca residence.

It may have been Paula Barbieri’s idea to redecorate Simpson’s home: In a December 14, 1995, pretrial deposition in the wrongful death civil action against Simpson, Barbieri testified that at 7:00 a.m. on June 12, 1994, the day of the murders, she left a “Dear John” message for Simpson on his answering machine, saying she no longer wanted to see him, that their relationship was over. Since Nicole was also through with him, Barbieri’s rejecting him just fifteen hours before the murders would certainly have been relevant evidence for the prosecution to use against Simpson, showing his state of mind on the day of the murders. Detective Tom Lange told me the police and the DA were unaware of Barbieri’s call to Simpson on June 12, 1994. He said that a week or so after the murders, he conducted two brief telephone interviews with Barbieri (she was at her Florida home), but she was “afraid and uncooperative.” When he persisted in his efforts to interview her, the defense got a court order from Judge Ito requiring that any further attempts to talk to her be cleared through her attorney. The attorney, Michael Nasiter, informed Lange that Barbieri did not wish to be interviewed. In a criminal (as opposed to civil) case in California, the prosecution cannot subpoena a witness and take his or her deposition before trial. The only way the prosecution can achieve the same end in some situations is through the grand jury. Barbieri, in fact, testified at the grand jury before the Simpson trial, but the proceedings and inquiry were limited to the investigation by the DA to determine whether he would seek an indictment against Simpson’s friend Al Cowlings for being an accessory after the fact to the murders. The DA decided not to. Parenthetically, Simpson, in his pretrial deposition in the civil case, denied having knowledge on the night of the murders that Barbieri had called off their relationship earlier that day, saying he hadn’t checked his phone messages that day. He apparently forgot what he told Lange and Vannatter the after noon after the murders. Following the dance recital on the day of the murders, he said, “I called her [Barbieri] a couple of times, and she wasn’t there, and I left a message, and then I checked my messages.”

“…fourteen uniformed officers arrived at the Bundy murder scene before Fuhrman…” Officer Robert Riske and his partner Mike Terrazas, were the first officers to arrive, getting there around 12:15 a.m. on June 13, 1994, about two hours after the murders. Fuhrman and his partner, Ron Phillips, arrived around 2:10 a.m.

“…could have resulted in his own execution”: The defense was claiming that virtually all of the LAPD officers and employees involved in the investigation of the Simpson case were either part of the conspiracy to frame him or participated in the conspiracy to cover up. But Fuhrman was the only officer who Clark pointed out to the jury would be taking a risk by violating the law if the defense charges were true, and even then she did so very weakly, not mentioning the possible penalty of death.

Members of defendants’ families lying under oath to help them: In fact, some European nations, by statute, go further and specifically exclude family members from prosecution for harboring their loved ones to help them evade apprehension by the law. For instance, the family of Dr. Joseph Mengele, the notorious Nazi “Angel of Death” who was responsible for the extermination of about 400,000 people, mostly Jews, in Poland during the Second World War, helped him avoid apprehension from the law for thirty years, and the authorities knew this. The family even later admitted it. But West German law protected them from being prosecuted.

If any readers are surprised by this, perhaps you shouldn’t be. As a sign of their intellectual maturity, these European nations have simply enacted into law what we are doing over here without laws governing the situation. These statutes recognize that just as you cannot legislate morality, all the laws in the world cannot tear asunder the bond of blood and love that unites human beings to one another. These relationships, of course, are the protoplasm, as it were, of all human existence, without which there would be no laws, without which there would be no civilized society as we know it today. In other words, there are laws other than those written in our law-books: laws, emotions, and feelings as indestructible and imperishable as human nature itself, and which no system of jurisprudence has ever yet been able to ignore.

“…thrusting my crossed fingers into the air”: Little could I possibly know (or even wildly imagine) that just six months later in London, England, in an exact replica of a Dallas federal courtroom, and after nearly five months of preparation as intense as I’ve ever done for any murder case in my career, I would be “prosecuting” Lee Harvey Oswald for the assassination of President John F. Kennedy. The twenty-one-hour British television “docu-trial” had no script, no actors, a real United States federal judge and Dallas jury, the actual lay and expert witnesses in the case, and a prominent defense attorney (Gerry Spence) representing Oswald.

Manson jury had to decide on life or death for Manson and his co-defendants: Manson and his three co-defendants, as well as Charles “Tex” Watson, were all sentenced to death in 1971. But in 1972, the United States Supreme Court, in Furman v. Georgia, 408 U.S. 238, ruled that the death penalty was unconstitutional as it was then being implemented by the states. They made their ruling retroactive, and the sentences of everyone on death row throughout the country (over 600 at the time) were irreversibly reduced from death down to life imprisonment.

People admit lying without realizing it: A February 1996 poll by the Josephson Institute of Ethics found 47 percent of adults who admitted they would accept an auto body repairman’s offer to include unrelated damages in an insurance claim, and 65 percent of high schoolers who cheated on an exam in the past year. The pollster said the real numbers are probably higher. And it’s been estimated that over 90 percent of Americans cheat (lie) on their income tax.

Prosecutors, in summation, focus mainly on Dr. Baden’s testimony that Simpson cut himself on night of murders: Clark, at one point in her argument, also very briefly mentioned that “Kato Kaelin saw some blood drops in the foyer” of Simpson’s residence on the morning [7:30 a.m.] after the murders.

“…and we drip blood?”: Recall that Baden had only testified that Simpson got a slight cut on one of his fingers, not that he had dripped blood in his car, home, and on the driveway.

A prosecutor should have a complete command of the facts of the case: The Simpson prosecutors’ sloppiness, imprecision, and poor grasp of the facts can only be categorized as shocking, and the defense nearly always pointed out their misstatements of the evidence, which some on the jury undoubtedly had already noticed. A few representative examples of Clark’s misstatements of the evidence: Clark told the jury in summation that both of Nicole’s jugular veins had been severed, but the coroner had testified that the left one was “almost transected” (severed) and the right one had only been nicked. Clark argued that when Alan Park, the limo driver, left with Simpson from the Rockingham gate just after 11:00 p.m. for the airport on the night of the murders, he saw Simpson’s Bronco parked near the gate on Rockingham, but Park had testified that he didn’t pay any attention to whether or not Simpson’s Bronco was parked near the gate when he left and he couldn’t be sure if the Bronco was there. With respect to Simpson’s cutting himself on the night of the murders, as we’ve seen, Dr. Michael Baden, the defense pathologist, testified: “He said he recalled seeing some blood after trying to retrieve his phone or some material from the Bronco…. He had gone to the Bronco to get something and may have somehow cut himself while getting stuff from the Bronco to bring with him to Chicago.” With this testimony, Clark argued to the jury: “So he [Simpson] comes up with a story that he gives to Dr. Baden, which is ‘I went into the Bronco and cut myself on that razor-sharp cell phone.’” (Of course, Clark wouldn’t have had to mockingly misstate the evidence if she had introduced Simpson’s statement to the LAPD on the day after the murders where he said he had no idea how he cut himself.) She told the jury that all of the officers who arrived at the murder scene before Fuhrman (fourteen) saw only one glove, but only two of these officers (the only ones she called) had so testified. Arguing about the physical advantage Simpson had over the victims which would have enabled him to overpower them, Clark said Ron Goldman was “only five feet five,” but the coroner’s report clearly states that he was five feet nine inches tall.

Cochran receives help from many sources for his summation: A local Los Angeles criminal defense attorney, per the September 30, 1995, edition of the Los Angeles Times, prepared the first draft of Cochran’s final argument, Cochran giving the lawyer, who was not a member of the defense team, an outline to work from.

“…he should not be penalized for exercising it”: Last year, after a heated debate in Parliament, Britain enacted legislation allowing the prosecutors for the Crown to draw adverse inferences from an accused’s failure to testify in his own defense.

There are rarely eyewitnesses to a premeditated murder: Clark argued premeditation well, pointing out, among other things, that the killer arrived at the murder scene wearing gloves and a dark watch cap, and armed with a knife.

Marcia Clark makes inadequate comment on Dr. Henry Lee’s testimony: With respect to Lee’s third shoe print, a real one, Clark added in her summation: “The only shoe print that did not match the Bruno Magli shoes was the one shoe print [Lee] found on June 25th after police officers had walked through the crime scene.” Even on this third shoe print, Clark failed to remind the jury of the photographs taken of the spot on June 13 that did not show the print, proving that the shoe print was not left there at the time of the murders.

“…doing nothing but waiting for Vannatter and Lange”: Darden’s example made no sense. The defense wasn’t even claiming that the uniformed officers who arrived at the murder scene were the ones who “rushed to judgment.” They were claiming that Vanatter and Lange, along with fellow detectives Phillips and Fuhrman, all of whom arrived hours later, were the ones who “rushed to judgment.”

“…who sloppily collected and preserved it”: But it surfaced at the trial that when Dr. Henry Lee, the defense’s leading forensic scientist, visited the LAPD crime lab, he did not wear a hair net or change his gloves while handling various articles of evidence in the lab.

Neither Clark nor Darden point out in their final arguments that contamination can’t convert one person’s blood to another: There was also no clear reference in either Clark’s or Darden’s opening argument to this critical and all-important point with respect to contamination. The only oblique, wholly unsatisfactory reference was this brief statement by Clark: “They [defense experts] could have come here…and shown you why the blood drops only got contaminated in a way that showed the defendant’s DNA type, not that they possibly could have.” Only in Clark’s opening argument (before Scheck argued) was there any reference to this fact with respect to degradation, and then only, the way she phrased it, as a relatively unimportant afterthought. Remarkably, these are the only words she said on this highly important point: “And by the way [by the way?], when DNA degrades, it doesn’t turn into someone else’s type. You get no result.” Just eighteen words on the entire subject, and then as an apparently parenthetical observation, an aside?

“…on the back gate and…on one of the socks…”: Roger Martz, chief of the FBI’s Chemistry and Toxicology Department, testified that tests he conducted revealed no EDTA in the blood on the rear gate and sock. The presence of three separate and distinct ions (an electrically charged atom or group of atoms formed by the loss or gain of one or more electrons) is necessary for a positive identification of EDTA, and Martz testified he only found two. He conceded that these two contained physical properties and molecular characteristics consistent with EDTA (which caused many to conclude that Martz had conceded that EDTA was found in the subject blood), but added that they were equally consistent with compounds other than EDTA. Inasmuch as EDTA is added to many foods, Martz tested his own unpreserved blood and found around the very same low level of EDTA as was present in the blood on the sock and gate. The defense EDTA expert, Philadelphia toxicologist Fredric Reiders, neglected to even conduct his own EDTA test on the gate and sock blood. Nevertheless, the consistently condescending Reiders, who speaks with a Viennese accent, testified that in evaluating Martz’s test, he found what Martz could not, the missing third ion, and concluded that EDTA was present in the gate and sock blood. In any event, Martz testified that even assuming the blood on the sock and gate did, in fact, contain EDTA, the EDTA would have had to have come from the unpreserved blood of Simpson and Nicole, since, as stated earlier, if the blood on the gate and sock had been sprinkled with the reference (preserved) blood of Simpson and Nicole, as the defense was alleging, the level of concentration of EDTA in this blood, he testified, would have been “between one hundred and one thousand times” higher.

“…on the Bundy blood drops”: Rockne Harmon, a Vietnam veteran and the lead DNA prosecutor in the Simpson trial on loan from the Oakland DA’s office, told me that the defense was furnished with swatches from two of the five Bundy blood drops (Items 47 and 50) to test for the presence of EDTA. He said Dr. Kevin Ballard of Baylor University in Waco, Texas, conducted the tests. “Since the defense never presented evidence that EDTA was found in Items 47 and 50, one can only conclude that Ballard found no EDTA,” Harmon told me. Harmon added that Ballard was in court throughout all of the testimony on EDTA, although the defense never called him to the witness stand. Harmon and his associate, George “Woody” Clarke (on loan from the San Diego DA’s office), were very helpful to me in answering my questions about parts of the blood evidence in this case.

“…there could not have been cross-contamination here”: Clark should have also argued that since the defense claimed the Rockingham glove was not Mr. Simpson’s and it wasn’t he who was wearing it on the night of the murders, and since they never even claimed that there was any EDTA in the blood on the glove, how then did Mr. Simpson’s unpreserved blood get on the glove? Did the LAPD conspirators come up to Simpson and say: “O.J., we’re going to frame you, but we’ve got a little problem. We need some of your blood. Can you help us out?” And Simpson of course complied? Obviously, the blood on the Rockingham glove (the matching left-handed glove found at the Bundy crime scene did not have any of Simpson’s blood on it) had to have come from Simpson’s body during the perpetration of these two murders.

The need to point out to jury that issue of contamination only has relevance if blood belongs to someone other than Simpson: I say “point out” this obvious fact because although the entire defense was implicitly predicated on the contention that it was some third party’s blood at the murder scene, the defense attorneys never expressly spoke about this, probably because they didn’t want to focus the jury’s attention on the question of who this third party could possibly be. Since no one had any motive to kill Nicole other than their client, they only wanted to focus on the allegation that it wasn’t Simpson’s blood, not the necessary corollary that it therefore had to belong to some other human being. And the prosecution, helping the defense, was virtually silent on the matter, too.

There were unconfirmed rumors that Darden was asked at the last second to give a rebuttal argument: The record itself is ambiguous on this point. In Darden’s opening argument, he said these cryptic words to the jury: “I’m not going to have much of an opportunity later [in rebuttal] I think to talk to you.”

Clark was continually admitting to jury she wasn’t sure of her facts: An inexcusable lack of preparation was even true, in fact, in both Clark’s and Darden’s opening arguments. Clark: “I’m trying to remember the date of, I think it was ’92, in which…” (if you’ve gone over your prepared remarks even once, and you see you don’t have a date or anything else, if you don’t get it yourself, don’t you automatically have one of the twenty-four other prosecutors helping you on the case get it for you?); “First of all, premeditation. Let me see. I think we have a jury instruction here for this. I don’t think we have it right now. That’s okay. I’ll just tell you” “You may recall we heard the testimony of the—I think it was Luellen Robertson of Air-touch.” Darden: “As we search for the motive jury instruction, let me say to you…” “And the next month, I think it’s February—I don’t know” “Look back at Eva Stein. I believe her time was 10:20. Was it 10:30?” “If my memory fails me, then, you know, rely on the testimony in case I’m incorrect” (What, Chris? In preparing your summation you didn’t look at the transcript yourself? The one you get at the end of each day? You’re just winging it in front of the jury?).

Rebuttal argument should be prepared way in advance, and then gone over many times: Celebrated defense attorney Gerry Spence, in his best-selling book How to Argue and Win Every Time, says: “Now that we have written out the argument, let us go over it again, not once, but many times.”

Clark plays a compilation of Nicole’s 1989 and 1993 911 calls to jury: I was reminded of some of my closing words to the jury in the Manson trial, which the media came to call “the roll call of the dead.” After each name I paused, so the jurors could recall the person, once a living human being. “Ladies and gentlemen of the jury,” I quietly began, “Sharon Tate…Abigail Folger…Voytek Frykowski…Jay Sebring…Steven Parent…Leno LaBianca…Rosemary LaBianca…are not here with us now in this courtroom, but from their graves they cry out for justice. Justice can only be served by coming back to this courtroom with a verdict of guilty.”

“…opening argument about the ‘shortening fuse’…”: The “shortening fuse” was perhaps the main part of Darden’s opening argument to the jury. He said the fuse was lit way back in 1985 when Simpson “took that baseball bat to Nicole’s car,” and it continued to burn and get shorter until he finally killed her.

Cochran argues that Simpson’s conduct on night of murder isn’t reflective of someone planning to commit murder: It’s just speculation on my part and of no moment, but I’ve always had the sense that in the early-evening hours on the night of the murders and at the time Simpson went to get a hamburger with his houseguest, Kato Kaelin, he was not planning to kill Nicole. My guess is that he had probably thought about killing her many times in the past, and with the purchase of the disguises on May 27, 1994, the thought had gone at least a step beyond mere contemplation but had not been finalized yet. My further guess is that he spoke to Nicole over the telephone a half hour or so before the murders (for which there would be no records, since his home was less than two miles away and not a toll call), during which they had an argument and she said something to him that ignited the murderous rage we know he had.

It should be noted that after the murders, when the police were driving Simpson’s and Nicole’s two children (Sydney Brooke, age nine, and Justin Ryan, age six) to the police station in the early-morning hours of June 13, 1995, Sydney told one of the police officers that from her and Justin’s upstairs bedroom, she heard her mother arguing loudly with someone on the phone. The precise time is not known, but it most likely was after 9:00 p.m., since Nicole and her children didn’t leave the Mezzaluna restaurant until just after 8:30 p.m., and Nicole then took the children to a Ben and Jerry’s ice cream shop before heading home. The children were believed to be asleep at the time of the murders.

“…looking at the statistics the wrong way?”: Surprisingly, there seem to be no national statistics on this matter. Calling the Police Foundation in Washing ton, D.C., the FBI, the International Association of Chiefs of Police in Alexandria, Virginia, prominent researchers on national crime statistics like Carolyn Block of Chicago, even the National Center for Violence Prevention and Control in Atlanta, Georgia, I found that among their volumes of statistics none had any on this precise point. The only statistics I was referred to arose out of a 1973 grant from the Police Foundation to a team of researchers to explore the relationship between domestic disturbances and the violent crimes of homicide and aggravated assault in 1970 and 1971 in Kansas City, Missouri. Their report showed that the Kansas City Police Department “had responded to at least one such disturbance call at the addresses of approximately 90 percent (94.5 percent in 1970 and 84.1 percent in 1971) of the homicide victims or suspects.” (The aggravated assault statistics were 86.9 percent in 1970 and 81.2 percent in 1971.) To remind the reader, when the police responded to the 911 radio call at Simpson’s Rockingham estate on January 1, 1989, there had been eight previous 911 or disturbance calls from that address since the Simpsons married on February 2, 1985.

The circumstantial evidence instruction with respect to reasonable doubt: This mildewed and very ambiguous instruction should be discarded. The jurors are the triers of fact and only they decide what facts are enough, in their mind, to prove guilt. But if certain facts are “essential” and “necessary” for a conviction, doesn’t this necessarily imply they are essential and necessary as a matter of law? (After all, the instruction doesn’t tell the jury, “essential and necessary in your mind.”) But if so, why doesn’t the judge tell the jurors what these facts are? There are certain elements of a crime that have to be proven before there can be a conviction, but not certain facts. This extremely poorly drafted instruction is tailor-made for defense attorneys to misuse, as Barry Scheck did in this case.

“…I have not tried to explain it away at all”: Cooley’s coauthor and Simpson juror Marsha Rubin-Jackson did try to explain away Simpson’s blood at the murder scene, and her explanation was a beaut. “I had no doubt in my mind that that wasn’t O.J.’s blood, the blood drops,” says Rubin-Jackson, “but by them being so degraded they could have been there before. Prior to the murders. He [Simpson] visited that place often.” In a televised debate with me on Larry King Live on June 11, 1996, Alan Dershowitz made the same argument, that is, one possible explanation for Simpson’s blood being at the murder scene is that he bled there on a prior occasion. (Johnnie Cochran, promoting his book Journey to Justice on the Michael Jackson radio show in Los Angeles on October 4, 1996, also made this argument in response to a question from a caller). But in the first place, there is no evidence whatsoever that Simpson bled at Bundy on a prior occasion, and therefore any speculation to that effect is worthless. In fact, in his statement to the police the day after the murders he told them that the last time he had visited his children at Bundy, about a week prior to the murders, he did not bleed or cut himself. Moreover, LAPD criminalist Dennis Fung testified at the trial that the five blood drops of Simpson’s he found at the murder scene appeared to be fresh blood. They were bright red and transferred easily to the cotton swatches. In other words, the blood hadn’t set yet. Fung added that later in the day, some of the other blood that hadn’t yet been collected had turned a dark brown. Additionally, even assuming just for the sake of argument that Simpson had bled at Bundy on a prior occasion, even the most gullible person in the world would not believe that of all the places on the Bundy premises, Simpson just happened to bleed immediately to the left of the killer’s bloody shoe prints walking away from the slain bodies of Ron and Nicole. Apart from the absurdity of the Simpson juror’s speculation, this was yet another reason to have introduced Simpson’s tape-recorded statement in which he says he did not bleed the last time, about a week earlier, that he was at the Bundy address. If you’re a killer, it must be nice to be able to do what Simpson did—not answer the evidence against you by testifying—and have jurors offer innocent explanations for you. And also to have a prosecutor who doesn’t offer evidence against you which would refute the jurors’ explanations. That’s leading a charmed existence.

“…doesn’t negate all that
has
been proved”: In Madam Foreman, Simpson juror Marsha Rubin-Jackson says there were a lot of “questions we had that never got answered,” as if it were the prosecutor’s burden to answer all of the jury’s questions. And jury foreperson Armanda Cooley, to support the not-guilty verdict, says in the book, “There were many questions that were not answered.”

Inconsistencies, slip-ups, incompetence, etc., are normal occurrences in life: Everyone knows this, but if you don’t specifically and expressly draw jurors’ attention to this reality and fact of life, some people just don’t think of it. In the A&E television special on the Simpson case on December 20, 1995, Simpson juror Yolanda Crawford said, “The police said they came back to Bundy a couple weeks later and found blood on the rear gate they didn’t see earlier. [Not so, Ms. Crawford. Where were you when several officers, including Lange, Vannatter, Terrazas, Phillips, and Riske, testified they saw the blood on the gate on the night of the murders? Where were you when an LAPD photograph taken on June 13 was introduced showing one of the two stains on the inside of the gate? (No photo of the outside of the gate, where there was another stain, was taken.) Only Dennis Fung testified he didn’t see the blood there.] But not seeing something like this just doesn’t happen.”

It was cool on the night of the murders: A meteorologist for the National Weather Service in Oxnard, California, told me that the temperature at the civic center in downtown Los Angeles at that time was sixty-four degrees, and he estimated the temperature in West Los Angeles, closer to the ocean, to be “in the high fifties or low sixties.”

Who else would have had any reason to kill the victims in this case?: Another big reason why the tape of the LAPD’s interrogation of Simpson should have been introduced at the trial is that when Vannatter asked Simpson, “Did Nicole mention that she’d been getting any threats lately to you? Anything she was concerned about, or the kids’ safety?…From anybody?” Simpson replied, “No, not at all.”

The defense set up an 800 number before the trial to get tips on who the killer or killers might be: The prosecution should have presented evidence of all this during its case-in-chief.

The defense offered no evidence that anyone other than their client committed these murders: The defense presented evidence that there were eight sets of unidentified fingerprints at the Bundy address. This fact didn’t come from the defense’s efforts, however. It came from the LAPD fingerprint expert. But not even the defense suggested there were eight killers, we know there was only one set of bloody shoe prints, and the killer wore gloves, which would not, of course, leave any fingerprints. This issue was mentioned but not dwelled on by the defense attorneys during their final summations, since the inference was that these were random fingerprints which had been left by some of the considerable number of people and law enforcement personnel who came to the crime scene after the murders, or had been left there earlier by friends of Nicole’s or people like mailmen, salesmen, etc.

“…responsible for Nicole’s murder”: The defense theory was that the drug lords were really out to kill Nicole’s close friend Faye Resnick, and mistook Nicole for Faye, who bears no resemblance to Nicole, even in the color of her hair. Faye is also several inches shorter, and has an exotic look, which Nicole did not have. Ms. Resnick, who lived with Nicole for a short while before the murders, checked herself into a drug rehabilitation center just days before the killings, a fact that the defense elicited from Detective Lange on cross-examination. The defense theorized, without any evidence to support the theory, that maybe Ms. Resnick owed her drug dealer money, and that this prompted the murders. Since it was just rank speculation, Judge Ito would not permit the defense to inquire any further into the Resnick matter before the jury. And since the jury heard no evidence of any drug use by either of the two victims, the Colombian drug lord talk must have sounded curious to them.

Incidentally, this was not a typical drug killing at all. Drug killings are usually shootings. When there is brutality such as this (thirty-seven stab wounds, in some of which the killer actually was cutting), there is normally an abduction and torture at a place removed from the abduction, and the victim is someone important, such as an informant or a competing drug trafficker, not some private user.

Religious people would not want it on their conscience that they may have let a murderer go free: In Madam Foreman, Carrie Bess writes: “I often asked the Lord to help me because there was a time when I thought about that place in the Bible where it says ‘Judge ye not.’ It really came to a point where I was wondering, Carrie, are you really doing the right thing? Should you be the one here to say whether or not this person did that or this person did not do this? But I prayed and the Lord answered my prayer because I feel my decision was fair.”

EPILOGUE
 

Legal experts and trial lawyers strongly recommend against the use of the “why” question: The principal book on cross-examination currently out there is Cross-Examination: Science and Techniques by Larry S. Pozner and Roger J. Dodd, a 763-page tome that is being widely read and is in all the law libraries. On page 302, the authors advise their readers: “The adept cross-examiner never uses questions that begin with ‘how’ or ‘why.’”

When I said the why question is almost universally frowned upon by trial lawyers, I should refine that to say “by experienced trial lawyers who are students of cross-examination.” Inexperienced ones, or those who haven’t studied the art of cross-examination, sometimes do use the why question, and not knowing how to use it, get hurt by it. Darden’s cross-examination of Laura McKinny was a perfect example, and the harm was considerable. Judge Ito’s basis for excluding all statements by Detective Fuhrman on the Fuhrman tapes wherein Fuhrman referred to acts of misconduct (including police officers covering up for one another) was that there was no factual support that the conduct referred to by Fuhrman had ever taken place. But Darden came to the defense’s rescue on something that went to the very heart of the defense—that certain members of the LAPD in the Simpson case had framed Simpson, and their colleagues had covered up for them. After McKinny testified she was offended by Fuhrman’s use of the word “nigger,” Darden asked her (obviously without having any idea what her answer was going to be, his first big mistake) why then hadn’t she asked him to stop? Her response caught Dar den by surprise: “For the same reason I didn’t tell him to stop when he told me of police procedures, cover-up and other information I felt was important to me.” It was the first (and ultimately only) testimony the jury heard at the trial about police-officer cover-ups, presumably of the misconduct of their colleagues. Darden having opened the door, Ito allowed a jubilant Cochran, on redirect, to have McKinny explain what she meant: “Sexism [on the force] is inextricably related to certain cover-ups that some men in the police department are doing, and some women are not able to agree with that or follow along those lines, and it was a huge schism.”

An alternative to the “why” question is to save for final argument the implications of the witness’s testimony, but by that late point in the trial, the witness’s reason for his conduct is a matter for competing speculation by the lawyers, not court record. Moreover, the opportunity to make the witness “look like a liar” before the jury’s eyes when he is trapped has been lost.

“Now, Scheck contradicting Fung at every turn with videos…”: Obviously, if prosecutor Hank Goldberg, who handled Fung on direct examination, had adequately prepared Fung for cross-examination, Scheck wouldn’t have been able to accomplish what he did with Fung. Goldberg had every one of the videos Scheck had. Therefore, when a witness like Fung, for instance, tells you, during your preparation of him for direct and cross, where you have him relate to you, in your very first interview, among many, every single thing he did in the case, in chronological order: “and then I carried the envelope Vannatter gave me back to our crime scene truck,” you point out that the video (assuming Goldberg had looked at it) shows him to be empty-handed. If this had been done, obviously Fung would have told Goldberg what he ended up having to concede in front of the jury on cross-examination by Scheck: that he had forgotten he had given the envelope to Andrea Mazzola to bring back to the crime scene truck. And so on with the plethora of other misstatements by Fung which were brought out on cross to destroy his credibility. Isn’t there anyone down at the Los Angeles DA’s office to teach prosecutors how to prepare witnesses for their trial testimony? We’re not talking about complex, esoteric stuff here. It couldn’t be any simpler.

“Kato Kaelin testified that around 11:00 p.m. on the night of the murders…”: I have never been as harsh in my assessment of Kato Kaelin as many others have been. Although it may be true that Kaelin shaded certain testimony of his in Simpson’s favor out of loyalty to him (the shaggy-haired aspiring actor lived free as a house guest of Rockingham), particularly with respect to his observations of Simpson’s mood not being unusual on the day and evening of the murders, when it really came down to crunch time, Kato stood up to Simpson big-time. It was Simpson’s intent to use Kato as his alibi witness for the murders, specifically trying to put words into the latter’s mouth by telling Kato on the day after the murders that when he and Kato returned to Rockingham from McDonald’s at 9:35 p.m. on the night of the murders, Kato saw him go back into the house. It would have been the easiest thing in the world for Kaelin, a friend of Simpson’s and beholden to him, to agree. After all, no one could ever contradict him if he did. But Kaelin told Simpson he did not see him entering his home. “I didn’t see him go into the house because I went to my guest room” Kaelin testified at the trial. We also shouldn’t forget that Kaelin testified that at 7:30 on the morning after the murders, he saw blood drops on the Rockingham driveway and in the foyer of Simpson’s home. This, of course, was almost five hours before Simpson returned to L.A. from Chicago and seven hours before any blood was withdrawn from his arm, thereby undermining the main defense argument in the case that the police had planted blood from Simpson’s reference vial in various places. In a March 22, 1996, appearance on CNBC’s Rivera Live, Kaelin said, at least for the first time publicly, “I do believe he [Simpson] murdered Nicole.”

“…a Louis Vuitton garment bag…”: Throughout the day after the murders, June 13, 1994, members of Simpson’s family and various friends of his visited Simpson at his Rockingham estate. Among them was Simpson’s friend, Robert Kardashian. A videotape shows Kardashian leaving the premises with the Louis Vuitton bag, and it appears to be full. When this bag was later seen in Simpson’s bedroom closet, and when it was brought to court and marked as a defense exhibit, it was empty. The prosecution sought to call Kardashian (an attorney who around the time of the murders was on inactive status with the State Bar) to the witness stand to testify to his knowledge concerning the contents of the bag as well as that of Simpson’s golf club bag which he and Simpson retrieved from LAX on June 14, 1994.

The defense vigorously resisted on the ground of the attorney-client privilege, even though Kardashian, who had since reactivated his status with the bar on June 20, 1994, was not Simpson’s lawyer on June 13 and 14, nor did he participate on the record at the trial in any of the trial proceedings. Because of the sensitivity of the issue, Ito asked the prosecution to submit written questions (for Kardashian) in advance for a hearing outside the presence of the jury to decide whether Kardashian would be required to testify. Because the prosecution felt they could not get to the truth of what happened that way, they dropped the matter.

Immediately after the trial, F. Lee Bailey accused co-counsel Robert Shapiro of having tried to negotiate a plea bargain with the DA’s office wherein Simpson would plead guilty to voluntary manslaughter, and Kardashian to being an accessory after the fact to manslaughter, but Shapiro denied the charge. In Johnnie Cochran’s book on the case, Journey to Justice, he claims that DA Gil Garcetti called him just prior to Simpson’s arraignment and offered to settle the case with a plea bargain, allowing Simpson to plead guilty to second degree murder. When Cochran countered with the possibility of a plea to an even lesser degree of criminal homicide, voluntary manslaughter, he quotes Garcetti as saying: “I think second is more than fair, but if you want to come in, we can talk about it. Things can be worked out.” Cochran says he then told Garcetti, “Gil, there really isn’t anything to talk about. My client says he’s innocent. So unless you’re willing to cut him loose, there’s no point in our meeting about this.” Garcetti, through a spokesperson, has denied Cochran’s account of their conversation.

Cochran violates the law in his opening statement: A portion of Judge Ito’s statement to the jury: “Defense counsel [Cochran] mentioned witnesses who had not previously been disclosed to the prosecution, or whose written statements were not given to the prosecution before trial as required by the law. This was a violation of the law.”

National Enquirer
concludes that Rosa Lopez is not a credible witness: The National Enquirer, with an enormous staff working around the clock on the Simpson case, did a good job of investigative journalism, time and again uncovering and verifying important pieces of information that the mainstream media missed. The New York Times took cognizance of this, noting that the Enquirer had become must-reading for all reporters covering the trial. Star magazine also scored some journalistic coups during the trial.

Simpson told limousine driver he was sleeping (around time of murders): If Cochran, before he gave his opening statement, hadn’t even bothered to read the preliminary examination testimony of Alan Park, the limousine driver, didn’t he even know that his own co-counsel, Robert Shapiro, had given this alibi (of Simpson’s sleeping at the time of the murders) to the media shortly after Simpson’s arrest?

Cochran doesn’t have firm grasp of doctrine of reasonable doubt: Fortunately for Cochran, in his final summation his co-counsel Robert Blasier furnished him with a decent chart of his on reasonable doubt that most likely helped to educate him on the doctrine.

Article titled “Not Guilty and Innocent—The Problem Children of Reasonable Doubt”: Published in Mississippi College Law Review, Jackson, Mississippi, and Criminal Justice Journal, Western State University School of Law in San Diego, California.

U.S. Supreme Court misstates main issue at criminal trial: E.g., Chief Justice William H. Rehnquist, in Arizona v. Fulminante, 111 S. Ct. 1246 (1991): “The central purpose of the criminal trial is to decide the factual question of the defendant’s guilt or innocence.” Jackson v. Denno, 378 U.S. 368 (1964): “There must be a new trial on guilt or innocence.”

State courts misstate main issue at criminal trial: E.g., Texas Criminal Pattern Jury Charges, Section 0.05: “Your sole duty is to determine the guilt or innocence of the defendant.”

If the prosecution had introduced the slow-speed chase of Simpson, Judge Ito would have given the jury this instruction: “The flight of a person immediately after the commission of a crime, or after he is accused of a crime, is not sufficient in itself to establish his guilt, but is a fact which, if proved, may be considered by you in the light of all other proved facts in deciding the question of his guilt or innocence.” Both the Texas and the California jury instructions, of course, are wrong.

Legal authorities misstate main issue at criminal trial: See Perkins on Criminal Law: “Criminal procedure is the formal machinery established to enforce the criminal law. It includes (1) accusation of a crime; (2) determination of guilt or innocence; and (3) disposition of those convicted.”

“…and is the essence of our system”: When a long piece about my article appeared in The National Law Journal of March 1, 1982, a staffer from the Journal contacted Judge Edward J. Devitt (Chief Judge, United States District Court for the District of Columbia), the horse’s mouth, for his comment on my article. After reading it, Devitt surprisingly told the Journal he didn’t use the phrase “guilt or innocence” in his own courtroom. (The judge uses the phrase in no fewer than 10 instructions in his own book, which is cheerfully parroted by federal judges throughout the country.)

“This conduct [by Cochran] is outrageous and unbelievable”: Although Cochran’s opening statement could not have been more improper, and the prosecutors were 100% in the right in their objections, a Harvard Law School professor (not Dershowitz) serving as a trial analyst for the Los Angeles Times said that Cochran had presented an “honest” defense of Simpson, and the prosecution, in its objections, came off as “whiny, disruptive, and petty.” And this professor isn’t just any professor at Harvard, which would be bad enough. He’s the director of the Criminal Justice Institute at Harvard Law School, considered by many the nation’s leading law school.

Because socks were black, LAPD criminalists did not see blood on them at first: Even defense expert Herbert MacDonnell acknowledged the difficulty of seeing blood on the socks. When Marcia Clark asked him, on cross-examination, “And you will agree, will you not, that the observation of blood on those socks was a difficult one in view of the dark color of the fabric?” he replied, “Not when you’ve got good high-intensity illumination. It would be difficult in this room, yes.”

It wasn’t until August 4, 1994, when they conducted their first chemical examination of the socks, that the LAPD criminalists noticed the blood. The reactive agent phenolphthalein was applied to the socks, and the presence of blood was determined. Subsequent DNA tests showed that Nicole’s and Simpson’s blood was on one sock, and only Nicole’s on the other. There were many small bloodstains on the socks. The likelihood of one of the stains coming from any person other than Nicole was found to be one out of 6.8 billion. The likelihood of one of the stains of Simpson’s blood coming from any person other than Simpson was found to be one out of 57 billion.

“…photos of all four cuts and seven abrasions”: It should be noted that for all the prosecution evidence Shapiro elicited from Huizenga just to get out the morsel that Simpson had severe arthritis, essentially the same fact could have been introduced to the jury through the testimony of some doctor who might have examined Simpson a few weeks or months before the murders, or by having Simpson examined at a time after the murders when most of his cuts and bruises had healed.

“…the palest ink is better than the best memory.”: As Hamlet says: “The readiness is all.” During complex murder trials I try, my yellow-pad sheets of paper, covering every aspect of the trial (even case law authority to overcome anticipated objections, and optional lines of follow-up questions dependent on how a witness on cross-examination answers a particular question), may rise to a height in excess of one foot. Although the clear trend in the legal profession is toward fewer and fewer notes on direct examination, cross-examination, and final summation (so recommend instructors in many law schools and at trial lawyer seminars), I do the opposite, almost to an obsessive, perhaps even unnecessary extreme. But I believe in the adage that the war is won before the first battle is fought, and thus far in my career I have been able to orchestrate most of the trial on paper before ever entering the courtroom. Arguments, counterarguments, questions, objections—the whole gamut takes place on my yellow pad before the trial even starts. My objective, of course, is for the trial to be merely the acting out of the scenario or script I’ve already written. Granted, unusual things happen during a trial, but if I’ve done my homework, even many of these occurrences can be anticipated and prepared for. In my unremitting quest to be completely ready for trial, I find that in effect I try the case against myself.

Reducing what’s in one’s mind to writing is very tedious and time-consuming, of course. In fact, working on my yellow pad is the hardest part of trying a case for me. But in my opinion, it is the only way to try a complex lawsuit, and the only way to make a superior presentation of my case as opposed to a good or merely adequate one.

For instance, in preparing my cross-examination, I might know, in my mind, what point I want to make, but it might take me a half hour of sweat on my yellow pad to work out the very best way of establishing this one point on cross. Before I ask my key question, I might decide I have to ask ten preliminary questions, and in a particular sequence. Some of these preliminary questions I may rewrite three or four times, because when I examine them closely I may see that the witness might be able to discern the direction in which I am taking him.

Likewise, in preparing my final summation, I might know what point I want to make, but when I try to articulate it on my yellow pad, oftentimes my pencil comes to a stop. It’s at this moment that I realize I didn’t quite understand my point as well as I thought I did, or even if I did, I certainly realize I was unable to extemporaneously articulate the point with the power and clarity I want.

When I talk about reducing everything to writing, I’m not suggesting, for example, that on cross-examination a lawyer should read his questions. That would be very amateurish and reduce his effectiveness. But if one’s questions have been written down, you can review them over and over to the point where they are so firmly in your mind that when you commence your cross-examination you can stand up, leave your note pad, and fire your questions at the witness.

The standard explanation of lawyers who religiously avoid the pain and agony of the yellow pad is that if a lawyer does all that preparation and has everything written down, he can’t be flexible, and can’t think on his feet when something not covered by his notes occurs. If that’s not a classic non sequitur, I don’t know what is. Who says that just because you’re prepared in writing you can’t also be flexible? Is instant improvisation and flexibility the domain only of those who are unprepared?

I have found that many ideas, thoughts and concepts simply do not lend themselves to easy articulation. But they can be mastered if one invests the necessary time. Perhaps the most obvious danger of not reducing virtually everything to a yellow pad is that almost invariably during cross-examination or final summation in a complex case, since a lawyer has virtually no time in court to pause and cogitate, he is simply going to omit many points, some of which may very well have been crucial to his client’s cause. How many lawyers walk out of court every day muttering, “Gee, I forgot to ask this question, I forgot to argue that point”? When every point a lawyer wants to make is on his yellow pad, this will not happen, of course.

In my opinion, for whatever it’s worth, the vast majority of lawyers trying cases today have grossly inadequate notes, and therefore are not adequately prepared. There are hundreds of pieces of information in their heads, but because they are human beings, not computers, of necessity the information is disorganized and undigested, and a dangerously high percentage of it is ineffectively presented when it leaves the lawyer’s lips in court. The sequence should not be from the lawyer’s mind to the jury. It should be from his mind to the yellow pad—for organization, digestion, polishing, and review—and only then to the jury.

“…a great career in the law”: Bailey’s biggest contribution, and it was major, to the defense victory in this case was not his cross-examination of Fuhrman, which achieved nothing that most other lawyers could not have. Rather, it was his successful argument to Judge Ito (at a time when Ito was wavering) to allow the defense to cross-examine Fuhrman on the racial issue. Bailey’s argument, though legally flawed and misleading (as opposed to prosecutor Cheri Lewis’s, which was legally sound) was nonetheless persuasively delivered. It was Bailey’s most important contribution to the defense during the trial.

“…what human being can possibly convince us of this absurdity?”: Now I realize the Reverend Billy Graham, who has spoken to more people about God, Jesus, and Christianity than any other human in history, has said he even knows the precise dimensions of heaven (“sixteen hundred square miles,” the Reverend Billy has said). But though Billy Graham, as opposed to so many other preachers, has led an honorable life, and has probably helped millions through his ministry, can any logical person take his preaching seriously? When a fellow revivalist asked him to come to Princeton Theological Seminary to lay a deeper academic foundation for his preaching, Graham balked. “I don’t have the time, the inclination, or the set of mind to pursue [these deeper questions],” Graham told Newsweek in November of 1993. “I found that if I say ‘the Bible says’ and ‘God says,’ I get results.” I’m kind of like you, Billy—result-oriented.

Police frame-ups are very rare, and almost invariably in drug cases: One of the most publicized cases ever was in Philadelphia. In 1994 and 1995, six white Philadelphia police officers pled guilty to framing fifty-six black people in 1988 and 1989 on drug-trafficking charges. Nearly all the framed victims were active drug dealers who also had past histories and convictions for drug dealing. The illicit conduct involved in many of the frame-ups included stealing drug money, tampering with evidence, falsifying records, perjury, and obstruction of justice.

Police framing blacks is not a part of the black experience: I called Michael Zinzun, whom I had spoken to on my police brutality article. Zinzun, who is black, is the chairman of the Coalition Against Police Abuse in Los Angeles. He and his group have been monitoring and fighting against police brutality and other types of police misconduct against the minority communities since 1975. His coalition serves as a clearinghouse for these types of cases, documenting on the average of 2,000 per year in the county, for a total of well over 35,000 cases since Zinzun formed the coalition. When I asked Zinzun to break down the allegations of police misconduct for me he said: “It’s about seventy percent excessive force, thirty percent other types of police misconduct, like not advising of rights, verbal abuse, intimidation, not giving (as they’re required to do when asked) their name, badge number, division, and supervisor.”

When I asked him about allegations of the police framing blacks and other members of the minority community, there was a lengthy pause. He then started citing some cases where the police had, for instance, beaten up a black person, then falsified a report accusing the victim of being the aggressor. More than once I explained to him: “Michael, I’m not talking about a situation where the police had done something wrong and were trying to cover it up by lying and accusing the victim. I’m talking about a situation where the police, for whatever reason—such as just not liking the person because he’s black—frame someone they knew was innocent.” Finally he focused in on precisely what I wanted. The only case he could come up with was one over twenty years ago. I already knew about the case, since it had received a good amount of publicity here in Los Angeles. In 1975, two black men were convicted of the murder of a Los Angeles deputy sheriff and sentenced to life imprisonment. In 1992, after many appeals and an investigation by a private detective firm, the Los Angeles County District Attorney’s office (which felt there had been gross misconduct on the part of the investigating officers but did not go so far as to say the defendants were innocent) joined in with the defense counsel for the two defendants, Barry Tarlow, in asking the appellate court to grant a writ of habeas corpus and release the two. The court, in granting the writ, said, “The conduct of the officers in the case was reprehensible.” There was solid evidence they had coerced perjured testimony from witnesses and withheld exculpatory evidence (evidence favorable to the defendants). Each defendant received large settlements from the city. One is back in prison after being convicted of several sexual assaults.

Roderick Hodge, a black, testified against Fuhrman: It was not elicited on direct examination or cross-examination that Hodge was arrested by Fuhrman and his partner on a drug charge, and was subsequently acquitted.

District Attorneys “Roll Out” program: To Johnnie Cochran’s credit, in his brief tenure at the DA’s office, 1978–80, he was one of the moving forces behind the creation of the roll-out program. (It has since been discontinued, in 1995, for budgetary reasons.)

DA’s Special Investigations Division rolls out to scene of crime, but never finds criminality by police: Because I know the Special Investigations Division of the DA’s office, for all intents and purposes, never prosecutes police brutality cases, I was surprised when Darden, in his summation to the jury, said, “I spent seven years prosecuting bad policemen.” Just on the possibility that I was wrong and Darden had been prosecuting police without me or anyone else knowing about it (perhaps in the middle of the night, with only the goblins as witnesses), I called two current deputy DAs who worked alongside Darden between 1987 and 1994, when Darden was in SID. They both told me Darden only prosecuted one case in seven years, and it wasn’t a police brutality case. It was the “39th and Dalton Street” case, a 1990 misdemeanor prosecution (unsuccessful) of several LAPD officers for physically trashing a duplex apartment house searching for drugs. And yet the Los Angeles Times said Darden “has long experience in prosecuting police officers.” Newsweek called Darden a “cop-busting DA.” Jeffrey Toobin, in The New Yorker, said “Darden spent [seven] of his fifteen years as a deputy district attorney prosecuting corrupt police officers.” Why? Because he was in a section that was “supposed” to prosecute bad cops. Whether he actually did or not was an irrelevant question to these reporters. For all I know, Darden may have wanted his office to prosecute more bad cops then they would. And he was, I’m told, instrumental in getting his office to file murder charges in 1993 against an LAPD officer, one of the few such prosecutions in Los Angeles history. But he himself only investigated bad cops for seven years, not prosecuted them. As he knows, it was almost unheard of for his office to do the latter.

Vannatter doesn’t want to admit on stand he viewed Simpson as “a” suspect: It would have been perfectly normal for Vannatter and his colleagues to have viewed Simpson as “a” not “the” suspect at the time they went to Simpson’s Rockingham estate in the early-morning hours of June 13, 1994, since the husband is almost always a suspect when a wife (or here, a recently divorced wife) is murdered. Vannatter should have said that, and then added that Simpson wasn’t “the” suspect when they went over the wall at Simpson’s estate. (The detectives testified they went over the wall because of a combination of reasons: what they had just seen a short distance away at Bundy; they saw a spot of blood above the driver’s door handle of the Bronco; the vehicle appeared to be hastily parked outside Simpson’s residence; no one answered the intercom buzzer or regular phone inside the residence even though the detectives saw lights on upstairs and downstairs; there were two cars parked on the driveway inside the gate; and Westec, Simpson’s private security firm, had told them there was a live-in maid who should be inside. In their minds these were “exigent circumstances” causing them to go over the wall without first securing a search warrant, since they didn’t know if there was anyone inside dead or seriously hurt.) But Vannatter, instead, told Shapiro on cross-examination that in his mind that night, Simpson was no more of a suspect than he, Robert Shapiro, was. Although that is possible, it’s not too believable, and the jury has said they did not believe Vannatter.

Both the judge at O. J. Simpson’s preliminary hearing (Kathleen Kennedy-Powell, who impressed me) and Judge Ito ruled that the four detectives’ conduct that night did not violate Simpson’s rights under the Fourth Amendment to the United States Constitution, which prohibits “unreasonable searches and seizures.” Ito did say, however, that Vannatter had been “reckless” with some of the facts in the affidavit he prepared seeking a search warrant later in the day.

Many of the legal pundits and commentators on the Simpson trial believed that judges Kathleen Kennedy-Powell and Ito erred when they ruled that the warrantless entry by the LAPD detectives onto Simpson’s Rockingham estate was not violative of Simpson’s Fourth Amendment rights. In Alan M. Dershowitz’s book, Reasonable Doubts, he says that “Judge Ito…shut his eyes to the obvious violation of Simpson’s Fourth Amendment right to be secure against unlawful searches and seizures.” These commentators, including Professor Dershowitz, go on to say that if either Judge Kennedy-Powell or Ito had ruled that the detectives, in going over the wall at Rockingham, had acted unreasonably, and hence had violated Simpson’s Fourth Amendment rights, all of the evidence seized inside the estate (e.g., Simpson’s blood drops on the driveway and foyer, the bloody right-handed glove, the bloody socks at the foot of Simpson’s bed, etc.) would have been the product of an unlawful search and hence excluded from evidence. But I’m not at all sure about this. What about the “inevitable discovery” exception to the “fruit of the poisoned tree” doctrine as enunciated in the 1984 U.S. Supreme Court case of Nix v. Williams, 467 U.S. 431? This exception provides that if the very same evidence could have been obtained later on by lawful means, then even though the original search was unlawful, the evidence seized still comes in. Here, based on the blood the police saw above the driver’s door handle of the Bronco (which they saw independent of their search of the premises), the fact they observed Simpson to have a deep cut on his left middle finger when he returned from Chicago a few hours later, and most importantly, the very next day preliminary PCR DNA tests showed that Simpson’s blood was found at the Bundy murder scene, it would clearly seem that under Nix v. Williams the police would have had more than enough probable cause to get a search warrant allowing them to seize the same evidence.

“…Simpson case received a vastly disproportionate amount of publicity”: The case received more available media coverage than any other case since the Lindbergh kidnapping-murder case in New Jersey in 1935. Perhaps third in terms of media coverage was the Manson murder case in 1970–71.

Media generates interest in case by blanketing the news with case: There are, of course, plenty of precedents for such a firestorm of interest created by media coverage, which doesn’t make the phenomenon one bit less depressing or scary. A good recent example would be the war in the Persian Gulf. In the course of just four months the Bush administration, with the help of the media, managed to transform the country of Kuwait, a place many Americans had never heard of, with a nasty, repressive government that had no particular history of friendship towards the United States, into a sentimental favorite of popular imagination, and we were caught up in a seductive riptide of patriotic support for intervention that resembled nothing so much as the fervor surrounding a World Series or a Superbowl.

The “entire nation” was tuned in to verdict: National figures released by the A. C. Nielson Company reflected that an incredible 91 percent share of the viewing audience was tuned in. And a survey commissioned by CNN found 142 million Americans listened on TV and radio to the verdict.

Simpson is the most famous murder defendant in American history: In 1921, Fatty Arbuckle, the silent screen star second only to Charlie Chaplin in comedic fame at the time, was charged with and, after two hung juries, acquitted of manslaughter, not murder.

“…substantially mitigating circumstances”: E.g., mental illness, heat of passion. For instance, in a heat-of-passion killing, you don’t deceive the jury by arguing that your client never committed the homicide when you know he did. You concede guilt, but argue it’s voluntary manslaughter as opposed to first-degree murder.

Are blacks more racist than whites?: After all, polls showed that 88 percent of the white population disapproved of the not-guilty verdict in the first Rodney King trial, where the victim was black and the acquitted defendants were white.

“…the verdict may have set race relations in this country back thirty years”: A USA Today-CNN national poll on October 3, 1995, the day of the verdict, found 57 percent believing that the verdict would hurt race relations.

Johnnie Cochran exploited black community: An additional irony here is that Cochran, unlike Simpson, has not forgotten his roots, and has an admirable history with the black community, among other things being a generous financial supporter of black causes.

“The not-guilty verdicts called up memories of the Deep South in the last half of the nineteenth century and the first half of this century…”: Under the double jeopardy clause of the Fifth Amendment to the United States Constitution, in the absence of a mistrial or reversal of a conviction on appeal, one can never be prosecuted again for the same crime. This literally means that after the not-guilty verdict in the Simpson case, even if Simpson had stood up in open court, confessed, and laughed at the jury for being such fools, he still could not be prosecuted again. The only arguable exception to the double jeopardy prohibition, and it’s a constitutionally dubious one, is if the defendant is a public official, such as a police officer. Because white juries in state courts during the Reconstruction era in the South following the Civil War were consistently acquitting white police officers charged with brutalizing black people, in 1878 the federal government enacted a law to provide some measure of justice for the victims, allowing the prosecution of the acquitted officer, in a federal court, for violating the victim’s civil rights “under color of law.” The second prosecution was for the identical incident, but the double jeopardy prohibition was circumvented by changing the crime charged. Instead of murder or felonious assault (first prosecution), the crime charged in the second prosecution was violating the victim’s civil rights. The current federal statute providing for such prosecutions is Section 242 of Title 18 of the U.S. Code, and was the one under which the four acquitted white LAPD officers in the first Rodney King trial were subsequently prosecuted (two were convicted) in a Los Angeles federal court.

Jury service should be more mandatory: Virtually everyone is called for jury duty, but relatively few ever serve. Here are some of the funny reasons offered for not wanting to serve culled from the files of the Los Angeles County office of the jury commissioner: “I cannot serve. My heart stopped.” “I have the dizzy flu and I fell on my head. Now hopefully I will be better soon.” “Glad to serve if I could get a ride to Los Angeles County from Folsom State Prison.” “I am one who has lost all my hair and I need a full wig. I cannot be in an enclosed room for any length of time because of the extreme heat.” “I cannot serve. I am under my doctor’s car [sic].” “I watch hummingbirds for a living, and the hummingbirds are hatching at this time of the year.” “I cannot serve. My poodle is in heat. The dog downstairs is a mongrel and I am afraid he will get to my poodle.”

Some suggest eliminating the need for unanimous jury verdicts in criminal trials: In 1972, the United States Supreme Court ruled that the U.S. Constitution does not require a unanimous verdict in a criminal jury trial. Earlier, in 1970, the Court ruled that the Constitution does not even require that a jury in a criminal trial be made up of twelve people. Today, Arizona allows an eight-member jury, Florida a six-member jury in noncapital cases. In a 1978 Georgia case, however, the United States Supreme Court disallowed a five-member jury as violating the Sixth Amendment right to a jury trial.

“…this well-known ditty”: In fact, the evidence in the case was that Lizzie’s stepmother had been struck twenty-one times and her father ten.
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