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“Our rulers will best promote the improvement of the people by strictly confining themselves to their own legitimate duties—by leaving capital to find its most lucrative course, commodities their fair price, industry and intelligence their natural reward, idleness and folly their natural punishment—by maintaining peace, by defending property, by diminishing the price of law and by observing strict economy in every department of the State. Let the government do this: The people will assuredly do the rest.”

—THOMAS BABINGTON MACAULAY

“It is dangerous to be right when the government is wrong.”

—VOLTAIRE

“Does the government exist to protect our freedoms, or do we exist to serve the government?”

—ANONYMOUS

“You have rights antecedent to all earthly governments; rights that cannot be repealed or restrained by human laws; rights derived from the Great Legislator of the Universe.”

—PRESIDENT JOHN ADAMS
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Author’s Note 

Is Freedom a Myth or Reality?

Does the government exist to serve us or to master us? If the government exists to serve us and if freedom is part of our humanity, how can the government take freedom from us? Is human freedom in America a myth, or is it reality?

In all my previous written works, I have emphasized the theme that all human beings possess natural rights as part of our humanity. In the Judeo-Christian tradition, we view these rights as gifts from our Creator. This is particularly so if you are an American, and if you mark the founding of this nation at July 4th 1776, as it was then that the Continental Congress promulgated in the Declaration of Independence Jefferson’s immortal—though hardly novel—words to the effect that we humans are created equal and are endowed by our Creator with certain inalienable rights, and among these are life, liberty, and the pursuit of happiness. Historians have speculated that Jefferson originally planned to use the concept of property ownership in that iconic litany of human rights, but his fear of addressing slavery in the same document in which he had characterized the long train of abuses visited upon the colonists by the king of England, would have opened the Declaration and its signers to charges of hypocrisy.

Nevertheless, Talmudic and Christian scholars, and renowned skeptics, even atheists and deists, had long held, by Jefferson’s time, that the divine right of kings was a myth, that all humans own their own bodies, and that personal freedoms are integral to those bodies. Whether the ultimate source of human freedom is found in theology or biology, freedom exists, freedom is ours by nature, and the long history of the world is really one unceasing, increasing catalogue of the epic battles for personal freedoms against tyranny.

xii

Stated differently, I have argued in my work at Fox News, as a judge, as a lawyer, as an author, lecturer, and law school professor that our basic human liberties—thought, speech, press, worship, travel, privacy, association, self-defense, bodily integrity, dominion over ownership of property, fairness from the government, and the presumption of liberty at all times under all circumstances and in all conflicts—are the essence of humanity.

If you read the Bill of Rights—the first ten amendments of the Constitution—you will see that the theme of my other works, and of this book, was pretty much accepted by the Framers. As you will read recounted here, they, like I, were skeptical of Big Government. Some, like Patrick Henry and George Mason, were, like I am, skeptical of all government. The Framers viewed, as do I, the only legitimate role of government as protecting freedom. That connotes protection from force and fraud, but it surely does not connote punishing the politically unorthodox, transferring wealth, regulating personal private behavior, stealing property, or manipulating currency. I suspect that if you actually picked up this book and have read these introductory remarks up to this point, you will generally agree with me: So far so good.

Now the dark part: There is no human liberty, natural or constitutional, expressly guaranteed in the Constitution or traditionally viewed as belonging to all persons, that has not been nullified by the government in America. We are deluding ourselves if we really think that the government thinks that the so-called guarantees of freedoms are truly guarantees. They are not. They have been tolerated by American governments unless and until the governments feel threatened by them. Of course, a guarantee that can be suspended whenever those obligated on the guarantee no longer feel bound by it, is no guarantee whatsoever.

Throughout our history, persons in America have had all natural rights denied by different levels of government, from slavery to abortion, from punishment for speech to theft of property, from denial of due process to invasions of privacy; and the government has prevailed. This book is my sixth book. All have been unhappy discussions about the Constitution and the government’s unrestrained willingness to disregard it.

xiii

This book, like its predecessors, tells the stories that generally do not have happy endings. Most of the times freedom loses. But these are arguments that come from my heart as well as my head; and they should resonate in your heart and head.

Every day in many a way, seen and unseen, liberty is lost. It is the purpose of this book to address the seen and the unseen, to argue for the primacy of the individual over the state, and to help foment a reawakening of the natural human thirst for freedom.

Come with me now on a wild ride through the annals of freedom in America; and as you read these pages, ask yourself if, at each turn, we are closer to freedom or slavery, if the majesty of the law really means what it says, and why—why—it is dangerous to be right when the government is wrong.
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Introduction 

Where Do Our Rights Come From?

After a trip to the American Midwest in 1959, Nikita Khrushchev, then the ruler of the Soviet Union, became convinced that corn could solve many of the USSR’s economic woes. Russia had long struggled with miserably inadequate food supplies, the result of years of inept Communist agricultural policies. Having witnessed the wild success of corn production in America, Khrushchev reasoned that the grain could be equally successful in Russia, and thus support increased meat and dairy production necessary to feed the population. He therefore commanded that vast swaths of land, including the frigid tundra of Siberia, be converted to corn crops. As it turned out, corn was entirely unsuitable to the Russian climate, and the plan was a complete disaster.

The reason, of course, that the policy failed was Khrushchev’s ignorance of the immutable fact—the self-evident truth—that corn can only be grown under certain conditions, and Russia’s climate did not provide them. The cost of this misjudgment was wasted resources and prolonged hunger. It is obvious that politicians must enact laws which are in accord with such “truths.” If they do not, then the inevitable consequence is human suffering. There are some things which humans and their constructed governments simply cannot change; that is to say, those things transcend our human capacities and cannot be the object of our will. Individuals and governments are thus always secondary and subject to these truths.

xvi

What are these truths, but “natural laws”? What other laws are there, with which human commands must accord? As we shall see, there are natural rights every human possesses by virtue of being human which protect our essential “yearnings” from government interference. And as we shall also see, man-made laws are only valid to the extent that they comport with and are subject to these natural rights. This is all known as the Natural Law.

This scheme is in contrast to the legal philosophy of Positivism, which says that laws need not pass any kind of moral muster to be considered valid. In other words, laws are purely “posited” by human beings, and governments are not constrained by principles such as human rights, fairness, and justice when making those laws. Not only is this philosophy that “law is whatever the government says it is” untrue, but it has facilitated mankind’s biggest catastrophes and legitimized the most malevolent regimes in human history. Why were Hitler and his policies “evil”? After all, they were enacted by a popularly elected government that followed its own procedures to acquire power and enact lawful laws. Positivists have no answer to this question, because they cannot tell us why killing millions of innocent civilians is wrong: For Positivists, the Final Solution was just as valid as a law prohibiting jaywalking. Thus, under the Positivist scheme, our rights to life, liberty, and the pursuit of happiness are only as safe as our government would care to have them.

Why do we even care whether a law must comport with the Natural Law to be considered valid? After all, if the consequence of not obeying a law is imprisonment, then we will obey that law regardless of whether it is valid or not. The answer is because, like Khrushchev’s corn plan, every time the government’s commands flout the Natural Law, evil occurs, and we lose sight of the dream which our Founders enshrined for us in the Declaration of Independence and the Constitution. We must hold the government accountable for its violations of our natural rights if we are ever to have liberty. As Jefferson once said, “Eternal vigilance is the price of liberty.” And as St. Augustine said and St. Thomas Aquinas taught, “An unjust law is no law at all.”1

xvii

This Congress Hereby Declares Gravity to Be Illegal: It Is Too Much of a Downer

Before we can discuss what precisely the Natural Law encompasses, we must examine its basis in the Eternal Law. The Eternal Law can essentially be thought of as those laws which govern the functioning of the universe, such as the laws of physics, anatomy, chemistry, mathematics, and biology. These laws are imprinted into the very order and nature of things. As an example, molecules of water can only ever be comprised of two hydrogen atoms and one oxygen atom. Change that composition, and you no longer have water. Moreover, the laws of chemistry also dictate that when water is cooled to below thirty-two degrees Fahrenheit, its molecular structure shifts, and it turns into ice. Whether one thinks of these laws as scientific rules, or the product of the divine and infallible will of God, it cannot change the following: These “truths” are immutable, and the universe is and always will be subject to them.

Furthermore, these rules are self-evident, which is to say that although we may attempt to understand their workings, their truthfulness requires no explanation or proof. When humans study science, they are essentially trying to recognize and explain those rules to which we are subject, and thus be able to predict the future outcome of an interaction between two or more “things.” The field of medicine, for example, tries to understand how a bacterial infection will respond to a particular antibiotic. If we do so, then we can know when and under what circumstances a particular antibody should be prescribed to restore the body to its normal, healthy state. We are therefore operating within the Eternal Law; and as any scientist will tell you, scientific rules don’t change. Only man-made theories for what those rules are and how they operate may change.

However, without an explanation or understanding, those rules remain just as “true”: Penicillin will combat certain infections, and gravity will always pull things toward the center of the earth, regardless of whether or not we understand how. In other words, explanation and human understanding cannot make those truths more “true”: They rely on nothing human for their existence. If they did, then they would change along with all of the vagaries in taste and flaws in reasoning of the human mind. Thus, these laws transcend the temporal human mind and all of its imperfections. Although this may seem abstract now, it will make more sense when we explore other kinds of laws which do require an explanation for their truth, and a basis for their existence.

xviii

Consider what would happen if, based upon legislative findings that gravity was causing too many injuries to falling senior citizens, Congress declared that henceforth all things shall fall at a slower speed. Clearly, this would not change the way that matter interacts with gravity, and thus the manner in which the universe functions. Rather, it would just distort other (man-made) calculations of the force of gravity: Although gravitational force would no doubt be calculated at lower numbers due to Congress’s laws, falling would hurt just as much. Consequently, we would sadly have just as many injured senior citizens as we did before, but we would have the illusion that Congress was doing something positive to protect seniors.

It would be equally ridiculous if Congress tried to declare that 2 + 2 = 22, or by printing money, there was more “value” in an economy with which to purchase goods and services. As St. Thomas More’s character states in Robert Bolt’s play A Man for All Seasons, “Some men think the Earth is round, others think it flat; . . . . But if it is flat, will the King’s command make it round? And if it is round, will the King’s command flatten it? No.” Clearly, the Eternal Law is an absolute limit on the will and power of the government. Thus, it is another self-evident truth that humans can never alter, and are always trumped by, the eternal and natural laws, or if you prefer, God’s laws and nature’s laws, or as Jefferson said, “The Laws of Nature and of Nature’s God.”

The Yearnings of Mankind

St. Thomas Aquinas stated that the Natural Law was the role in which human beings play in the Eternal Law. The primary distinction between human beings and other objects of the Eternal Law is that we are in possession of reason and free will. As stated above, human beings are able to recognize self-evident truths about the world in which we live through observation and the application of reason to those observations. Thus if we go to bed at night and the ground is dry, and we observe the next morning that the dirt has turned into mud, we are able to reason that it rained during the night. Moreover, we exercise reason and free will in order to realize all of our fundamental human yearnings, such as life, liberty, and the pursuit of happiness. This inclination to reach a proper end (our yearnings) through the application of reason is the Natural Law; it is our human nature. Although this may all sound abstract, we experience this process on a daily basis: Since we have a human yearning to provide for ourselves and our loved ones, we have learned through the exercise of reason that we can best accomplish that “proper end” by going to work nearly every day. Thus, it is a fundamental human inclination to exert energy to meet one’s natural needs. If we don’t, we die.

xix

This, of course, begs the question of what are those “proper ends” that God has dictated we as humans naturally strive for, or—for our secular readers—what nature has dictated that we instinctually strive for. Indeed, it is the perceived subjectivity of the answer to that question which has made Natural Law an unappealing philosophy to many. As was mentioned above, one of the traditional answers was “all of those things which we yearn for.” To begin with, all living things strive for self-preservation. Thus, it is a natural inclination to consume food and water, and to defend oneself from attacks. However, as humans possess certain traits which are peculiar to themselves, there are additional “ends” which we do not share with other animals. For example, it is a natural yearning to love, to acquire knowledge, and to express oneself creatively. Those yearnings, however, do not lend themselves to being “listed.” In fact, to do so is to tread into dangerous territory because if we only recognize those listed yearnings, then we are in danger of disparaging others that we leave out. As we shall discuss below, the Founders recognized this problem and provided a solution to it with the Ninth and Fourteenth Amendments.

Since I first read the Declaration of Independence as a high school student, I have been fascinated with the concept of self-evident truths. If we agree with the generally accepted definition of self-evident truths—those which do not require hard evidence in order to evince acceptance—we run into two problems. The first is that at some time there surely must have been some evidence that caused universal acceptance of these truths; as in, it is self-evident that the Sun rises in the east every morning because the ancients and we have seen it there; as in, every human being has material needs to stay alive because the ancients and we have gotten hungry and cold and awkward at nakedness; as in, all things are subject to the laws of cause and effect, except for the uncaused cause, whom believers call God and our secular colleagues call Nature. These observations of the Sun and realizations of our own self-needs are, in fact, evidence for their universal acceptance. But the universality of these “truisms” (another way of saying self-evident truths) allows us to dispense with the need to provide scientific evidence in support of them whenever we articulate them. Stated differently, no rational person can seriously challenge truisms when we use them as building blocks for our arguments.

xx

The second problem we need to confront when commencing an argument with truisms is the realization that many people are willfully blind even to the obvious. Thus, while the truism that “all Men are created equal” may have been self-evident to the Founders2, it surely was not self-evident to King George III or to the millions on the planet then and now to whom the divine right of kings provided and still provides a moral basis for tyranny. Moreover, it was not self-evident to the Founders themselves that “all Men are created equal” applied to all human beings, not solely to property-owning adult white males.

From the above we can conclude that not every person in every age is sufficiently exposed to the truth so as to recognize it. Because we are all fallen—that is, our human nature has inherited the imperfections of original sin—we do not always recognize a truism. This is so because the truth is often inconvenient, painful, and upsetting; and it requires rational thought, acceptance of revelation, and personal courage to pursue.

Jefferson’s remarkable, radical insistence that “all Men are created equal” and are “endowed by their Creator” with certain “unalienable Rights” and that among those rights are “Life, Liberty, and the Pursuit of Happiness,” and all these principles are “self-evident . . . Truths,” was surely inconvenient, painful, and upsetting to many and hardly self-evident to the elites of his time. What about women, what about people of color, what about children, what about those without property: Why wasn’t the self-evident truth of their equality and their natural rights recognized? And if the king didn’t morally have all the power he claimed to have, how did the colonists come to occupy the land that he gave them via their predecessors? Even the most enlightened of men were blind to some truisms.

xxi

What does it take to peel away errors of willful blindness? It takes intellect and free will. That we all possess the free will to pursue the truth, the intellect to recognize and accept it, and that its pursuit is the ultimate goal of human activity, is the ultimate truism. There are many self-evident truths that all rational persons recognize. Some come from human reason (the Sun rising, our needs for food, shelter, and clothing, as examples), and some come from revelation (we have the rights to life, liberty, property, and happiness; it is wrong to lie, cheat, steal, and murder, as examples). Some come from reason and revelation (government is essentially the negation of liberty; humans have free immortal souls while governments are finite and based on coercion and force). But the concept of self-evident truths—or truisms—is absolutely essential to freedom. Truisms reject moral relativism, and American exceptionalism. They compel an understanding of the laws of nature that animate and regulate all human beings at all times, in all places, and under all circumstances. And truisms equal freedom.

Once we recognize those human yearnings, we can begin to understand the evil of government commands which infringe upon those yearnings. The Third Reich provides a case study in how governments devise policies and institutions which trespass on just about every human yearning there is, and the human suffering which inevitably follows from those trespasses. It is wrong to detain, torture, and murder humans because they possess an inherent inclination to roam the world freely, to avoid pain, and to preserve their lives. Compulsory sterilization is wrong because humans possess a yearning to reproduce. Proscription of free speech is wrong because it violates the natural human urge to express oneself and communicate ideas to others. Confiscation of property is wrong because humans endeavor to produce things which enrich their lives or can be traded for other things which do so. Requiring accountability or imposing surveillance is wrong because humans desire privacy; i.e., to be left alone. When government interferes with the natural order of things, whether as innocently as planting corn in Siberia, or as atrociously as exterminating persons, there are always disastrous consequences. And even if flouting the natural law benefits a majority (as is typically the claim), there will always be someone who pays the price of having his human nature transgressed upon. Proponents of Positivism and the welfare state have not been able to demonstrate even one credible example to the contrary.

xxii

Natural Rights

Natural Rights is a related but separate concept to the Natural Law. If each of us lived on an island by ourselves, we could live without fear of the Natural Law being transgressed. However, almost all of us live in complex societies where social interaction is the norm. The problem is that humans have a frightening tendency to impede the natural inclinations of other human beings, presenting a dilemma: Although humans must be able to mesh with one another, they need to do so in a manner which preserves the Natural Law. Therefore, there is a need for rights which establish rules respecting those interactions so as to reinforce the pursuit of our yearnings implicit in nature. Professor Randy Barnett defines them in the following manner:

Natural rights attempts to identify conceptually the space within which vulnerable people need to be free to make their own choices about the directions of their lives, which includes crucially the choices of how to acquire, use, and dispose of scarce physical resources.3

In other words, our natural rights protect our ability to pursue our natural inclinations free from government interference: To live, to love, to acquire property, to be productive, to be left alone. If a human or if a government transgresses those rights, then it is violating those rules of social interaction, and hence the Natural Law.

Stated simply, because natural rights protect our human nature and are based on the eternal law, they are described as self-evident and inalienable. By self-evident, it is meant that these rights do not require some scientific proof in order to explain their existence. Humans have a natural inclination to preserve their own lives: Although we can certainly try to understand precisely why it is that humans try to preserve their lives, it can stand by itself and needs no further explanation or rationalization. Although a legislature may order that the right to life will be disregarded, it can never take that right away or alter the fundamental human yearning to live, just as Khrushchev could never change the fact that corn cannot grow in Siberia.

xxiii

Natural rights are in contrast to political rights, which we do in fact acquire by virtue of the government. Thus, in addition to natural rights, we can possess whichever political rights the government guarantees. For example, most of the rights recognized in the Constitution are Natural Rights. However, some, such as the right to be indicted by a grand jury before prosecution, depend upon the Constitution, and not the Natural Law, for their existence. Is there a fundamental human yearning to compel government prosecutors to present a case to a grand jury, at which no judge or defense counsel is present, and the make-up of which is usually timid souls eager to please the prosecutors? Certainly not. Although it may sometimes work as a matter of policy as a check on the government, it has nothing to do with human inclinations and the Natural Law. Nonetheless, it is an additional right which we enjoy by virtue of being under the jurisdiction of the federal government (as opposed to simply being human). Therefore, unlike Natural Rights which can be called pre-political, there are indeed political rights which rely upon government for their existence, and cannot be considered self-evident.

By inalienable it is meant that these rights cannot be taken away from us under any circumstances, although we can give them up. Thus, even if we desired to do so, we could never sell ourselves into slavery and relinquish all claims on liberty. Such a transaction would be void as contrary to the Natural Law. But one may argue, can’t we sell our property, thus making it alienable? Although we can alienate our property, we can never alienate our right to acquire, possess, alter, and trade property. Thus when we exchange one good for another, we are merely converting the subject of that right into something else; we are not adversely affecting the right itself. If we grew corn and donated it to a local charity, the fact of that donation does not change that we always have a right to claim future corn production for ourselves.

xxiv

The cornerstone of a libertarian understanding of Natural Rights, and how social interactions should be structured so as to maximize the pursuit of our fundamental human yearnings, is the nonaggression principle. This states that we are free to do as we choose, but only to the extent that our actions do not infringe upon the freedoms of others. Thus, my freedom to swing my arms ends a few inches in front of your nose. In addition to individuals, governments must also obey the nonaggression principle, as governments are merely the constructs of individuals, deriving their just powers from what the governed have consensually given them, and are thus temporal “things” secondary to the Natural Law.

In modern society, where the natural law has been perverted, we have permitted the government to monopolize violence and coercion. This has resulted in our sheep-like acceptance of theft of property, liberty, and dignity by the government. We have also permitted the perversion of the principle of subsidiarity. Subsidiarity encompasses von Mises’ assertion that government is the negation of liberty, Aquinas’s view that the government’s use of force should be as little as possible, and Jefferson’s mantra that that government is best which governs least. To comply with the doctrine of subsidiarity, governmental tasks should be performed by the lowest level of government possible, so as to disturb the least individual freedom, absorb the fewest public resources, and endure for the briefest time period. I know what you are probably thinking. . . . This doesn’t sound like anything in American government today. You’re right.

Elsewhere in this book, we explore a number of different natural rights which embody the nonaggression principle, such as the right to free speech and the right to property. However, whenever we attempt to discuss Natural Rights, the same “problem” that we encountered with the Natural Law arises: What exactly are those rights? As noted above, those who criticize the philosophy of Natural Rights typically do so because they are frustrated by what they perceive to be an inherent subjectivity in the method of identifying those rights. After all, the law prides itself on being objective and determinable. And sadly, the ambiguity of the Natural Law has been abused from time to time so as to disparage our natural rights.

xxv

Such was the case in Justice Joseph P. Bradley’s concurrence in Bradwell v. Illinois, an 1873 Supreme Court case that upheld Illinois’ refusal to license a woman as a lawyer. He famously stated that “the constitution of the family organization, which is founded in the divine ordinance, as well as in the nature of things, indicates the domestic sphere as that which properly belongs to the domain and functions of womanhood.” Just as geography was once plagued by the belief that the world is flat, so, too, has the practice of discerning the Natural Law fallen victim to ignorance, stereotyping, and invidious discrimination by the government.

The problem with this criticism is that it entirely misconceives the character of natural rights. Rather than be turned off by any sort of perceived subjectivity of determining our “proper ends,” we should be instilled with a sense of deep respect for and complete deference to those immutable yearnings implicit in the order of things. It is no more sensible to reject the natural law for its lack of objectivity than to disparage the field of physics for the cryptic behavior of subatomic particles, and thus revert to the belief that all things are made up of earth, wind, water, and fire because it is easier to understand. Subjectivity has absolutely nothing to do with truth, merely the ease and certainty of determining what those truths are.

Our politicians should be terrified at the prospect of encroaching upon our natural rights, and thus interfering with the natural order of things, especially because of their subjectivity, just as we would be terrified to take some experimental medicine about which nothing was known. And as we shall see, even someone who does not believe in the philosophy of the natural law must accept that, if properly followed, it avoids all of the crimes against humanity which we have seen government commit throughout human history. I speak not just of the truth of Natural Rights, but their capacity to foil tyranny.

However, the concept of rights does not in reality have to be complicated at all. Rather, all rights, and indeed all tenets of libertarian philosophy, can be traced back to one single right: The right to own property. Although we traditionally think of this as the right to control tangible, external things (and that is the understanding adopted by the chapter in this book on property rights), it really begins earlier, with a property right to one’s own body. If we acknowledge this application of the right in conjunction with the nonaggression principle, then we also recognize free speech, freedom of association, freedom of travel, and a right to privacy. As Murray Rothbard explains in his book The Ethics of Liberty,

xxvi

A person does not have a “right to freedom of speech”; what he does have is the right to hire a hall and address the people who enter the premises. He does not have a “right to freedom of the press”; what he does have is the right to write or publish a pamphlet, and to sell that pamphlet to those who are willing to buy it (or to give it away to those who are willing to accept it). Thus, what he has in each of these cases is property rights, including the right of free contract and transfer which form a part of such rights of ownership. There is no extra “right of free speech” or free press beyond the property rights that a person may have in any given case.4

If we, however, extend this property right beyond the body and acknowledge that humans must retain control over tangible things external to them, then we also recognize the ability of one to do business and freely contract with others. Moreover, it declares government initiatives such as taxation and the Federal Reserve’s inflationary policies as illegitimate and in contravention of the Natural Law. And, as we shall see, some government initiatives, such as war, violate this property right in nearly every single form it can take. Thus, although one may fairly say that libertarians share general principles such as nonaggression and “free markets,” among others, the common denominator within this philosophical movement is simply that there are certain spheres of this world which belong exclusively to the individual. We have dominion over these spheres by virtue of being human, and for that reason, they are natural rights which do not rest on any government for their existence.

Human Law

The key difference between the Eternal Law, the Natural Law, Natural Rights, and Human Law, is that the last of these is not implicit in the order of things, but is actually promulgated by humans. Nonetheless, if lawmakers are to create the best society, they must be informed by human nature. Professor Barnett notes the role that man-made law plays in the scheme of Natural Law:

xxvii

Once these [natural] rights are identified, it is a somewhat, but not entirely, separate matter of institutional design to see how they can best be protected in a world in which others are more than willing, if given half a chance, to interfere with the well-being of others. . . . Natural rights, therefore, do not enforce themselves. They are rather a mode of normative analysis used to evaluate and critique the positive law that is needed to reinforce them.5

The proper role, then, for human law is to extend those natural rights into workable legal standards. After all, we live in an extraordinarily complex world, and it is not always obvious how natural rights, such as the right to order one’s personal life, apply to new and controversial questions, such as euthanasia or net neutrality. Moreover, although there may be a natural right to enter into contracts on one’s own terms, there is an important role for laws which require that contracts take a certain form before they can be enforced (so as to minimize the possibility of fraud). Although one may intuit that the right to enter into contracts protects the ability of parties to enter into contracts without their signatures, legislatures are well justified in promulgating a law that such agreements will not be enforced. Thus, we can see that man-made law must not only respect, but preserve, protect, defend, and actually serve our Natural Rights.

Because human suffering results when man-made laws conflict with the Natural Law, and the very purpose of man-made law is to enforce Natural Rights, human laws are only valid to the extent that they uphold the Natural Law. Aquinas noted that “every human law has just so much of the nature of law, as it is derived from the law of nature. But if in any point it deflects from the law of nature, it is no longer a law but a perversion of law.”6 As we shall discuss below, one Supreme Court justice even saw fit to distinguish between acts and laws: Acts are commands which come from our politicians, and cannot be considered laws unless they comport with the Natural Law.

One might well question what is meant by valid. After all, we will most likely obey a law regardless of whether it comports with the natural law, so long as the consequence of disobeying that law is punishment. By imposing a requirement of validity, we ensure that our government is constrained by the Natural Law. Could our politicians, practically speaking, pass laws which violate the Constitution? Of course, as is frequently the case. But central to the Natural Law and to the Constitution itself is the belief, held by the people and our judges, that such laws are not valid and should be struck down. So, too, the Natural Law, like the Constitution, will only constrain our government if there are those among us who hold it accountable to the Natural Law.
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If there is any message that I hope to communicate in this book, it is that all of us should be constantly questioning the validity of our officials’ commands. If they violate the Natural Law, then we must do everything in our power to right their wrongs and restore our freedom; at the simplest, it will entail voting them out of office; at the most extreme, it will mean abolishing that government altogether.

The importance of questioning the validity of Human Law can be seen in the American civil rights movement. Racially discriminatory laws were, of course, often obeyed, because the consequences of not doing so was imprisonment and police brutality. However, civil rights activists, including the Reverend Dr. Martin Luther King Jr., knew that those laws did not comport with the Natural Law, and thus if African Americans were ever truly to be free, they must do everything in their power to have those laws repealed:

When the architects of our republic wrote the magnificent words of the Constitution and the Declaration of Independence, they were signing a promissory note to which every American was to fall heir. This note was a promise that all men, yes, black men as well as white men, would be guaranteed the unalienable rights of life, liberty, and the pursuit of happiness. . . . Instead of honoring this sacred obligation, America has given the Negro people a bad check, a check which has come back marked “insufficient funds.” But we refuse to believe that the bank of justice is bankrupt. . . . I have a dream that one day this nation will rise up and live out the true meaning of its creed: “We shall hold these truths to be self-evident: that all men are created equal.”7
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Dr. King recognized that those laws were not just bad or unwise, but illegitimate because they violated the fundamental truths of the Natural Law. Civil rights were not mere political rights which could be granted or taken away as government saw fit; rather, since they come from our humanity, they relied upon nothing from the government for their existence. As we shall now explore, and as noted by Dr. King, this scheme of Natural Law was adopted by our Founders and enshrined in the Declaration of Independence and the Constitution.

The Promise of Freedom

Although our rights would exist even if they were not recognized by the Constitution, a scheme of Natural Rights nonetheless is enshrined in the Declaration of Independence and Constitution, and forms the basis for our entire legal system (or what our Founders intended to be our legal system). As previously noted, Jefferson specifically characterized our rights to life, liberty, and the pursuit of happiness as inalienable and self-evident. Moreover, he justified the entire American Revolutionary War as an effort to restore the protection of our Natural Rights:

When in the Course of human Events, it becomes necessary for one People to dissolve the Political Bands which have connected them with another, and to assume among the Powers of the Earth, the separate and equal Station to which the Laws of Nature and of Nature’s God entitle them, a decent Respect to the Opinions of Mankind requires that they should declare the causes which impel them to the Separation.8

Thus, the entire basis for our independence as a nation is the recognition and protection of our Natural Rights. The Founders did not believe that the tyranny of King George III was merely imprudent or unwise but, like Dr. King, found it to be illegitimate.

In 1798, Justice Samuel Chase acknowledged the idea that government behaviors contrary to the Natural Law are invalid when he proclaimed in the famous Supreme Court case of Calder v. Bull, which addressed the applicability to state legislatures of the Constitution’s prohibition of ex post facto laws, that
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there are certain vital principles in our free Republican governments, which will determine and over-rule an apparent and flagrant abuse of legislative power. . . . An ACT of the Legislature (for I cannot call it a law) contrary to the great first principles of the social compact, cannot be considered a rightful exercise of legislative authority.

Thus, government is always constrained in principle by the Natural Law— which Justice Chase called “the great first principles of the social compact.”

Natural rights are also referenced in and protected by the Constitution. The Ninth Amendment states that “the enumeration in the Constitution of certain rights shall not be construed to deny or disparage others retained by the people.” What would constitute the “rights . . . retained by the people,” if not Natural Rights? By proclaiming that those rights are retained, the text of the Constitution expressly rejects the philosophy of Positivism: Because those unenumerated rights remain with individual human beings, Congress and the president cannot take them away by enacting a law or issuing a command to that effect.

Moreover, since the Bill of Rights constrains the federal government, the Fourteenth Amendment protects individuals from similar encroachments of our Natural Rights by the States: “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States.” What would be the privileges or immunities of American citizens, if not our Natural Rights? After all, the amendment does not say, “The enumerated rights in the Bill of Rights shall apply to the States.” Thus, states are constrained by more than just those rights expressly listed in the Constitution, but also by those natural rights which are not easily identified and listed. We explore a method for enforcing those rights elsewhere in the book in the chapter called “When the Devil Turns Round on You: The Right to Fairness from the Government.” Why the Fourteenth Amendment refers to privileges and immunities instead of rights is an interesting story, but it is of no semantic significance.
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Dr. King, in his “I Have a Dream” speech, referred to the protection of Natural Rights as the promise made by our Founders to the American people. Proponents of Positivism must coherently argue why we should now uproot the entire basis for our independence and default on that promise. As we shall now see, they have not been able to make the argument coherently, but they have profoundly uprooted the basis of our independence with their material assaults on the Natural Law.

Positivism

Positivism teaches that law is whatever is affirmatively put forward by human lawmakers. To a Positivist, the law is whatever the lawgiver/lawmaker says it is. Consequentially, under Positivism all of our rights are granted to us by the government, and they can be taken away at the discretion of the government. The central feature of Positivism is that an act is considered a law simply if it was lawfully enacted and is enforceable. In other words, laws are those commands which people can be coerced into obeying. Thus, Positivists would contend that Hitler’s Final Solution, regardless of its morality, can be described as law. By contrast, Positivists expressly disclaim that there is any “higher law” with which human law must conform if it is to be truly considered a law. As discussed earlier, Positivism can be a very tempting legal philosophy, given that if government systematically disparages our rights, then as a practical matter it appears as if we do not in fact possess those rights. It is also tempting because, in a free society, whether a democracy or a republic, the majority in the government, the majority of those who write the law, have their way with no constraints. “The majority rules” is a popular, populist, and Positivistic taunt. It is also destructive of freedom.

Why did Positivism develop as a legal philosophy? After all, legal philosophies typically arise in response to a particular situation, just as Natural Law developed during a period of Absolutism, when it was believed that kings were divine, and thus they and their commands were superior to their subjects; during such times of tyranny, the inherent truth of the Natural Law is at its most obvious. Professor Barnett notes that we can literally see the truth of the Natural Law by observing the direction in which refugees travel—toward freedom, and away from oppression.
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Positivism is said to accomplish two objectives; the first is that law is “written,” and thus, persons do not have to worry about being surprised by unwritten legal obligations binding upon them. Positivists fear that judges who simply disagree with the collective judgment of the people may strike such laws down under the auspices of the Natural Law. If we are to err to any side, it should be the collective knowledge and experience of we the people, not judges. It is for this second reason, as we have seen, that Positivism is described as fundamentally majoritarian. Stated differently, no matter how ill-advised, unnatural, or immoral; how unlawful, unconstitutional, or hateful; how biased, self-serving, or fraudulent; under Positivism, the majority that lawfully controls the government lawfully gets its way. This is the second objective of Positivism.

There are, however, some problems with Positivism, several of which have already been discussed. First, Natural Law thinkers also recognize a need for written, man-made law which can provide guidance and a sense of certainty to the populace. They only pose the additional requirement that those written laws be grounded in the principles of the Natural Law.

Second, Positivism’s emphasis on majoritarianism has proven itself to be a woefully inadequate substitute for a scheme of Natural Rights. Although the theory of Positivism allows for the promulgation of laws which favor the majority, it also facilitates the promulgation of laws which benefit a minority at the expense of the majority, as was the case for centuries with Feudalism. Thus, Positivism is contingent upon effectively functioning democratic processes; without them, Positivism collapses in on itself. Anyone discontented with lobbying practices in Washington can understand this flaw of Positivism.

Why should the transgression of the natural rights of a minority be any less abject than doing so to a majority? After all, Jews were an ethnic minority in Germany; does that make the Holocaust any more tolerable? Because the Natural Law applies equally to individuals and minorities as well as majorities, any transgression of it is just as damaging to the immutable order of the universe. If we steal one hundred dollars instead of one million dollars, it is still theft, and a violation of another individual’s property rights.
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As human history teaches us, many of the most egregious human rights violations have come at the hands of majorities in so-called advanced societies. Was it not a majority of white Americans which for two hundred years institutionalized slavery, the ultimate violation of Natural Rights? Even Abraham Lincoln, the so-called Great Emancipator, was not an abolitionist out of principle, but rather out of temporary military necessity to cripple the southern economy and win the Civil War. Was it not democratically elected officials who detained (Asian) Japanese American citizens during World War II, but not (Caucasian) German American citizens? Perhaps the most extreme example of the tyranny of the majority is abortion: Unborn fetuses obviously cannot partake in the political process, and therefore are, for the purposes of this discussion, a minority which has been “outvoted.” What could constitute more natural yearnings than to be born and to develop into a human being?! Nonetheless, abortion is a widely accepted practice even in those advanced societies with the greatest protections for fundamental rights.

The requirement that law is whatever can be enforced is also imprudent, and simply untrue. In his speech to the people of London, the character V in V for Vendetta eloquently addressed the issues of truth and enforceability in the law:

There are of course those who do not want us to speak. I suspect even now, orders are being shouted into telephones, and men with guns will soon be on their way. Why? Because while the truncheon may be used in lieu of conversation, words will always retain their power. Words offer the means to meaning, and for those who will listen, the enunciation of truth. And the truth is, there is something terribly wrong with this country, isn’t there? Cruelty and injustice, intolerance and oppression.9

V, like our Founders and Dr. Martin Luther King Jr., recognized that the truncheon was simply not an adequate substitute for the principles of “fairness, justice, and freedom”; the enforceability of unjust laws cannot change the truth that our Natural Rights are being transgressed.
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Conclusion

Although we have explored at length how man-made law must be subject to the Natural Law, perhaps the best indication of the falsehood of Positivism is that, deep down, we know that the transgression of our natural rights is wrong. We do not simply disagree with it, but feel a sense of visceral outrage that one human would try to treat us as inferior and subject to his will; it is antithetical to our selfhood. Thus it is in our human nature not just to yearn for freedom, but to recognize when those yearnings are unnaturally restricted.

Elsewhere, V referenced Thomas Jefferson when he stated that “people should not be afraid of their governments. Governments should be afraid of their people.” It should be clear that Positivism’s scheme of law relies upon the people obeying laws because they are afraid of the government, not because those laws are in accord with the Natural Law, and therefore just.

If we are to live forever in a legal system founded on Positivism, then we can only hope that we will have laws which, coincidentally, happen to be just. But there is another way, the way of the Natural Law: Rather than be content to follow the will of the truncheon, we can choose to listen to those words which enunciate truth, and our Founders’ promise that those truths will not be denied by government.

This book is about the titanic battle between adherents of Positivism and believers in the Natural Law; stated differently, between Big Government and individuals. As we shall see, the danger that befalls individuals inevitably comes from the government. The government makes it dangerous for us to be right when it is wrong.
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Chapter 1 

 Jefferson’s Masterpiece: 

The Declaration of Independence

When I think about current mainstream sentiment, that the federal government can regulate all personal behavior, right and wrong, protect us from every catastrophe, take care of us from cradle to grave, and tax any activity, I wonder: When did Americans lose their way? How have we as Americans strayed so far away from the ideals which brought about the American Revolution? Do most Americans even know that the American Revolution was not the war for independence but instead the cause of the war for independence?

John Adams explained in a letter to H. Niles in 1818 when he wrote, “But what do we mean by the American Revolution? Do we mean the American war? The Revolution was effected before the war commenced. The Revolution was in the minds and hearts of the people; a change in their religious sentiments of their duties and obligations.”

What were these duties and obligations that changed in people?

The Revolution before the Revolution

What exactly was this Revolution that occurred in people’s minds, who started it, and when? Many people consider the British philosopher John Locke to be the grandfather of the American Revolution. Locke was the father of what was formerly called Liberalism; he was one of the most important Enlightenment thinkers, and in 1689 he published his two most influential essays entitled The Two Treatises of Government. The second of these two treatises was An Essay Concerning the True Original, Extent, and End of Civil Government.
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The Freest Nation in the World: The United State of Nature

In his second treatise, Locke traces the evolution of man from when he is born in a state of nature, to being part of an organized society governed by the laws of nature. Locke starts off his theory with a description of the state of nature; where all men are born equal, free, in possession of certain natural rights, and governed by the natural law of morality. This theory of equality means no one has rights that are superior to any others’, and these natural rights are rights that are possessed by all people, given by our Creator, as a consequence of our humanity.

Societies will form naturally because individuals will come together in an attempt to acquire various goods and property, which will inevitably lead to conflict because of man’s fallible nature. It is for this reason alone that governments will form, with their only roles being the protection and preservation of every individual’s natural rights, and the only way the government gains this power is through the consent of the individuals involved. According to Locke, if governments abuse their powers, or if individuals do not consent to their governance, it is the right of the people to revoke their consent or to alter or abolish the government. What is the role of government today? Did anyone actually consent to this government? Where and how do you go about giving your consent, do they even ask for it, is it assumed that you implicitly consent, and more importantly, how do you revoke that implied consent?

Two Wrongs Don’t Make a Right

As we can see, our liberties, rights, and freedoms existed before governments are formed, or as French lawyer Frédéric Bastiat stated in 1850, “Life, liberty, and property do not exist because men have made laws. On the contrary, it was the fact that life, liberty, and property existed beforehand that caused men to make laws in the first place.” This is a far cry from the mainstream view of rights and liberties in America today; but wasn’t Locke’s theory the foundational theory upon which America was created in the first place? It seems modern American thought has replaced the theory that the only just role of government is to protect our natural rights, with a theory that the role of government is to give us our rights. How can the government give us what it does not have? What path has this led us down? Does the individual have the right to live his own life as he wishes anymore? It actually seems that some tyrannical central government has assumed this role for him, all supposedly in the best interests of the general welfare, of course.
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You Cannot Purchase Rights from Wal-Mart!

It is very important to understand what a right is, especially since Big Government progressives in both the Democratic and the Republican Parties have been trying to trick us. These folks, who really want the government to care for us from cradle to grave, have been promoting the idea that some goods are rights. In promoting that false premise, they have succeeded in moving the debate from whether the feds should micro-manage our lives to how the feds should micro-manage our lives. This is a false premise, and we should reject it.

What is a right? A right is a gift from God that extends from our humanity. Thinkers from St. Augustine to St. Thomas Aquinas, from St. Thomas More to Thomas Jefferson, from the Reverend Dr. Martin Luther King Jr. to Pope John Paul II to Justice Clarence Thomas, have all argued that our rights are a natural part of our humanity. We own our bodies; thus, we own the gifts that emanate from our bodies. So, our right to life, our right to develop our personalities, our right to think as we wish, to say what we think, to publish what we say, our right to worship or not worship, our right to travel, to defend ourselves, to use our own property as we see fit, our right to due process—fairness—from the government, and our right to be left alone, are all rights that stem from our humanity. These are natural rights that we are born with. The government doesn’t give them to us, and the government doesn’t pay for them, and the government can’t take them away, unless a jury finds that we have violated someone else’s rights.
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John Locke advanced our understanding of Natural Rights with his theory which explained what humans were naturally able to do in the perfectly free state of nature. In this state, humans were free to order their own actions, exercise their free will, employ their own person, and acquire and dispose of their own possessions. The state of nature (human existence without government and without the need for government) was also a state of equality; where no one’s rights were subordinate to any others’ rights. Thus, no person has the right to tell another person how to order his life, and no human may impose his will forcibly or coercively to deprive another human of his free will.

More generally, a right involves a sphere within which we are free to make our own decisions without any interference from the government, individuals, or entities. Just as we gain personal property when we mix our labor with nature to allocate food to ourselves, we then gain the right to be the sole decider of what to do with that property. From this it follows we should also be the sole decider of what to do with all of the other emanations from our bodies. If government were to regulate any of our rights, we would lose our personhood. Rights ensure such a result will not happen.

What is a good? Locke also spoke of humans as animals who naturally need to acquire property. Goods are those “things” we want or need as humans. In a sense, a good is the opposite of a right. Similarly, we have a right to acquire these goods in order to be able to fulfill our wants and needs, at least to the extent that these goods are scarce (unlike air, except for a scuba diver, who then must possess exclusive rights to his oxygen tank). The easiest good to analyze is food because it is such a basic necessity for all human beings. Prior to being claimed by any person on earth, a piece of fruit is no one’s property. If fruit is the property of all humans on earth, and could never be privately owned, then every time we bite into an apple, we would be eating someone else’s property; or if it is no one’s property, then we would be stealing each time we bite. It is unreasonable to believe in a theory that results in humans violating another’s rights every time they wish to eat; this would lead to the choice between constant violations of others’ rights or starvation.
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Nor is the scheme of natural rights a uniquely religious concept. The only premise one need accept is that humans are created; it is immaterial whether it is by God or by nature. If a Catholic scholar declares that the female birth cycle is a miracle from God, and an atheist scientist explains the process with a focus on human biology, anatomy, chemistry, and physics, does it undermine the occurrence of human pregnancy? Of course not; they are just two explanations of the same naturally occurring phenomenon, and though they start off with differing premises, they end up in the same place. Why then should a Catholic scholar’s interpretation of Natural Rights being a gift from God be any different from an atheist scientist believing our Natural Rights come from our humanity? Just as pregnancy exists no matter how it is explained, the different explanations of the source of Natural Rights, God or rational humanity, do not change humans’ possession of Natural Rights upon our entering into existence.

Governments Protect and Serve Others; You Don’t

It is worth noting that the Founders, having experienced the tyranny of both kings and democratically elected majorities, adamantly rejected the notion that rights came from a society, rather than by virtue of being human. But how is such a notion possible? Is society not just a collection of individuals? How could you have the right to liberty, yet at the same time be forced to serve others’ best interests? It is impossible, and best explained by Ayn Rand: “It only stands to reason that where there’s sacrifice, there’s someone collecting the sacrificial offerings. Where there’s service, there is someone being served. The man who speaks to you of sacrifice is speaking of slaves and masters, and intends to be the master.”1

The word collectivist is appropriate for this view not only because it is a collective view of society, but also because it is the guardians who are the ones that are collecting our sacrifices, which in their view, we have no right to. No one’s rights to life or liberty or property are protected in this system, because if your life and your liberty and your property are not in the best interest of society, then society can take them away, or as the American lawyer, newspaper editor, and politician Gideon J. Tucker said, “No man’s life, liberty, or property are safe while the legislature is in session.”2 This is a purely subjective theory of morality; and since any behavior can be rationalized while using a subjective theory of morals, it is a horrible theory upon which to base the governing of a society. Take the southern states in this country in the pre–Civil War era; when viewed as a collective society, dominated by white southern male farmers, was slavery not in the best interest of those who dominated that society? Any theory of government where slavery could be justified is immoral and abhorrent. While slavery might be in the best interest of the majority of members in society, it is definitely not in the best interest of the minorities in that society (the slaves).
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History is full of examples of atrocities perpetrated by societies acting under the will of the majority. People tend to forget that Adolph Hitler was democratically elected, but people will never forget what resulted from his reign over Germany. In the antebellum American South, slavery was also present in a democratic society. The majority of voters in the South were white people who were property owners. These people authorized themselves by law to own black people as slaves. The Los Angeles Times, in a 1992 editorial about California politics at the time, stated,

Democracy is not freedom. Democracy is two wolves and a lamb voting on what to eat for lunch. Freedom comes from the recognition of certain rights which may not be taken, not even by a 99% vote. Those rights are spelled out in the Bill of Rights and in our California Constitution. Voters and politicians alike would do well to take a look at the rights we each hold, which must never be chipped away by the whim of the majority.3

Amen.

Liberty never lasts in a system where all laws are created by a majority vote; as Benjamin Franklin said, “When the people find that they can vote themselves money, that will herald the end of the republic.” It was for this reason the United States was not founded as a democracy. James Madison expressed this view in Federalist No. 10 of The Federalist Papers:
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Hence it is that such democracies have ever been spectacles of turbulence and contention; have ever been found incompatible with personal security or the rights of property; and have in general been as short in their lives as they have been violent in their deaths. Theoretic politicians, who have patronized this species of government, have erroneously supposed that by reducing mankind to a perfect equality in their political rights, they would, at the same time, be perfectly equalized and assimilated in their possessions, their opinions, and their passions.4

Our Duty to Protect Our Rights with a Locke

After John Locke created the seeds of Revolution, it fell to someone in America to plant these seeds in the minds of his brethren in order to form a better society. Thomas Paine, a student of the Enlightenment, assumed this responsibility when he wrote and published a pamphlet entitled Common Sense on January 10th 1776. It was an instant success. At its time it was the best-selling book in American history, selling about five hundred thousand copies in its first year. This book was so popular because it was a beautiful argument premised on Locke’s revolutionary ideas, with the aim of solving the colonists’ woes. His solution, of course, was American independence from Britain and the creation of a new and just form of limited governance.

Paine began Common Sense by restating Locke’s theory of man in the state of nature and why governments are formed. Paine understood his first goal was convincing Americans to go to war with Britain to win independence. To achieve this goal, Paine presented, and refuted, all of the arguments against maintaining the status quo and remaining loyal to Britain.

I Pledge Allegiance, to the Crown, of the United States of America

First, he tackled the theory espoused by British loyalists that since America had flourished under British rule, it should maintain its tight political bonds to Britain. Paine declared this just as absurd as concluding that because a baby had grown by drinking milk, it should never mature to eat meat. Paine even refuted the premise of this argument completely, and instead suggested that America had flourished despite British rule over the colonies and not as a result of British rule over the colonies.
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This debate is eerily similar to a debate between American conservative political commentator Pat Buchanan and Thomas DiLorenzo, an economics professor at Loyola University Maryland.5 Buchanan suggested that it was because of the institution of central banking and protective tariffs that the American economy saw the greatest progress in world history, progressing from half the size of the British economy in the mid-nineteenth century into twice the size of the British economy in the early twentieth century. DiLorenzo correctly refuted this claim by stating that it was not only despite these government institutions and interventions that the American economy progressed, but that these interventions hindered progress by creating four stock market crashes, and several other boom-and-bust cycles. It is a shame that it is Buchanan’s, and not DiLorenzo’s, views that are accepted in the mainstream today. Sadly it seems that in the long run, the American Revolution did not change Americans’ loyalty to the throne of England; it only replaced the throne of England with the federal government of the United States of America.

That Is Absurd to Me Because I Have Lost My Common Sense

Paine then addressed the next argument, which was that Britain’s army and navy provided necessary protection to the American colonies. But the protection of the American colonies was for Britain’s own financial gain and nothing more. In addition, Paine pointed out that since the colonies were dependent on British rule, they were seen as allies with Britain, and thus forced to be enemies with Britain’s enemies. However, if they were independent, then they would no longer be enemies with nations such as France and Spain, with which they had no quarrel.

Why Doesn’t the Earth Revolve Around the Moon?

Paine then explained that if the colonies were to reconcile with the British government, the abuses of the present condition would only repeat themselves, which would make it impossible to return to a state of tranquility. Paine called it absurd to believe that Britain possessed adequate ability to govern such a large and intricate land, and we can see this when he wrote,

Small islands not capable of protecting themselves, are the proper objects for kingdoms to take under their care; but there is something very absurd, in supposing a continent to be perpetually governed by an island. In no instance hath nature made the satellite larger than its primary planet, and as England and America, with respect to each other, reverse the common order of nature, it is evident they belong to different systems: England to Europe, America to itself.

This size and population disparity is the crux of Paine’s just form of government. The old system had a crown in the nation’s capital that ruled over all the subjects of the land. You can imagine a pyramid of power with the king being on top, then the nobles and military right below him, with the common folk, accounting for most of the population, all the way at the bottom. How could one man be expected to create all the laws that were designed to govern the lives of so many people?

Pyramids Are Naturally Upside Down

Paine attempted to flip this pyramid right on its head. The common folk, or every individual, would make up the laws that were to govern their own lives and property. They would then elect representatives who would create laws, in accordance with the laws of nature (natural rights), which governed social interactions between individuals with the only goal of preserving the individual’s rights. These representatives would elect a leader of the colony who would enforce the laws, once again in accordance with the Natural Law, regarding inter-colonial matters.
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Surely a system with a localization of power, where every individual is in charge of dictating his behavior, based on what is in his rational self-interest makes a lot more sense than having some Congress with a few more than 500 members create the laws for approximately 310 million Americans. Happiness, peace, and liberty clearly cannot be achieved when one institution is making laws for an entire population, especially when the population it is making laws for is 620,000 times larger than the population of the people making the laws. We have seen in America what happens when 500 people are in charge of making the laws of the land; it is those 500 people whose best interest those laws are designed for. It is certainly not your best interest they are legislating for, but their own. Corruption, cronyism, favoritism, corporatism, and despotism are the likely results of a system that is run with this or any type of central authority. Happiness, peace, and liberty are only enjoyed by the central state, and the powerful elites with whom it is partners. Each individual can only experience happiness, peace, and liberty through a system where he is making the personal choices which govern his own life and regulate what he can do with his own property.

The Military Presence Around the Globe Is Too Big Not to Fail

Once Paine finished with his case for why the colonies needed to fight for independence, his next task assessed America’s then current ability to gain independence. He started this off by asserting that the contemporary brewing question was not if America would separate from Britain, but when. There was no better time than the present (1776), he argued, because at that time America had more than sufficient manpower to form a powerful army, and plenty of resources that could raise a navy, which could be used to defeat the British. Paine affirmed that not only should the colonists create a strong navy for the purpose of fighting a war for independence against Britain, but in addition as a result of Britain’s navy being spread thin around the globe during this time in history, Britain was unable adequately to defend the coast of the massive continent from the possible threat of a foreign invasion. Paine thus contended that if Britain continued its rule over the continent, its ability to defend America would become severely deteriorated.
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America’s military is currently spread over 130 countries in the world and has more than 900 permanent military bases. The maintenance of this foreign empire is costing approximately one trillion dollars per year, as well as countless numbers of American and foreign military and civilian lives. Not only does this make America’s homeland defense extremely weaker (and, as we have seen before, it actually creates more enemies), it is also making America’s economy extremely weaker, and will inevitably lead to a collapse in the U.S. dollar. Will this scenario not bring about a “deteriorated” United States like Paine had worried about in Common Sense?

How Special Is Your Interest?

Paine’s urgency was his understanding of the long-term effects British mercantilist policies would have on the economy of the colonies. The passage of the Navigation Acts in 1650 permitted the colonists to trade only with Britain, and if they wished to trade with other nations, the goods traded must first be shipped to British ports. Through this system, Britain was able to force the colonies to focus on the production of raw materials, which were shipped to Britain where they were changed into higher-priced manufactured goods that were shipped back and sold to the colonies. This mercantilist system created large and successful business elites in Britain during this period. As explained in the Library of Economics and Liberty, “the mercantile system served the interests of merchants and producers such as the British East India Company, whose activities were protected or encouraged by the state.” It was Paine’s belief that the British government would just parcel out unused land and resources in the colonies to the same British elites, who were the beneficiaries of the British government’s mercantilist policies.
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Paine believed this land would be used much more productively by the colonists to do such things as pay down their debts and build a better society. What happens when the United States federal government pursues policies that favor and strengthen certain economic elites, and then parcels out lands and resources to these groups? Everyone certainly remembers the disaster that ensued in the summer of 2010 when the U.S. government gave oil giant British Petroleum (BP) the rights to drill into the sea bed on the bottom of the Gulf of Mexico. After the Exxon Valdez disaster off Alaska in 1989 had been cleaned up and nearly paid for by Exxon, the oil companies lobbied the Congress for liability limits—maximum amounts that they could be held to pay in the event of a disaster. A Republican Congress and President Clinton together made it the law that oil companies would be limited to pay seventy-five million dollars for cleanups, and the taxpayers—that would be you—would pay the rest. In return, the feds would be able to tell the oil companies where to drill, and how to transport their oil.

In the case of BP, it asked the State of Louisiana if it could drill in five hundred feet of water, and Louisiana said it could. The federal government vetoed that and told BP it could only drill in five thousand feet of water. Never mind that no oil company had ever cleaned up a broken well at that depth and never mind that the feds had never monitored a broken well at that depth and never mind that BP only needed to set aside seventy-five million dollars in case something went wrong. The feds trumped BP’s engineers, and the feds trumped the wishes of the folks who live along the Gulf Coast, and the feds decided where this oil well would be drilled.

Disaster struck. The feds did nothing. Oil gushed out in an amount that is so great as to be immeasurable. Political pressure grew. President Obama eventually panicked because he believes that his federal government can right every wrong, regulate every activity, and protect us from every catastrophe (“Daddy, did you plug the hole?”). He is wrong. Louisiana Governor Bobby Jindal was ready to build barriers to protect his State’s coastline, and the feds said no. The President even invoked powers that allowed him to supervise the cleanup using BP personnel and equipment. And the oil still gushed. Then, the President stopped all oil drilling in the Gulf, putting thousands out of work. Then, he demanded billions from BP so his team could decide who gets it, and a terrified BP gave him all the cash he asked for.
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So, the government that foolishly limited BP’s maximum liability, the government that claimed it knew where best to drill, the government that actually stopped locals from protecting their own shoreline—that would be the same government that bankrupted Social Security, Medicare, Medicaid, the post office, Amtrak, and virtually everything it has managed—now wants to decide who gets BP’s cash.

The last time this government had this much private cash to give away, during the GM and Chrysler bankruptcies, it disregarded well-settled law and gave it to the labor unions. To whom will it give this cash—the innocent injured or its political friends?

The government cannot protect us from every catastrophe, especially ones its rules have facilitated. How about this: That government is best which governs least. The people have a right to a government that obeys the laws of economics, the laws of physics, and the Constitution. Let private enterprise do what it does best, and keep politics out of the way. If the Constitution was written to keep the government off the people’s backs, it is time for the feds to get off.

I Revoke My Consent to the Government’s Declaration of Dependence

Some important and influential American colonists recognized Paine’s criticisms, and consequently exercised their positive moral duty to disobey an unjust government, a duty to which we will return in the last chapter of this book. These colonists, who were all delegates of the thirteen colonies, gathered together to form the first Continental Congress of the United States of America. Their first job was to form a committee of delegates to draft the first law of the United States, which was the Declaration of Independence. On June 11th 1776, the Congress appointed Thomas Jefferson, John Adams, Benjamin Franklin, Roger Sherman, and Robert R. Livingston to a committee in charge of drafting the declaration.
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Thomas Jefferson’s Movin’ On Up on the Free Side

This committee then voted to delegate the responsibility of drafting the declaration to Thomas Jefferson and John Adams. John Adams subsequently passed the sole responsibility to Jefferson because of Jefferson’s education in the classical liberal philosophy espoused by John Locke on which the Declaration was to be based. Also, Adams gave three other reasons for why Jefferson should draft the document: “Reason first, you are a Virginian, and a Virginian ought to appear at the head of this business. Reason second, I am obnoxious, suspected, and unpopular. You are very much otherwise. Reason third, you can write ten times better than I can.”

Most Americans are aware of the existence of the Declaration of Independence, but when was the last time you read it? Or better yet, when was the last time you heard someone quote, speak, or teach about the Declaration of Independence? Many times when I quote this document in conversations I have with many Americans, highly educated people nonetheless, they have not the slightest clue of where the quotes I speak of originate. Some even maintain that it was something written by Karl Marx!

Let us now look at the text of the Declaration of Independence. The most important section is the second paragraph, because it is where all of the meat is found of the colonists’ moral and political philosophies on which they were basing the need for independence:

We hold these Truths to be self-evident, that all Men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty, and the Pursuit of Happiness.6

As we have seen, a self-evident truth is a statement of fact that proves itself; one that needs no explanation. As we have also seen, one of those self-evident truths is that all men are created equal. An important distinction must be made here. The meaning of equal is not meant to be construed as the equality of ability, brain power, wealth, or that all men are equal in every conceivable sense. However, it restated Locke and Paine’s position, which was that no man has a mandate from God to rule over other men. What this moral position sets up is a governmental system or a society where the king, even if his name is George, or Abraham, or George W., is not a superior moral instrument with power over the natural rights of the people whom he attempts to govern.

15

Put differently, no man is endowed with rights superior to anyone else; and this is the absolute fundamental principle on which Locke and Jefferson wrote and upon which the American government was formed. No scientific study or knowledge should be needed to conclude that it is a self-evident truth that the best system of governance is one that recognizes and guarantees equality of rights for all.

The next part of the Declaration goes on to state “that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty, and the Pursuit of Happiness.” In the old days, the king could essentially do no wrong since he was actually regarded as the only person who had the power to create the laws, which power the ancient beliefs held was given to him from God. Since this was the case, then the king was to make all laws and rule all of his subjects, and this was seen as the only means of achieving peace.

When Jefferson recognized the truism that all men are created equal, he was introducing a government in which the rights of every man were recognized and respected by every other man, even those in the government. When Jefferson stated that all humans are endowed with “certain unalienable Rights,” he meant that not only are we all born fully possessed of our rights, but these rights are unalienable, meaning they can only be surrendered by conscious intentional criminal behavior. As Jefferson wrote, “Everyone would agree that each of us is born without governmental permission or involvement. It is evident our very lives come from nature or God. The government does not breathe life into anyone.” Jefferson certainly was not introducing the system we have today; where Congress gains its powers from a majority vote and then has the ability to right every wrong, and regulate every behavior. Where does a government get its power from? Jefferson answered. That to secure these rights, governments are instituted among men, deriving their just powers from the consent of the governed.

The common usage of the word secure has been corrupted over the years to mean “to obtain” as well as “to safeguard.” When this line was penned, however, secure only meant “to protect,” so, just as Locke said men are born with certain rights, to make certain no one can take these rights away from them, men created governments. This sentence also restates the Western premise that governments can only come about, and gain just powers, through a contractual agreement between those who are governed and the government. You must take note that nowhere does Jefferson assert that a government may attain its just powers from the consent of a majority. This means that the consent to be governed must be given by every single person, which also means that if any single person does not give his or her consent to the powers the government exercises over him or her, then they may in fact be unjust powers.
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Conclusion

Wouldn’t it be in every American’s best safety and economic interests to bring an end to this madness? The stranglehold the federal government has over our everyday lives is almost impossible to escape without a complete abolition of the government. How has the government been able to gain the powers necessary to grow so large?

Having explored the history and original understanding to the Declaration of Independence, we are now in a position to delve into the Natural Laws which the Declaration sought to secure. And we shall also see that throughout our history, the principles of the Declaration have been trod upon time and time again. If we, as the colonists, continue to live under the yoke of an unjust government, then we must similarly exercise our natural right to disobey the government.
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Chapter 2 

 Get Off My Land: 

The Right to Own Property

In 1985, Henry Weinstein bought a commercial building at 752 Pacific Street in Brooklyn, New York. Never in his wildest dreams did he imagine that twenty years later the government would take it away and hand it over to a private developer. Weinstein said he would have been shocked if his property was taken away for a highway, library, hospital, or bridge; however, seeing it taken to pave the way for Forest City Ratner’s (FCR) Atlantic Yards project was in his own words “the most un-American thing [he has] ever experienced.” FCR, owned by Bruce Ratner and Russian mogul Mikhail Prokhorov, then sold tax-free bonds to finance the development’s keystone venture: An 18,000-seat basketball arena for the New Jersey Nets at Flatbush and Atlantic Avenues near downtown Brooklyn. Was America supposed to be a country with a government that can just take away your property against your will and transfer it to a basketball team?

American history is riddled with stories such as this one of the government either physically taking private property or regulating the usage of the property to the extent where it is rendered useless. Many historians believe that a sovereign state has an inherent right to seize private property. This power originated from tyrannical monarchies in Europe. For example, in 1066, William the Conqueror seized practically all of the land in England. While he maintained absolute power over the land, including the right to repossess it, he granted temporary possessions, called fiefs, to landholders who served as stewards. In return for this favor, the stewards paid fees, pledged allegiance, and provided military services to the king.
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Could you imagine living in a system where you could never own your own property, but instead, you could only possess property while constantly having to pay to use it, and provide your leaders with military service in the event of war? It should not take such a wild imagination to envision this, considering that currently in the United States, we live under such a system. Individuals are forced to pay income taxes for the fruits of their labor. The product of your labor—wages—becomes your property, and when the government taxes it, the government is saying, “We have granted you the right to work. In return you must pay us for the privilege.” As well, we are forced to pay property taxes on our land, and if we do not, the land gets seized by local authorities. At least we are not forced to serve in the military, right? Wrong! When the military draft was instituted in World Wars I and II, and the Vietnam War, refusal to fight was punishable by a penalty of up to five years in federal prison and a fine of up to $250,000.

In the United States, the power of eminent domain is recognized within the Fifth Amendment’s Takings Clause which states, “Nor shall private property be taken for public use without just compensation.” Jeffersonians did not believe in granting the government a power of eminent domain. Jefferson, and the soon-to-be anti-Federalists, argued that only by mutual consent, and fair bargain, but never against your will, could the government end up owning your property. Conversely, Alexander Hamilton, and the soon-to-be Federalists, believed the government had an absolute right to take any property it wished, just like the British kings at one time could and did.

James Madison, the great compromiser and principal author of the Constitution, persuaded the delegates to add the Just Compensation Clause. This was a most unfortunate compromise. While it required the government to pay fair compensation for whatever property it takes, and while—on paper—it required that property could only be taken for “public use,” it also permitted the government to take whatever it wants. Does the government exist to serve individuals, or are we here to provide for the government’s greater wealth?
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First a Basketball Team, then a University

Norman Siegel represents Tuck-It-Away Associates (Tuck-It-Away), which is fighting the decision of the Empire State Development Corporation (ESDC) to condemn and seize its land in order to transfer the property to Columbia University, a private entity. Tuck-It-Away is a self-storage business located in the Manhattanville area of Harlem where Columbia University is planning to expand its campus. Since Columbia’s plans could make the property more valuable, the ESDC classifies this as a public benefit, which is one of the justifications for eminent domain. Siegel has said, “Basically they are saying if there is a Motel 6 and Hilton comes along and says they can make the property more valuable, then it [the Motel 6] can be declared blighted.”1 Siegel also said that many public advocates have begun saying the land in these cases should not be labeled “blighted,” but “coveted.”2

New York’s highest court upheld Columbia’s expansion plans, which allowed it to go through with its $6.3 billion expansion project. Tuck-It-Away still has a glimmer of hope, as it has petitioned to the United States Supreme Court. Siegel noted, “This is the first time ever that a private education institution can constitute a civic project,” and Nicholas Sprayregen, owner of Tuck-It-Away Inc., said, “It is truly a sad day for anyone who cares about the sanctity of private property rights.”3

I’m Sorry, but Taking Your Property Will Improve the Economy and Our Campaign Finances

Before the Weinstein and the Tuck-It-Away cases came before a court, one of the most egregious Supreme Court assaults on private property took place. In Kelo v. City of New London (2005), the Supreme Court ruled that a group of homeowners could have their property taken from them by the local city council and have it transferred to a private entity. The reasoning was that the new “shopping village” would attract a new corporate headquarters for pharmaceutical giant Pfizer, thus creating many new jobs and added tax revenue, which would in turn benefit the public. The thinking here was that the public is better off having corporate giants take over individual homeowners’ land, because they could use the land better than the homeowners could. Must we now be slaves to our own land, making sure that we are using it in the most productive way for the entire community? Shouldn’t we be able to use our own land however we see fit?
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Justice Sandra Day O’Connor noted this in her dissenting opinion when she said,

The specter of condemnation hangs over all property. Nothing is to prevent the State from replacing any Motel 6 with a Ritz-Carlton, any home with a shopping mall, or any farm with a factory. . . . Any property may now be taken for the benefit of another private party, but the fallout from this decision will not be random. The beneficiaries are likely to be those citizens with disproportionate influence and power in the political process, including large corporations and development firms. As for the victims, the government now has license to transfer property from those with fewer resources to those with more. The Founders cannot have intended this perverse result. “That alone is a just government,” wrote James Madison, “which impartially secures to every man, whatever is his own.”

Justice Clarence Thomas sounded a jurisprudential fire alarm in his dissent when he said, “Something has gone seriously awry with this Court’s interpretation of the Constitution.” And I do not believe he was only speaking about this specific case either. Justice Thomas, clearly the most faithful to the Natural Law of all current sitting justices, also expressed his concern that the Court permitted the government to value its economic interest above the individual homeowner’s personal values that are protected by the Natural Law. The Natural Law mandates that the choice of personal values (a book or TV, a bicycle or car, early to bed or up all night) is completely immune from government interference unless the exercise of that choice substantially and unfairly interferes with another’s Natural Rights.

In a bitter twist of fate, on November 9th 2009, Pfizer Corp.—the intended beneficiary of the Kelo cottage—announced that it would leave New London in 2011, moving most of its New London employees to nearby Groton, Connecticut. This proves that the New London City Council is not as intelligent as it originally thought. Apparently, Pfizer was allowed to determine what was best for its property, and it determined it was best to get away from its relationship with the New London government. The “urban village” shopping center was never built, and the lot that was seized remains vacant and barren. So now, the City of New London, which seized the Kelo real estate expecting a real estate tax windfall, collects no taxes on the earth where the Kelo cottage once stood. The government thought this piece of land would better serve the community as a vacant lot, rather than remain the homes of its lawful owners.
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Government’s Just Power

Kelo was a case of seizure by the State of Connecticut. States’ appetites for private realty are voracious, and so is the feds’. How can the federal government even make an argument to legitimize any eminent domain power? The Constitution delegated specific powers to the federal government, reserving all other powers to the states, including the police power. Thus, whatever power the federal government has to secure rights is limited to federal territory and is limited to the exercise of one of the federal government’s enumerated powers. Any federal effort to regulate private land for the public good must be accomplished under some other enumerated power. Any such effort to regulate would then be constrained by the Just Compensation Clause; if the private property owners are not compensated for the losses they incur by federal regulations, the costs for the “public benefit” of these regulations fall entirely on the private property owner.4

Unlike the police power, which is to be restricted to the protection of rights, the eminent domain power is not a just power. A just power is a power possessed by individuals, and delegated in whole or part to the government. No private person would have the right to condemn any of his neighbor’s property, no matter how good the intentions. So, if persons lack this power themselves, how could they delegate it to government? And if not delegated to the government, then the government lacks the power.
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“We Are the police. Put Down All of Your Weapons and Give Us Your Property.”

In 1992, a twenty-two-year-old soldier was driving his Honda in downtown Washington, D.C. He was waved to the curb by a woman. It was actually a male police officer in drag who was over six feet tall, weighed 220 pounds, dressed in a black dress, red wig, and red flats. The cop said the soldier said he was looking for a date. The soldier said that the cop offered him sexual services for twenty dollars, to which he responded, “Yeah, okay,” and then he proceeded to drive away. He was later stopped by other police officers and arrested. The police dropped the charge of solicitation of prostitution, for unexplained reasons, but they seized and kept his car, and argued that it was forfeited under a law providing for seizure of vehicles used to solicit prostitution. The “Yeah, okay” (which normal people would interpret as “no way”) was enough to establish probable cause that an offense was committed. Probable cause is all that was needed to justify the forfeiture. On the night that a similar law went into effect in D.C., the police seized three cars and a mountain bike. It just so happens that it is general practice for police officers who seize property to take personal ownership of the property, and either keep it for personal use or sell it at public auction; what is being incentivized here is theft under the guise of law. Where are the courts and lawyers that are supposed to be watching out for our rights?

Buyer Beware . . . of the Government

Justice Oliver Wendell Holmes Jr. stated in Pennsylvania Coal v. Mahon (1922) that “while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.” And the Fifth Amendment requires the government to pay for takings. How far does a regulation have to go to be considered a taking?
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In 1996, a small college in Buffalo bought an old rectory. The college planned on tearing the rectory down to make way for a parking lot. Community groups petitioned the City to designate the building as a landmark which would make it untouchable. The preservation board recommended a denial of the petition, but this recommendation was overruled by the Buffalo City Council. The college asked for compensation on the grounds that the City had taken its property. The City refused to pay, and the court upheld the denial based upon the legal fiction that the property was not taken, even if it was now worthless to the college. The local groups now have the benefit of the use of the land without the inconvenience of paying for it, and the college has a worthless building.5 This is a clear injustice and an outrage.

In 1983, Joan Dawson bought a three-unit brownstone in Harlem. She moved in with her two grown children, two foster children, and a grandchild. Two of the units were renter-occupied and covered by rent control, but the law allowed an owner to take over an apartment for family use. That was precisely what Dawson planned. In 1984, New York City changed its landlord-tenant law so that tenants who lived in an apartment for twenty years could not be evicted under the owner-occupancy rule. Dawson sued, arguing that the change in the law took her property. She lost, and the court arrogantly noted that she should have known better than to rely on existing law since laws can always be changed. In 1994, she had to re-purchase her home by paying the tenants to leave. Apparently, the New York City courts are well aware that property rights, as well as many other rights, can simply be changed at the whim of the legislature. Is this justice?

Leave My Bundle Alone

Naturally, there are certain rights that come with property ownership. These rights are the right to use your property however you see fit; the right to exclude anyone, including the government, from trespassing on your property; and the right to alienate, or transfer, any or all of your property interests. It is very important to understand that the word property is not synonymous with land or a house; your land and your house are types of property. Your money, which is earned by the fruits of your labor, is also your property. As well, and most importantly, your natural rights are your property. Assuming that the government’s eminent domain power was legitimate, every time it limited, restricted, or took away any of our rights, it would have to provide us with just compensation. When President Bush signed the Patriot Act into law, taking away our rights to privacy, due process, habeas corpus, free speech, and freedom from illegal searches and seizures, did any one of us receive any just compensation for these takings?
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If You Want to Use Your Property, You’re Going to Have to Run It by Us First

At common law, people were not required to obtain a permit in order to use their property as they wished. Common law limits free use only when a use unfairly invades the property rights of others. The law calls this a nuisance. Tell that to a landowner in Pacific Grove, California, on the Monterey Peninsula. If a landowner there wants to build a house, he or she must get approval of the plans. This approval process requires twenty public hearings and the approval of the Architectural Review Board, the Planning Commission, the City Council, and the California Coastal Commission. The process takes three and a half years and requires more than six hundred thousand dollars for costs, lawyers, and studies. During one hearing, an Architectural Review Board member said, “In my former life as a seagull, I was flying up and down the California coastline and saw your house built shaped as a seashell.” She subsequently voted against approving the plans for a non-seashell-shaped house; so much for that common law standard whereby you were not required to get a permit to use and enjoy your property.

This common law rule has been challenged on a more philosophical level with calls for immigration reform. As Glenn Jacobs, the wrestler “Kane,” notes, Americans clamor that illegal immigrants are destroying “our” hospitals. However, these hospitals belong solely to their proprietors, not to “us.” We have no ownership rights over them whatsoever, and are wrong to impose reforms that would limit to whom the hospitals’ proprietors can provide services. Although immigration policies may accomplish this result in a more back-door, surreptitious manner, it is still just as antithetical to a Natural Law scheme of private property rights as the state seizing them directly.
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A New Way to Take Property

University of Chicago Professor Richard Epstein’s 1985 book, Takings: Private Property and the Power of Eminent Domain, supplied the momentum for a challenge to the regulatory takings. Epstein proposed to challenge the entire New Deal as “inconsistent with the principles of limited government and with the constitutional provisions designed to secure that end.”

One of the provisions of the New Deal that Epstein called an unconstitutional taking was minimum wage law. Epstein asserted that minimum wage laws are “undoubted partial takings, with all the earmarks of class legislation, which requires their complete constitutional invalidation.” This was the case because employers are forced to pay a statutory minimum wage frequently higher than wages set by the free market. These business owners suffer from a government taking of their property, since they can no longer use their property as intended; because they are forced to spend more of their money, which is their property, on labor.

Epstein also claimed that collective bargaining was “yet another system in which well-defined markets are displaced by complex common pool devices whose overall wealth effects are in all likelihood negative and whose disproportionate impact, especially on established firms, is enormous.” Epstein raised the question: Who feels the adverse effects of collective bargaining? He then answered this by stating that adverse affects were felt by the owners of the “established firms.” Collective bargaining has increased the economic means of the great majority of working people in the United States by securing decent wages and benefits for union members, and driving wages higher even for the unorganized.6 But it is involuntary (since the government forces it upon business owners), and therefore it violates the Natural Law and the Constitution by compelling the owner of a business to negotiate with all of his employees as if they were one; thus, it produces higher wages, higher costs, higher prices, and theft of property from the businessperson.
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There are many other regulations that violate property rights as well; in fact almost all regulations violate property rights in some way or another. Tariffs, excise taxes, duties, and sales taxes violate the property rights of the sellers of the goods because the price for their goods is raised, making them less competitive and less profitable; as well, the buyers of these goods are forced into paying higher prices for goods, thus parting with more money than would have been the case had these regulations not been in place.

Bundle of Sticks

Not only does property ownership come with a bundle of rights, but each of these rights can be sold or transferred. The owner of a house can transfer his rights of use, possession, and exclusion to a tenant for a defined amount of time, in a lease. An owner can also grant specific uses to another individual via a licensing agreement. Thus, a private agreement, by consent, can restrict use of property. But any governmental regulation that restricts use, possession, or exclusion is an invasion of the property owner’s rights, as it makes the property less valuable. Once again the cost of the regulation that is intended for some public good is thrust upon the property owner. These costs do not require just compensation because courts have adopted a 100 percent standard. This standard states that owners are only entitled to compensation where regulations restrict complete usage of their property, or where their property is rendered completely useless.

The Story of General Widgets

If you own a widget-producing factory and the government decides one day that it is going to charge you a widget licensing fee of one hundred thousand dollars per year for the privilege of being allowed to use your land how you wanted to, this not only decreases the value of your factory, since there is a hefty cost imposed on anyone who wishes to use it, but it also is a taking of one hundred thousand dollars of your property every year.
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Then, let’s say the next year the government decides to pass legislation which requires that all widget producers hire union workers; we will call them the United Widget Workers union or the UWW. Now, to produce widgets you must give workers higher wages, bigger benefit packages, longer vacation times, shorter working hours, and better pensions for retirement. This legislation also forces you to associate with a specific union, giving the union great bargaining power in any collective bargaining agreements in the future, so much bargaining power that you are forced to guarantee that you will never use improved machinery or robots that could produce widgets faster and more efficiently than any of the current union workers because then they would be out of a job. This severely reduces the productive capacity of your factory, which also reduces the value of your business; and it also forces you to pay higher production costs, which is another taking.

To make matters worse, your main widget-producing competitor from Asia has an unregulated widget factory comprised of only robots that are producing the cheapest and highest quality widgets in the world. Now your business is relegated to bankruptcy. And this is precisely when the government will swoop in to bail out your creditors, kick you out of the management office, purchase your business and factory for pennies on the dollar, and transfer ownership of it to your union workers, the UAW. I mean the UWW.

Offer, Acceptance, Consideration . . . and Government Approval

The right to transfer property leads to the right to contract freely. All that is needed for a viable contract is for there to be an offer, an acceptance, and some consideration. For example, I offer to sell you this book for X dollars, and you agree to purchase this book for X dollars; we therefore have a viable contract. My consideration is the amount of money you paid; your consideration is the book you receive. Of course, the government, which has provided no services to either of us in connection with this book sale, forces my publisher to collect a sales tax from you, forces you to pay it, increases the cost of the book beyond the X dollars we agreed upon, and thus takes property from both of us.
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There are various other ways governments have interfered with the freedom to contract. People who enter into contracts are dictating the law for themselves; the law would be the terms of the contract. The government is constitutionally restrained from interfering unless there is a breach of contract or the essence of the contract is unlawful. One of the greatest assaults on contracts was in Home Building & Loan Association v. Blaisdell (1934). In response to the rise in defaults on mortgages during the Great Depression, Minnesota passed a statute in 1933 which extended the period during which borrowers could reclaim their property from foreclosure by their creditors. The precise question before the Court was whether the law violated the Contracts Clause of the Constitution (Article I, Section 10), which expressly prohibits states from “impairing the Obligation of Contracts”—here, lending agreements. The Court upheld the legislation on the grounds that the Contracts Clause was not intended to be absolute, and consequently a subjective showing of state emergency was sufficient to override the clear text of the Constitution.

While I am no great defender of U.S. banking interests, I am a great defender of the U.S. Constitution, and the constitutionality of legislation is the only thing that should be considered by the Supreme Court. This was precisely the sentiment expressed by Justice George Sutherland, who wrote one of my all-time favorite dissents:

Whether the legislation under review is wise or unwise is a matter with which we have nothing to do. Whether it is likely to work well or work ill presents a question entirely irrelevant to the issue. The only legitimate inquiry we can make is whether it is constitutional. If it is not, its virtues, if it have any, cannot save it; if it is, its faults cannot be invoked to accomplish its destruction. If the provisions of the Constitution be not upheld when they pinch as well as when they comfort, they may as well be abandoned. (Emphases added)
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This Game Is Called “Was the Building Bombed or Rent Controlled?”

Another way government intervenes in the right to contract freely is through rent control. Originally designed during World War II to provide housing to people of lower income in wartime and protect them from war-related housing shortages, rent control is a government-imposed price ceiling on the amount of money a landlord can charge in rent. Today it still exists, however, and is abused by many people who could afford to pay the real going rate for their rental property. Ed Koch, the cantankerous ex-Mayor of New York City, for example, in the early 1980s paid $441.49 for an apartment then worth about $1,200.00 per month.7

In a free market, if the demand for rental apartments is greater than the supply, prices will rise to remove the shortage, by both bringing forth new supply from investors who will seek to take advantage of this new profit opportunity, and by reducing the amount demanded.

When price controls are instituted, a shortage results. First, since the price ceiling is set below the market rate for rent, a shortage in the stock of low-income apartments naturally follows. The demand for rentals is then spilled over to the non-controlled sector, which normally consists of higher-priced apartments. This increase of demand, combined with increased fear by landlords to invest in new property since governments could impose rent control on those apartments as well, causes the rental prices of these non-regulated apartments to skyrocket. So, while prices in the controlled sector might be lower, the overall cost of renting will be much higher than the cost a free market would command.

Second, with the increased uncertainty in the whole market, investors will pull their money out and search for greener pastures. Also, because of this decreased profit incentive, landlords will not reinvest in their properties for such things as ordinary maintenance, thus causing the property to deteriorate over time. This, surprisingly, is something all economists tend to agree on. Socialist economist Assar Lindbeck even stated, “In many cases rent control appears to be the most efficient technique presently known to destroy a city— except for bombing.”8
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Setting the Precedent for Destruction

Where did the federal government get the power to regulate all economic behavior? Wickard v. Filburn (1942) was the case that greatly increased the federal government’s power to regulate our lives. Roscoe Filburn, an Ohio farmer, produced wheat in excess of the amount allowed by the Agricultural Adjustment Act of 1938. He was not selling the wheat, or bartering with the wheat; he simply grew the wheat, on his own land, for his own personal consumption. Mrs. Filburn ground the wheat into flour and used the flour to bake bread for the Filburn family. The Roosevelt administration, drunk on New Deal socialism, effectively told Mr. Filburn to stop growing so much wheat for his family and told Mrs. Filburn to stop baking bread and cookies for their children. (FDR was in the period of his wretched life during which he was admiring and imitating his dictator friend, “Uncle” Joe Stalin.) There was no commercial activity and no interstate activity taking place with this wheat; so then, how could the federal government restrict the amount of wheat a person grows on his own land, for his own consumption?

The Interstate Commerce Clause in the Constitution was designed to give Congress the power to regulate commerce between foreign nations, states, and with Native American tribes. The original meaning of the word regulate was “to keep regular.” Its sole purpose was to prevent states from creating tariffs to be used to the detriment of merchants in other states. When the feds sought to fine Filburn for growing and consuming too much wheat, the Supreme Court of the United States ruled that if farmers were allowed to grow any amount of wheat they wished, this in the aggregate would affect the price of wheat, which would affect interstate commerce, thus validating the Congress’s power to regulate interstate commerce. Of course, everyone knows that growing and consuming your own wheat that you grew in your backyard is not a commercial activity, takes place in one state, and has no measurable effect on interstate commerce. Somewhere Madison is fuming.
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Congress has since abused this power to no end. Not only has the government regulated the remedies for defaulting on loans, not only has it regulated the amount of wheat grown in our backyards, it has regulated the number of hours per day bakers can spend turning that wheat into bread, and the wages they can be paid, and the temperatures of their ovens!

The Gift that Keeps on Giving: The Community Reinvestment Act of 1977

The government completely trampled the right to contract freely in the Community Reinvestment Act (CRA) of 1977. It essentially mandates that banks contract with less-than-desirable borrowers in an effort to increase home ownership across the nation. No mutual consent was required; rather, the government coerced private banks to abandon their traditional business practice, all in the name of political gain and extra votes.

During the Carter administration, people accused mortgage lenders of racism because poor urban dwellers who were mostly black were being denied loans, while suburban whites were not. Seeking to reduce “discriminatory” credit practices against low-income neighborhoods (this practice is called redlining), Congress took this indictment as a green light to do anything— including interfering with private enterprise—to get more money into the hands of minorities to increase home ownership (this is not the job of the government, by the way).

The Community Reinvestment Act made it legal for the government to twist the arms of private banks to make loans to “less-than-creditworthy borrowers,” thereby forcing private banks to associate with clients not of their choosing, but rather of the government’s choosing. To hold control over these lenders, Congress empowered a number of regulatory agencies to punish those banks that were not meeting the credit needs of “low-income, minority, and distressed neighborhoods.” The government’s threat to these lenders was real. Agencies like the Federal Reserve, the Comptroller of the Currency, the Office of Thrift Supervision, and the Federal Deposit Insurance Corporation could examine banking institutions for CRA compliance (or non-compliance) and take this information into consideration when approving applications for new bank branches or for mergers or acquisitions. Banks were bullied into loosening their standards and, as a result, made questionable loans to those who could not afford them.
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Generally, banks make loans based on the personal variables of the borrowers, such as the size of the mortgage payment relative to income, credit history, and income verification, for example. But in the wake of the Community Reinvestment Act, the federal government informed banks that participation in “credit-counseling” programs was sufficient as proof of a low-income applicant’s ability to make mortgage payments. “Banks and lenders, forget about those other ‘silly’ factors—you know, like, the numbers. Trust us. We are the government.”

A credit-counseling program? Seriously? What kind of proof is that!? Per the government’s extortion, banks were forced to make loans based on nonexistent credit standards. The quality of loans being handed out by private banks (because the government mandated it) was like candy at Halloween.

Michael Lewis, in his book The Big Short, recounts the plight of an immigrant strawberry picker with an annual income of $14,000 who was given a loan for a $700,000 home. In what kind of world is this loan reasonable? The CRA was one of the many ways the government attempted to provide affordable housing to low-income people. Interestingly enough, after this government scheme caused the real estate bubble that wrecked the economy in September 2008, the solution it proposed was to prop up housing prices to extreme heights that were artificially bid up by speculators; in other words, the program designed to provide more affordable housing kicked many homeowners out of their houses, wrecked the economy, and attempted to solve the wreckage by keeping housing prices higher or at more unaffordable levels for poor people. The irony of government actions never ceases to amaze me.

Through the passage of the Community Reinvestment Act of 1977, the government chose to ignore a little fact: Businesses have the right to contract freely with individuals or companies with whom they freely choose to contract. That is their fundamental right.
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Recklessness with Contract Rights

Today, with the Chrysler bailout, we see the current establishment’s complete recklessness when it comes to the contract rights of Chrysler’s bondholders. The bondholders are secured creditors, which means by law they hold a higher ranking than shareholders or unsecured creditors in a reorganization or bankruptcy. Outrageously, though, the government—which has inserted itself into this private bankruptcy by virtue of its massive loans to Chrysler—completely ignored this ancient and uniformly applied rule and instead intimidated a federal bankruptcy court to award ownership shares to the United Auto Workers, and only what was left to the bondholders.

When the bondholders tried to get a larger stake in Chrysler, President Obama publicly referred to them as “vultures,” and they eventually backed down. Since when are you a “vulture” just because you ask that the contract you signed be enforced, that the money you loaned out be paid back? And since when does the President interject himself into the fray when a lender wants a loan repaid? When contracts don’t mean anything.

The government can be counted upon to interfere with any contractual relationship it hates or fears. Congress has wielded its interstate commerce power to create a federally mandated minimum wage. Minimum wage directly affects the poorest members of the economy, and while this is precisely the intention, the results happen to be completely contrary to these intentions; at least the intentions of the few good-hearted politicians. Many ignorant lawmakers assume that poor people will make more money simply because a law raises the lowest wage an employer can pay a poor person. However, since the poorest members of society tend also to be the least skilled members, if the minimum wage is set above the level of production that a poor person can achieve with his current skill set, then he will never get a job; and the higher the minimum wage, the higher the barrier poor people have to jump in order to gain employment.

34

If a person’s skill set is valued at five dollars an hour by an employer, this valuation will not change just because the government implements an eight-dollar minimum wage. What will happen is this person will not get the job; what employer will hire a worker who will actually generate a negative return? So, instead of a poor person having the opportunity to hone his skill set and learn the valuable lessons of hard work that would make him more employable while raising his value, feeling of accomplishment, and the wage he can command in the future, this poor person is rendered unemployable and forced to live a substandard life on the welfare dole because of government-mandated minimum wages. Since many poor teenagers do not possess adequate access to a decent education (as a result of the terrible public school system as discussed in chapter 11), they will suffer the most.

These teens are at a severe disadvantage when they face competition from middle- and upper-class teenagers who have access to better educational systems and who are also able to present themselves better while on interviews. The main weapon a poor inner-city teenager would have in this situation would be the willingness to work for a lower wage; this way he could increase his chances of successfully competing against the middle- and upper-class teens for employment by giving prospective employers a cost-saving incentive. Once he gained employment, he could learn useful skills, demonstrate his true worth to the employer, learn how a certain business works, build a resume, and command a higher wage in the future. However, since government restricts the ability of an individual to choose how much his own labor is worth, he is forced to remain unemployed, never getting an opportunity to learn very important working skills. This is all, of course, supposedly in the greatest interest of the general welfare.

Conclusion

The Interstate Commerce Clause has become an extremely formidable weapon, one which Congress uses to assault our individual commercial liberties and steal our property every day. If Congress is allowed to use this power to regulate food that we grow in our own backyards and consume in our kitchens, there is no limit to its power. Every behavior can now be taxed and regulated by the federal government, and this is something that must be stopped. We have seen examples of how government restrictions and takings have destroyed houses, apartment complexes, businesses, as well as the entire American economy. We have seen how these same restrictions on private property made housing unaffordable for the poor and the middle class; we have seen restrictions cause extreme poverty amongst the most marginalized members of society. When will this end?
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It is no wonder the American economy is no longer the strongest economy, with the most productive and innovative people in the world. America, just like Europe at the end of the two great world wars, has been left with limited factors of production and a ravaged economy. But, unlike Europe, America was not a casualty of war, and our factories were not bombed by enemy tanks and aircraft; Americans have had their productive capital taxed away, their costs of living increased, their education diminished, and their factories have been allowed to rust, become outdated, and waste away, all thanks to onerous government taxes and regulation; all thanks to government’s lack of respect for the inalienable right to own private property.
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Chapter 3 

 Names Will Never Hurt Me: 

The Freedom of Speech

Approximately 1,160 miles separate Topeka, Kansas, from Westminster, Maryland. Fred Phelps, pastor of the Westboro Baptist Church in Topeka, Kansas, feels it is his duty to travel great distances to spread his congregation’s religious message: “That God’s promise of love and heaven for those who obey him in this life is counterbalanced by God’s wrath and hell for those who do not obey him.” In 2006, this duty brought him to Westminster, Maryland, to attend a funeral service at St. John’s Roman Catholic Church.

The funeral was in honor of Lance Corporal Matthew Snyder, a U.S. Marine who died while stationed in Iraq. Funerals such as Corporal Snyder’s are prime opportunities for Phelps to spread his religious message, because he believes God is punishing the United States for “the sin of homosexuality” through a multitude of events, including soldiers’ deaths likes Snyder’s. However, Phelps’s protests do not end with him or his followers attending funeral services. They attend the funeral services while shouting at grieving family members and carrying signs with slogans such as, “Thank God for Dead Soldiers,” “Priests Rape Boys,” and “God Blew Up the Troops.”

Is this form of speech the exercise of a natural right granted to us by virtue of being human? Is there a fundamental yearning to communicate ideas to others, even if those ideas are patently offensive and outrageous? More importantly, should it be? After all, legal Positivists might criticize any scheme of rights, such as the Natural Law, which protects the protesting activities of Fred Phelps. As we shall see, however, freedom of speech is a nearly absolute right which can only be curtailed in the direst of situations, namely, where speech will somehow infringe upon other natural rights, as might be the case with a criminal mastermind instructing his henchmen to kill others. As unpopular as Fred Phelps’s ideas might be, we cannot, and must not, conflate questions of unpopularity and offensiveness with natural rights. If we do, then we set a legal precedent for the suppression of unpopular groups, and the death of free thinking. As Noam Chomsky stated, “If we don’t believe in freedom of expression for people we despise, we don’t believe in it at all.”

38

“They Chose Liberty”

The egregious and loathsome speech of Fred Phelps is a prime example of the speech the First Amendment protects. In drafting the First Amendment, the Founding Fathers intended to protect not only agreeable or non-provocative speech, but also speech against the status quo. Indeed, the American Revolutionary movement was itself an uprising against then existing power structures, making its literature the object of government contempt. Justice William O. Douglas wrote, “The framers of the Constitution knew human nature as well as we do. They too had lived in dangerous days; they too knew the suffocating influence of orthodoxy and standardized thought. They weighed the compulsions for restrained speech and thought against the abuses of liberty. They chose liberty.”1

By choosing liberty, the Founders sought to protect our most basic yearnings: Here, the yearning to think as we wish, and to communicate thoughts to others without the “chilling” effects of government regulation. To avoid repeating history and suffering the later abuses of a tyrannical government, the Founders, in enacting the First Amendment, secured our right to dissent, to speak out against those in power, and to participate in a public discourse. Thus, the right protects not only the speech itself, but every person’s ability to express ideas. If others do not agree with those ideas, then they are free to disregard them wholly. They may only seek government infringement of speech if it is somehow violating their own natural rights. No society could exist if there was a natural right not to be offended.
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The First Amendment states in part, “Congress shall make no law . . . abridging the freedom of speech.” Singularly, this line recognizes the natural right to free expression and restrains the Congress from interfering with that right. It also acknowledges the fact that the right to free speech is a natural or fundamental right. That the Founders wrote “the freedom of speech” makes it clear that they viewed the right as pre-existing the government’s formation. Thus, the government can only curtail your right to free speech when you violate the Natural Law; otherwise, it has no authority to do so, and any regulation of the right is an illegitimate exercise of power. It should also be clear that the freedom to speak, unlike the freedom to swing one’s arms or shoot a gun, will be by its very nature almost never able to harm another. The possible window where speech can violate another’s natural rights, and thus be eligible for government regulation, is extraordinarily narrow.

Interestingly, because the Founders believed free speech to be a natural right, they were not always in agreement as to whether it should be inserted into the Constitution. Some argued the Constitution was only a granting of limited power to the federal government by the states, so there was no need to proclaim what rights the states and people retained. After all, where in Article I is Congress authorized to regulate speech? If there was no explicit grant of a power to curtail a right, then there would be no need to recognize that right in the document. Madison initially shared this view. He believed the Bill of Rights was not necessary because the rights in question “were reserved by the manner in which the federal powers are granted.” Moreover, he had previously experienced the inefficiency of a bill of rights on multiple occasions within state governments;2 an enumeration of rights could prove extraordinarily dangerous, since the inclusion of only some rights could lead some to believe that other rights do not exist.

Moreover, freedom of speech is in accord not only with original understanding, but the political theory of good governance. The theoretical justifications for freedom of speech can be divided into three categories. First, freedom of speech is necessary to foster a marketplace of ideas. For every thousand brilliant ideas, there are a million exchanges of nonsense. How is truth weeded out? It is not by the government, or even a democratic majority for that matter, arbitrarily determining the truth for itself. No, it is by allowing those ideas to be exchanged, debated, and nurtured. Only this process, and time, will reveal truth.
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Second, and related to the marketplace of ideas, freedom of speech is necessary to have an effective government because voters must have access to information in order to make well-informed decisions. If the government could restrict certain individuals’ freedom of speech, namely, political opposition, then voters would be unlikely to recognize the flaws in the status quo or discuss better alternatives. Indeed, such is the very purpose of this book. And after all, if there is such a thing as popular sovereignty, how could the employers (voters) properly “instruct” their employees (government workers) if they did not have the ability to speak?

Finally, and as mentioned earlier, freedom of speech is at the core of our individuality. Although the above justifications might shield political speech, artistic and musical expressions are clearly just as deserving of protection. Does one need a message to convey in order to enjoy singing in the shower and writing poetry in the comfort of one’s own home? Clearly not. As Justice Thurgood Marshall once said, “The First Amendment serves not only the needs of the polity but also those of the human spirit—a spirit that demands self-expression.”

As stated previously, the primary intent of the First Amendment was to secure the Founders’ and their peers’ right to dissenting opinions, particularly opinions in the realm of politics. Without free speech, there would be no free market for ideas and the exchange of political ideals. Where would our nation be if those who objected to proposals at the Constitutional Convention or the state ratification conventions were carted off to jail? Our country would not be the great nation it is today without the ability to speak freely about our representatives and those in power. A society where speech is restrained is not a free society at all; it is a dictatorship.

Attempts to limit the freedom to dissent are sadly as recurrent as they are damaging to liberty, and America is no exception. History reveals that our right to free speech often ebbs and flows with the temperature of the nation. Too often in times of war Americans are willing to sacrifice their natural rights and allow their passion and fears to override their sensibilities. A wave of fear often envelops the nation, and Americans begin to equate dissent with disloyalty to our country. When these “opportunities” present themselves, the government will often attempt to restrict our natural right to free speech through prohibitions against so-called incendiary or dangerous speech. Unfortunately, the government’s primary objective in enacting these restrictions is so often to quell political dissent and unrest.
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One need look no further than at the same individuals who drafted the First Amendment to find the first curtailment of our natural right to free speech. Following the French Revolution, President John Adams signed the Alien and Sedition Acts of 1798, with the stated purpose of protecting America from enemy powers (at the time, the government of France) and stopping seditious persons from weakening the new government. The most contentious Act was the Sedition Act, signed into law on July 14th 1798, which made it a crime to publish “false, scandalous, and malicious writing” against the government or most of its officials. As the Alien and Sedition Acts show, no government, not even one comprised of the Founders who sought to safeguard our natural rights, can be trusted to permit robust freedom of speech. How could members of the same generation, indeed in some instances the same persons, who wrote, “Congress shall make no law . . . abridging the freedom of speech,” enact a law that abridged it?

More than a hundred years later, Americans experienced another setback to their First Amendment rights. By June 15th 1917, the United States entered World War I. President Wilson, labeling it the “war to end all wars,” proposed, and Congress enacted, the Espionage Act of 1917. Title I, Section 3, of the Act made it a crime for any person, during wartime, (1) willfully “to make or convey false reports or false statements with intent to interfere with the operation or success of the military or naval forces of the United States or to promote the success of its enemies”; (2) willfully to “cause or attempt to cause insubordination, disloyalty, mutiny, refusal of duty in the military or naval forces of the United States”; or (3) willfully to “obstruct the recruiting or enlistment service of the United States.” Violators of the Act faced fines up to ten thousand dollars, imprisonment of up to twenty years, or both.
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Under the Espionage Act, roughly two thousand Americans were prosecuted for opposing America’s involvement in World War I.3 Among these prosecutions was the case of Charles T. Schenck, who at the time was an official in the U.S. Socialist Party. Schenck was prosecuted and convicted for conspiring to violate Section 3 of the Act when he supervised the distribution of leaflets likening the draft to slavery and calling involuntary conscription a crime against humanity. Moreover, he urged those subject to the draft not to “submit to intimidation,” and to exercise their right to oppose it. In other words, Schenck was merely exercising his personal sovereignty over the government: It is the government which is the servant of the people, and the people should be free to instruct others on what actions the servant should take. What right does the servant have to punish his master for giving him certain orders?

The Supreme Court unanimously upheld his conviction.4 Justice Oliver Wendell Holmes, Jr., declared that the relevant inquiry for incendiary speech should be whether the speech creates a “clear and present danger that . . . will bring about the substantive evils that Congress has a right to prevent.” Under this reasoning, Holmes believed speech or written materials, which may be appropriate during peacetime, may pose a clear and present danger to military goals during wartime. Moreover, under this test, an individual’s conviction may be based on the potential to cause a clear and present danger, regardless of whether this was the individual’s intent. How can one be thrown in jail because he said something that had an impact on others which he did not even intend? Justice Holmes was correct; there was very much a clear and present danger: It was the opinion of the Supreme Court.

On the same day as the Schenck decision, the Supreme Court upheld two other convictions under the Espionage Act.5 In the case of Frohwerk v. United States (1919), the Supreme Court unanimously held that a “conspiracy to obstruct recruiting would be criminal even if no means were agreed upon specifically by which to accomplish the intent. It is enough if the parties agreed to set to work for that common purpose.” Essentially, persuasive words alone could constitute a conspiracy in violation of the Espionage Act.6 In other words, the object of government regulation crept from physical actions and into the direction of mere thought and speech.
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Frohwerk received ten years in jail for writing a series of editorials. In fact, Frohwerk wrote for a German-language newspaper in Missouri. How many Americans in 1917 were able to read and speak German? How many Americans were reading newspapers from Missouri? And while this newspaper did not have a wide audience, even if it had been The Wall Street Journal, the First Amendment protects speech questioning the government’s decisions, for without this speech the government becomes a despot as to which no one can question any decision.

The common theme in these cases is that government, whether it be the legislative, executive, or judicial branch, has regularly suppressed the speech of political opposition, so long as it could produce an argument that the speech might cause harm.

Consider in this regard the following case. In 1917, Robert Goldstein produced a film entitled The Spirit of ’76, which portrayed the Wyoming Valley Massacre. During the Massacre, British soldiers abused and killed women and children. While the events portrayed occurred almost 150 years before the production of the film, Goldstein received a sentence of ten years in prison because the government convinced a federal judge and jury that Goldstein’s factual account of the Revolutionary War could promote mutiny in the military because it showed our once adversary and then ally, Great Britain, in a “negative” light.7 The government saw fit to prosecute an individual for accurately portraying events occurring 150 years before the production of the portrayal. Put another way, the government punished an individual for accurately depicting history. Where does it end? If every textbook publisher maintained the risk of heading to jail for publishing darker periods in our nation’s history, how would our textbooks read?

Justice Holmes, who wrote Schenck and Frohwerk, revealed himself to be the ultimate legal Positivist. He asserted that law is man-made, and thus, the government could restrict rights whenever it wished. The Founders anticipated these arguments, and drafted the First Amendment to prevent just such a result: They wrote “Congress shall make no law” abridging the freedom of speech, not “may at times abridge” the freedom of speech.

Despite the Supreme Court’s earlier deference to the unconstitutional actions of the legislature and executive, in 1969 it did an about-face and began to move toward the proper protection of speech as nearly absolute. Clarence Brandenburg, an Ohio Ku Klux Klan leader, invited a Cincinnati reporter to cover a Klan rally in Hamilton County, Ohio. The events filmed by the reporter show several men in robes and hoods with firearms while burning a cross and making a speech. The speech included reference to the possibility of taking “revengeance” against “niggers,” “Jews,” and those who supported them.8 Brandenburg called for a march in Washington, D.C., on July 4th 1964, and was subsequently arrested under Ohio’s criminal syndicalism statute. The Ohio statute, enacted during the Red Scare in 1919, intended to punish those who advocate “crime, sabotage, violence, or unlawful methods of terrorism as a means of accomplishing industrial or political reform.”
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Brandenburg received a one-thousand-dollar fine and ten years in prison. He appealed his conviction all the way to the Supreme Court, which issued a monumental decision. The Court found the Ohio statute to be unconstitutional because it punished “mere advocacy” of unlawful action. According to the Court, and what is still current law, the United States Constitution does not allow the federal government or state governments to proscribe mere advocacy of the use of force or unlawful action, “except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action.”9 Neither the federal government nor the state governments can pass laws to silence offensive or inflammatory statements that are not likely to result in imminent lawless action, or in other words, violations of natural rights. All innocuous speech, the Court declared, is absolutely protected. And all speech is innocuous when there is time for more speech to resist it.

Free Speech in Political Elections?

Despite the merit of Brandenburg, the battle over freedom of speech has raged forward. Today, the factual nature of the cases is significantly different than Brandenburg or Schenck, but as any natural rights advocate can recognize, the principles are the same. We know that individuals have a natural right to free speech, and only through due process can this right be stripped. But what about groups of individuals who choose to express themselves collectively?
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Take, for example, the publicly condemned holding in Citizens United v. Federal Election Commission (2010). The Supreme Court invalidated a sixty-two-year-old statute prohibiting corporations and labor unions from utilizing general treasury funds to support or defeat a candidate in the sixty days preceding an election. The majority opinion, written by Justice Anthony M. Kennedy, held that the First Amendment does not allow for the government to distinguish between speakers in order to determine who can voice their support for political candidates. As Justice Kennedy wrote, the First Amendment “has its fullest and most urgent application to speech uttered during a campaign for political office.” Moreover, the fact that one speaker may have more wealth than another does not necessitate a ban on speech.10 Bill Gates most likely has more money than you and I combined, but a ban on his speech simply on account of his wealth would be patently unconstitutional.

As this book is being written, political opposition to Citizens United is mounting, threatening to undo its progress. Opponents of the decision claim there will be corruption in the electoral process, as individuals’ opinions will be overshadowed by corporate prerogatives, and the holding will lead to a future in which the President is chosen by the Board of Directors of General Motors. (Ironically, it is far more likely today that the President will choose the Board of Directors of General Motors than the other way round. But that is for a later chapter.) However, while these dire predictions might be worth debating, it is the corporations’ and unions’ constitutional right to endorse the candidates of their choosing. After all, our Founders did not seek to found the most convenient or efficient form of government, but the government which would best guarantee our fundamental liberties. Critics of Citizens United err in their failure to recognize this point.

The Obscenity of Obscenity Restrictions

Just as there are vehement critics of Citizens United and its protection of groups of individuals, there are also many who seek to regulate speech which they find to be “obscene.” Miller v. California (1973) involved an individual who conducted a mass-mailing campaign to promote his business selling illustrated books with adult pornographic material. In trying to define what speech is “obscene” the Court developed a three-part test, which is still used today: Works or speech are obscene if (1) the average person, applying contemporary community standards, would find the work, as a whole, appeals to the prurient interest, (2) the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law, and (3) the work, taken as a whole, lacks serious artistic, literary, political, or scientific value.
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This standard is riddled with problems. First, it is a blatant violation of the Natural Law to restrict speech merely on account of its offensive nature. It presumes that government may assault natural rights, and that presumption indicates that we exist to serve the government. Are freedoms subject to the government’s whims really freedoms at all? As stated before, there can be no natural right not to be offended. Moreover, one can simply avert one’s eyes and ears if he is truly offended. Miller itself demonstrates the hypocrisy of such a doctrine: The recipients of Miller’s mailings did not have to open them up and view their contents; they could have just thrown them in the trash and successfully avoided any offense. If, however, they voluntarily view the pictures inside of a mailing which clearly contains pornography, they cannot later claim that they were offended, and thus seek the protection of the law. By insinuating that people cannot stand on their own two feet without the aid of the government, such a doctrine is demeaning to both the individual who is deprived of his natural rights, and the individual who is “offended.”

Moreover, such a doctrine is hopelessly subjective, and thus offers arbitrary protection of our natural rights. How can judges determine what is of artistic, literary, political, or scientific value? Not even experts in art, literature, politics, and science are able to do so! Surely, Darwin’s contemporaries did not believe that his theory of evolution was of any scientific value; where would science be today if his ideas could have been suppressed merely because they were unpopular? Moreover, it is clearly in violation of the Natural Law to judge speech according to community standards; the Natural Law transcends temporal local cultures. Similarly, the Constitution does not grant the government the power to restrict your speech based on moral or value judgments, nor does it grant the government the power to criminalize speech, which is legal in some parts of the country and illegal in other parts. The Constitution and the Natural Law are universal. The whole purpose of the First Amendment is to assure that individuals—and not the government—choose what to think, say, publish, hear, or observe.
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Not Now, Not There, and Not Like That

It should be clear by now that the government does not view the First Amendment as protecting speech it fears, hates, or finds offensive. However, the government additionally attempts to regulate where and how you enjoy your natural right to free speech through so-called time, place, and manner restrictions. To illustrate this type of restriction, consider the act of burning an American flag to show your discontent with public policy. Clearly, the government would despise the content of such expression, and seek to restrict it by any means. However, the government might also choose to regulate your ability to burn an American flag by prohibiting you from doing so in an area where fires are banned. Thus, the government is restricting the place in which you can express yourself, rather than the permissible content of your expression. It is that former type of restriction to which we now turn our attention.

Although time, place, and manner restrictions may seem less severe than content-based restrictions, nonetheless they should not give the government any more license to regulate speech. It still must demonstrate that the restriction on expression is necessary to prevent the violation of another’s natural rights. Let us consider a few examples. If you lived in a very crowded area, would the government be justified in preventing you from blaring extraordinarily loud music at midnight, or at least requiring you to pay “damages” to your neighbors for doing so? Certainly, by playing obnoxious music, you are diminishing your neighbors’ natural right to the use and enjoyment of their property. And over time, if you were habitually noisy, then most likely you would decrease the market value of their property. Thus, although the government could not criminalize this kind of expression, it would be more than justified in making it actionable, or in other words, the basis for a lawsuit.
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But what about restrictions on picketers outside of your house, and not on your property? Assuming you could enter and leave your house just fine and they weren’t being so noisy as to diminish the use and enjoyment of your property, then there would be absolutely no justification for any restriction of their freedom of speech. In what way are your natural rights violated? Although it might be embarrassing, there is no natural right to be free from embarrassment. Does it seem as if they are invading your privacy? Then simply close the blinds. In sum, although it may seem inconvenient and annoying, the protesters’ fundamental liberty to express themselves must prevail.

I was shocked during a trip to see the Redwoods at the Muir Woods in Northern California to find a small, government-mandated “First Amendment Zone” located adjacent to a parking lot and hundreds of yards away from the Redwoods. How effective can environmental speech activists be when they can’t get anywhere near the trees they want to protect? What gives the government the right to restrict our speech like this on our federal park lands?

Where Do We Go from Here?

While the last few decades provided for the removal of many governmental restrictions on our natural right to free speech, it appears as though the War on Terror may halt these best efforts. As we have seen, so often it is fear of insecurity which provides the impetus for restrictions on speech. Under the Patriot Act, for example, the FBI is provided with the authority to write National Security Letters, or in other words, self-written subpoenas and warrants. Moreover, if an FBI agent shows up at your door with a self-written search warrant, the agent may command you not to tell anyone else about the search—not your spouse at home, your priest in a confessional, your doctor, or your lawyer; not even in a courtroom, under oath, without violating the Patriot Act and risking a five-year sentence in prison.
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Furthermore, the Supreme Court recently held that a section of the United States Code dealing with terrorism is constitutional, even though it makes it a crime “knowingly [to] provide material support or resources to a foreign terrorist or organization.”11 Material support or resources refer to “any property, tangible or intangible, or service, including currency or monetary instruments or financial securities, financial services, lodging, training, expert advice or assistance,” a near total ban on not just support to a foreign terrorist or organization, but interaction with. Thus, if you were to encounter an individual identified as a foreign terrorist and attempt to encourage him to read the Constitution and understand the vast amount of freedoms we enjoy in this country, you could be prosecuted and convicted for providing “advice.” Even more frightening is that the secretary of the treasury and the secretary of state are empowered to classify or declassify any group as terrorists at any time. We simply cannot allow our freedoms to be eroded; not in the best of times, and not in the worst of times.

Conclusion

The most frightening aspect of recent restrictions on speech is not the loss of our ability to speak, publish, and hear what we wish, but the fact that these are mere symptoms of a fundamental flaw in American political culture: We no longer believe that the government exists to serve our needs as individuals and members of a community, but that the government is our master which is able to determine for itself what is in our best interest, unbound by any constraints. No one seriously believes that granting the government the ability to hack into our e-mail accounts (as the Patriot Act does) is truly in pursuit of American liberty. However, what people do believe is that there is nothing fundamentally illegal or unnatural or unconstitutional about granting government such a blank check: Although these policies may be “misguided,” folks today believe they are not in contravention of the Natural Law per se.
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With such a view, we are one tenuous showing of necessity away from becoming complacent with such illegitimate commands, as occurred with the Iraq War (few seriously challenged the lawfulness of the war, but merely whether it was militarily necessary). What is needed is not merely greater accountability, propriety, or guidance on Capitol Hill, but a seismic shift in the way Americans think about the constitutionally mandated role—and contours—of government. Anything less will accelerate our eventual path to serfdom.
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Chapter 4 

 I Left My Rights in San Francisco: 

The Freedom of Association

The notion of a gym being sued for declining to hire a fat aerobics instructor sounds more like a South Park episode than reality.1 However, Jennifer Portnick—a 5-foot 8-inch, 240-pound woman—has gone and done it. Ms. Portnick applied to become an aerobics instructor at Jazzercise, a private gym in San Francisco that markets itself as “the world’s leading dance-fitness program.”2 Jazzercise chose not to hire her, citing its company policy: Instructors must have a “fit appearance.”3

Ms. Portnick took her case to the San Francisco Human Rights Commission, which enforces the City’s ordinances, basing her argument on hyper-sensitive San Francisco’s “fat and short” ordinance; the law forbids employers from discriminating on the basis of height or weight. In the end, the Commission enforced San Francisco’s anti-discrimination law in favor of Ms. Portnick, and as a consequence, the government forced the gym to hire the 5-foot 8-inch, 240-pound woman as its newest aerobics instructor at Jazzercise.4

Does the government own Jazzercise? Does the government work in Jazzercise’s HR department? Of course not; the state is grossly overstepping its authority here. The government does not have the right to tell Jazzercise who it can and cannot hire. The government does not have the right to intrude on a private business owner’s right to run his business as he pleases. The government does not have the right to dictate to Jazzercise what is (and what is not) good business practice. All these decisions are solely the interests of the business owner and his or her team of advisors.
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This ridiculous San Francisco illustration aptly demonstrates how the government, without restraint, continues to violate the fundamental rights of free individuals and private business. In the case of Jazzercise, the state completely obliterates a private business’s fundamental freedom of association.

Freedom to Associate Also Means Freedom Not to Associate

The First Amendment of the United States Constitution guarantees the freedom of association. It states, “Congress shall make no law . . . abridging . . . the right of the people peaceably to assemble.”5 Simply stated, we may voluntarily gather, come together, or assemble ourselves into whatever peaceful associations we choose, and the government cannot interfere with those choices. It is worth noting that this fundamental right is worded such that it restricts government action; it does not restrict our action. As we have seen, the authors of the Constitution and the Bill of Rights believed that individuals have certain natural rights as human beings, and the government was created to protect these rights, not to violate them.

However, just because the Constitution says that we can associate with any individual we please does not mean that we may associate with any individual we please. The freedom to associate is predicated on the existence of mutual consent—each person must agree to associate with the other person. For example, when A and B agree to associate with one another, both A and B have that freedom. But if A wants to associate with B, and B does not wish to associate with A but is required to do so, then B is not legally free to reject that association with A. Rather, he is being forced to associate with A. This concept is called forced association. Forced association is completely counter to our natural rights as free individuals because it infringes upon a person’s right of free choice, and it is counter to the Constitution.

As a result, the right to associate has two components. Firstly, we are free to associate with those who accept us. This is called positive freedom of association. Secondly, we are free to abstain from associations of which we do not approve. This is called negative freedom of association. Both elements of the right are integral to the freedom as a whole, both are natural rights, and both are protected by the First Amendment to the Constitution.
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Because forced association is inherently not voluntary, it is a form of involuntary servitude strictly prohibited by the Thirteenth Amendment of the Constitution which states, “Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.” No involuntary servitude shall exist, and it is the government’s job to prevent it.

This tendency to assemble and unite with other human beings is as natural a tendency as they come. There is an internal and innate yearning to be a part of a group with a purpose, a similarity, or sometimes even a distinction. So long as the association does not cause harm to others—“an intentional physical invasion or aggression of another person’s body or rights or property”—we have every right to associate with those who want to associate with us. This fundamental right is at the very heart of liberty because it is an extension of the liberty of conscience and freedom of travel. The government must have no role outside of protecting that freedom.6 The rationale behind the theory is simple. Thomas Paine explains,

In those associations which men promiscuously form for the purpose of trade or of any concern, in which government is totally out of the question, and in which they act merely on the principles of society, we see how naturally the various parties unite; and this shows, by comparison, that governments, so far from always being the cause or means of order, are often the destruction of it.7

Where It Gets Sticky in Our Hyper-sensitive, PC World: The Right of the Individual and Private Business to Discriminate

From the very beginning, we must make a distinction between private and public entities. The rights of a private business are identical to those of an individual because a private business is a compilation of free individuals. This concept is founded on property principles and freedom.
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These private entities—both individuals and private business—have the fundamental right to associate, and alternatively, the right not to associate. Conversely, public entities—like the government—do not have this natural right because the state is a fundamentally different kind of unit (which I will discuss shortly within this chapter).

Free individuals have the right to choose the people with whom they associate. The corollary of that right is free persons can choose the people with whom they do not associate. And to take it a step further, the right not to associate with others is synonymous with the right to discriminate against others. Because we are free individuals with mental capabilities and decision-making skills, these choices to associate and discriminate are ours, and the government must not interfere. In fact, the government exists to protect this right to discriminate.

While the right to discriminate may sound wrong or even immoral, this is not the case at all. Every day, we make discriminating decisions that result in an exclusion of some kind. When I invite a small group of friends to my home, some of my larger group of friends are included, and some are not. When I have a pizza delivered, I choose one restaurant and eliminate the other options. When I hire a new staff member, I hire one person and reject the other applicants. When I board the subway, I choose to sit in the seat next to one person over a seat next to another person. When we say that a person has “discriminating taste,” it signifies a good quality—that she has sophisticated style.

If we did not have the right to make these discriminating choices (which always result in some kind of exclusion), we would be the victims of force or coercion. Walter E. Williams, a professor of economics at George Mason University, further illustrates this concept and right in his article, “The Right to Discriminate”:

Should people have the right to discriminate by race, sex, religion and other attributes? In a free society, I say yes. . . . When I was selecting a marriage partner, I systematically discriminated against white women, Asian women and women of other ethnicities that I found less preferable. . . . The Ku Klux Klan discriminates against having Catholic and Jewish members. The NFL discriminates against hiring female quarterbacks. The NAACP National Board of Directors, at least according to the photo on their Web page, has no white members.8
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There is nothing wrong with these discriminating choices at all. Professor Williams and each of these organizations have every right to exclude people and make discriminatory decisions because they fall into one of the following three categories: Free individuals, private groups, or private companies. Not one is a public entity; therefore, they are all free to associate and to discriminate.

Regrettably, with all the benefits that come with this fundamental right to associate, there are also unfortunate consequences. People make good associational choices, but people also make bad associational choices. But the truism here is: Freedom entails the right to make bad decisions. As a result, as morally repellant as it may be, a racist has the legal right to be a racist. A misogynist has the legal right to be a misogynist. A homophobe has the legal right to be a homophobe. And while the existence of these kinds of people in the world is disappointing and aggravating, they have every right to discriminate based upon their prejudices because they are free human beings. The government is here to protect free choices—even bad ones—from the tyranny of the majority.

Why There Really Is No Difference

If Mrs. Murphy decides to host a garden party in her backyard, she is free to invite her fellow Irish friends over to enjoy her fresh-squeezed lemonade. At the same time, she may also (intentionally or unintentionally) exclude her Italian neighbors because she owns her house and has the right to be the gatekeeper of its front door. She may discriminate between invitees because Mrs. Murphy has the absolute right to decide with whom she associates in her own home. Few would dispute this fact.

If Mrs. Murphy sets up a lemonade stand outside her home on her property, she is free to serve only those customers she wishes. She may refuse to sell her lemonade to the Muslim family down the street. While this is a bit harder to swallow than the previous example, it is her lemonade to sell, her property to sell on, and her choice to make poor business decisions, which exclude a portion of her lemonade-buying population. Because Mrs. Murphy has the right to decide with whom she associates, she may discriminate between potential lemonade-buyers.
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Lastly, if Mrs. Murphy opens up a pub down the street, she may still choose to serve only those she wishes to serve. There is really no difference between this scenario and the lemonade stand situation; the food and service are hers to sell, the pub is her property, and it is her choice to make poor business decisions to exclude customers. As a private business owner, she has that freedom because the government has no business telling Mrs. Murphy how to run her private company, the pub. It is not, however, in Mrs. Murphy’s interest to deny her Italian, Muslim, or black neighbors entry because she will lose business, the business of those excluded and the business of those that abhor Mrs. Murphy’s racism.

Laurence M. Vance, an adjunct scholar of the Mises Institute, equates the private home scenario with the private business scenario, as well. There is no distinction, he says:

Just as no one has a right to enter my home, so no one should have a right to stay at my inn, hotel, or motel; eat at my restaurant, cafeteria, lunchroom, or lunch counter; enjoy a beverage at my soda fountain; fill up at my gas station; view a movie at my theater; listen to a concert in my hall; or watch a sporting event at my arena or stadium.9

This notion is difficult to accept today because our society teaches us that racial discrimination is wrong. And I completely agree! Racism is morally wrong and thus deplorable. The problem is: When government interjects itself and tells a private business owner with whom he or she can associate on his or her own property—that becomes a constitutional and legal problem that could generate far more harm to natural rights than the owner of a movie theater could. It is not the government’s job to insert itself in this manner. It is the government’s job to protect the voice and actions of the unpopular opinion. It just so happens that the racist is in the minority here. The pacifist, agriculturalist, Jew, or Scientologist may be in the minority next time. Roger Pilon at the Cato Institute explains, “We do not all agree on ‘the good’ . . . one person’s ‘irrational’ discrimination is another’s perfectly reasonable decision.”10 It may feel like the world is upside down when we are defending the racist, the misogynist, or the homophobe, but the Rule of Law is in place to protect the minority from the tyranny of the majority.
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The (In)consistency of Governmental Intervention

As we have seen, because we have the right to associate, we also have the right to discriminate. Ignoring these freedoms, the government chooses to circumvent our natural rights all the time, combating discrimination in the form of anti-discrimination laws at the local, state, and federal levels. As a result of these regulations, free individuals are required to associate with everyone. Again, we call this forced association, and forced association is unnatural and unconstitutional. In its quest to eliminate discrimination, the government violates our rights and is wholly inconsistent in the process. It only mandates that we associate with everyone in theory. The state makes exceptions to these anti-discrimination laws all the time.

Take professional sports, for example. Why isn’t the government forcing the National Football League (NFL), Major League Baseball (MLB), or the National Basketball Association (NBA) to add women to their all-male rosters? If the government is so committed to eliminating discrimination, it should be consistent across the board. If the government can force Mrs. Murphy to serve Asians, Italians, and blacks at her Irish pub, the government should force three of the biggest industries in America to eliminate their own gender-based discrimination. It won’t.

Why does the government allow these private organizations to discriminate? Are professional sports associations sacred cows? Are they the untouchables? Why is the government making exceptions for them? If these private teams and organizations have the right to discriminate against women and to associate with men only, should not other corporations and groups be allowed the same liberty—to associate with whom they please?
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In a word, absolutely! The NFL, MLB, and NBA must have the right to discriminate against women because they are private entities. People tune in to professional football, baseball, and basketball to watch men who are at the top of their games compete against one another. As a result of this choice, the NFL, MLB, and NBA discriminate against women, and that is their First Amendment–protected right. Private businesses have that freedom, and the government must not interfere. However, the state must be consistent and allow Mrs. Murphy the same right.

The Government Does Not Have the Right to Discriminate: Jim Crow, Anyone?

Unlike free individuals and private businesses, the government does not have the right to associate (and alternatively, to discriminate) because it is constrained by the United States Constitution. Specifically, it is limited by the Equal Protection Clause of the Fourteenth Amendment. Instead, the government has been entrusted with the role of ensuring that all individuals are equally treated by the government under the Rule of Law.

In his dissent in Plessy v. Ferguson (1896), Justice John Marshall Harlan boldly wrote, “Our Constitution is color-blind, and neither knows nor tolerates classes among citizens.”11 Simply stated, the government cannot pick and choose with whom it associates; and it cannot pick and choose with whom others associate either. These are not the concerns of the government. Rather, the government exists to protect our rights; the right to associate and the right to discriminate.

Regrettably, in Plessy, the majority held constitutional a Louisiana law mandating “separate but equal” train cars for blacks and whites, thereby violating the freedom of association of passengers and the railroad owners. In order to comply with state law, white business owners had no choice but to fund and maintain four train cars—black non-smoking, white non-smoking, black smoking, and white smoking. Private enterprise did not wish to make that decision and incur that expense (rather, it wanted its cars integrated), but the government mandated segregation of the cars, thereby violating all parties’ freedom to associate. Unfortunately, the state has failed to protect this freedom time and time again throughout history.
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Jim Crow laws—legally mandated discrimination—were the sad and unforgivable result of the Civil War and Reconstruction. These rules and customs and regulations legally enshrined blacks as second-class citizens for years. In my book Dred Scott’s Revenge: A Legal History of Race and Freedom in America, I document some of the disgusting and demoralizing government-mandated rules that will forever taint our nation’s history and that to this day impair the quiescence of American blacks.

In Alabama, for example, it was a crime for blacks and whites to play cards at the same table or walk down the same sidewalks. In privately owned factories, blacks and whites were required to look out different windows. As witnesses in court, blacks and whites had to swear on different Bibles. Black barbers could not give white people haircuts. Blacks and whites had to check out books in separate library branches. This system of legalized segregation was fully in place by 1910 in every state in the South. In the passage of these dreadful Jim Crow laws, the government singlehandedly stripped blacks and whites of the freedom to associate with whom they pleased.

Take note once more: Jim Crow laws were written, implemented, and enforced by the government. They were not the result of free individual action. Private streetcar companies in Augusta, Houston, Jacksonville, Mobile, Montgomery, and Memphis were not racially segregated during the late 1800s. But, by the early 1900s, the railcars were segregated because city ordinances and state statutes mandated racial separation in public accommodations. Therefore, the racists were not the white railroad owners—the racist was the state!

In fact, many companies—including private railroads, for example—refused to adhere to Jim Crow laws. Economic historian Dr. Jennifer Roback argues that private railroads did not want to be segregated but were required to do so by law. Why did these private companies take that position? Because Jim Crow legislation was interfering with their right to run their businesses! Jim Crow legislation was interfering with their freedom to associate and to conduct business with whom they pleased! Just as blacks could not associate with whites in both public and private places, whites could not associate with blacks. So, the railroads objected. One railroad company, the Mobile Light and Railroad Company, “flat out refused to enforce” the Mobile, Alabama, segregation law.12 It is simple economics and business practice to integrate; it is far more costly to maintain and run four railway cars than two railway cars.
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So, it was not the free markets of the South that perpetuated racism. It was the government working in conjunction with racist individuals to “intimidate those who would have integrated” that perpetuated racism.13 Jim Crow is a clear demonstration that we simply cannot trust the government to decide what discrimination is acceptable and what discrimination is deplorable. We, as free individuals, must have the right to associate, voice our opinions, and act according to our value systems, allowing conversation, discourse, and free markets to weed out the unacceptable beliefs in society.

The government is wholly irrational, inconsistent, and arbitrary as exhibited in the implementation of Jim Crow laws across the South. With its irrationality, inconsistency, and arbitrariness, the government comes up with some pretty nonsensical outcomes. Jim Crow laws merely demonstrate how the government will continue to disappoint in its ability to protect the freedom of association.

Looking into the next century to demonstrate how private companies can successfully abolish segregation without the “help” of the government: In 1947, the Brooklyn Dodgers integrated on their own timing and accord. The fact that this team voluntarily quashed segregation earlier than the rest of the MLB is testament to its success, winning six pennants between 1947 and 1956, with the help of Jackie Robinson. The takeaway here is: The state is not the answer to abhorrent racist behavior. Let individuals and private businesses express themselves! Wrongs will be righted. Individuals and businesses will protest the injustice. Individuals and businesses will denounce and reject racist, misogynist, and homophobic behavior. Individuals and businesses will criticize loudly. But the single fact remains: If we are truly a free society, we must have the full right to associate or not to associate with whomever we please—and that means people have the right to be racist.
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The Civil Rights Act of 1964 and Private Property

The Civil Rights Act of 1964 prohibits the state and the federal government from making decisions based on race and from enforcing decisions based on race. The impetus for the Civil Rights Act was Jim Crow—government-mandated and government-enforced racism. At the time, the state’s invasive hand had, once again, violated the individual’s freedom of association, and the Civil Rights Act was central to the abolition of racist and unconstitutional Jim Crow.

However, while the eight parts of the Civil Rights Act that restrain the government itself are crucial and constitutional, two provisions of the Act violate the fundamental rights of individuals—the freedom of association and basic property rights. The unconstitutional provision, Title II, prohibits private persons from making decisions based on race with respect to their private property when that property has become a public accommodation, one to which the public is invited in order to conduct commercial transactions with the property owner.

The government does not have the authority to tell an individual how to run his business—who he allows in, who he sells to, or how he manages his finances. After all, what is the difference “between a homeowner inviting the public (minus blacks and Catholics) to his Friday night parties and a businessman who invites the public (minus blacks and Catholics) to purchase his goods?”14 There is no difference whatsoever. We may not agree with this business owner, but the government must defend the individual’s right to run his business the way he chooses. It is his property and his business. This concept is grounded in private ownership rights, elemental tenets of the purpose of government in a free society, and the natural freedom of association.

Moreover, these laws become even more invasive because it is so difficult to determine if someone had the actual intent to discriminate. To address this difficulty, enforcers of the law devised the following rule: Lack of diversity in the workplace (or amongst customers) creates a rebuttable presumption that discrimination has occurred. In other words, once this lack of diversity has been documented, the burden is on you, as the employer, to prove that you did not in fact discriminate. Ironically, an employer could avoid these types of lawsuits by doing precisely what the Act forbade: Discriminating. All you would have to do to achieve a diverse workforce is to hire people on the basis of their race.
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More pragmatically, Congress lacks constitutional authorization to regulate private enterprises which do not participate in business across state borders. The Civil Rights Act was passed under the auspices of the Commerce Clause, which expressly grants Congress only the power to regulate interstate commerce, that is, commercial activity that takes place in more than one state. The difficulty with the Civil Rights Act is that the vast majority of enterprises it regulates are small, local outfits which have no intention of expanding the scope of their businesses beyond their towns, much less their states.

In order to uphold the constitutionality of the Civil Rights Act, the Supreme Court has expanded its reading of the Commerce Clause to encompass nearly any activity (indeed it is difficult to envision an activity it would not reach). Take, for example, the case of Katzenbach v. McClung (1964). Katzenbach involved a small barbeque restaurant in Birmingham, Alabama, which had refused to seat African American customers. About half of its food was purchased from an in-state distributor, which had in turn sourced that food from out of state. Nearly all of its customers were locals.

The Supreme Court nonetheless held that the Civil Rights Act was constitutional as applied to that restaurant, due to its indirect sourcing of food from out of state. Because racial discrimination could lessen the total amount of food sold, meaning less business for out-of-state food sellers, Congress had a “legitimate” interest in eliminating this economic “burden.” As an initial matter, it should be clear that securing additional business for out-of-state enterprises was certainly not Congress’s motivation in passing the Civil Rights Act (at least one should hope not); the Supreme Court is effectively “inventing” a rationale for the legislation. More importantly, this reading of the Commerce Clause has meant that Congress can regulate nearly any activity for any reason it chooses. Ask yourself the following question: How many states (and countries) were involved in producing the clothes you are wearing, the food you have eaten today—even the paper this book is printed on? With Katzenbach’s jurisprudence, we are no longer a government of limited powers.

This topic brought Rand Paul, M.D., into some controversy on MSNBC’s “Rachel Maddow Show” shortly after his 2010 Republican primary win for the U.S. Senate in Kentucky. Dr. Paul—now Senator Paul—stated that he supported most parts of the Civil Rights Act, except one—Title II. This statement sent politicians and the media into an uproar. Title II makes it unlawful for private businesses to discriminate against customers based on race. Dr. Paul and libertarians everywhere believe that the Natural Law is colorblind, that the personal decisions based on race are invidious and perfidious; but they also believe that the government has no right to force private persons or businesses (nongovernmental actors) to associate with whom they do not desire because this coercion violates First Amendment rights. The net result of the Civil Rights Act is forced association, which is unconstitutional on its face. Neither mandatory segregation nor mandatory association is consistent with the Natural Law or the Constitution in our free society.15

The Washington Post described Dr. Paul’s comments on the cable network as “an uncomfortable conversation about the federal government’s role in prohibiting racial discrimination and about a period of history that most politicians consider beyond debate.”16 It is depressing that we, as a society, cannot stomach a conversation on the fundamental freedom of association, property rights, and race in our allegedly “post-racial society.”
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How Laborious! Labor Unions and the Denial of the Right to Associate

Throughout history, there is a constant and sorry trend of government attempting to fix a problem, inevitably exacerbating the problem, and ultimately violating personal freedoms in the process. In the wake of severe economic troubles during the Great Depression, Congress passed the National Labor Relations Act (NLRA), also called the Wagner Act. At the time, unemployment was high, and the standard of living was declining quickly. In theory, the Act “encourage[s] a healthy relationship between private-sector workers and their employers, which policy makers viewed as vital to the national interest.” Healthy relationship is a relative term. This particular definition came from the National Labor Relations Board (NLRB), which is the federal agency the NLRA created. It seems to me that a forced relationship (or association) is anything but healthy. Rather, this toxic federal law is a prime example of forced association in every way, with each and every party affected negatively. Let’s start from the top.
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Firstly, the NLRA requires private employers to work with certified unions (that are certified not by a neutral third party, but by the government). In doing so, the government is limiting the means by which private employers work and relate with their very own employees. Collective bargaining becomes the rule without the consent of one of the parties, the employer itself. “In ordinary contract law and on the basis of freedom of association, any contract between A and B that is the result of either A or B being forced to bargain with the other is null and void.”17 The government seems to ignore these established legal principles. Through the NLRA, it grossly violates the private property of the business owner and subsequently demolishes its right of association.

Ironically enough, the NLRA also violates the associational freedoms of the very individuals it seeks to protect: The individual workers. Their rights are violated in two ways. First, when a union has been approved by the majority of workers at a company as the “bargaining agent,” that union becomes the sole bargaining agent for all workers. It is the voice both of those who voted to join the union and those who voted against the union.18 As a result, a monopoly develops, and individual workers are barred from even representing themselves; they have been forced to associate with the majority.

Secondly, the NLRA compels the workers to pay union dues whether or not they voted for the union in the first place.19 The concept is called union security, but it is simply forced association.20

And lastly, the unions themselves endure forced association in yet a different manner. Unions must associate and accept as members any individual workers who wish to join, even those who hate unions, or may cause them harm. Also, if the employer wishes to bargain, the union is obligated to do so “under the principle of mandatory good-faith bargaining” (although this forced association tends to work in the union’s favor).21

The NLRA violates the rights of all parties involved, stripping them of their freedom of association. Not a single entity—employer, individual worker, or union—has the right to associate with the entity or individuals of its choosing. It is amazing how the NLRA managed to hit so many birds with one stone. As you can see, “the authors of the U.S. Constitution would have considered the NLRA unconstitutional on its face.”22

There is one party that benefits from this forceful, freedom-negating federal regulation: The government. As a result of this labor union–private employer arrangement, the state grows in power, asserting a substantial amount of authority over the private sphere.
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Professor Charles Baird poses a solution to the government’s obsession with coercion and its tendency to violate the freedom of association: “If Congress insists on giving unions special privileges of coercion, it should be honest and promulgate a constitutional amendment that says freedom of association does not apply in labor markets. Don’t hold your breath.”23 When was the last time the government was honest with you?

Conclusion

Court orders can’t make the races mix.

—ZORA NEALE HURSTON

A folklorist associated with the Harlem Renaissance, Zora Neale Hurston was a preeminent author of the twentieth century most famous for her novel, Their Eyes Were Watching God. She staunchly opposed governmental intervention when the result was any kind of violation of individual freedoms. Even as a black woman, she stayed true to her belief that national law should be colorblind and went so far as to oppose government-mandated racial integration in schools because she respected the freedom of association and believed the state should never have a role in violating personal rights. Zora Neale Hurston knew laws should not be enforced based on an individual’s race, but rather decisions, such as association, must be left up to individuals to make for themselves, whether based or not based on another’s race. She believed integration would never be successful under the forcible hand of the state; rather, segregated schools would become equal when people personally decided to integrate.
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Zora Neale Hurston was so true to her convictions and belief in freedom that she vehemently disagreed with the Supreme Court’s Brown v. Board of Education decision in 1954 mandating the racial integration of government-owned schools. She even wrote a letter to the Orlando Sentinel entitled, “Court Order Can’t Make the Races Mix.” Not trusting the government to help black America, she continually questioned, “How much satisfaction can I get from a court order for somebody to associate with me who does not wish me near them?” Just as Zora Neale Hurston espoused: The federal government cannot solve our problems, the South’s, or anyone else’s for that matter. We must be free to associate with those we choose, and the rest is up to time, education, and free market principles.

How dedicated is the government to the freedom of association? Professor Walter E. Williams suggests a test:

The true test of one’s commitment to freedom of association doesn’t come when he permits people to associate in ways he deems appropriate. It comes when he permits people to voluntarily associate in ways he deems offensive.24

Unfortunately for us, the freedom of association is just one more test the government has failed.
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Chapter 5 

 You Can Leave Any Time You Want: 

The Freedom to Travel

Steve Bierfeldt, the Director of Development for Ron Paul’s Campaign for Liberty, had a particularly frustrating day of travel on March 29th 2009 after attending his organization’s regional conference in St. Louis. There, he sold Campaign for Liberty items, such as conference tickets, bumper stickers, T-shirts, and books.1 Transporting more than $4,700 in cash and checks from merchandise sales, Bierfeldt traveled from downtown St. Louis to Lambert-St. Louis International Airport with the intention of returning to Washington, D.C. The government, however, had another idea.

Transportation Security Administration (TSA) officials detained Bierfeldt for further screening when they discovered a metal box in his luggage containing a large amount of cash and checks. The TSA is an agency of the U.S. Department of Homeland Security, and according to its Web site, “protects the Nation’s transportation systems to ensure freedom of movement for people and commerce.” Bierfeldt might not agree with that last part. TSA agents interrogated Bierfeldt for over a half hour and would not allow him to continue to his gate until he answered some very directed questions: “Where do you work?” “What are you planning to do with the money?” “Where did you acquire the money?” Although having nothing to hide, Bierfeldt, in an effort to maintain his privacy, refused to answer the questions. The officers retaliated by further detaining him and asking viciously demeaning questions. As far as they were concerned, Bierfeldt could be prevented from moving freely so long as he refused to answer every prying inquiry they might conjure up. To them, if he wished to keep his privacy, then he should have wallowed in the safety of his own home. Bierfeldt never answered their questions, and they eventually let him go in time to catch his flight.
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As terrifying as it is to envision a world where authority figures could detain and question us for nearly any reason they chose, consider the further effects of this policy. Bierfeldt, if he valued his privacy above all else and, therefore, stayed huddled in his home, would no longer be in a position to pursue his lawful employment as a Director of Development for Dr. Paul. Furthermore, he would also no longer be free to express his political views by participating in and advocating the Campaign for Liberty’s values. Still further, if individuals such as Steve Bierfeldt were forced to stay at home in order to keep their privacy and dignity, then the public would lose all access to these political ideas. Stated simply, the government could eviscerate constitutional rights simply by burdening the ability to travel of those whose ideas it hates or fears.

A companion phenomenon now becoming apparent is the resort by the President to ruling by decree—and the people’s general acceptance of it. I speak, of course, of the decision by the Obama administration to purchase from former members of the Bush administration so-called back scanner X-ray machines for use at airports. These devices, which cannot detect small amounts of plastic explosive on the skin or anything, plastic or metal, hidden in a body cavity, nevertheless give the false impression of enhancing the safety of the flying public because of the lurid, graphic, even pornographic nature of the digital images they produce.

The government, in order to induce the public into a sheep-like, dazed-infused, knee-jerk acceptance of the porn scanners, offered an alternative even more invasive, unconstitutional, and odious: A public zipper-opening, blouse-removing, groping-your-private-parts alternative.

Never mind that you own your own body, never mind that the Fourth Amendment to the Constitution guarantees that the government cannot touch you against your will without probable cause of crime or a warrant from a judge based on probable cause, and never mind that there is no authority in the Constitution for the federal government to protect private property; it has reached its ugly hands and peering eyes and insatiable lust into our trousers as a way to induce us to be submissive.

The Congress did not authorize the porn-or-grope alternative. Indeed, no member of Congress could vote for this and survive politically. And the one who will rule by decree, that would be the President, claims he did not authorize this; the “security professionals” who work for him did so. He is fooling no one. He can stop this with a telephone call. He prefers us to be pliant.

Even in the Bush years, this porn-or-grope choice was unthinkable. Today it is with us. However, worse than this Hobson’s choice is the repellant submissive acceptance of all this by millions of innocent flyers whom the government has duped into thinking it can keep safe. Question: Has the porn-or-grope regime discovered a single dangerous item of contraband at an American airport—a box cutter, a handgun, or an explosive—in or on anyone flying in America? Answer: No. But government propaganda works.

As this discussion shows, the right to travel enables the free exercise of so many of the other rights we most cherish, here the right to pursue lawful employment and freedom of speech. We should not have to check our constitutional rights at the curb simply because we decide to travel. Sadly, it is the right to travel which has been most disparaged throughout human history, our country being no exception. If we are ever to be free, then we must possess an absolute, uninhibited right to travel the world free from interference by government.

One Small Step for Man, One Giant Leap for mankind

Of all the inalienable rights we possess as individuals, none is as basic, fundamental, and natural as the right to movement and travel. As human beings, we enter this world bestowed with natural gifts: Two legs and feet, and the muscles needed to power them; or, in other words, body parts the essential purpose of which is to move from place to place. Furthermore, we are given a brain and the undying yearning to discover, to know the unknown, to see what lies hidden beyond the horizon. Thus, a fundamental right of movement is inherent in our very humanity. And after all, although we can become slaves in many different ways, none is more evident than by losing our ability to move about the world as we please. It is altogether fitting that a symbol of freedom is a broken chain.
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The freedom to travel is a part of our national psyche. Our European ancestors settled in America because they had the right to move freely from their homelands. The very history and trajectory of our nation’s colonization are testament to man’s inherent right to movement and travel. We are a country made up of travelers, wanderers, and explorers. Examples span from NASA to Thomas Jefferson’s selection of Meriwether Lewis and William Clark to explore the mysterious and unknown lands of the West.

More fundamentally, restrictions on the right to travel connote that the government is the individual’s master, and not his servant. As explored elsewhere, the right to own property includes when and which individuals may enter upon our property, and under what circumstances. If the government usurps this ultimate right from property owners, or grants itself a monopoly over certain modes of travel, then clearly the rights of individuals extend only so far as the government, and no one else, wills them. Thus, circumvention of the right to travel is particularly antithetical to the Natural Law, and the principle that the temporal is always subject to the immutable. Freedom subject to the government’s whim is no freedom at all.

The importance of the freedom to travel, however, extends much further than the ability to go where one desires. As mentioned before, movement is essential to the existence and recognition of other inalienable rights. If you are prevented from leaving your home, your speech is automatically repressed. If you are not permitted to travel, you are kept from practicing your religion in a community of believers. As a result, you are restricted from selecting who you meet, who you marry, and whether you have children with whom you associate. You are held back from potential employment opportunities and prevented from receiving the education you desire. Stated simply, the right to move and be present is inextricably linked to a host of other fundamental rights that you possess as a free individual. Liberty, at its core, is encompassed in the right to leave the place of repression. As Professor Randy Barnett notes, if one wishes to discover which nations offer the best protection of natural rights, one only need observe the direction of the flow of refugees.
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The Freedom to Travel in American Law

American courts have, at least in theory, declared the freedom to travel to be near absolute (how they actually apply the right is a separate issue to which we will turn our attention later). The right to travel is so basic to our nature that the Founding Fathers did not believe it needed to be documented in the text of the Constitution. In Saenz v. Roe (1999), the Supreme Court stated,

We need not identify the source of [the right to travel] in the text of the Constitution. The right of free ingress and egress [to enter and leave] to and from neighboring states which was expressly mentioned in the text of the Articles of Confederation, may simply have been conceived from the beginning to be a necessary concomitant of the stronger Union the Constitution created.2

In other words, the right to travel is simply implicit in the concept of freedom, and indeed in the Constitution itself.

To further illustrate this point, consider the original meaning of Congress’s authorization to regulate interstate commerce: To keep commerce between the states regular. Indeed, the principal reason for the Constitutional Convention was to establish a central government that would prevent ruinous state-imposed tariffs that favored in-state businesses and impeded the natural flow of goods and services across state borders. Thus, the central purpose of the Commerce Clause was to secure, not inhibit, the free travel of goods. If this was the Founders’ attitude toward commerce (goods owned by individuals), then they most certainly would have held a similar view on the freedom of individuals themselves to travel.

In more recent times, the United Nations, of which the United States is a member, adopted the Universal Declaration of Human Rights, which provides for a similar right to travel on an international scale: “Everyone has the right to freedom of movement and residence within the borders of each State. Everyone has the right to leave any country, including his own, and return to his country.” This is significant for a number of reasons. First, it is further evidence of the absolute and universal nature of the right to travel. Second, it imposes upon the United States an international legal obligation not to inhibit travel within its borders, or to prevent individuals from leaving or coming back.
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The Supreme Court of the United States formally recognized the freedom to travel as a fundamental right in Shapiro v. Thompson (1969).3 This particular case examined statutes that denied welfare assistance to residents who had not resided within their jurisdictions for at least one year. The Court held these laws to be unconstitutional because they inhibited migration and restricted movement. The majority wrote, “The constitutional right to travel from one State to another . . . occupies a position fundamental to the concept of our Federal Union. It is a right that has been firmly established and repeatedly recognized.”4 The government simply cannot “chill” travel, as the federal police officers so egregiously did to Steve Bierfeldt.

Doctrinally, the right itself can be separated into three constituent parts. First, taken from Article IV, Section 2, Clause 1 of the Constitution, a person from state A who is temporarily visiting state B has the same “Privileges and Immunities” of a state resident. Second, an individual may move freely between states. Third, when an individual establishes residency in a new state, he or she enjoys the same rights and benefits as other individuals who have been there for years. Together, these components ensure that the individual can fully enjoy an uninhibited, natural right to travel. How faithful the government has been in following these principles is a separate issue to which we now turn our attention.

Physical Restrictions on Travel

On September 12th 1986, New Jersey law enforcement officials stopped Frank Barcia and Alphonse Siracusa during the height of rush hour at a police roadblock on the George Washington Bridge spanning from New York City to Fort Lee, New Jersey. The stated purpose of the roadblock was to detect persons under the influence of drugs or alcohol or transporting drugs. As would seem obvious to even the casual observer, the roadblock caused massive delays and traffic stalls. Captain Robert Herb of the Bergen County Police Department, who was the highest-ranking uniformed officer supervising the roadblock, testified himself that as a result of this roadblock, over one million motor vehicles came to a complete stop; or in other words, more than one in three hundred Americans—in some cases for in excess of four hours.
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Most infuriatingly, a woman was forced to give birth on the shoulder of the West Side Highway in New York City, without the benefits of advanced medicine that a hospital would provide. People were prevented from returning home, from attending work, and from seeking proper medical treatment, all so the police could identify individuals carrying drugs. If we as Americans possess an unconditional right to travel freely, how are these government actions allowed to take place? Shouldn’t mothers in labor have a constitutionally protected freedom to travel to a hospital to give birth? By engaging in such police stops, the government is making a calculated decision that we the people are better off not making and executing decisions regarding where we should be going and what we should be doing.

Despite the seemingly absolute treatment of the right to travel by the Founders and the Supreme Court, sadly it is the right to travel which has been most victimized throughout our history. As noted before, the American system of slavery, in which slaves were confined to their owners’ plantations, is the most egregious restriction on the freedom to travel. Even the Constitution (Article IV, Section 2, Clause 3) itself enshrined this circumscription of the freedom to travel by requiring that escaped slaves be returned to their “owners”: “No Person held to Service or Labour in one State, under the Laws thereof, escaping into another, shall, in Consequence of any Law or Regulation therein, be discharged from such Service or Labour, but shall be delivered up on Claim of the Party to whom such Service or Labour may be due.”

Nor did the freedom to travel become absolute with the passage of the Thirteenth Amendment, which formally abolished slavery. During the height of World War II, the Supreme Court upheld the internment of Japanese American citizens in Korematsu v. United States (1944). In 1942, President Roosevelt issued an executive order which granted military officers the power to “prescribe military areas [from] which any or all persons may be excluded, and with respect to which, the right of any person to enter, remain in, or leave shall be subject to whatever restrictions [the] Commander may impose in his discretion.” In other words, the natural right of individuals to move freely was subject to the whim of a military officer; there can be no clearer statement of the philosophy of Positivism. Subsequently, the military imposed a curfew on Japanese Americans, and shortly thereafter, the wholesale relocation of many to detention centers. Fred Korematsu, an ardent American patriot, was convicted of violating this military order after he refused to leave his home, as any true American understanding the Natural Law and the ideals of our Founders would.
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The Supreme Court upheld Korematsu’s criminal conviction, upon a finding of military necessity, namely, “the presence of an unascertained number of disloyal members of the group, most of whom we have no doubt were loyal to this country.” In other words, so long as there was some subjective, nebulous threat that our enemies’ ideas had reached our shores, the government was justified in detaining every member of the racial group to which those enemies belong.

Even more infuriating, the Court referred to this relocation to internment camps as a part of loyal Americans’ duty to their country: “Citizenship has its responsibilities as well as its privileges, and in time of war the burden is always heavier.” When the internment camps were likened to the concentration camps of Nazi Germany, the Court quickly wrote off such a comparison as “unjustifiable . . . with all the ugly connotations that term implies.” In other words, it was simply assumed that such measures were just, expedient, and proper, and the executive branch was free to incarcerate innocent civilians so long as it could muster up the most tenuous showing of military necessity. Liberty cannot exist, much less thrive, in such a polity. In 1983, Fred Korematsu, the primary litigant in the case, had his conviction formally vacated. His response? “If anyone should do any pardoning, I should be the one pardoning the government for what they did to the Japanese-American people.” He is right.
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Moreover, physical barriers to travel can come in the form of endangering the act of traveling. This occurs when the government monopolizes the protection of airports, and thus prevents private enterprises from providing a truly optimal amount of transportation security. Business is done better in the private sector for one simple reason: Private businesses will seek to maximize their source of revenue and minimize costs to the greatest degree possible. For example, if an airline company were in charge of its own security, it would ensure it had the most effective, state-of-the-art scanning machines. The company would hire the most skilled and amiable personnel available to run the machines, paying them competitive salaries. Periodically, the company would bring in engineers to monitor the machines’ efficacy. The company would test its products and employees to make certain it was not allowing any questionable materials or customers through its security process. And lastly, the company would ensure that its consumers, the passengers, made it through its security lines safely, securely, and swiftly. Without providing these services, an airline would most certainly go bankrupt as consumers chose safer, more efficient means of travel. Today, only the government does this, and very poorly. As Professor Robert Higgs notes, “We need to create an institutional structure that aligns the interests of all involved in airport security, a system that will foster innovation and accountability. Such a system can be created and operate successfully only in the private sector.”5

The government, however, infringes upon the right to travel when it monopolizes airport security and performs a mediocre job, thus preventing individuals from providing adequate security themselves. To demonstrate the government’s inadequacy in airport security: Almost one year after September 11th, with all the security implementations that came with a post-9/11 world, a July 2002 TSA survey of thirty-two major airports “found that fake guns, bombs, and other weapons got past security screeners almost one-fourth of the time.”6 In 2006, the government’s own investigators conducted covert security tests at twenty-one U.S. airports. Undercover agents carried the materials needed to create a bomb, including components of improvised explosive devices and common household chemicals, according to a report by the Government Accountability Office.7 The result of the test? The forbidden materials got past screeners and scanning machines in every one of the twenty-one airports tested. Since September 11th, “hidden weapons and simulated bombs have made it through checkpoints in hundreds of tests.”8 If our own government can get past TSA, surely a bunch of determined terrorists can do the same.
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The litany of governmental security failures is long, and the taxpayer bill is high—seven billion dollars annually go to the TSA.9 The Christmas 2009 underwear bomber is just one example of how security is breached under the “watchful” eye of TSA. Even more, shortly after the underwear bomb attempt, Homeland Security Secretary Janet Napolitano proclaimed, “The system worked.” There was “no suggestion that [the suspect] was improperly screened.” Allowing a man—with the intent to take down a plane and the materials to do it—to pass security and board an aircraft from Amsterdam to Detroit is the opposite of the system working. The underwear bomber was foiled in his efforts only because of the actions of his fellow passengers, no thanks to any government screening system. Thus, not only does Homeland Security fail to protect us; the politicians who run it cannot even acknowledge their failure.

As the examples of Barcia at the George Washington Bridge and the TSA show, the government is still imposing physical restrictions on our ability to travel freely. Although they may not be as conspicuous as internment camps or outright slavery, when a mother in labor is deprived of the freedom to travel to a hospital where she can safely give birth, all for some subjective showing of necessity to prevent drunk drivers, liberty is in exile.

Financial Restrictions on Travel

Although physical restrictions on the freedom to travel might be the most infuriating, the impediments to move freely that we experience on a daily basis typically take place in a more surreptitious form: Financial restrictions. Like freedom of speech, if the right is to attain its true meaning, it must be free from the “chilling” effects of government burdens. Stated simply, financial restrictions deter us from utilizing the right, and therefore cannot be reconciled with the Natural Law, which enunciates not only certain rights, but the free exercise thereof.

77

Financial restrictions typically come in the form of government monopolization of the means of travel, and the subsequent inefficiencies which inevitably occur when a business entity is shielded from competition. Take, for example, New York City’s public transportation system. Interestingly, it was initially a private enterprise that was first to provide subterranean travel to the public. On October 27th 1904, the Interborough Rapid Transit Company (IRT) opened the first official subway system. It consisted of a 9.1-mile-long subway line that connected twenty-eight stations from City Hall to 145th Street and Broadway. Unfortunately for all of us, in 1932, New York’s Board of Transportation purchased the IRT in the wave of New Deal politics and became the owner and operator of all New York City subway lines.10 Fast-forwarding ahead, owing to an absence of competition and crumbling infrastructure, the Metropolitan Transportation Authority (MTA), the successor to the Board of Transportation, approved a 10 percent increase in subway and bus fares from $2.00 to $2.25 in May 2009.11 Although this may appear to be a paltry sum, the percentage increase in our transportation costs is certainly more than many of us can expect in our paychecks. Are the subway cars and bus seats any cleaner or better maintained? No; in fact, “the trains will be cleaned less often,” says an MTA board member. Will the subway be any safer? No; in fact, the cuts in security personnel made the subway even less safe to travel on. In other words, the twenty-five cents out of each subway fare are the product of sheer government waste.

One may wonder, if subterranean travel was not available to us in the first place, then should not the government be free, if not obligated, to provide us this new service in order to further the public welfare? The difficulty with this line of thought is that individuals, in the form of private businesses, should be free to finance and construct their own means of travel. Could the government declare tomorrow that henceforth, individuals will be prohibited from utilizing boats, unless operated by the government? Shouldn’t individuals be free to construct their own boat so as to facilitate travel to wherever they desire? The government’s grant of monopoly privileges over a means of travel to itself is always in contravention of the right to travel.

Consider in this regard the government-subsidized railroad system. This behemoth transportation matrix has survived solely on subsidies, grants, and loans totaling more than $25 billion throughout its existence (with that amount growing with the immense bailout payments bequeathed in the wake of the recession beginning in 2008). Despite these handouts, train ticket prices have continued to grow over the years. The cheapest ticket from New York Penn Station to Washington, D.C., Union Station is $144 for a round-trip ticket. A quick online search for an airline ticket from New York to D.C. during the research for this book came to a grand total of $139 round trip on JetBlue, meaning it is cheaper (and thus more cost-efficient) to travel on a privately owned airline than on a land-based railroad owned and operated by the government. Until the government has legitimate competition, or abdicates control over transportation altogether, these escalating ticket prices will continue to inflict and restrict your natural right to move and travel.
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“Give Me Your Tired, Your Poor, Your Huddled Masses Yearning to Breathe Free.”

In 2009, Roxroy Salmon, a married father of five children and human rights activist, was ordered to be deported from America. A Jamaican national who had resided in America for more than thirty years, Salmon had been found guilty of drug possession and sale of narcotics nearly twenty years ago. Unfortunately for Salmon, drug offenses were made a grounds for deportation pursuant to a law passed after the commission of his crimes, and the preservation of families could not be considered in making the decision whether to deport or not. According to the government, the interest in keeping families together could not override the “public necessity” of immigration policy. Sadly, this is no isolated incident. A study conducted by the Homeland Security Department showed that from 1998 to 2007, 108,434 parents of American-born children were deported.12 How can a country which prides itself on a respect for liberty adopt a policy which tears families apart, leaves children without parents, and treats the right to travel as subject to the government’s whim?

As the above story suggests, the most egregious violation of the right to travel experienced in recent years is controlled immigration policy. Immigration limitations fundamentally inhibit a person’s free will to come and go as he or she pleases. Because the right to move is a natural right, it is not limited to just American citizens. Rather, the right to move is so fundamental, it is possessed by all human beings—whether they are immigrants or not. While private landowners have the right to prevent or allow “immigrants” (or anyone) from coming on their land, based upon fundamental principles of property, the government does not enjoy a similar right: To suggest otherwise is to say that the government itself somehow “owns” our country, and possesses property rights to it. Upon what legal basis does government property ownership rest? It can have no basis whatsoever; the government can only vest property rights in itself by providing just compensation. Any argument that the government has the property right to exclude rests in turn upon the socialistic claim of collective ownership.
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Moreover, if I am desirous of citizens of another country traveling through my property, say to pursue employment, I should be free to grant them permission. The government cannot limit this property right by circumscribing the right of others to travel freely. If the state wants a solution to the unlawful stream of immigrants in and out of the country, then it can simply abide by the Natural Law and let them enter legally.

More fundamentally, there can be no such thing as American exceptionalism. We, as Americans, are not worthy of life, liberty, and the pursuit of happiness merely by virtue of being born in the United States of America; these rights do not depend upon American citizenship for their existence. They are self-evident. In fact, our nation was built on the promise of freedom, not just to those who were born here, but to all those struggling under the yoke of oppression. America is not a geographical border, but rather an ideal: The ideal “that all Men are created equal, that they are endowed by their Creator with certain unalienable Rights.” Jefferson did not qualify this statement by saying that all men born in America deserve access to these rights; such a statement would have been even more ludicrous then than it is now.

Moreover, from a practical perspective, an absolute, uninhibited freedom to travel would not have the “devastating” impact on American jobs that is so often conjectured, so long as it was accompanied by the abolition of the minimum wage. When the minimum wage rises, “some jobs that were worth hiring someone to do are no longer worth filling.”13 As a result, there are less low-skilled jobs available for people who live here legally. Thus, when the minimum wage rises, employers, to cut costs, hire illegal immigrants at a lower price instead of hiring people who live here legally (and paying them the minimum wage). Alternatively, if the minimum wage were eliminated, the opposite effect would occur; employers would pay people who live here legally fair market value—not the government-mandated amount—for the work they do. And as a result, immigrants would be less inclined to move here for fear of not finding work. Congressman Ron Paul explains it this way:
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Our current welfare system . . . encourages illegal immigration by discouraging American citizens from taking low-wage jobs [and minimum wage laws discourage their creation]. This creates greater demand for illegal foreign labor. Welfare programs and minimum wage laws create an artificial market for labor to do the jobs Americans supposedly won’t do.14

Opponents argue that legalizing immigration will only serve to make our nation less safe. Studies say otherwise. Since 1986, the year amnesty was granted to illegal immigrants in the United States, the U.S. murder rate has dropped by 37 percent. Forcible rape is down 23 percent. Drunk driving deaths are down by more than 50 percent.15 If these illegal immigrants are so dangerous, violent, and predatory, why are these numbers not going the other direction? Furthermore, “much is made of the alleged fact that 30% of federal prison inmates are illegal immigrants.” According to the Bureau of Justice Statistics, the correct figure is actually 14 percent, and most of these immigrants are in prison solely for the violation of immigration laws.16

Opponents of open borders also argue that illegal immigrants steal jobs and Social Security numbers, drive down wages by working under the table, and do not pay taxes to the detriment of the nation’s budget. These same opponents also assume that tougher enforcement at the border would actually eradicate these problems. This, despite the fact that “strict” border control has been our nation’s policy for decades, and has not seemed to work well at all. Locking down the border has not halted the flow of immigrants from the south or the north. Rather, the only effect of strict border control has been the perpetuation of the one-way flow of illegal immigrants, making it more dangerous and expensive for all parties involved. Consequently, immigrants in America are less likely to leave for fear of the inability to return. Consider that thirty years ago, nearly half of undocumented arrivals departed within a year. Today, only one in fourteen does.17
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Moreover, if these men and women were made legal, then they would not have to “steal” jobs and Social Security numbers, but rather they would have their own. They would not drive down wages by working under the table, but rather would work on the books. They would not avoid taxes, but rather would pay them. The net effect of the legalization of immigration would be positive. Immigrants “would gain more of a stake in participating in and preserving our way of life.”18

I leave you with an egregious story of travel restriction inflicted by government on the oldest and most aboriginal of Americans: The Iroquois tribe. The Iroquois, who helped to invent the game of lacrosse, fielded a team that was the fourth-ranked team in the world. The team was set to travel to Manchester, England, for an international competition in July 2010. The problem arose from the fact that the Iroquois govern themselves, independent of the U.S. government, and thus issue their own passports. More importantly, these passports symbolize that independence; in the words of one of the players, “it’s a huge deal because these visas mean so much to our sovereignty.” Before the Iroquois team’s flight abroad, the British consulate declined to recognize their tribal passports and informed the Iroquois that “it would only issue visas to the team upon receiving written assurance from the United States government that the Iroquois had been granted clearance to travel on their own documents and would be allowed back into the United States.”19

The State Department and the Department of Homeland Security refused to grant the team this request. Only after public embarrassment at the debacle did Secretary of State Hillary Clinton finally agree to waive the travel restrictions. The next time you believe that the government has your best interests at heart when it restricts the freedom to travel, remember this story of the government’s unjust treatment of the Iroquois Lacrosse Team. Perhaps next time they should carry fake weapons instead of tribal documents, as that would at least guarantee them a one-in-four chance of successfully reaching their destination.
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Conclusion

In sum, the urge to move about the world, after self-preservation, is the most fundamental of human yearnings. Although our human desires to think and work hard may be chilled with free speech restrictions and taxation, as animate beings we lose our naturally endowed vitality when the government mandates where we can and cannot go. Thus, the right to travel is not only essential to, but symbolizes freedom. Perhaps then it should come as no surprise that curfews, internment camps, and unlawful imprisonment are common denominators amongst despotic regimes. Why erode freedom with the slow but unstoppable tide of indoctrination, when tyrannical leaders can achieve their end goal—complete subordination—much more efficiently with restrictions on the right to travel? Although the government may claim to have our best interests at heart when it commands who may go where and at what times, to grant it that power is to subject our liberty to the beneficence of a government which legitimized slavery for two hundred years. The current War on Terror proves that without the constraints imposed by our withering Constitution, it would continue to do so for many years to come.
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Chapter 6 

 You Can Leave Me Alone: 

The Right to Privacy

On a Saturday morning, have you ever found yourself with nothing to do? Maybe you decided to take a trip to New York City and spend time with your best friend from college. Together you visit the South Street Seaport and take in the views of Brooklyn while grabbing lunch. Once you finish your meal, the two of you decide to stroll by the Stock Exchange in the Financial District and then pay your respects at Ground Zero. After an exhausting day, you return to your friend’s apartment and realize you left your cell phone on the couch. Your phone shows five missed calls, all from your mother, who has been in a “tizzy” all day because she could not reach you. You tell her to calm down and not to worry. The government watched you all day.

That’s right. The government watched your every move while you were in downtown Manhattan. In response to the September 11th 2001 terrorist attacks, the New York Police Department (NYPD) implemented the Lower Manhattan Security Initiative (LMSI). Starting in 2007 (if it was so imperative why did they wait six years?), the NYPD installed more than three thousand public cameras and one hundred license-plate-reading devices. These publicly owned cameras, cameras of private landowners, and the publicly owned license-plate-reading devices are fed into an operations center manned by uniformed police. And while you may try to avoid these cameras by staying north of Canal Street, you’re out of luck.
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Currently, cameras are being installed throughout Midtown Manhattan. In response to the attempted Times Square bombing by Faisal Shahzad on May 1st 2010, New York Mayor Michael Bloomberg flew to London to take a look at its surveillance camera system, or the “Ring of Steel.” The “Ring of Steel” is composed of five hundred thousand cameras capturing an individual’s identity (within London) an average of three hundred times a day. Mayor Bloomberg is now hoping to duplicate this Orwellian system in New York and install thousands of cameras in Midtown Manhattan by the end of 2011.1 However, Mayor Bloomberg appears unsure as to whether this gross invasion of your privacy would work. He stated, “It’s not clear that they would have helped in Times Square. Other than if the perpetrator knew there were cameras, he might not have tried to come into Times Square.” Despite his uncertainty of success, Mayor Bloomberg and other government officials continuously attempt to convince you these cameras and license-plate readers are there to combat terrorism and protect your safety. Unfortunately, the reality is the cameras act as a government-sanctioned intrusion on your natural right to privacy: Your right to be left alone.

But do these cameras make us safer, or do they only make us feel safer, and lead us to believe that at least the government is doing something; or are they just another sacrifice of a fundamental liberty at the altar of government expansion? And if we feel safer, but are not actually safer, won’t that false sense of security (thinking that the government is protecting us when it is not) make us less safe? As previously described, when the crackpot Faisal Shahzad parked a bomb-filled SUV in the midst of Times Square, in the heart of New York City on Saturday evening, May 1st 2010, he unwittingly illustrated what little effect these cameras have. Not only did the local cameras fail to deter Shahzad from attempting to murder thousands of individuals; they also failed to identify him. In fact, Shahzad was on a plane at JFK Airport, an hour travel time from Times Square, before the police caught him. Clearly, the cameras in place played no role in preventing an attack. It is impossible for the police to monitor these thousands of cameras in real time and thereby thwart crime. The best they can hope to do is to review a tape after a crime has occurred and maybe get a lead on a suspect. That is not prevention or safety.

Fortunately, other governors in our nation are opening their eyes to individuals’ calls for privacy. On July 15th 2010, Governor Jan Brewer of Arizona let state contracts expire for thirty-six fixed cameras and forty vans installed with cameras. The dismantling of the cameras and vans began the next day. Brewer’s predecessor and the current Secretary of Homeland Security, Janet Napolitano, instituted these devices in September 2008. Behind the guise of advocating road safety, then Governor Napolitano believed the fixed and mobile cameras could generate up to $90 million in revenues to the state in the first year. In order to achieve such revenues, the cameras snapped photos of individuals traveling more than eleven miles per hour over the speed limit and then issued tickets for $181.2 However, $90 million of revenue was never reached because the payment rate on the tickets was only 26 percent.3 The refusal of folks in Arizona to pay the tickets issued by the government, and the subsequent dismantling and removal of the cameras and vans, is a testament to the power of individuals standing up for their rights—specifically, the right to privacy.
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Constitutional Guarantees

The United States Constitution does not expressly state a right to privacy. While numerous historians speculate and propose reasons as to why the Founders did not articulate this right in the text, the most telling reason may be the use of the word privacy in eighteenth-century America. In fact, a search of Thomas Jefferson’s sixteen thousand writings and letters produces not a single usage of the word privacy,4 because in the eighteenth century privacy referred to the bathroom or outhouse. Rather, the Founders used the term security, which meant to them essentially the same thing as our contemporary understanding of privacy. For example, the Fourth Amendment states, “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause.”5

Moreover, additional amendments in the Bill of Rights address the issue of what we call privacy. The Third Amendment, which holds, “No Soldier shall . . . be quartered in any house, without the consent of the Owner,” was directed at the British quartering of troops in the colonists’ homes; an egregious violation of security for an eighteenth-century mind and privacy to a twenty-first-century mind. The Founders were determined not to repeat history. They assured the colonists their homes would no longer be invaded on a whim by the agents of the government, and their privacy there would be secure.
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The Ninth Amendment then clearly states, “The enumeration in the Constitution of certain rights shall not be construed to deny or disparage others retained by the people.”6 The rights retained by the people are the unalienable natural rights, with which you are born. Natural rights can be compared to a sphere within which “individuals must remain free from [government] interference.”7 Privacy is essential to this sphere, and relates to the right or the ability of individuals to determine how much and what information about themselves is to be revealed to others. Additionally, privacy relates to the idea of autonomy, the freedom of individuals to perform or not perform certain acts, or subject themselves to certain experiences.8

For example, the German physicist Werner Heisenberg discovered the principle of uncertainty, or the Heisenberg Effect. The Heisenberg Effect stands for the principle that no individual can repeat the same performance unobserved as he can while being observed. In other words, we change or conform our behaviors when we know we are being watched. Take, for example, your daily job. When the boss is known to be in the office, most individuals are much more diligent than when they know no one is watching their daily actions. The same can be said for cameras on every street corner. If you know you are being filmed and want to whisper “sweet nothings” into your partner’s ears, you may refrain from doing so because you know a uniformed policeman may be watching and listening on the other end. Thus, observation alone changes individuals’ actions and strips them of their natural right to be left alone.

You’re Safe Nowhere: From Polaroids to Street Cameras

While today the natural right of privacy is widely recognized (and widely ignored), the right to be left alone was not always easily conceptualized. While our forefathers inherently valued their privacy, it was not until 1890 that the right to privacy entered the United States as a rational legal theory. In 1890, Justice Louis Brandeis recognized individuals’ desire to remain anonymous.9 In his now famous Harvard Law Review article, “The Right to Privacy,” Justice Brandeis introduced the concept of a right to privacy when he stated, “The right to life has come to mean the right to enjoy life,—the right to be le[f]t alone.”10 Moreover, the article reveals that Justice Brandeis was influenced to write on the right to be left alone in large measure by the then growing trend in technological advances.
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Justice Brandeis would be horrified today if he observed the erosion of our right to privacy. In 1890, Brandeis expressed concern over the growing trend in technological advances because he worried that “instantaneous photographs and newspaper enterprise have invaded the sacred precincts of private and domestic life; and numerous mechanical devices threaten to make good the prediction that ‘what is whispered in the closet shall be proclaimed from the house-tops.’”11 This was in 1890! One can only imagine what Justice Brandeis would think of the countless cameras, license-plate readers, Web sites with personal profiles and picture-sharing applications, digital cameras, cell phones with cameras and recording devices, wiretapping, face-recognition technology, fingerprinting devices, Google maps displaying aerial views of your home, and similar technologies ripe for government abuse today.

Yet, it would be thirty-eight years before Brandeis advanced this theory in the Supreme Court. In the famous case of Olmstead v. United States (1928), the majority of the Supreme Court held the government’s wiretapping of private telephone conversations to be constitutional under the Fourth and Fifth Amendments. Justice Brandeis’s dissenting opinion, which set the precedent for future cases, gave us the phrase, “the right to be left alone.” Justice Brandeis wrote,

The makers of our Constitution undertook to secure conditions favorable to the pursuit of happiness. They recognized the significance of man’s spiritual nature, of his feelings and of his intellect. They knew that only a part of the pain, pleasure and satisfactions of life are to be found in material things. They sought to protect Americans in their beliefs, their thoughts, their emotions and their sensations. They conferred, as against the Government, the right to be le[f]t alone—the most comprehensive of rights and the right most valued by civilized men.12 (Emphases added)
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Brandeis was correct in his analysis of the Constitution. Nowhere in the Constitution is the government granted the power to monitor or regulate our daily conduct. Remember, the Constitution grants power to the federal government and retains for the states and people that which is not granted. It keeps the government off our backs. (Well, it is intended to do that.) We retain all unalienable rights, and the right of privacy—the right to be left alone—is certainly one of them. By simply being human, all persons have a right to privacy existing far before the founding of the United States. As the majority of the Supreme Court wrote in the case of Griswold v. Connecticut (1965), “We deal with a right to privacy older than the Bill of Rights [and] older than our political parties.” That sentence alone acknowledges privacy as a natural, or if you prefer the secular term, fundamental, right, which cannot be taken away without due process of the law.

For example, suppose you have a collection of rare coins. You’ve spent years acquiring these coins and have searched all over the world for them. In doing so, you’ve catalogued each and every detail of the individual coins and placed them in a special cabinet. Does the government have the right to observe and copy your catalogue and publish its own catalogue of your coins? Most certainly not! This is your private collection of coins, which you choose to keep for yourself. The government cannot view these coins without violating your natural right to privacy.

The Government’s Intrusion on This Right: Marriage

The design of the law must be to protect those persons with whose affairs the community has no legitimate concern, from being dragged into an undesirable and undesired publicity and to protect all persons, whatsoever; their position or station, from having matters which they may properly prefer to keep private, made public against their will. It is the unwarranted invasion of individual privacy which is reprehended, and to be, so far as possible, prevented.
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—JUSTICE LOUIS D. BRANDEIS

Why must we seek the approval of the government to enter into marriages? For centuries, governments never interfered with marriages, but rather they were based on religion, parental choice, culture, tradition, and the mutual love of two persons. It certainly is not the government’s role to meddle in your most personal of affairs. If the decision-making process that leads to the free choice to marry another person is not considered private, then what can be considered private? Again, our right to privacy stems from our desire to keep certain matters out of the public eye and between another and ourselves. There are few decisions more personal than deciding with whom you want to spend the rest of your life.

Why is the government involved at all with the institution of marriage? The government should not be in the business of determining who receives the contractual benefits of marriage, such as medical visitation and decision-making rights, inheritance rights, property co-ownership, and so on. You and your soon-to-be partner should determine who shares in the benefits of that marriage. Marriage should not be an institution of the state, but rather a contract recognized by the contracting parties and solemnized by either a cultural or a religious procedure or no procedure at all. When you buy a house, who solemnizes the contract?

Despite the relatively simple concept of excluding the government from your most personal affairs, our government’s history includes frequent meddling with this tradition. Before the Founders signed the Constitution, before colonial leaders signed the Declaration of Independence, they sought to prohibit interracial marriages. The first documented interracial marriage in our nation’s history was that of Pocahontas to John Rolfe. The story of these two individuals was passed down for ages and culminated in a Disney movie dramatizing the love between these two. While they were fortunate enough to marry almost forty-five years before the first anti-miscegenation law passed in 1661, the fairy tale was not happy for many other individuals. The anti-miscegenation laws prohibited mixed-race marriages in Virginia and numerous other states for more than three hundred years until the U.S. Supreme Court heard the case of Loving v. Virginia in 1967.13 Unfortunately, the period between 1661 and 1967 was fraught with additional government intrusions on the natural right to privacy.
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At first, the laws were not so restrictive. For example, in the early years, the colonial governments required colonists formally to register their marriages, but it soon became common practice to accept cohabitation as a form of registration. Yet, by the late nineteenth century, state governments began to nullify common-law marriages and exert more control over who could marry whom.14 By the early 1920s, thirty-eight states prohibited whites from marrying blacks, “mulattos,” Japanese, Chinese, Indians, “Mongolians” “Malays,” or Filipinos.15 And, as if things couldn’t get worse, in 1924, Virginia passed a law prohibiting whites from marrying any individual with a “single drop of Negro Blood.”16 The Virginia legislature went as far as to prohibit marriages between a white individual and another individual who was 99-plus percent “white” and one drop “Negro.” Perhaps even more astounding is that this occurred within the last century. The government clearly felt no shame in meddling in the most intimate of affairs.

Congress, which has the power under the Fourteenth Amendment to nullify state laws that take life, liberty, or property away without due process, did nothing about these horrific laws. Congress allowed one law after another to pass without exerting any effort to protect natural rights. Fortunately, the Founders were wise beyond their years and created a government of checks and balances. In this case, the Supreme Court provided the “check.”

In the case of Loving v. Virginia (1967), the Supreme Court found Virginia’s anti-miscegenation laws unconstitutional and recognized our natural right of privacy. The case involved Perry Loving, a white man, who married his African American and Native American wife, Mildred Jeter. The couple married in Washington, D.C., which had no racial restrictions on marriage. After their ceremony, they returned to Virginia in the hopes of living in matrimonial bliss; yet, the bliss quickly faded. One morning, police officers broke into their home and barged into their bedroom to ask them what they were doing in bed together. Mr. Loving pointed to the marriage certificate on the wall, which the officers informed him Virginia did not recognize. The two were then arrested and jailed. And the case only gets worse.
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At trial, the judge gave the Lovings two options: Either move out of Virginia for twenty-five years or spend one to three years in jail. The Lovings chose the former. Subsequently, the judge delivered an opinion, which can only be characterized as profound fundamentalist ignorance. He stated,

Almighty God created the races, white, black, yellow, malay and red, and he placed them on separate continents. And but for the interference with his arrangement there would be no cause for such marriages. The fact that he separated the races shows that he did not intend for the races to mix.17

It is unfathomable that a judge entrusted with the protection of our constitutional rights could write such a statement. Fortunately, on appeal the Supreme Court displayed far superior intellect and respect for natural rights and formally recognized the natural right to privacy in regards to marriage. Chief Justice Earl Warren stated, “The freedom to marry has long been recognized as one of the vital personal rights essential to the orderly pursuit of happiness by free men.”18 In other words, a natural right.

While decades ago the Supreme Court formally settled the issue of interracial marriages, the nation is currently engulfed in the battle over same-sex marriages. For the same reasons the government should not interfere with marriages between individuals of various races, the government should not interfere with marriages between individuals of the same sex. What effect do same-sex marriages have on other individuals? As Jefferson might have said, they neither pick your pocket nor break your leg. They do not harm anyone or violate your natural rights.

To Love and to Cherish, Till the State Do Us Part

In 1996, Congress enacted and President Clinton signed the Defense of Marriage Act (DOMA), defining marriage as “a legal union between one man and one woman as husband and wife,” and providing that states need not recognize same-sex marriages from other states.19 Currently, thirty-seven states have their own acts similar to DOMA, and two states have stronger language defining marriage as only between one man and one woman.20 Additionally, Section 3 of DOMA relates to the unconstitutional federal benefits married couples receive. In fact, in January 1997 the General Accountability Office issued a report clarifying the impact DOMA has on federal laws. The report concluded that 1,049 federal laws are affected. These laws include those relating to welfare programs such as Social Security, health benefits, and taxation.21 A subsequent study in 2004 found 1,138 federal laws “tied benefits, protections, rights, or responsibilities to marital status.”22 How has the institution of marriage, which governments traditionally never regulated, become an institution tied to more than 1,138 federal laws?
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In 2010, a federal district court judge in Massachusetts found the section of DOMA that permitted states to grant or withhold benefits based on the sexual orientation of one’s marital partner to be unconstitutional because it violated the Equal Protection Clause embodied in the Due Process Clause of the Fifth Amendment.23 In Gill v. Office of Personnel Management (2010), Judge Joseph L. Tauro embraced the view that the states historically were in charge of requirements for marriage, and it is not a constitutional concern of the federal government; rather, the individual states are to make this determination. Judge Tauro held that DOMA encroaches on “a historically entrenched tradition of federal reliance on state marital status determination.” Moreover, in dismissing the government’s justifications for the Act, Judge Tauro concluded only “irrational prejudice” motivated the classification of same-sex couples as separate from heterosexual couples. Thus, DOMA violates the Fifth Amendment’s mandate of equal protection.

In the companion case to Gill, called Commonwealth of Massachusetts v. United States Department of Health and Human Services (2010), Judge Tauro concluded DOMA was also unconstitutional under the Tenth Amendment. The Tenth Amendment states in relevant part, “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively.”24 As noted previously, historically the states determine the necessary conditions for marriage within their boundaries because nowhere in the Constitution is there a granting of congressional power to make these determinations. Thus, a disparity exists when Congress enacts laws, such as DOMA, regulating behaviors that the states previously regulated.
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This case was brought by the State of Massachusetts because in 2004, the State decided to recognize same-sex marriages. In fact, as of February 12th 2010, Massachusetts issued marriage licenses to at least 15,214 same-sex couples.25 Unfortunately, because of DOMA, these couples’ marriages are not recognized in all states, and individuals are unable to receive the unconstitutional, but federally provided, benefits granted to heterosexual couples. Despite the government’s attempt to regulate local matters and interfere with your personal decision to marry whom you choose, Judge Tauro correctly decided the case. He first acknowledged that “family law, including ‘declarations of status, e.g. marriage, annulment, divorce, custody and paternity,’ is often held out as the archetypal area of local concern.”26 Judge Tauro then concluded that by enacting DOMA, the federal government “encroaches upon the firmly entrenched province of the state, and, in doing so, offends the Tenth Amendment.”27

While these decisions are a great step forward for marriage equality and respect for the natural right of privacy in choosing a life partner, Judge Tauro errs in relying on the historical approach of recognizing state marital status determinations. The history of our nation does include state determinations of who may marry whom; however, just because a power is entrenched in history does not make it correct. Neither the federal government nor the state governments should interfere with private decisions to marry because those decisions are unique to individuals—they are made, figuratively and literally, in the heart of privacy. They are the essence of personal behavior immune from government—state or federal—intrusion or regulation. Without any interference from the federal or state government, you choose what college to attend, what career to pursue, where you want to reside; likewise, you should be free to choose whom you want to marry.

Another step forward has come with a recent federal district court’s ruling that Proposition 8 in California is unconstitutional. California’s Proposition 8, passed by voters in 2008, mandates that marriage can only be between a man and a woman. Judge Vaughn Walker struck it down on the basis that it violated the right to marry, or stated otherwise, that the right to choose a marital partner does not require the permission of your neighbors or the voters or the government. He enforced the right to be left alone.
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Judge Walker stated that

the right to marry has been historically and remains the right to choose a spouse and, with mutual consent, join together and form a household . . . same-sex couples are situated identically to opposite-sex couples in terms of their ability to perform the rights and obligations of marriage under California law.

Thus, there can be no legitimate reason for differential treatment. And as to the claim that such marriages were not procreative in function, Judge Walker noted that the state has never inquired into mixed-sex couples’ capacity to reproduce in deciding whether to grant a marriage license. Such a world would be no less despotic or terrifying than the Third Reich, with its policies of eugenics and forced sterilization! This judicial giant reminds us that if it were not for an independent judiciary, which is committed to the Constitution, nothing would prevent a runaway majority from taking the liberty or the property of the minority. Government can’t be trusted. And every once in a while, judges will stop the beast in its tracks.

The Government’s Intrusion on This Right: Sexual Freedom

While Americans readily accept the government’s intrusion on the institution of marriage, there is greater push back on private matters concerning our bodies. Take, for example, the contentious issue of contraception. Imagine meeting someone and falling madly in love. You decide to take the big “leap” and invite all of your family and friends to help you celebrate. Inevitably, your mother and father begin to ask when they can expect grandkids, but you refrain from giving a precise date because you and your spouse have decided to pursue your respective careers. While this response sounds practical, it was not always feasible.
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As recently as 1965, Connecticut law prohibited the possession, sale, and distribution of contraceptives to married couples. While the Supreme Court concluded the law was unconstitutional, the reasoning behind this conclusion was far from unanimous. Justice Douglas wrote of the famous “penumbras” and “emanations” of various Bill of Rights guarantees creating a zone of privacy, while Justice Goldberg relied on the Ninth Amendment’s language of “other rights retained by the people,” and Justice Harlan argued the Fourteenth Amendment’s Liberty Clause forbids government conduct which is inconsistent with “the concept of ordered liberty.”28 Despite the convoluted reasoning, the Court correctly decided the case and recognized the Constitution’s protection of a “zone of privacy”—an area of human behavior immune from government intrusion or regulation. The Court illustrated this point when it wrote, “Would we allow the police to search the sacred precincts of marital bedrooms for telltale signs of the use of contraceptives? The very idea is repulsive to the notions of privacy.”29

What Happens in Vegas Stays in Vegas?

Las Vegas. Sin City. City of Lights. Entertainment Capital of the World. Whatever you want to call it, Las Vegas is perhaps one of the most liberated cities in the country. In fact, if there ever was a time you and your friends wanted to engage in undocumented activities, it would most likely be while you were in Las Vegas. In Las Vegas you can enjoy alcohol on the streets, gamble all night, frequent gentlemen’s clubs, and even get married in an hour and divorced the next day. Many ordinary folks want to go to Las Vegas just to blow off a little steam. And what better time to go than the Christmas season and New Year’s Eve? Right?

Wrong. If you were one of the millions of individuals traveling to Las Vegas during the Christmas season of 2003, you are most likely in a government database created in an attempt to track terrorists. However, your name is not the only item in the database. Your airline carrier? Check. Hotel where you stayed? Check. Casinos you visited? Check. Rental car company? Check. The locker you rented from a storage company? Check. Yes, government officials legally collected and analyzed data on more than one million people during the 2003 Christmas season. How was this legal?
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The Most Un-patriotic of Acts

You probably did not realize the government had legal authority to track individuals’ every move. It does; and this legal authority continuously expands in the effort to fight the War on Terror. In response to monumental invasions of privacy, such as the events in Las Vegas, the government claims it is not invading your natural right to privacy, but rather, is attempting to prevent further terrorist attacks. Do you buy this? I don’t. As Benjamin Franklin stated, “Those who would give up essential liberty, to purchase a little temporary safety, deserve neither liberty nor safety.”

And give up liberty we have. In the months after the attacks of September 11th 2001, our country was frantic. More than three thousand lives were lost, and our nation was blindsided by the murderous attacks. The government felt a need to respond, and on October 26th 2001, President Bush signed into law the Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (USA Patriot Act). And despite what many in Congress would like you to believe, the Patriot Act was not just President Bush’s doing. No, the Patriot Act passed both houses almost unanimously with only Senator Russ Feingold30 in the Senate and Congressman Ron Paul and sixty-five others in the House voting against the bill.31

Positivists (who think they can write any laws), like President George W. Bush, and Progressives (who think the government can trump the Natural Law), like President Barack Obama, defend the Act as essential to the security of the nation; in reality, it is an all-out assault on the right to privacy. More specifically, it directly violates the Fourth Amendment right against “unreasonable searches and seizures” and facilitates the issuance of warrants without “probable cause.”32 The government now uses what it publicly calls National Security Letters, or self-written search warrants, and “sneak and peek” warrants to invade your privacy.
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Self-written search warrants are provided for in Section 505 of the Patriot Act. The Federal Bureau of Investigation (FBI) describes one of these warrants as “a letter request for information from a third party that is issued by the FBI or by other government agencies with authority to conduct national security investigations.”33 And while the FBI claims other government agencies have the authority to issue these letters, it also states that currently only the “most senior FBI officials” possess the authority to approve National Security Letters.34 Thus, rather than risking a judge denying a search warrant request, the FBI requests National Security Letters, and the FBI approves these requests!

Moreover, Section 505 is not narrowly tailored to limited circumstances. Rather it is limited to personal records from financial institutions, which are broadly interpreted, and the ridiculous list of financial institutions includes pawnbrokers; travel agencies; car, airplane, and boat dealerships; casinos; medical records; supermarket records; legal records; computer keystrokes; and finally, the institution with which we all engage in our most important financial transactions—the post office. Even the United States Postal Service is considered a financial institution under Section 505. When did sending a letter to grandma become the financial equivalent of dealing with a broker registered with the Securities and Exchange Commission? The government’s designation of different institutions as “financial” is now so vast that it intrudes on our daily rituals. So, if you were wondering how the government obtained all that information in Las Vegas, wonder no more. In fact, on its Web site the FBI lists the following as information obtainable through self-written search warrants: subscriber information, toll billing records, Internet service provider login records, electronic communication transaction records, financial records, money transfers, credit records, and other consumer identifying information.35 However, it does not inform the reader of how much information is included in the “other consumer identifying information” category.

Additionally, with the passage of the Patriot Act, self-written search warrants are permitted on a host of new subjects, and the Act formally rejected the protections against criminal prosecutions by its predecessors. Before the Patriot Act, if the nation’s intelligence agencies came upon evidence of a crime and came upon it by unlawful means, they could not turn it over to prosecutors. After the Patriot Act, they have been required to turn such evidence over to prosecutors. In fact, the Act requires government investigators to turn over to government prosecutors the unconstitutionally obtained evidence. The Act also mandates the evidence obtained from these wildly unconstitutional self-authorized search warrants is “constitutionally competent” in criminal prosecutions.36 Thus, until this section of the Act is challenged, the obtained evidence is currently “legal” under federal law, but unconstitutional at the same time because it violates the Fourth Amendment. It is bizarre, indeed, for a thing to be both legal and unconstitutional. Since the Constitution is the “supreme Law of the Land” (as it so states in Article VI), that would make it the rule of law, the baseline below which no government entity (that would include votes by Congress and signatures of presidents) may go. Thus, anything that is unconstitutional must also be unlawful.
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As we have seen, the Fourth Amendment protects against warrants being issued without probable cause, an oath or affirmation, and the specification of the “place to be searched” and “the persons or things to be seized.” Self-written search warrants do not fulfill any of these requirements. Government officials now have the authority to issue blanket self-written search warrants without an oath or affirmation before any judge. These search warrants do not need to describe a particular location, device, or individual for which they are issued, clearly violating the Fourth Amendment and the right to be secure in our “persons, houses, papers, and effects.” Moreover, while the government maintains self-written search warrants are “an indispensable tool and building block of an investigation that contributes significantly to the FBI’s ability to carry out its national security responsibilities by directly supporting the furtherance of the counterterrorism, counterintelligence and intelligence missions,” the statistics paint another portrait.37

A 2007 Justice Department Inspector General audit revealed that not only were self-written search warrants being used to prosecute ordinary criminal activity unrelated to national security, but also government officials misused their authority by evading limits on the self-written search warrants and underreporting the number of warrants issued. Even though these abuses were revealed, the most recent Department of Justice report to Congress shows the use of self-written search warrants is increasing dramatically. For example, in 2008, 24,744 were issued, compared to 16,804 in 2007.38

If self-written search warrants were not bad enough, Section 213 concerning “sneak and peek” warrants further invades your natural right to privacy. This section amended the section of the United States Code on the “Effect of Rules of Court,” and allows for a “delayed notice” of search warrants, meaning a target, whose home or business is searched, is not immediately notified.39 Thus, government officials can enter your home, search for evidence, and then use the evidence in a criminal investigation, without telling you until eighteen months later.
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If not for the seriousness of the subject matter, it is almost laughable that the government attempts to argue the constitutionality of these actions. Let me correct myself. The government will sometimes argue the constitutionality of these actions. Why sometimes? Because the government does not want to take these cases to the Supreme Court for fear that the Court will rule the entire Patriot Act unconstitutional; it instead manipulates the judicial system and leaves it to the lower federal courts to issue holdings on each issue, thus leaving a legal system with opposing precedents relating to your constitutional right of privacy.

You Were Searching for What on the Internet?!

Now you may be saying to yourself, I want America to be secure and free from terrorists, and I don’t have anything to hide, so why should I care if the government is tracking my trips to Las Vegas or illegally enters my home? Well, you may not have anything to hide now, but what if you got caught up with the wrong crowd and because of mere association were charged with a crime? Then would you be okay with the government using this illegally obtained evidence against you? Would you care if the government read your mail before you received it, and requested information on the Web sites you visited or the searches you performed through your Web browser?

Yes, the government is even willing to go so far as to ask private Internet companies for an index of the Web and information on users’ searches. For example, in 2006, the government requested this information from a number of companies including Google. Google’s chief legal officer, David Drummond, decided to fight against these government requests that blatantly violate the right to privacy while on the Internet. Unfortunately, Google lost in court and ultimately handed over the information. However, despite losing the legal battle, in April 2010, Google launched a “Government Request Tool,” detailing the requests of worldwide governments to take down content, or to turn over information, relating to the uses of its search engine, YouTube, and its blogging software.40 To no surprise, the United States government ranked second in data requests, with 3,580. To gain perspective, this is more than three times the next government’s requests, which happens to be one of our closest allies, the United Kingdom.41 As a user of Gmail, YouTube, or the Google search engine, you must stay vigilant and aware of your right to privacy.
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Conclusion

If the government’s historical attempts to regulate who you can marry, when you can have kids, and its ability to track your almost every move are not frightening enough, now consider the passage of Obamacare. Your once private communications and medical decisions with your doctor will now be regulated and monitored by the government. The law requires the Department of Health and Human Services to issue forty thousand laptops, one to each primary care physician in the United States, and it requires the physicians to record for federal bureaucrats whatever you tell your physician and whatever your physician tells you. How can one day the Supreme Court declare a “zone of privacy” that includes the right “to care for one’s health and person” and the next day the then-Speaker of the House Nancy Pelosi claim Congress’s power to regulate health care is “essentially unlimited”?

And the invasion of your natural right to privacy does not end there. Now, because of the individual mandate, on an ongoing basis you will be required to provide personal medical details to an insurance company. What information is more personal than your health? The ACLU describes medical information as “arguably the most personal and private source of data about us”; yet, the ACLU refuses to challenge Obamacare because of its support for the welfare state.
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The philosopher Ayn Rand argued that when government destroys your privacy, it destroys your dignity and your uniqueness. And then, by regulating your privacy, it controls you.

Thus, it is up to you to elect officials willing to repeal Obamacare, the Patriot Act, the spy cameras, and numerous other pieces of legislation stripping you of your natural right to privacy. The government bureaucrats will fiercely fight back by claiming they are maintaining national security, providing medical care to impoverished children, and the Constitution grants them the authority to do so. But do not wane in your efforts to fight this political rhetoric, for we never want to fulfill Benjamin Franklin’s prediction of losing our essential liberties for temporary safety.
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Chapter 7 

 Hands Off: 

You Own Your Body

As we have seen, your body is yours and yours alone. If you do not have control over your own body, what then do you control as an individual? Think about it. If you were financially broke with absolutely no real property or possessions to your name, the only thing over which you have full and complete autonomy is your own body. You have the power to direct what goes into it—what you eat, what you drink, whether you exercise, and whether you take vitamins or drugs. You also own whatever your body produces—the fruits of your labor, the sweat of your brow, the manner of your expression.

Reason and human nature dictate that the legs, arms, muscles, fingers, toes, torso, eyeballs, brain, and feet with which you enter and exit the world belong to you as the sovereign individual, including every action or word that comes from your body. Your body can move, build, work, talk, think, and express. As a result, having control and autonomy over your body is the most fundamental and natural right that you have as a human being. Right?

Not exactly. Contemporary government in the United States has another model in mind. The government believes that it has the right to interfere with your free choices and to monitor what you eat, what you drink, who you sleep with, whether you can donate an organ, and whether you can take that experimental drug from Canada. It believes that it knows your body better than you do, and that it can take better care of your body than you can.
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The World’s Oldest Profession

Imagine you are at a formal restaurant with your husband, wife, or significant other. You look around at all the classy, well-dressed clientele enjoying their dinners in the dining room. To the left of your table is a younger couple. Wearing a slinky “first-date” dress, the woman must be twenty-seven or twenty-eight. Her date, in his early thirties, is eyeing his beautiful dinner companion. To your right is an older couple. The man is distinguished looking with a full head of hair while the woman is conservatively dressed in a black dress.

To the outside observer, there are no substantial differences between these couples. All parties are enjoying a delicious dinner with pleasant company. All parties are consensually sitting at the restaurant with an individual of their choosing. All parties will pay their bills upon completion of dinner and head on their merry way. Except . . . there is one difference. The young man is paying for dinner in hopes of sexual activity, while the older man is paying for dinner and sexual activity. Prior to dinner, money exchanged hands from the distinguished gentleman to his conservatively dressed date.

Now, I know some of you may consider these claims extreme, but look at these men objectively. Is there really any distinction between the men’s motives that is the legitimate concern of the government? There are none whatsoever. Each man has the intention to sleep with the woman at his table. The young man is posturing as a refined suitor when, in fact, he has an ulterior motive; he paid for dinner with the anticipation of getting something in return. The older man, on the other hand, was transparent about his intentions from the very beginning by paying for the services rendered directly by his dinner companion. Why is one man’s behavior considered benign while the other’s is the object of government wrath and potential criminal prosecution? Their behavior is nearly identical, so which man’s intentions are more harmful?

The discreet and subtle nature of the young man’s desire for sex is potentially more harmful than the older gentleman’s transparent exchange of money for sex. Tom Knighton, a libertarian commentator, furthers this argument and posits that all men pay for sex in some way or another: “It may be three fancy dinners and a bouquet of flowers. It may be a trip to Hawaii. It may be a wedding ring. No matter the costs, these guys argue, men pay for it [sex] with something. There is probably some truth to that. And yet, this kind of practice is also perfectly legal.”1 Talk about inconsistency.
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The Moral Case for Prostitution

Prohibitions on how we use our bodies violate our most basic rights as human beings. The government is not even giving you the option to participate in the restricted practice. In truly free societies, any type of prohibition must be void because it violates the fundamental liberties of all individuals who wish (or do not wish) to take part in that specific activity.

In the case of prostitution, as long as the transaction is voluntary, there is no justification for governmental intervention. While the government does have an interest in protecting the individual property rights of a person (the prostitute) from violence, rape, and other harms, the government does not have the right to prohibit prostitution outright. The theory is, “prostitution is the voluntary sale (or rental) of a labor service. Individuals own their own bodies and their own labor services and have the absolute right to decide how those labor services should be used.”2 We have the personal liberty and freedom to do with our bodies what we please—both as producer and as consumer of the product. I can rent my body to the owner of a coal mine for thirty years, who will use my work to strip the earth of natural resources, but a woman cannot rent her body to the same coal mine owner for a few hours of private time? Why? Because the government says so, that’s why.

Like it or not, prostitution is a victimless crime. Both parties are agreeing to a financial transaction where money is offered in exchange for a service. Both parties are receiving something they want. There is no “evil” inherent in this barter. A “vice,” perhaps, may be involved, but vices are not harms to another. Vices are harms to you, and you have the right to make poor decisions, and the government has no authority to stop you from making these poor decisions because your body is your body.

While we will never accurately know how many men and women make a living by full-time or part-time prostitution, the consensus is the numbers are substantial. And despite the government’s prohibition of prostitution in the United States, research suggests that its “prohibition” is not working . . . at all. Gee, I wonder why? Moral prohibitions throughout history have never succeeded. Look at alcohol prohibition from 1920 to 1933, for example. See how far that form of prohibition got the government. Albert Einstein once stated, “The definition of insanity is doing the same thing over and over again and expecting different results.” Clearly, we have an insane government because it thinks prohibiting prostitution will actually accomplish something of substance. Think again, government.
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The Nanny State Strikes Again: Bigger Government Does Not Equal Smaller Waistlines

New York City’s mayor, Michael Bloomberg, is a health fanatic, so much so that he maintains a monthly weight-loss competition with one of his buddies in order to stay slim.3 He has taken this obsession so far that, with his urging, the New York City Board of Health voted to ban trans fats at restaurants in December 2006. In other words, the government has already decided what you can and cannot eat for dinner at Applebee’s tonight. Violating Natural Law, freedom of choice, and the very nature of the Constitution, the government has usurped control over your body yet again. Shortly after New York City passed its ban, the entire State of California followed suit in January 2008 by prohibiting restaurants and bakeries from using cooking oils that contain trans fats. Violators can be fined up to one thousand dollars. And that’s just trans fats.

So you want to cool off with a Gatorade, Coke, Sprite, or flavored water on public property in San Francisco? That’s too bad; San Francisco’s mayor at the time, Gavin Newsom, skipped the whole darn legislative process in his personal quest to control your diet and instituted an executive order prohibiting vending machines from carrying artificially sweetened drinks on city property.4 But don’t worry; diet sodas will be allowed in some locations in the City by the Bay. Apparently, Mayor Newsom believes it is his duty to force-feed his constituents and San Francisco’s visitors water, soy milk, rice milk, or other similar dairy or non-dairy milk in lieu of what they really want to drink on a hot July day.

And from sugar to salt. In March 2010, New York State Assemblyman Felix Ortiz introduced a bill that would prohibit the use of salt in making foods at restaurants.5 Seriously? You mean salt—the substance that preserves food, regulates body functions including blood pressure and fluid volume, carries nutrients into cells, and regulates muscle contractions? Ortiz’s bill states, “No owner or operator of a restaurant in this state shall use salt in any form in the preparation of any food for consumption by customers.”6 Salt in any form is evil and needs to be regulated by the government? I think not!

While trans fats, sugar, and salt—like all things in our diet—should be consumed in moderation, it is not the job or interest of the government to determine what should or should not be consumed by a free individual. These dietary choices are highly personal as they deal with the sustenance of our own bodies—what we eat, what we drink, and how much we eat and drink. It is our natural right as freethinking human beings to make these healthy or unhealthy decisions and live with the consequences. In implementing restrictive food and drink policies, the government is merely treating us like children, deeming us incapable of determining the course of our own health and fitness. This government-knows-best attitude is highly invasive, offensive, and demeaning and will result in more harm than benefit.

When the government makes health decisions on our behalf, we are deprived of the opportunity to learn what is or is not healthy for our own bodies. We thereby become complacent and dependent on the government’s (many times incorrect) policies. The government bases its policies only on medical advice it wants to hear and which is often arbitrary, changing from year to year. For example, in the 1980s, the food industry was told to replace saturated fats like coconut oil and butter with oil containing trans fat. Now, science has obviously changed its mind. For this reason, we cannot depend on the government to make these kinds of decisions for us. These decisions are ours, and ours alone.

And one last story of Nanny State absurdity. In April 2010, Santa Clara County, California, passed an ordinance banning restaurants from giving out toys with meals of more than 485 calories! The law bans any “toy, game, trading card, admission ticket or other consumer product, whether physical or digital.”7 A critic of the legislation, Eric Felten, doubted its efficacy, commenting in the Wall Street Journal,
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If cheapo trinkets are so seductive, why don’t some enterprising health advocates launch a restaurant chain devoted to cauliflower and Brussels sprouts and then package the stuff with fabulous toys? And don’t forget the cartoon characters, which surely have the mesmeric power to overcome even the most vegephobic. After all, what kid wouldn’t kill for some Sponge Bob-brand seaweed salad?8

The government has taken its nannying too far. We are all grown up. Except in the government’s eyes.

Kidney Shortage Is the Fault of Our Self-appointed Protectors

The most reliable and natural way for an individual to acquire something he or she desires is through a system of trade. For example, A has the freedom to trade with B so long as B wishes to trade with A. This voluntary exchange is a natural right and ensures that both parties walk away with something each party wants. This uncomplicated concept goes back to the beginning of time. A man could trade animal skins for meat, gold for tools, or corn for wheat (or today, money for toothpaste). The theory really is as simple as a fifth grader trading her peanut butter sandwich for her friend’s two chocolate chip cookies. The desires of both parties are fulfilled, and no rights are violated because the exchange was completely voluntary.

Unfortunately, the federal government thinks it knows what is best for you, your body, and your exchanges. Say you are cutting a piece of plywood at your home. At the sight of a mouse at your feet, you jump, lose control of the circular saw, and consequently cut off a piece of your finger. Ironically enough, the government says you can buy poison to kill that rodent (exchanging money for the toxic substance), but the government says you cannot buy a finger to replace the one lost at the mercy of the saw. The state claims it has outlawed the sale of organs and body parts for your well-being and safety. Unfortunately for your well-being, even if it is available, you cannot acquire that lost finger because the state says so.
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By preventing the buying and selling of organs, the government is making it extremely difficult to find sufficient organ donors because there are zero incentives to donate. According to the federal National Organ Transplant Act of 1984, you cannot compensate another person who selflessly donates a kidney (even though the donor has rescued you from fatiguing dialysis and premature death). In fact, this altruistic human being (and violator of the 1984 Act) could be slapped with a fifty-thousand-dollar fine and a felony prison term of up to five years!9 Organ donation is just one more way the government usurps control of decisions—personal and bodily—that are rightfully ours as sovereign individuals.

Because your body is your property, you should have the right to decide to live without one of your kidneys and be compensated accordingly (and conversely, to acquire a kidney through a voluntary trade). It is your body, your decision, your choice. Why does the government even care what you do with your organs, especially when that organ is saving the life of another human being?

Currently, the federal government acts as the only authority with the power to buy and allocate kidneys for transplantation. The 1984 Act established the Organ Procurement and Transplantation Network (OPTN), to contract the United Network for Organ Sharing (UNOS), which administers the OPTN under contract from the Department of Health and Human Services.10 (See how the government did that—taking absolute control through a complicated mess of inefficient networks so that we have no control over the destiny of own organs?)

As you read this, there are more than 85,583 people waiting on the official kidney-transplant list in the United States.11 With kidney, pancreas, liver, intestine, heart, and lung combined, there are more than a whopping 108,098 people waiting for some kind of organ in homes and hospitals across the nation. In the United States alone, just 16,500 individuals received a kidney transplant in 2008 while almost 7,000 died waiting for one.12 Thirteen die daily.13 With a population of more than 300 million, we have a grand total of more than 600 million kidneys (we each have two, but can function with one)—my instinct is that the government is doing something wrong.
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How Did We Get Here?

While people may be repulsed at the discussion of organ trading for compensation, they shouldn’t be; we already engage in forms of it. Every day, heart valves are replaced, and amputees receive other people’s limbs. People exchange their semen, eggs, and plasma for money. For tens of thousands of dollars, women generously rent out their wombs for those who cannot bear children. We donate blood in exchange for little perks like movie tickets and candy. How can an exchange take place in these situations but not under circumstances including vital organs? The federal government flippantly and arbitrarily makes these rules, but does it have its reasons? Does it have the authority?

In 1984, an “overzealous entrepreneur” testified before Congress of his plans to ship in impoverished people from developing countries, remove their organs to undergird our shortage, and return the “donors” to their homelands with a sum of money to compensate them for their efforts.14 Appalled, Congress, spearheaded by Al Gore, a Tennessee congressman at the time, enacted the National Organ Transplant Act. While the legislature may have been well intentioned, the consequences have been highly intrusive and purely negative. People are dying, and the need for organs has increased yearly. Although Gore did propose “a voucher system or a tax credit to a donor’s estate” if “efforts to improve voluntary donation are unsuccessful,”15 the United States continues to flounder despite attempts to promote donation after more than twenty-five years. Clearly, the government’s efforts have been unsuccessful with more than 80,000 people on kidney-transplant waiting lists. The system is broken, and the time for change is now. It is time to look to compensation, incentives, and market practices to solve the problem. However, under current federal law, we can’t. In Pennsylvania, for example, the state legislature proposed an allowance of a mere three hundred dollars to go toward funeral expenses if an individual were to donate organs.16 The bill, however, failed because government officials feared that it might violate federal law. Whatever happened to federalism?

Sally Satel, M.D., who received a kidney transplant in 2006, tells a story in her article, “The Waiting Game,” about a proactive young man on dialysis.17 Amazingly, Alex Crionas met a man at a party who offered to donate one of his kidneys to Crionas. Unfortunately, Crionas had also created a Web site to help attract potential donors via the Internet, violating parts of the National Organ Transplant Act. As a result, the transplant center refused to perform his surgery, even though Crionas and the donor did not even meet on the Web site (they met at the party). The surgery center’s reasoning for denying him the transplant: Brokered transplants “undermine trust in the whole system.”18 It seems to me the system has already been undermined. Fortunately, after seeking out a different transplant center, Crionas was finally able to receive his transplant, which was a success.

Bad Effects and the Black Market

The organ black market is alive and well. In fact, the black market may account for 5 to 10 percent of transplants worldwide.19 I do not have to look to faraway places like India or the Philippines to back up my claim; I can look as close as my home State of New Jersey. In July 2009, Rabbi Levy Izhak Rosenbaum was accused of conspiring to broker the sale of a human kidney for a transplant. The recipient would pay $160,000 while the donor received $10,000. According to the complaint filed in federal district court in New Jersey, this was not Mr. Rosenbaum’s first dance. He had brokered many deals over the past ten years.20

Unfortunately, the effects of criminalizing organ donation are exactly opposite of the government’s intent. Dr. Satel states that the strategy of “cracking down” on organ trafficking is doomed because “it ignores the time-tested fact that efforts to stamp out underground markets either drive corruption further underground or cause it to flourish elsewhere.”21 So, instead of allowing people to be compensated for their altruistic act of donation, the government must monitor and build criminal cases against rabbis selling organs in New Jersey. In addition to the danger of black markets, there is the threat of physicians being forced to use organs of lesser quality because of such low supply. The United States’ intense shortage has increased the use of these so-called expanded-criteria organs—in other words, organs that are not suitable for transplant.22 Kidneys are not as “good” when they are donated by people over sixty years old or by people who have a history of medical problems. These organs are more likely to fail in the recipient than organs from younger, healthier donors. Because of the federal government’s restrictions, these lesser quality organs are transplanted anyway.
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In his Wall Street Journal piece, “The Meat Market,” Alex Tabarrok described the level of desperation reached by those in need of organs. The situation is so dire, “at the University of Maryland’s School of Medicine, five patients received transplants of kidneys that had either cancerous or benign tumors removed from them.”23 These acts of desperation are forced upon these ailing individuals based on rules and regulations passed by the government. Tabarrok goes on to explain that while expanded-criteria organs can be a useful (albeit dangerous) alternative to the shortage, their use also means that the organ shortage is even more drastic than it appears “because as the waiting list lengthens, the quality of transplants is falling.”24 These “alternatives” are not alternatives at all. The fact that people are resorting to these extreme measures to access organs when organ donors could be compensated is unacceptable and immoral. The government must take a second look.

And the Money?!?

Kidney dialysis is a federal entitlement (no) thanks to the 1972 End Stage Renal Disease (ESRD) component of the Social Security Act. In 2006, Medicare spent almost $23 billion on ESRD, and the total cost per person, per year, was $61,164.25 The real punch: Only one-third of dialysis patients survive after five years. More specifically, a thirty-five-year-old spending nine years on dialysis will accumulate a total cost of $600,000 while a sixty-four-year-old over four years will cost $300,000. Now compare these extravagant treatment costs with the $75,000 onetime cost of the “surgeries and hospital stays of the donor and recipient, plus the first year of follow-up care (including medicine).”26 It is more cost-effective to cure than to treat, and we already have the cure. It is called a transplant.

And check out this number crunch. Virginia Postrel of The Atlantic magazine suggests transplant centers pay $25,000 or $50,000 to each living kidney donor.27 As a result, taxpayers would save billions: “Eliminating the waiting list would save taxpayers $8 billion, or $4 billion if each living donor received a lump-sum payment of $50,000.”28 To make an even starker point, Nobel Laureate economist Gary Becker and economist Julio Elías estimated that a mere payment of $15,000 per donor would eliminate the kidney shortage in the United States. These economists suggest the federal government make the payments so as to avoid any inequality in allocation.29 That, of course, would be unconstitutional.
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The bottom line is transplants are cheaper than dialysis, and since dialysis treatment is paid by Medicare’s ESRD program, it is in our interest to cut costs. Even more convincing, these monetary calculations completely ignore the benefits enjoyed by the recipient in the form of health, happiness, and quality of life. It seems like a no-brainer, but our government cannot seem to pull it off.

Success Stories Around the Globe

There is only one country in the world that has eliminated its shortage of transplant organs. Interestingly enough, it is Iran. Iran began its system of organ donation incentives in 1988 and eliminated its shortage by 1999.30 If Iranian patients are not assigned a kidney from a deceased donor or cannot find a family donor, they apply to a non-profit called Dialysis and Transplant Patients Association (Datpa). Datpa finds donors in its pool of applicants, and an independent third party evaluates them. The government pays the donors $1,200 and provides one year of limited health coverage while those that worked through Datpa receive an additional payment (from Datpa) between $2,300 and $4,500.31 Although the Iranian donor system is not fully a free market system, it does demonstrate that an organ shortage can be fixed by offering financial incentives. The United States government could learn a thing or two.

Singapore and Israel, on the other hand, use non-monetary methods of incentivizing their people to donate. Alex Tabarrok calls the program, “no give, no take.”32 If an individual “opts out” of Israel’s presumed consent system, he or she is assigned a lower priority on the transplant list should one day he or she need an organ.33 In other words, if you do not give, you do not receive. While this presumed consent program may seem potentially harmful to an individual’s autonomy, anyone can “opt out” at any time. Other countries that have adopted presumed consent have had great success in decreasing their waiting lists. Spain, for example, adopted presumed consent in 1989, and within a decade had doubled its donor number.34 Austria quadrupled its donation numbers when it adopted presumed consent.35
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Whatever Happened to Personal Autonomy?

Our government has done it again. The rules of the kidney game are wholly dictated by a governmental monopoly. As a result, you cannot determine what is best for you and your body. However, by attempting to quell organ trafficking, all the government is doing is running the black market further and further underground, making it more and more dangerous for everyone involved.

While opponents of organ trade argue that it is an exploitation of the poor, who am I (or the government) to say that the poor should not be able to make a rational decision to part with an organ—and free themselves from poverty at the same time? That decision is entirely theirs. While outlawing payments to donors is technically a way to keep the system “fair” by giving the rich and the poor equal access, it is only “fair” insofar as both the rich and the poor have an equally rotten chance to receive a healthy kidney. It is simply unfair that people at all economic levels have to succumb to that sad destiny. Why is it that I can purchase poison with which to kill a rodent, but I cannot purchase a finger to replace the one I lost to my saw?

The fact that healthy (and redundant) kidneys are a scarcity makes a compelling case for their economization. We should be using our resources more carefully. If there are thirteen people dying every day because they need a kidney, surely we can incentivize free people in some way. Altruism, apparently, is not enough. The government’s plan is not working. We must leave this predicament, like any supply-and-demand scenario, to the markets. While other governments are actually searching for answers to the organ shortage problem, our government is unnecessarily policing—and failing in the process.
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And Lastly, the Drugs . . .

Drug prohibition is a failed public policy that must be abolished in the United States. Drugs continue to be available (whether you are looking for them or not) on street corners and in schools across America. Surveys taken of high school seniors, year after year, reveal that 85 percent say that marijuana is “easy to get.”36 You can smell pot at concert venues in San Francisco. You can witness cocaine residue in bathrooms in New York City restaurants. You can see the explosions of meth labs in small Nebraska towns. It is no secret. Drugs (and their dealers) flourish just fine under the “watchful” eye of the United States government.

No drug in this country was illegal prior to 1914. Hemp is the product from which marijuana is made. In fact, for much of our history, school textbooks were made from hemp! Even many of the Founding Fathers, including Jefferson and Washington, grew hemp. So why then did drugs go from being a major lawful industry to the scourge of society? Early in the twentieth century, a number of business tycoons saw the hemp industry as a major competitor, and thus a barrier to growth (hemp was an alternative to wood in paper production, for example). These tycoons included the DuPonts, Andrew Mellon, and William Randolph Hearst. They began by initiating a smear campaign against marijuana, portraying it as a great social evil, causing everything from insanity to violence (watch the vintage film Reefer Madness if you don’t believe me). The public bought this nonsense hook, line, and sinker. If this was not enough, congressional hearings on the matter contained deliberately falsified information, such as the following letter from an editor of a newspaper:

Two weeks ago a sex-mad degenerate, named Lee Fernandez, brutally attacked a young Alamosa girl. He was convicted of assault with intent to rape and sentenced to 10 to 14 years in the state penitentiary. Police officers here know definitely that Fernandez was under the influence of marijuana. But this case is one in hundreds of murders, rapes, petty crimes, insanity that has occurred in southern Colorado in recent years.37
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In reality, Fernandez was drunk, not high.38 Eventually, in 1937 the Marijuana Tax Law was passed, which made marijuana illegal. Thus, a mainstay of the American criminal law was based off of nothing more than a secretive attempt to destroy business competitors. Put that in your pipe and smoke it!

Since President Nixon’s declaration of the “War on Drugs” in 1970, the government has spent over one trillion dollars trying to combat them. Law enforcement agencies have locked up more than 2.3 million people, a higher incarceration rate than any other county.39 What’s more, 60 percent of these incarcerations are for non-violent crimes. What’s the point? These people are not invading my body or my rights or my property, or yours. These people are not harming anyone but themselves—and they have the freedom to do that. What’s more, the state is spending vast amounts of our nation’s resources (tax dollars) attempting to fight an un-winnable fight. When something like drugs (or prostitution) is prohibited, black markets pop up with all the corollary problems that surround them. When free exchange is permitted, a legitimate and workable market develops with supply and demand to act as a check.

The Lies the Government Tells You 2.0

My Fox News colleague John Stossel recently aired a show on the Drug War and debunked some government-created myths like “some drugs are so addictive that you are hooked the first time you use them.” John makes the argument that drugs are not quite as addictive as the government wants us to believe, and the statistics back him up.

According to the National Survey on Drug Use and Health gathered by the Substance Abuse and Mental Health Services Administration, 8.5 million people have tried crack, while only 359,000 are regular users (regular users are defined as those who use it at best once in thirty days); 3.8 million have tried heroin, while only 213,000 are regular users. If these drugs are so addictive, why is there not a greater retention rate? Where are these first-time user addicts of whom the government speaks?
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Also, the government wants us to believe that if drugs were to be legalized, there would be far more abuse of them. John Stossel maintains that there is very little evidence to support this assumption. As many know, in the Netherlands, marijuana has been legal for years. The Dutch, however, are far less likely to smoke than Americans. Fully 38 percent of American adolescents have smoked pot, while only 20 percent of Dutch teens have; in other words, marijuana rates in the Netherlands, where pot is legal, are half the rate of those in the United States, where pot gets you jail time!40 The Dutch government’s answer to this discrepancy is telling: “We’ve succeeded in making pot boring.”41 The United States government should follow suit.

Drug Legalization Would Save the Government Money!

Jeffrey Miron, a professor of economics at Harvard, authored a study on the economics of marijuana legalization. He concluded that marijuana legalization would reduce government spending by $7.7 billion annually.42 Its legalization would generate $2.4 billion of tax revenue annually if marijuana were taxed like all other goods and $6.2 billion annually if marijuana were taxed at rates comparable to those on alcohol and tobacco.43

To put this amount in perspective, Miron takes this calculation and asserts that the $14 billion in combined annual savings and revenues would “cover the securing of all ‘loose nukes’ in the former Soviet Union in less than three years.” “Just one year’s savings would cover the full cost of anti-terrorism port security measures required by the Maritime Transportation Security Act of 2002.”44 Talk about putting money to good use! The esteemed Nobel Laureate in Economics, Milton Friedman, and more than five hundred economists called for this drug debate to be brought to light as there is taxpayer money to be saved and government power to be tamed.
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Surprise, Surprise: The State Breaks Its Own Laws in Combating the “Drug War”

If the government would profit financially from the legalization of drugs, why won’t it concede? Because it likes to waste your tax dollars and assert control over you by violating your privacy and other rights in the process. Don’t believe me?

Every day, the government uses unconstitutional means to conduct SWAT raids on homes that may (or may not) have drugs inside. Often, these police tips come from unreliable sources, but the government goes in anyway. According to these police, no judicial due process or search warrant is required, and the government is not obligated to knock at your door. Law enforcement may enter your home, unannounced, in the dead of night.

While SWAT raids are supposed to be used to disperse violent situations, they are increasingly used in non-violent situations to search and seize the premises of homes, thereby violating every civil liberty held by you or me as a human being. There are 100 to 150 SWAT raids per day in the U.S. and about 50,000 performed per year.45 Since the late 1980s, SWAT raids have increased dramatically, almost 1,500 percent.46 Many of these raids end up at mistaken addresses, causing injury, deaths of dogs, and deaths of humans. The only common thread is the lack of consideration for freedom to live safely and peacefully in one’s own home.

Gore Vidal, a playwright and novelist, sees through the government’s lies clearly:

The bureaucratic machine has a vested interest in playing cops and robbers. Both the Bureau of Narcotics and the Mafia want strong laws against the sale and use of drugs because if drugs are sold at cost there would be no money in it for anyone . . . will anything sensible be done? Of course not. The American people are as devoted to the idea of sin and its punishment as they are to making money—and fighting drugs is nearly as big a business as pushing them.

Ironically, the actions our government seeks to control and regulate are the creations of the government itself. The state has perpetuated the dreadful consequences of prostitution—violence and disease—by attempting to prohibit it. The government has lengthened the kidney waiting list by outlawing compensation and incentives to donors. The government has brought on its war on drugs by trying to quash their use. When will it ever learn? It is time the government gets out and stays out of our bodies.
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Conclusion

The government’s god-like complex has taken its power trip too far. If you want to consume trans fats, the government should not stop you. If you want to ingest drugs, the government should not stop you. If you find prostitution to be a viable option for employment or enjoyment, the government should not stop you. If you need a new kidney and have the economic resources to purchase one, the government should not stop you. If there are no feasible treatments available for your illness but Switzerland is testing a drug, the government should not stop you from choosing to try it. The moment the government interferes with our right to do with our bodies as we please, the state has unconstitutionally, immorally, and unnaturally overstepped its enumerated powers and has violated our rights as individuals. The purpose of the federal government is to protect our constitutional and natural rights—not to restrict or inhibit them.

When we are children, our parents raise, educate, groom, teach, and lead us to make the important decisions that life will surely demand of us. We will make good decisions. We will make bad decisions. We have the right to make these bad decisions. The poor decisions help us grow and learn to become productive members of American society, and the government must not deprive us of these opportunities. The bottom line is we, as adults, are big boys and girls who can make our own assessments and conclusions. The government should mind its own business, and worry about its own problems (and it has many).
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Chapter 8 

 Sticks and Stones Will Break My Bones: 

The Right to Self-Defense

The Constitution does not allow the government to experiment with your constitutional rights. The Founders did not tell us when we can be baptized, what God we can worship, where to register our religion, when we can speak freely, what books we can read, or where speech free zones exist. Yet, the government today tells us when we can purchase a gun, what guns we can purchase, where we must register the guns, how we can use the guns, and in what areas guns are prohibited.

What the government ignores is that our right to keep and bear arms is a natural or fundamental right. For example, if someone breaks in to your home and attempts to swing his fist at you, it is your natural right to raise your arm and try to defend yourself. You also have the right to use whatever force is necessary to stop the intruder. This is the ancient, and until 1934 in America, universally recognized personal right to self-defense. Today, the use of guns is merely the contemporary exercise of the right. Without the right to defend oneself, individuals would be incapable of protecting themselves against ordinary thugs and tyrannical governments. In fact, the Glorious Revolution of 1688 guaranteed English citizens the right to bear arms, and stripped the power to prohibit guns away from the state. This provided individuals with the necessary force for their own self-defense and removed any reliance on the state to protect them.

In addition, the right to keep and bear arms removes a monopoly of force (i.e., the government) and creates a pluralistic use of force, which is the power of multiple individuals. This in turn creates a respect for Natural Law and other natural rights, such as property. As James A. Donald, a libertarian commentator, explains,
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Similarly a belief in natural rights tends to result in pluralistic use of force, because people obviously have the right to defend their rights, whereas disbelief in natural rights tends to lead to an absolute monopoly of force to ensure that the state will have the necessary power to crush people’s rights and to sacrifice individuals, groups, and categories of people for the greater good.1

Without this right, we would be unable to defend our property from others and our own government. Fortunately, our Founding Fathers recognized the importance of this natural, or fundamental, right and created the Second Amendment, so as to assure that no government in America could infringe upon it.

Enacted in 1791, the Second Amendment states, “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.” While the language of the Second Amendment appears clear, controversy over the true meaning of the language swirls to this day. Yet, controversy did not always surround the idea of protecting the right to self-defense. The 1689 English Bill of Rights explicitly protects a right to keep arms for self-defense. And when James Madison proposed the Bill of Rights, the Second Amendment was the least “debated” amendment.

In fact, the right to bear arms was not debated at all at the Constitutional Convention in 1787. During the 1788 state ratification debates, Federalists and anti-Federalists often campaigned on opposing platforms. However, on this issue, there was a consensus regarding the importance of the right to own and use guns. But politics being politics, a “debate” ensued. On one side, anti-Federalists lobbied for the right out of a fear the government would disarm individuals and impose a standing army or select militia. On the other side, Federalists argued the right was adequately protected because the Constitution embodied the limited powers of the federal government.2 Consequently, the “debate” turned into a competition as to who would take credit with constituents for the virtues of the Second Amendment.
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The Founders formed a consensus as to the meaning of the amendment. The Second Amendment is not a collective right, but rather an individual right. There is no record of the Founders viewing a “well regulated Militia” as only state militias, such as the National Guard or police departments, but rather the sum of individuals in a state who choose to create a militia. Furthermore, “the right of the people” in the Constitution is always in reference to individuals, not to some state entity.

The Founders may have agreed on the necessity and meaning of the Second Amendment, but subsequent governments fought to curtail this right. However, because the right to keep and bear arms is a modern-day extension of the right to self-defense, it is natural, or fundamental, and these governments had no legal authority to take away an absolute right without due process. Yet, despite the unconstitutionality of their actions and the clarity of the Founders’ vision, progressives in American governments have continuously attempted to create controversy over the true meaning of the Second Amendment and used this controversy to disarm the nation’s individuals to seize more power for government.

Give Me Your Guns, and I’ll Protect You

Government’s quest to strip us of our ability to defend life, liberty, and property is not unique to this nation. The Nazis used this method to disarm the Jews in Eastern Europe. Once the Nazis overtook a town, Hitler ordered them to seize all guns and other weapons from the Jews and forbade the Jews from acquiring new arms. Not surprisingly, Hitler exempted members of the Sturmabteilung, Hitler’s paramilitary organization (the “brown shirts”), and Nazi Party members from the existing gun laws. The tragedy during the night of November 9th through the early hours of the 10th, 1938, or Kristallnacht, demonstrates the success of this method. The Nazis unleashed a series of pogroms against the German Jews in response to a November 7th 1938 assassination of a German diplomat in Paris, Ernst vom Rath, by Herschel Grynszpan, a Jewish teenager. In a matter of hours, the Nazis killed at least 91 Jews, injured countless others,3 destroyed 7,500 Jewish businesses,4 and burned 267 synagogues.5 The Nazis arrested about 30,000 Jews and transported them to concentration camps.6 The Nazis’ previous denial of the Jews’ natural right to keep and bear arms left them without a chance to defend themselves, their homes, businesses, or synagogues.
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In contrast, those able to hold onto their arms and their basic right to self-defense were much more successful in resisting the Nazi genocide. Take, for example, the Warsaw Ghetto uprising of April 1943. Without notice, Wehrmacht troops arrived in the Jewish ghetto in Warsaw, Poland, with orders to liquidate the remaining Jewish population and transport survivors to concentration camps. Yet, to their surprise, they met resistance from a loosely organized group of Zionists, the Jewish Combat Organization (ZOB). The ZOB never totaled more than 220 individuals,7 who were ill equipped to fight the Nazis. With only small arms and grenades, they were able to kill about three hundred members of the German military and hold them off for almost a month. More impressively, not one ZOB member was brought to the concentration camps; they either died in combat, escaped, or committed suicide. While there was no way for the Jews to know the Holocaust was occurring or about to occur, if they were able to maintain arms and fight for their lives like those of the ZOB did, then perhaps the six million Jews would never have suffered their tragic horrific fate.

Unfortunately, despite the widespread knowledge of the Holocaust, it is surely not the only case of dictators using the power of disarmament to their advantage. In fact, the Chinese, the inventors of gunpowder, are forbidden from owning any firearms or ammunition. In 1996, the Chinese government imposed a blanket ban and outlawed the private manufacturing, sale, transportation, possession, importation, or exportation of bullets, guns, and replicated guns. The irony is that as the Chinese government continues to disarm its citizens, it makes a fortune off the arms trade.8 In fact, as of 2009, China was the seventh largest exporter of arms in the world.9
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Why would a government making large profits exporting arms, prevent its people from owning these arms? The answer is simple: To retain power. As Mao Zedong famously remarked, “Political power grows out of the barrel of a gun.” A disarmed citizenry allows China’s growing military to maintain the status quo; a status quo involving complete governmental dominance of all non-government persons. In fact, the timing of the blanket prohibition is evidence of this. The Chinese government initiated the prohibition after political unrest and social tensions rose with pro-democracy demonstrations in 1989.

Unfortunately, despite what we are taught, our own nation’s history in the realm of gun laws is more similar to Eastern Europe’s and China’s history than we would like to believe. Currently, the federal government reaps the tax and trade benefits of our nation being the number one producer and exporter of arms; yet, restricts the right to keep and bear arms.10 The trend in disarming American individuals is not new. During the period after the Civil War, southern governments enacted Black Codes, which prohibited freed slaves and all blacks from owning and bearing firearms. By disarming the former slaves, the Codes made it virtually impossible for them to defend themselves from the violent actions of the KKK. KKK-inspired assaults on self-defense soon spread to the North, and similar statutes were enforced in states, such as New York, which disarmed blacks, Irish, Italians, Jews, and other immigrant groups.

Partly in response to and partly in anticipation of the southern governments depriving blacks of their basic liberties, Congress enacted the Fourteenth Amendment. The Fourteenth Amendment generally applies the protections of the Bill of Rights to the states. Stated differently, the Fourteenth Amendment imposes the same restraints on the states that the first eight amendments impose on the federal government. There are some exceptions to this; though, for the most part, it is the case.

Statutes such as those enacted after the Civil War and in subsequent periods are exactly the atrocities the Second Amendment and Fourteenth Amendment were meant to prevent. And while it does not take a wise man to recognize the advantages of an unarmed citizenry, if we are unable to learn from history’s lessons, we are fools destined to repeat them.
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Federal Denial of the Right to Keep and Bear Arms

The Founders envisioned a nation where the government held limited powers and the people were able to live their daily lives with little interference from any government. Within this vision was the power of individuals to defend their property from criminals, other foreign entities, and tyrannical domestic governments. Yet, our current and past governments continually seek legislative tools to circumvent the Second Amendment. The initial efforts of state governments were shamefully blatant in their attempts to disarm the black citizenry, but over time, the state governments and the federal government sought to impair the right of all non-government persons to keep and bear arms.

The first of the federal acts interfering with the right to self-defense was the National Firearms Act of 1934. In the guise of raising revenues, the government began to require registrations and taxation on the transfer of weapons. Today, the registration of a gun is the status quo, and we are taxed on everything from food to the shampoo we buy at the store. However, the National Firearms Act placed a two-hundred-dollar tax on the registration of shotguns. This tax is even more exorbitant when you consider that a brand-new shotgun only cost $6.95 in a 1938 Sears catalogue. The government claimed it was trying to raise revenues and not prohibit guns; yet, what other conclusion can one come to when a tax is thirty times more than the price of the product?

Continuing the assault on natural rights by the feds, the Supreme Court got in on the action. On June 22nd 1938, Treasury agents looking to make a bootlegging bust stopped Frank Layton and Jack Miller as they drove through Arkansas. To their despair, Layton and Miller’s car contained no illicit bootlegging equipment; however, the men were in possession of an unregistered sawed-off shotgun. The reason for the arrest was the length of the gun’s barrel. Had it been two inches longer, and thus comparable in size to those used by the military at the time, Miller and Layton would not have been arrested. The comparability to military weapons was the premise—a historically inaccurate, profoundly unconstitutional, and Natural Law–violating premise—of the 1934 Act. Progressives in Congress took the phrase “a well regulated Militia” in the text of the Second Amendment and falsely claimed that the Framers intended to protect the ownership of military-style weapons only, those fit for use by a well-regulated militia. The newly enacted National Firearms Act prohibited the unregistered gun, and the men were subsequently arrested.

127

Under the Act, the men faced fines and up to five years in jail. Layton and Miller appealed their conviction all the way to the Supreme Court. Unfortunately, by the time their case reached the Court, the men were unavailable, and their counsel could no longer afford to represent them without compensation. Yet, their case moved forward, and the Court heard oral arguments on behalf of the government only. The government argued that the statute was for revenue purposes and held no relation to the Second Amendment or the right to keep and bear arms. This one-sided oral argument resulted in the Court incorrectly ruling in favor of the government and the constitutionality of the National Firearms Act. The justices accepted the government’s false claims that firearms with a barrel shorter than sixteen inches were not used by the military. Consequently, the government successfully argued these arms were not protected by the Second Amendment because it only protects arms used by the militia, and the militia can only be armed by guns used by the military. The failure of the Court to investigate the truth and reject this narrow and obviously incorrect interpretation of the Second Amendment created a wide-open door for the enactment of gun regulations over the next seventy years.

By 1968, the government took the opportunity to intrude even more on the natural right to keep and bear arms by enacting the Gun Control Act of 1968 and Omnibus Crime Control and Safe Streets Act. These Acts required all gun owners to be over the age of eighteen and prohibited the sales of arms between residents of different states. Moreover, a gun-licensing program was implemented, and a manipulative “sporting test” was developed. Yet, after allegations of abuse and a complete about-face by the government, the Firearms Owners Protection Act of 1986 was enacted. The Act resulted from a 1982 bipartisan Senate subcommittee. The subcommittee was tasked with investigating the Second Amendment and found,
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The conclusion is thus inescapable that the history, concept, and wording of the second amendment to the Constitution of the United States, as well as its interpretation by every major commentator and court in the first half century after its ratification, indicates that what is protected is an individual right of a private citizen to own and carry firearms in a peaceful manner.11

While the subcommittee concluded the above, the Act did not reinstate the natural right to self-defense. Instead, the Act banned the manufacture, transfer, and civilian use of machine guns not manufactured as of the date of the Act. But, of course, there was one exception: Those for the police.

By 1993, the government was up to its old tricks, and President Clinton signed into law the Brady Handgun Prevention Act (Brady Act) on November 30th 1993. The Brady Act was named in honor of James Brady. During the attempted assassination of President Ronald Reagan, a stray bullet hit Brady, Reagan’s press secretary, and left him permanently disabled. Consequently, he and his wife have devoted their lives to assaulting the right to self-defense. The main purpose of the Act was to provide “for a waiting period before the purchase of a handgun, and for the establishment of a national instant criminal background check system to be contacted by firearms dealers before the transfer of any firearm.”12 In doing so, the Act imposed a five-day interim measure before a licensed importer, manufacturer, or dealer may sell, deliver, or transfer a handgun to an unlicensed individual. While the interim measure applied only in states without an acceptable alternate system of conducting background checks on handgun purchasers, it expired on November 30th 1998, and the waiting period ceased to apply when the computerized instant check system came online.

Finally, the government enacted the Violent Crime Control and Law Enforcement Act of 1994, or more appropriately the “Federal Assault Weapons Ban.” The main thrust of the Act was to prohibit the sale of specified semiautomatic firearms, which were defined as “assault weapons,” to civilians. Additionally, the Act designated nineteen weapons as assault weapons and then provided a definition of assault weapons based on certain senseless combinations of a variety of non-lethal features.
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Now, at first you may be sympathetic to a ban on “assault weapons,” but in reality, these weapons are no more potent than your or your neighbor’s legal hunting rifle. In fact, the bullets are fired one at a time, at the same speed, and produce the same damage as a hunting rifle. So then, what is the difference? The rifle’s plastic casing. That’s right, the government is not protecting you from machine guns producing a spray fire; no, it is restricting your right to own a dangerous-looking hunting rifle.

Fortunately, the Violent Crime Control Act expired in 2004, and not surprisingly, the United States did not dissolve into chaos. Rather, there was no uptick in crime rates, and the FBI reported a 3.6 percent drop in violent crimes the following year. This was the first drop in five years, and the states that maintained the assault weapon ban experienced the smallest drop in murder rates. Of course, the government claims we were safer with the ban, and the drop in crime rates did not make the national news; but the numbers do not lie.

By creating gun bans and stripping you of your natural right to protect your personal property, the government is not keeping you any safer; rather, the government is giving criminals more firepower for their crimes. This can only be exemplified through a close analysis of the numbers, numbers which the government continually chooses to ignore.

Numbers Don’t Lie; People Do

The argument is simple: More guns mean less crime. Year after year, the statistics prove the number of gun crimes committed lessens as prohibitions on guns are weakened. Yet, if you were to listen to the mainstream media and government bureaucrats, they would like you to believe the opposite. Whether it is for political gain or their own personal beliefs, our government officials continuously preach the myth that guns create, instead of prevent, harm.

Currently, there are approximately 300 million privately owned firearms in the United States. This includes nearly 100 million handguns. On average, the number of firearms rises by more than 4 million annually. There are about 70 to 80 million gun owners in the United States, which is about 40 to 45 percent of all American households. In 2009, about 125 million Americans lived in households with guns. As of 2007, there were 5 million Americans carrying concealed handguns, and thirty-nine states maintained right-to-carry laws, with another nine states maintaining “may-issue” laws. Only two states, Illinois and Wisconsin, completely ban all people who do not work for the government from carrying handguns.13

The reality is that almost every year, guns kill about 30,000 Americans, and about 1,000 of these deaths are accidental. While these numbers appear staggering, fewer than 2 percent of handguns and 1 percent of all guns in this country will ever be used to commit a violent crime.14 Thus, the use of blanket prohibitions against owning guns is like burning a haystack to get to a needle. The individuals using guns to kill crime victims are most likely already prone to crime and are not going to refrain from these actions simply because their gun’s registration has not come in the mail or they failed to pass a background check. Have you ever seen a TV show in which a convicted felon claims he did not commit more crimes because he was afraid he’d be arrested for an unregistered gun? Have you ever even heard such nonsense? Probably not. No one watching would believe it.
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However, the statistics do show criminals refrain from crimes when they know the victim may be armed. Take, for example, the disparity of “hot burglaries” in Canada and Great Britain compared to the United States. A “hot burglary” is one where a resident is at home when the criminal strikes. In Canada and Great Britain, both with stringent anti-gun laws, nearly half of burglaries are “hot”; the burglars are not concerned with the victims being armed. Comparatively, the rate is only 13 percent in the United States, where we have relatively less restrictive gun laws. Moreover, convicted American felons reveal that they are much more worried about armed victims when committing a crime than they are about running into the police. In fact, interviews with convicted felons, in ten state correctional systems, reveal that 56 percent would not attack a known armed citizen.15 When one burglar entered a Colorado home, the owner promptly aimed a gun at him and waited for police to arrive. Police Sergeant Roderick O’Connor recalled that the intruder pleaded, “Those guys pointed guns at me. They should be arrested.” Apparently, the government would agree with him.
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Another example of this is Switzerland, where gun ownership rates are high and burglary rates are low. James A. Donald describes Switzerland as a nation where in peacetime, there are no generals or a central command; rather, every individual is his own policeman. As Donald explains,

Almost every house in Switzerland contains one or more automatic weapons, the kind of guns that the American federal government calls “assault rifles with cop killer bullets.” Switzerland has strict gun controls to keep guns out of the hands of children, lunatics and criminals, but every law abiding adult can buy any kind of weapon. Almost every adult male owns at least one gun, and most have more than one, because of social pressures and the expectation that a respectable middle class male citizen should be well armed and skillful in the use of arms. It is also no coincidence that respect for property rights in Switzerland is amongst the highest in the world, possibly the highest in the world.16

This description clearly demonstrates the importance of the right to keep and bear arms in relation to our property rights.

In America, you are instilled from a young age with the belief, “guns kill,” but you are never informed of your natural right to own and use a gun to save your own life or defend your property. You never learn how vital guns or weapons were in securing the independence of this nation and many other nations. You are never taught that guns can help prevent crimes by deterring criminal activity, nor are you taught how gun laws can actually increase crime.

For example, take the 2010 case of Michael Lish, an Oklahoma homeowner. Upon returning home with his wife around 10:00 p.m., Lish noticed the back door ajar and a window open. Lish then entered the house and searched it to make sure everything was okay. Unsuspectingly, a nineteen-year-old intruder, Billy Jean Tiffey III, jumped out at Lish while brandishing a sword. Lish, who had a concealed-weapon permit, pulled out his gun and shot Tiffey in the abdomen. Tiffey dropped to his knees and reached behind his back, upon which Lish fired a second and third shot, killing him. Investigators found Tiffey was carrying not only a sword, but also a .38-caliber pistol, the homeowner’s 9 mm pistol, a knife, and a stun gun. Fortunately for Lish, he did not face prosecution because Oklahoma maintains the “Make My Day” law, where a person can use force— including deadly force—to defend his home.17 In my home state of New Jersey, had Michael Lish endured this ordeal, he’d have faced twenty years in prison.
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What Could Have Been: Two Fewer Days of Remembrance?

As the previous statistics prove, these bans do not help protect you. In fact, you are worse off with gun prohibitions because you are unable to protect yourself, and criminals know this. This can only be exemplified by two tragic incidents at the beginning of the twenty-first century. The events leading up to the collapse and destruction of the World Trade Center do not need to be repeated. However, it is important to consider what would have happened if the passengers or pilots of those planes were armed. I believe it is unlikely the terrorists would have been as “successful” in causing destruction and taking American lives.

You may argue the idea of armed pilots or airline passengers is frightening, but to do so, you are ignoring history. Until 1963, American commercial passenger pilots were required to carry guns on any flight carrying U.S. mail in order to protect the mail—not the passengers, but the mail—in case the flight landed away from an airport. Moreover, until 1987, pilots could legally carry guns on their flights. In fact, the pilots’ union for American Airlines and the Airline Pilots Security Alliance claim that until 1987, up to 10 percent of all pilots regularly carried guns. Okay, so pilots carried guns on the planes, but how many injuries or diverted flights resulted from this practice? None. That’s right; there are no recorded instances of any significant gun-related problem arising from a legally armed pilot.18

Additionally, since 2003, pilots have been legally able to carry guns on their flights. Yet, in order to do so, the pilots must receive extensive training and psychological evaluations. In the time between 2003 and the writing of this book, there has been only one reported incident where a pilot accidentally discharged his gun. However, it is ironic, because the gun was discharged when the pilot was attempting to follow federal regulations calling for pilots to put a trigger lock on a loaded gun as the plane is landing. The incident caused no flight problems, and the plane landed safely. This is just another example of federal regulations causing more harm than good.19 What is the value of a handgun when it is incapacitated by a trigger lock? Absolutely no value. It’s kind of silly not to trust a pilot with a gun but to trust him or her with a passenger plane, essentially a guided missile.
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On April 16th 2007, a monumental, yet avoidable, shooting took place on the campus of Virginia Polytechnic Institute and State University (Virginia Tech) in Blacksburg, Virginia. The attacker, Seung-Hui Cho, killed thirty-two persons and wounded many others before taking his own life. The events took place over a period of two hours, and once called, the police took nearly six minutes to enter a barricaded building. Keep in mind, this was six minutes after the shooting stopped. The first shooting had occurred two hours earlier. While the events are tragic, one must wonder what would have happened if individuals were permitted to carry concealed guns on Virginia Tech’s campus and not compelled to keep their weapons in their cars.

Perhaps even more heartbreaking, is that in January 2006, prior to the shootings, legislator Todd Gilbert introduced a bill, HD 1572, to the Virginia House of Delegates. HD 1572 was intended to forbid public universities in Virginia from preventing students from lawfully carrying a concealed handgun on campus. The bill was defeated, and the defeat was praised, but we can only wonder whether we would be marking April 16th as a day of remembrance if just one student or professor on the Virginia Tech campus had been armed. While it cannot be guaranteed any individual involved in the incident would have been armed, the effect of armed faculty and students is demonstrated by other school shootings.

Take, for example, the school shooting at Appalachian School of Law in Grundy, Virginia. On January 16th 2002, Peter Odighizuwa, placed on suspension and failing out of school, sought to take revenge. He entered the campus and waved a gun while yelling, “Come get me.” In a matter of seconds, he killed the school’s dean, a professor, and a classmate. As panic ensued, and the gunshots were heard around campus, students Mikael Gross and Tracy Bridges ran to their cars in order to retrieve their guns. Both Gross and Bridges, unaware of the other, approached Odighizuwa from different directions. Ultimately, they cornered Odighizuwa, and he dropped his weapon and surrendered to police. Fortunately for the students of Appalachian School of Law, their peers were armed and able to prevent more killings.20

134

A similar case occurred at the University of Texas at Austin on August 1st 1966. Charles Whitman, a student at UT, ascended the tower on campus to use as a sniper’s perch. Once there, he engaged in a shooting spree, killing fourteen people. Shortly after he initiated the attack, both police and armed civilians—including an English professor armed with a deer rifle—started to return fire. Officer Ramiro Martinez later reflected that it was owing to these armed civilians that the body count wasn’t even higher; without them, Whitman would have been able to take aim freely at whomever he wished. We should be honoring—not incapacitating—these heroic civilians for exercising their natural rights in order to prevent further bloodshed.

The lack of media coverage on the advantages of guns on campus feeds into the ignorance of Americans with regard to firearms in government-owned schools. Just fifteen years ago, many states allowed concealed-handgun permit holders to carry guns on school property, and there were no major incidents. Yet, with the passage of the Federal Safe School Zone Act, these states no longer allow schools to permit concealed handguns. Fortunately, some states (New Hampshire, Oregon, and Utah), in defiance of the federal law, have taken the lead in restoring our natural right to bear arms and now allow permit holders to carry guns at school.

The Supreme Court Restores Gun Rights

While you must remain eternally vigilant to protect your natural right to keep and bear arms, the Supreme Court recently began to do the work for you. Almost seventy years after the Supreme Court permitted the feds to restrict Second Amendment rights in the Miller case, it decided what is now lauded as a “landmark” decision. The Supreme Court in District of Columbia v. Heller (2008) held the Second Amendment protects an individual’s right to bear arms in the home. In so doing, Justice Scalia in his majority opinion referred to the right to bear arms as a “fundamental right.” By enshrining the right as fundamental, the Court acknowledged the right is natural, and thus cannot be stripped by any government, federal, state, or local, without due process. However, the Court failed to go far enough in this case. The majority did not address the language “shall not be infringed.” In fact, the Court listed a number of infringements it deemed acceptable. By doing so, the Court ignored the plain language of the Second Amendment and the Founders’ original intent. The Founders did not write “should not be infringed,” which would give government leeway in creating restrictions; no, they wrote “shall not,” which means the government must not infringe on your right to bear arms.
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Unfortunately, mayors such as Mayor Richard M. Daley of Chicago ignored Heller and kept their gun control laws in place. This resulted in the Supreme Court agreeing to hear the case of McDonald v. The City of Chicago (2010). The named plaintiff, Otis McDonald, was a seventy-six-year-old African American residing in Chicago. McDonald had lived in his neighborhood since the 1970s, and over time, the neighborhood became overrun with gangs and drug dealers. In fact, McDonald received threats on the street, and his home was broken into numerous times.21 While McDonald felt it was his natural right to protect his family and his home from the neighborhood’s increasing violence, Chicago’s 1982 gun control law prevented him from doing so. It effectively banned possession of handguns by all persons living in Chicago, except certain employees of the government. Some argued McDonald could still legally own a shotgun in his home, but what use is a shotgun to a seventy-six-year-old man? As McDonald pointed out, “Yes, I own long guns . . . but how long do you think it will take me to get up, get out of bed, and get my hands on a shotgun if someone is breaking in through the bedroom window?”22

Fortunately, for McDonald and the rest of this nation, the Supreme Court woke up and applied the Second Amendment to the states. Justice Alito, writing for the majority of the Court, wrote a reasoned and careful analysis of the Second Amendment issue at hand. In doing so, he noted how Chicago’s murder rates actually increased after the ban was enacted, and Chicago residents “now face one of the highest murder rates in the country and rates of other violent crimes that exceed the average in comparable cities.”23 Again, the numbers don’t lie. Alito concluded the Heller decision answers the question as to whether the right to keep and bear arms is fundamental to our nation’s scheme of liberty. The Court held it is “unmistakable” that this right is fundamental (natural) and explains, “Self-defense is a basic right, recognized by many legal systems from ancient times to the present day,”24 and no government may interfere with it.

136

While the ultimate application of the Second Amendment to states was correct, the Court again failed to restore our natural right to bear arms. The Court refused to hold the Chicago ban explicitly unconstitutional, but instead remanded the case to the lower federal appeals court to reconsider its ruling. Additionally, the majority again acknowledged a number of infringements the Court deemed constitutional. Yet, how can any infringement be constitutional when the Constitution plainly states “shall not be infringed”? Just as you do not need to register your books with the government in order to exercise your First Amendment rights, you do not need to register your firearms in order to exercise your Second Amendment rights.

The likely result of the recent Supreme Court decisions is a number of test cases. Cities, such as Chicago and New York, already declared they will enforce new regulations prohibiting gun ownership and seem prepared to face the Supreme Court again in future legal battles. When will the government bureaucrats get the point? You have the natural right to protect your life, liberty, and property. No matter how narrowly tailored or what governmental purpose the government argues it is protecting, nothing trumps your natural rights. How long shall we tolerate plutocrats who elevate their judgment and power over the Constitution? What has become of their oath to uphold it?

Conclusion
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Until the government recognizes our natural right to keep and bear arms, the fight against gun control cannot wane. While the recent Supreme Court decisions are in the right direction, they are not enough to restore your right to defend your life, liberty, and property. If only one Justice in the majority voted the other way, any progress made may be quickly revoked. Moreover, the government’s claim that it is only trying to protect you is clearly false. The government’s regulations do not change criminals’ attitudes on guns or where they carry their guns, but only where and how they get their guns. By enabling criminals to arm themselves and preventing potential victims from defending themselves, we are bound to repeat history’s tragedies. I do not know what it will take for the people to wake up and realize the power the government is currently seizing, but I urge you to do so, before it is too late.
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Chapter 9 

 You’ll Hear from Me: 

The Right to Petition the Government for Redress of Grievances

In 2002, the non-profit organization We the People Foundation for Constitutional Education petitioned the government to answer for violating the following provisions of the Constitution: The War Powers Clause with the undeclared Iraq War, the money clauses with the Federal Reserve System, the right to privacy with the Patriot Act, and the tax clauses by levying a direct, un-apportioned tax on labor. After having those petitions ignored, We the People, including 1,450 individuals, commenced a lawsuit against the United States government seeking to enforce their constitutional right to petition, and to compel the government’s corresponding duty to respond. They argued that if the government failed to respond to petitions, then the people of the United States had a right to sanction the government, namely, in the form of withholding taxes. They thus adopted the mantra “No Answers, No Taxes,” citing in part the following excerpt from the Journals of the Continental Congress: “If money is wanted by Rulers who have in any manner oppressed the People, they may retain it until their grievances are redressed, and thus peaceably procure relief.”

A federal district court judge dismissed We the People v. United States. The court pointed to two inapposite Supreme Court cases as support. Specifically, the district court reasoned that if employment-related petitions made by government employees did not trigger a duty to respond, neither did petitions made by United States citizens for the enforcement of constitutional rights. The U.S. Court of Appeals for the Second Circuit in New York affirmed, and the Supreme Court declined to hear the case. To further silence the petitioning activities of organizations such as We the People, the Congress amended the Tax Relief and Health Care Act of 2006 to provide for five-thousand-dollar fines for anyone who submitted a so-called “specified frivolous submission” to the IRS. Among a host of others, frivolous submissions included arguments that “a taxpayer may withhold payment of taxes or the filing of a tax return until the [IRS] or other government entity responds to a First Amendment petition for redress of grievances.” Thus, the government not only took the stance that it was not bound by the Constitution, but that individuals could be punished harshly for attempting to exercise their constitutional right to hold the government accountable for its illegal conduct.
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Why is it that a government can transgress our natural rights, and then so easily avoid responsibility when organizations such as We the People attempt to hold the government responsible? Isn’t there a fundamental human yearning to right those wrongs which have been committed against us, regardless of whether the transgressor was an individual or a government, American or foreign? As we shall see, the right to petition the government for redress of grievances guarantees individuals a liberty to demand that legislatures take a particular action, and to sue the government when it breaks the law. For centuries, this has been one of the most jealously guarded rights in the Anglo-American legal systems. Moreover, implicit in this right is the self-evident truth that government is the servant of the people, and not the other way around. Understanding the crucial role that the right to petition plays in free governments, our Founders enshrined it in the Constitution so that future generations might enjoy the blessings of liberty.

Nonetheless, growing weary of receiving complaints regarding slavery during the antebellum era, the federal government took the position that it had no duty to respond to or even read petitions. Moreover, the government has enacted rules which allow for sanctions against parties bringing so-called frivolous lawsuits. All of these rules and doctrines have swept away those components of the right which history has taught us is necessary for liberty, and in so doing eviscerated one of our constitutionally mandated protections from government interference. As in all of these chapters, we shall see that the culprit has been a push for larger government and unconstitutional legislation. Only when our rights, especially the right to petition, have been cut down, can government gain complete control of our lives and fully sate its thirst for power.

141

The Right of the People over Their Government

The right to petition the government for redress of grievances is one of the oldest and most well-established rights in our legal history, leading the prominent lawyer Norman B. Smith to call it in 1986 “the cornerstone of the Anglo-American constitutional system[s].” The development of the right to petition paralleled an increasingly stable government in medieval England. Rather than use warfare and coercion to effectuate political change, barons were able to petition the King peacefully to redress their grievances. In fact, petitions became an early form of legislation, as laws would typically be submitted by Parliament to the King in the form of petitions to adopt a particular policy. Moreover, the political stability offered in part by the right to petition was an essential component in the development of the modern state as we now know it. As historian Joseph R. Strayer, who taught me history when I was an undergraduate, once noted,

In any political unit where there was some stability and continuity, one could expect that there would be efforts to create judicial institutions which would improve internal security and financial institutions which would provide the revenues necessary for defense against an external enemy.1

Such institutions are indeed the proper role of government and were particularly necessary amidst the violence of the Middle Ages.

The alternative to the right to petition was a violent regime change. When grievances go unanswered, history demonstrates that the aggrieved will inevitably seek to overthrow those in power. The English were acutely aware of the role that the right played in maintaining a healthy political system: “To traduce such petitioning [is] a violation of [royal] duty, and to represent it to his majesty as tumultuous and seditious is to betray the liberty of the subject, and contribute to the design of subverting the ancient legal constitution of this kingdom, and introducing arbitrary power.”2 Many historians posit that Britain was able to avoid the bloody revolutions on the European continent in the eighteenth and nineteenth centuries because the right to petition secured for the people a participatory role in government. Thus, the stability of the political system was largely based upon the ability of the King’s subjects to request that certain actions be taken, and the corresponding expectation that the King would respond to those petitions and evenhandedly redress their grievances, and enhanced by the transparency that petitions necessarily brought about.
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The right to petition was also essential to the development of popular sovereignty. This theory holds that, in the words of Benjamin Franklin, “the rulers are the servants and the people their superiors and sovereigns.” The right to petition furthers popular sovereignty by making the government accountable to the people for all of its wrongs and misguided policies; petitions are not mere prayers or requests, but demands made by the masters (the people) to their servants (the government). If, however, the people were the servants of the government, then the government’s interests would always be superior to those of the people, and it would be oxymoronic to demand that the government redress its violations of the people’s natural rights. President John Quincy Adams succinctly stated the role that the right to petition plays in our political system: “The right of petition . . . is essential to the very existence of government; it is the right of the people over the Government; it is their right, and they may not be deprived of it.” Thus if we lose the ability to petition the government, we also lose our right to demand that the government protect our freedoms instead of merely enhancing its own power.

One of the most essential features of the right was that the people remain immune from punishment for petitions made to the government. The most important event in securing this component of the right was the famous Seven Bishops Case. During the seventeenth century, the English Parliament seriously curtailed the rights of Catholics to participate in government. As a response, in 1687 the Catholic monarch King James II issued his Declaration of Indulgence which negated those restrictions, and later demanded that the Declaration be read aloud during Protestant church services. The predominantly Protestant English citizenry nonetheless perceived this action as an encroachment upon the sovereignty of Parliament and an initial attempt to re-establish Catholicism as the state religion. Believing the command to be an illegal exercise of authority, a number of senior Anglican bishops, including the Archbishop of Canterbury, petitioned the King, requesting that they be exempt from the duty to read the Declaration. This nationally published request outraged King James, who responded by charging them with the crime of seditious libel, “written or spoken words . . . that tend to . . . embarrass, challenge, or question the government.”3 Doesn’t this sound eerily like the Alien and Sedition Acts of 1798 and the Espionage Act of 1917? History repeating, again.

143

The public was enraged by the arrests, appearing in droves to support the bishops as they were brought to the Tower of London. When ordered to enforce the Declaration, almost all soldiers in the army refused to do so. William III of Orange, who sought to replace James II, captured the significance of the case: “[King James’s] evil counselors have endeavored to make all men to apprehend the loss of their lives, liberties, honors and estates, if they should go about to preserve themselves from . . . oppression by petitions, representations, or other means authorized by law.”4 If petitioners could be punished for making a humble request that the government do something differently, then the people would no longer be free to seek justice, and the right would be eviscerated. What could be a more fundamental human yearning than freely and uninhibitedly to right wrongs which have been committed against oneself ? Consequently, the primary defense raised was not that the bishops were innocent, but that statements made as petitions could not be a valid basis for prosecution, even if they were genuinely seditious. As we have seen, it is dangerous to be right when the government is wrong.

Although the bishops were later acquitted, the real significance of the case was in prompting the adoption of the English Declaration of Rights. Seeking to prevent further transgressions of the right, the drafters of the Declaration enshrined the “right of the subjects to petition the King, and all commitments and prosecutions for such petitioning are illegal.” Thus, it is clear from both the broad text of the Declaration and its history that its drafters were acutely aware of the effects that penalties could have on the right of the people to petition, and consequently sought to outlaw them forever.

The right to petition the government not only traveled to, but flourished in colonial America. In fact, it was deemed so essential a right that it was one of the few which were guaranteed to those traditionally disenfranchised members of society: Women, Indians, and even slaves. As one scholar notes, the right to petition therefore “vested these groups with a minimum form of citizenship: petitioning meant that no group in colonial society was entirely without political power.”5 Moreover, it was the right to petition the government from which other First Amendment rights, such as speech and assembly, are made more effective: If the right to petition was to be truly absolute, then the people compiling those petitions needed to be able to assemble, and speak freely. In sum, the right to petition the government can be considered a foundational right in our legal system; it is the right by which most other rights are enforced. After all, the Constitution cannot defend itself; its provisions will only ever take effect through the constant vigilance of those who wish to remain free.

One of the essential features of the right in the American colonies was that it imposed a correlative duty on the part of the government to hear those petitions and give them due regard. It is telling to note how legislatures dealt with an increasingly large number of petitions: “Whereas conditions of admissibility, such as amounts in controversy [i.e., a fee for submitting a petition], were manipulated to ease the pressure of petitions, the judicial guarantee of full consideration for those petitions still heard remained inviolate.”6 For example, a Connecticut Assembly provision passed in 1769, which abolished the right to appear before it, was shortly thereafter repealed as being contrary to fundamental individual rights (i.e., the Natural Law). Moreover, one of the principal reasons that America declared its independence was the British government’s refusal to hear petitions from the colonies. It is only when we examine this history that we can begin to appreciate our Founders’ belief that the right is “essential to the very existence of government.” It should therefore come as no surprise then that they, and their predecessors, associated subversion of the right with tyranny and oppression.
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More fundamentally, it should be clear that the right is useless if the government has no obligation to consider petitions; without it, the petitions might as well go straight into the waste basket, along with any hope of the people to seek a redress of their grievances. In essence, the duty of government to give petitions due consideration gives the right its meaning. A right to petition without any consideration of that petition is nothing more than a mere pretense of government accountability to the people.

When the Founders incorporated the right to petition into the Constitution, they also enshrined all of its essential protections, namely, the proscription of penalties for petitioning and the duty of the government to respond. They were thoroughly educated in its history and political theory, and the inevitable consequence of an out-of-touch government which results when the right is transgressed. By incorporating this right into the Constitution, the Founders could ensure that the new federal government would not commit the same wrongs as the government from which they had declared independence fifteen years earlier. Moreover, they wished that no future generation would have to fight another war just to have their natural rights enforced. Why would they ignore these lessons and grant to we the people far fewer freedoms than were guaranteed to their English counterparts and colonial ancestors? To suggest otherwise is to suggest that the Constitution was a radical shift away from a rich tradition of liberty and individual rights. Nothing could be further from the truth.

Judicial versus Legislative Petitions

It is important to note that there are two kinds of petitions, both of which serve different interests. The first is the traditional legislative petition, which typically comes in the form of a letter sent to one’s representatives. The second is the judicial petition, which is essentially a lawsuit against the government. We will explore both, and the important role they have played in securing individual liberty.

In early English legal history, common law courts lacked the power to compel the government to take an action. Thus if the people wished to take up a grievance with the King or Parliament, they would have to “petition” them directly with a request for a redress of grievances. The petitions themselves were actually received by the chancellor—a sort of chief operating officer of the government and chief justice of its courts—who was appointed by the King, with the consent of Parliament. My hero, St. Thomas More, once held this position.

If these petitions demanded the adoption of a different policy, they took the form of what we now know as legislative petitions. The legislative petition served the crucial function of ensuring government accountability to the people: “The people used this newfound right to question the legality of the government’s actions, to present their views on controversial matters, and to demand that the government, as the servant of the people, be responsive to the popular will.”7 The formal petitions which activists draft and gather signatures for today are the descendants of these early petitions made to the King.

However, some of these claims were based not on a mere request that government do something differently, but that the government had violated an established legal right. Imagine the difference between petitioning the government to build a road around Boston instead of New York, and petitioning the government to release you from unlawful imprisonment; in the latter case, you actually have a legal right to be free from that kind of action, whether perpetrated by an individual or a government (in the Boston Road Case, you do not have a legal right); if that right is transgressed, then you are able to sue the offending party in court for a remedy.

If the King found that the claim against him was legitimate, then he authorized courts to hear the claim, with the attorney general representing him as a party. These are the antecedents of what we now know as judicial petitions; lawsuits against the government, heard and decided in a court of law. Gradually, the requirement of formal consent withered away, and the King lost the right to say when and if the government could be sued by virtue of judicial doctrine (the King himself would never have voluntarily agreed to such a large-scale waiver of immunity). Thus, historically the government and its officials were not above the law, but held accountable to it. In addition to accountability to the people, judicial petitions have the essential benefit of ensuring that disputes between individuals and the government are resolved by a neutral arbiter. As James Madison proclaimed in Federalist No. 10, “No man is allowed to be a judge in his own cause.” Every child knows what happens when you get to cut the pie and choose the first piece. Eventually, the King lost that right.
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Judicial petitions became especially important in early America because, as James Madison suggested in the statement above, individuals distrusted legislatures and favored the neutrality offered by an independent judiciary. In fact, the need for courts unbiased in the government’s favor was one of the primary reasons for the creation of the judiciary as a separate branch of government: The Founders recognized the danger of the government being a judge in its own cause. The Chief Justice of the Virginia Court of Appeals once summarized the proper role for courts:

The Legislature are to form rules for the conduct of the citizens. . . . The province of the Judiciary [is] to decide all questions which may arise upon the construction of laws or contracts, as well between the government and individuals, as between citizen and citizen. . . . If a contract is entered into on behalf of the government pursuant to an existing law and a contest shall arise about the meaning of the contract, it belongs to the Judiciary to decide what the contract was, and, if the Legislature shall decide the question, they invade the province of the Judiciary, contrary to the Constitution.8

The ability of the government to be sued in courts of law was therefore not only necessary for government accountability, but also to the doctrine of separation of powers implied in the Constitution’s structure. To violate the right to petition the government in courts of law jeopardizes the integrity of the entire system. Thus at the time of the founding, the Petition Clause included both a right to sue the government and a right to request the government to take or abandon a particular action. Both were based upon the interests in government accountability to the people and the resolution of disputes by a neutral arbiter, and both are essential features of liberty.
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“You Got Served!!! But Only if You’re Okay with It.”

Following the September 11th terrorist attacks, family members of the victims filed suit against the Saudi government and four princes of the Saudi royal family. They alleged that the princes had knowingly funded Al Qaeda vis-à-vis the Saudi High Commission for Relief to Bosnia and Herzegovina, a Saudi charity, and thus should be held accountable for the attacks. The relevant statute for establishing whether the Saudi princes could be sued in America was the Foreign Sovereign Immunities Act (FSIA), which creates a presumption of immunity from suit.

In the case In re Terrorist Attacks on September 11th 2001 
(2008), the trial court dismissed the case for lack of jurisdiction. The Second Circuit affirmed the dismissal, ruling that the Saudi government was immune, the FSIA’s protections applied to the princes as well as the government (despite the absence of text in the statute granting government officials immunity), and the charity was acting as an “organ” of the government, thus immunizing it as well. Interestingly, the Act was amended to allow for terrorism-related claims against foreign states. However, the federal government maintains a list of which states remain immune, and which may be sued. Unfortunately for family members of the victims, Saudi Arabia was not on that list of states that may be sued. In other words, those entities could not be held to answer for their actions in American courts because President Bush personally immunized them, and federal law permitted him to do so.

Now consider that foreign businesses which manufacture some kind of component part can be held liable in American courts if they purposefully targeted the American market, even though those component parts were incorporated into a final product elsewhere. This makes perfect sense: If you expect that your actions may harm someone, you should also expect to be held accountable in the place where the harm is caused. And yet, foreign governments, their officials, and even charities acting on their behalf, are free to fund terrorist organizations that they know are intent on killing innocent American civilians, and still escape responsibility in our courts when their officials are friends of the president.
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Despite the crucial role which the right to petition plays in our constitutional system, the government has managed to shield itself from judicial petitions via the doctrine of sovereign immunity. Why can the government say when it will be sued and when it will not? What is the basis for treating a government which harms innocent persons differently from businesses and individuals who harm innocent persons? As you may have guessed, sovereign immunity cannot be reconciled with the right to petition the government judicially for redress of grievances: It is the negative of a judicial petition. As we shall see, the doctrine of sovereign immunity has vastly changed from its understanding at the time of the adoption of the Constitution, and in so doing has become one more legal device which government has crafted to eviscerate the right to petition, and therefore escape accountability to the people for its violations of the law.

The Supreme Court has said that any lawsuit is against the government if a finding for the plaintiff “would expend itself on the public treasure or domain, or interfere with public administration, or if the effect would be to restrain the Government from acting, or to compel it to act.” So long as one of these conditions is met and the government has not specifically consented to be sued, then the government is immune from lawsuits, no matter how severe the violation of natural rights is. How could this be anything but the divine right of kings over the people, which popular sovereignty explicitly rejected, recast in a modern-day form? Moreover, this current state of the law distorts traditional common law, which allowed for suits against government officials and the government itself in some cases. The most well-known common law action against the government—the writ of habeas corpus, which allows for petitioners to challenge the lawfulness of their detention—is even enshrined in the Constitution.

Interestingly, the original justification for the notion of government accountability to the law was that government is the “fountain and head of justice and equity,” and thus we can assume without further inquiry that the government would consent to having those wrongs redressed. Surely, the government would not mind being sued if doing so would accomplish its true purpose—justly protecting our freedoms. Thus, there can be no legitimate reason why government should remain immune from continuous accountability. Think of the sneaky child with his hand behind his back, whose parents assure him that “if you don’t have anything to hide, then you don’t have to worry about showing me what’s in your hand.”
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More fundamentally, sovereign immunity dictates that the government is superior to the people, since it is not accountable to the law. As we have seen elsewhere in this book, this violates the Natural Law by suggesting that the temporal (in this case, a man-made government) is superior to the immutable principles of nature. And although the government claims that sovereign immunity is a public necessity, this is a hopelessly subjective term, and the government’s own actions demonstrate this claim to be false; when government does consent to being sued, it is always because of the public outcry at the heinousness of individuals being left without a remedy, not because immunity is somehow less necessary. Why else would the Congress amend FSIA to include terrorism-related claims against foreign governments? And even if it were important not to draw down upon the public coffers and distract officials from their duties, how could it be rationally argued that this is an evil worse than the transgressions of the Natural Law which are facilitated by sovereign immunity?

Why then does the government insist upon sovereign immunity? The answer lies in what St. Augustine referred to as libido dominandi, the lust to dominate, or in other words, a desire to exert control over others. As St. Augustine described, there are two cities; the realm of God (the divine), and the realm of man (the earthly). He noted that “the two cities have been formed by two loves: the earthly by the love of self, even to the contempt of God; the heavenly by the love of God even to the contempt of self.” We experience this on a daily basis when we initiate an argument with our loved ones; we do so not because there is a dispute that genuinely needs to be resolved, but because we lust for the feeling of “winning.”

So, too, our politicians, though they may claim to have our best interests at heart, are corrupted by this human desire for power. Moreover, a position of power only facilitates libido dominandi, because one can so easily forget that he is supposed to be the servant of the people and not their master. An excellent example of this corruptive nature of power is the Alien and Sedition Acts; although our Founders enshrined a right of free speech, those same men later enacted an outrageous law punishing those who criticized the government, a direct contravention of that right. Thus, even the men who promised future generations liberty in perpetuity were not immune from libido dominandi.
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Not being held accountable to the law—in the form of immunity from a lawsuit—is extraordinary power. After all, the law not only endeavors to restrict individuals from taking actions which are harmful to others, but seeks justice; the promise that those who do in fact break the law and harm others will have to suffer the consequences, or in other words, that wrongs will be made right. When one escapes justice, he becomes free to trample on the natural rights of whomever he pleases. Thus, there can be no better example of libido dominandi than the government’s evisceration of the judicial petition, in direct contempt of God—the Natural Law. When the government escapes justice, not only are innocents harmed, but the escape establishes a precedent for future governments to do the same. Wilson relied on Lincoln’s assaults on innocents, and FDR relied on Wilson’s, and George W. Bush relied on FDR’s.

“Your Constitutional Rights Are Getting in the Way of Our Unconstitutional Power”

As we have seen, the right to petition imposes a duty on the government to respond to petitions. This is essential to the meaning of the right, and was historically one of the most jealously protected components. Nonetheless, it was abolished during the antebellum era, and has not been restored since. In particular, it stood in the way of a large government, which simply did not have the patience, respect for constitutional guarantees, or inclination to respond to petitions. When asked what ever happened to this fundamental right, courts today will simply respond, in the words of Justice Oliver Wendell Holmes Jr., that “where a rule of conduct applies to more than a few people it is impracticable that every one [sic] should have a direct voice in its adoption.”9 In other words, since the Founders enshrined the great right to petition in the Constitution, the government has taken the stance that the right is simply not “practical” in today’s world of large, complex governmental institutions.
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The annihilation of the duty to respond has a particularly unsavory history. When the abolitionist movement gained momentum during the antebellum era, activists began petitioning Congress in droves. In essence, abolitionists rightfully saw slavery as oppression and tyranny in their most extreme form, and thus felt a need to petition the government to redress this grievance. One abolitionist stated that “the District of Columbia fastens on the whole nation the guilt of slaveholding. . . . And I hold it the duty of every man in the free States . . . by solemn remonstrance to Congress, to purge his conscience of the nation’s crime.”10 What could be a more righteous application of the right to petition than a demand that human bondage, the ultimate crime, be forever abolished? The right to petition was intended to provide a means for making right those wrongs committed by government, and thus, the abolitionists’ petitions to the federal government were as proper an exercise of that right as any in the annals of history.

Congress, however, ultimately passed a “gag rule” in 1840 which barred the reception of petitions “praying the abolition of slavery.” Slave states argued that the government could refuse to hear such petitions, because official government behavior was higher than and of a different order from the wishes of the people themselves. Stephen Higginson, professor of law at Loyola University New Orleans, notes,

[John Calhoun contended that] assemblies would be little more than “passive receptacles” were petitioners’ rights held superior to legislative necessities. Thus, Calhoun supported a sharp demarcation between citizenry and legislators. The right of the former to assemble and communicate opinions to the government ceased upon presentation of a petition; thereafter, the legislative domain was absolute and the assembly had full discretion to interpret and devise its own rules.11

Thus, the argument against a duty to respond was an explicit rejection of popular sovereignty and the notion that the government should ultimately be answerable to the people as their servant.

For reasons discussed earlier, we may start with the assumption that the right to petition mandates a governmental duty to respond to those petitions. Without that guarantee, the right would be meaningless, and we could only hope that government was desirous of listening to our protestations.
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Robert Schulz is a tireless defender of constitutional freedom. As the founder of We the People, he articulated, “The very philosophical premise of the Sovereignty of humans over the governments they create to serve them requires a corollary obligation in the Law to respond, and respond responsively.” Constitutional rights have never been so tenuous as to rest on a mere hope that the government will choose to hold itself accountable to the people. Therefore, to read out the duty to respond from the Constitution is to read out the right to petition.

Although some may argue that the right is not suitable to current times, this violates a fundamental principle of constitutional interpretation: Chief Justice John Marshall once pronounced, “It cannot be presumed that any clause in the constitution is intended to be without effect.” Thus, every word of every clause must be treated as law. The only process for altering the Constitution is by amendment. If slave states, and the generations of large government proponents after them, wished to do away with the duty to respond to petitions, then they were free to propose an amendment to that end. It should, however, not be surprising that such a proposal has not occurred: As history shows, time and time again such proposals have always failed due to public backlash. Moreover, as history also shows, the government abdicates a duty to respond because it wishes to prevent the people from exercising their sovereignty over it. Thus, for courts to uphold Congress’s refusal to respond to petitions is to violate both the Constitution and popular opinion. Could there be a better example of judicial activism? After the Civil War, the Constitution was quite properly amended to prohibit slavery; but the right to petition was never restored.

Moreover, the arguments for annihilation of the duty to respond are simply illogical, and misconstrue the very purpose of a constitution. Critics of the obligation, like Justice Holmes, argue that the right is not practical; it hampers governmental exercises of authority. But let us examine exactly what is impractical about the duty to respond. It is impractical because it conflicts with a constitutional assurance of government accountability to the people. Our rights were enshrined in the Constitution so as to restrict which actions government can take. Government cannot then argue that the right to petition should be done away with because it is too, in a word, restrictive. Thus, the entire purpose of our rights is to make unconstitutional government actions “impractical.” Could a basketball player sensibly argue that he should be able to carry the ball because dribbling it is too restrictive? Why can the government?
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Nor are these mere abstract ruminations. As noted before, the right to petition ensures government accountability to the people. By eviscerating this right, government has been able to grow large and out of touch with the freedom of the electorate, not an unsurprising result given the political philosophy of John Calhoun discussed above. Anyone who feels disillusioned by the Iraq and Afghanistan Wars, health care reform, or government bailouts, can appreciate the purpose that the right to petition serves, and the hypocrisy of government’s claiming that it is impractical.

More fundamentally, to read out the right to petition because it is impractical does harm not only to that right, but also to our entire constitutional system of government. When we allow shifting attitudes about what is the proper size and scope of government to trump the Constitution, then the Constitution itself loses its entire meaning: It is no longer law. Justice John Marshall Harlan once said that “the Constitution is not a panacea for every blot on the public welfare, nor should this Court, ordained as a judicial body, be thought of as a general haven for reform movements.” Thus, even if a large welfare state, which of necessity did not have the time or resources to hear all legislative petitions, was genuinely in the public’s best interest, it could not change the fact that it is unconstitutional, and thus illegitimate. To abolish the duty to respond does violence not just to the right to petition, but to our entire Constitution, and the notion that we are a nation of laws.

The very idea that the government can pick and choose which parts of the Constitution it will defend and leave other parts unenforced belies the self-evident truth that the Constitution—the entire Constitution—is the supreme law of the land.
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Rule 11 Motions

The final component of the right to petition, the proscription of penalties, has also come under attack since our founding. One such device used by the government to punish petitioners is what is known in federal civil procedure as a Rule 11 motion. The rule provides that

by presenting to the court a pleading . . . an attorney or unrepresented party certifies that to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances . . . the claims, defenses, and other legal contentions are warranted by existing law or by a non-frivolous argument for extending, modifying, or reversing existing law or for establishing new law.

If judicial petitions, even if made to the government, fail to satisfy this requirement, then a federal judge may punish the petitioner accordingly. When asked how this rule can be reconciled with the right to petition, one of the drafters would simply respond, “There is no constitutional right to make frivolous petitions.”

Although as a simple matter this rule clearly violates the historical proscription of punishments appended to the right to petition, it is worthwhile to discuss precisely how it infringes upon the right. First, frivolous and well researched are not the same thing. The problem is that Rule 11 only punishes those petitions which are inadequately researched, rather than those which are genuinely frivolous. Consequently, it will punish those petitions which are meritorious, but have not been adequately researched. Imagine, for example, that a government official is caught accepting payments in exchange for awarding subsidies to one particular company. When one business owner in the industry does further research and discovers that he has a claim against the government, he files suit. Having discussed the complaint with a few of his friends who are also business owners harmed by the grant of subsidies to the competitor, they copy the original complaint (a kind of petition, for our purposes) and also file suit. Although they no doubt have meritorious claims against the government, they will face punishment for simply not doing the research themselves. How can this be squared with the Seven Bishops Case, and the understanding at the time of the founding?
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Moreover, the threat of fines can deter otherwise meritorious claims, particularly where those claims are “novel or controversial.” This is often the case for suits against the government, since petitioners are frequently challenging a traditional and entrenched governmental practice, such as segregation. And as has been noted before, “today’s frivolity may be tomorrow’s law.” Thus, in addition to discouraging the redress of legitimate grievances, punishing petitioners who take up these difficult cases stifles the beneficial growth of the law.

One of the best examples of so-called frivolous lawsuits which eventually became today’s law is the Brown v. Board of Education line of cases. These petitioners in 1954 stood for the position that “separate but equal is inherently unequal,” a difficult argument to make in light of Plessy v. Ferguson’s explicit rejection of that position in 1896. Are these the sorts of developments that we should be discouraging? Or weren’t these exactly the kinds of popular movements which the right to petition the government was intended to protect?

The Brown v. Board of Education (1954) case is particularly instructive. Governments throughout the United States, mainly in the South, were stubbornly unwilling to cease making public school–related decisions—building schools, hiring and firing teachers, allocating school budgets—based on race. The Congress was unwilling to use its Fourteenth Amendment powers to intercede. Only a petition to the courts to redress grievances liberated generations of African Americans from ignorance spawned by the states.

As one might then imagine, Rule 11 motions have a well-documented, disproportionate impact on civil rights petitioners; although civil rights claims made up 7.6 percent of total filings in the first two years of the rule’s existence, they made up 22.3 percent of Rule 11 cases. It is time that we abolish Rule 11 and encourage, rather than punish, petitioners to take up their grievances with the government and modify the existing law.

So why is it that Rule 11 motions have remained the law? A federal judge once said, “Insubstantial lawsuits against high public officials . . . warrant firm application of [Rule 11 because they] undermine the effectiveness of Government.” However, we have already rejected the claim that effectiveness of government can ever trump the need for robust protection of constitutional rights. Fortunately, this judge was not presiding over the legally “insubstantial” Brown v. Board of Education line of cases, which no doubt undermined the effective administration of a segregated school system. If he had, then the dream of Martin Luther King Jr. that one day “the sons of former slaves and the sons of former slave owners will be able to sit down together at a table of brotherhood”12 would have remained just that: A dream.
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Conclusion

Let us now rekindle King’s dream with renewed vigor and petition the government to right all of its wrongs. In his famous speech, Dr. King posed the following question to his audience, and I now pose it to you: “When will you be satisfied?” Will it be while our government tortures suspects? Will it be while the government can take away our economic liberties, and hence our ability to earn a livelihood, for nearly any reason it chooses? Will it be while the government can say what kind of healthy, non-abusive personal unions are entitled to legal benefits, and which are not? Will it be while a government, which has dropped an atomic bomb on innocent civilians before, is prepared to do it again? When we are asked that question, we, like Jefferson and King, must answer: “No, no, we are not satisfied, and we will not be satisfied until justice rolls down like waters and righteousness like a mighty stream.” And this time, we shall not be silenced when told that our clamoring for liberty is “impractical.”

Does the government work for us, or do we work for the government?
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Chapter 10 

 War . . . War . . . What Is It Good For?: 

The Right to Enjoy Peace

The year was 1941. Nazi Germany had conquered most of Europe and invaded the USSR. America, having suffered through the Great War and the Great Depression in the prior twenty-five years, remained staunchly opposed to intervention. Franklin Delano Roosevelt, although eager to enter the war against Germany, recognized this popular opinion and promised to remain neutral, so as to secure his reelection: “I have said this before, but I shall say it again and again. Your boys are not going to be sent into any foreign wars.”1 This presented an obvious problem for FDR. In order to “justify” breaking this promise and intervene in the war, he would need a strategy.

His plan? Provoke the Japanese navy into killing American sailors. On September 27th 1940, Japan, Germany, and Italy entered into a mutual assistance treaty called the Tripartite Pact. The Pact required the three nations to come to each other’s aid and protection if one of the others in the Pact was attacked. In other words, if Japan attacked the United States, the United States would surely retaliate against its aggressor; in doing so, Germany would then come to Japan’s assistance. Essentially, the signing of this mutual assistance treaty gave President Roosevelt exactly what he desired: The window of opportunity to go after Germany. FDR responded to Churchill’s pleas to enter the war, “[Although] I may not [constitutionally] declare war, I may make war.”

Roosevelt had a number of ways to go about prosecuting this strategy. Shortly after the treaty between Germany, Japan, and Italy was signed, Lieutenant Commander Arthur McCollum of the Office of Naval Intelligence submitted a memorandum proposal to the director of Naval Intelligence, now known as the “McCollum memo.” The memorandum explored the United States’ options when it came to potential actions taken by the Japanese in the South Pacific. The memo included an eight-part plan stating, “It is not believed that in the present state of political opinion the United States government is capable of declaring war against Japan without more ado. . . . If by [the eight-point plan] Japan could be led to commit an overt act of war, so much the better.”2 Demonstrating adherence to and belief in this very provocation strategy, Roosevelt fired Admiral James O. Richardson, commander in chief of the U.S. fleet, who voiced objection to the provocation plan at the White House during a discussion with the president.
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Part of this strategy involved sending U.S. ships into Japanese waters on so-called pop-up missions. FDR himself confessed, “I just want them to keep popping up here and there and keep the Japs guessing. I don’t mind losing one or two cruisers, but do not take a chance on losing five or six.”3 Keep in mind, two lost cruisers equal the deaths of 1,800 men—roughly the number of men killed at Pearl Harbor. Moreover, Secretary of War Henry L. Stimson’s diary reveals the intent to provoke an attack when the United States issued an ultimatum to Japan twelve days prior to Pearl Harbor, demanding that she remove all troops from China and Indochina, and break the tripartite treaty with Germany and Italy. As Stimson himself said, “We face the delicate question of the diplomatic fencing to be done so as to be sure Japan is put into the wrong and makes the first bad move—overt move.”

Further, the U.S. government began marshalling its resources in preparation for a full-scale war, including the purchase of “$3.5 billion worth of military supplies from automobile plants alone.”4 When questioned about the institution of the draft, FDR responded that “[your boys] are going into training to form a force so strong that, by its very existence, it will keep the threat of war from our shores.” As history would later prove, this was a complete and utter lie.

Eventually, FDR’s strategy paid off. The United States continued to monitor Japanese communications, but consciously chose not to prevent the attack. One such message indicated that the Japanese consul in Hawaii was sending information to Tokyo about U.S. naval ships at Pearl Harbor. Another, received just three days before the attack, contained the message “war with the U.S.” and suspiciously disappeared in Washington shortly thereafter.
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And when the attack did eventually come, all remained quiet and orderly in the White House. As Eleanor Roosevelt would later recount,

In spite of his anxiety Franklin was in a way more serene [after the attack] than he had appeared in a long time. I think it was steadying to know finally that the die was cast. . . . [It] was far from the shock it proved to the country in general. We had been expecting something of the sort for a long time.5

What was the ghastly result of Roosevelt’s provocation and failure to prevent the attack? At Pearl Harbor, 2,403 Americans died, and 405,399 Americans were eventually killed throughout the course of World War II.6 As Bettina Bien Greaves, a senior scholar at the Mises Institute, has said, “The Japanese attack on Pearl Harbor made war inevitable. But the attack was not Roosevelt’s reason for going to war. It was his excuse.”

War Is the Health of the State

Never let a serious crisis go to waste. What I mean by that is it’s an opportunity to do things you couldn’t do before.

—RAHM EMANUEL, THEN CHIEF OF STAFF TO PRESIDENT BARACK OBAMA

As outrageous as FDR’s warmongering was, it raises larger questions about the state’s inescapable motives in declaring war against another. Why is it that FDR was so eager to enter World War II? Was it because he recognized the evil of Fascism, and sought to liberate millions of oppressed individuals around the world, as our history books teach us? When governments enter into wars, is this ever their true intent? Or is there something in the very nature of war that has irresistibly tempted every government since the beginning of organized society?
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The truth is that the ultimate crisis—war—is a dear friend of the state. In fact, the government uses war as the ultimate means to expand its own power, size, and scope. It does so in a multitude of ways, to which we will return below: Tax and budget increases, security laws and regulations, nationalization of industry, censorship of speech and expression, suspension of due process, warrantless searches and seizures, and blanket arrests of war resisters.7 This list goes on and on. Every one of these measures grossly swells the size and scope of government, thereby stripping us of the freedom to live as we please. The “opportunity,” as Rahm Emanuel states above, to grow, to expand, and to garner power is too alluring and too easy a feat for the state and its politicians to pass up. Mr. Emanuel’s remark fundamentally exemplifies the government’s cavalier and exploitive attitude when it comes to war. The government rejoices in war and utilizes it to leverage its own power. The president’s poll numbers rise in war, the Defense Department’s budget is of no importance, defense contractors close to the government make money, and elected officials get reelected merely for “staying the course.”

The dire result: The state intentionally exploits war to circumvent the Rule of Law—the United States Constitution. Unfortunately for the government, the Constitution is not suspended during wartime. Professor Robert Higgs of the Independent Institute explains it this way:

The Constitution makes no provision for its own evisceration during wartime or other crisis, yet time and again during national emergencies the [Supreme Court] justices have allowed the legislative branch and especially the executive branch of government to transcend their constitutionally enumerated powers and to nullify individual rights proclaimed in the Constitution.8

In other words, war is the time during which the Constitution should be most adhered to and embraced. In reality, the government purposely looks in the other direction.
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Unfortunately, we as a nation have not yet learned from our mistakes. This ugly pattern of warmongering, provocation, and government growth has repeated itself through history, time and time again. When a major crisis erupts—whether it is a world war or economic depression—there is a public outcry for the government to act in some way. The state, in turn, pounces on the political opportunity to make a grab for power and to do things it does not have the constitutional power to do. The government then acquires authority and political clout, ultimately obliterating the Founders’ deliberate and carefully considered relationship between individual freedom and government.

More fundamentally, however, war is the most effective assertion of the primacy of the collective over the individual. As Randolph Bourne notes in his essay “War Is the Health of the State,” in times of peace “the sense of the State almost fades out of the consciousness of men”; we go about our daily lives, subject to no one’s will but our own. Moreover, we are naturally concerned with only our affairs as individuals—our jobs, our spiritual development, our families, and our friends. Bourne continues:

With the shock of war, however, the State comes into its own again. . . . The moment war is declared . . . the mass of the people, through some spiritual alchemy, become convinced that they have willed and executed the deed themselves. They then, with the exception of a few malcontents, proceed to allow themselves to be regimented, coerced, deranged in all the environments of their lives, and turned into a solid manufactory of destruction toward whatever other people may have, in the appointed scheme of things, come within the range of the Government’s disapprobation.

In other words, the state needs warfare in order to continue its existence as a coercive force intruding upon our lives. War is the state’s way of saying, “I am still important, and am owed your continuing support and allegiance.” Without war, the government would fade away, with no more power over us than Ozymandias’s crumbled, long-forgotten statue lying impotently in the desert. War is the state’s justification for its own existence.
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The State’s Toolbox: Provocation, Fear, and Hysteria

The Constitution supposes, what the history of all governments demonstrates, that the executive is the branch of power most interested in war, and most prone to it.

—JAMES MADISON

FDR’s lie to enter World War II was not the first time a president lied to rally support for war, nor will it be the last. A brief examination of our country’s short history demonstrates that many presidents have used self-created fear and hysteria to justify war.

To garner American support for the “impending” Spanish-American War, President William McKinley touted the sinking of the USS Maine. McKinley claimed a Spanish mine caused the ship’s destruction, when in reality, the ship’s American captain determined that a coal bin explosion was the cause of the Maine’s sinking.

Similarly, President Woodrow Wilson created the illusion that his soon-to-be World War I enemy—Germany—fired the first shot at the United States, when in reality, Germany was trying to play fair. The German Embassy in Washington notified Wilson’s secretary of state, William Jennings Bryan, that the British passenger ship the Lusitania carried illegal weapons and would become a German target in open waters. Bryan tried to convince Wilson that he should warn Americans of the ship’s danger, but Wilson refused to do so. He saw an “opportunity” in the form of lost American lives, which would present him with a clear and decent motive to enter the war. When the Lusitania went down near the coast of Ireland, 114 Americans went down with it. Thereafter, Secretary of State William Jennings Bryan resigned.

Scheming like FDR, McKinley, and Wilson, President Lyndon B. Johnson provoked an attack to spark the Vietnam War, claiming that America was shot at first. To carry out his charade, President Johnson pushed the Gulf of Tonkin Resolution, which was itself based on false reports of attacks on American naval forces, through a pliant Congress. In turn, Johnson built up American forces in Southeast Asia and eventually collected more than five hundred thousand American troops to fight in that catastrophic war. Millions of Vietnamese, Cambodians, and Laotians were killed and wounded in the conflict, along with fifty thousand dead young Americans. To what end?
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Turning to the War on Terror, we see that the more things change, the more they stay the same; presidents in the twenty-first century lie just like their nineteenth- and twentieth-century counterparts. Throughout most of his presidency (and particularly after September 11th), George W. Bush purposefully inspired fear and anxiety in Americans through every channel of communication available to him: “We are in imminent danger of attack.” “The terrorists are out there.” “The terrorists want to destroy our way of life.” Bush and his team, not having presented any form of convincing evidence of so-called weapons of mass destruction, lied us into war with Iraq. Professor Robert Higgs elaborates:

The 9-11 attack, then, is to the Bush administration as the Pearl Harbor attack was to the Roosevelt administration: an enduringly evocative pretext for whatever “retaliatory” measures the government chooses to take, even if, as in the present case, the retaliation is aimed in large part at parties who had nothing to do with the initial attack.9

Moreover, if the government truly believed that we were all in grave danger, then surely it would shift all of its resources toward eliminating that threat; protecting Americans’ personal freedoms would take precedence above all other government initiatives. However, this has been far from the case. For example, the government enacted an enormous farm bill in 2002 immediately after September 11th which purported to spend $180 billion over the next decade, a 70 percent increase.10 This vast farm bill can be coupled with the $40 billion (and growing . . . ) the federal government spends on education along with the $11 billion dished out annually for “community and regional development.”11 If terrorists are lingering in our airports, what is Congress doing spending money on fertilizer, math books, job training programs, and peonies? Professor Robert Higgs argues convincingly:
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It is all too clear that either we are not really in grave danger, and hence the government’s actions, though sufficiently objectionable in many ways, are not lethally reprehensible, or we really are in grave danger and, given that condition, the government is acting in a completely irresponsible and utterly immoral manner. If semi-organized gangs of suicidal maniacs numbering in the thousands are out to kill us all, the government ought not to be fiddling with kindergarten subsidies and the preservation of the slightly spotted southeastern screech owl.12

In none of these cases were McKinley’s, Wilson’s, Roosevelt’s, Johnson’s, or Bush’s actions morally, legally, or constitutionally justified. Article II, Section 2 of the Constitution states that the “President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States, when called into the actual Service of the United States.” Nowhere does the Constitution state the “President may willfully and intentionally fool the people into war.”

Land of the Free? Barely

If tyranny and oppression come to this land, it will be in the guise of fighting a foreign enemy.

—JAMES MADISON

Now that we have seen that throughout our history the state has used warfare merely as a means of expanding its power and control, we must next ask, In what way do wars encroach upon our own freedoms and thus violate the Natural Law? While war is being fought in the name of “freedom” abroad, war is bringing the opposite effect to Americans back home; we are less free because of war. While this statement may seem contradictory, the irony becomes clearer as we helplessly witness losses of liberty brought on by our power-hungry government in the form of higher taxes, greater government debt, increased government intrusion in markets, more pervasive government surveillance, manipulation, and control of the public.13 Every single one of these reactions to war restricts our freedoms and fundamental liberties as human beings. Our Founding Fathers would be appalled.
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The most tried and true way of limiting Americans’ freedom during times of war is the draft. Whatever happened to the inalienable right “to life, liberty, and the pursuit of happiness”? President Wilson drafted almost 2.8 million men during World War I.14 This involuntary servitude (violating all natural rights) was found to be constitutional by the Supreme Court at the time, a prime example of how crisis allows people to pull off unconstitutional measures. Draft supporters will argue that conscription fundamentally “unifies the country,” “levels the classes,” and offers the opportunity to “share in our national fate.”15 This rationale, however, is empty and completely counters the individual freedom our Founding Fathers had in mind for their new, burgeoning, and free nation. The Founders’ thoughts are relevant in every age and at every encounter between the government and any individual: Does the government work for us, or do we work for the government?

Repressive and freedom-limiting actions by the government continued during World War I in the form of jailed draft objectors. Resisting conscription led to the arrest and imprisonment of hundreds of Americans throughout the Great War. Of the 450 conscientious objectors found guilty of evading the draft at military hearings, 17 were sentenced to death, 142 received life sentences, and 73 received twenty-year prison terms!16 Similarly in World War II, more than 10 million men were drafted to fight. Those who chose to stand up to the government and refuse to fight due to their religious affiliations were jailed just as they were in World War I (the government just does not seem to learn). The state locked up 6,000 of these conscientious objectors, most of whom were Jehovah’s Witnesses.17

But the most shocking and dehumanizing restrictions during World War II took the form of concentration camps for Japanese Americans. In the wake of the Pearl Harbor attacks, President Franklin Delano Roosevelt signed Executive Order 9066, which authorized the removal of people of Japanese descent from the West Coast of the United States.18 This executive order took away civil liberties on a whole new level. It singled out a group of people based upon their race, accused the group of sabotage and espionage without consideration of the presumption of innocence or due process of law, and then locked them all up as a “security measure.”
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Born in California, Fred Korematsu was an American citizen of Japanese heritage. As we have seen in an earlier chapter, he was convicted of being in one of the areas restricted under the Civilian Exclusion Acts. In the appeal of his conviction, Korematsu v. United States (1944), the Supreme Court held that the government could ship Japanese Americans off to internment camps in the name of national security, and that protections guaranteed under the Constitution could be curtailed based on race—or perceived collective guilt—when national security was at stake. Along with Korematsu, more than 112,000 men and women were kidnapped from their homes and forced to inhabit concentration camps without due process of law, in reaction to the attacks on Pearl Harbor. The Court believed that “pressing public necessity may sometimes justify the existence of such restrictions.” In other words, during war—a “special circumstance”—the government can use an end to justify the means.

Justice Frank Murphy believed that no such vague showing of public necessity could ever justify government racism. In his dissent, he responded that “racial discrimination [by the government] in any form and in any degree has no justifiable part whatever in our democratic way of life. It is unattractive in any setting, but it is utterly revolting among a free people who have embraced the principles set forth in the Constitution of the United States.” Those principles are the Natural Law, and Justice Murphy was absolutely correct.

More “Covert” Freedom-limiting Rules and Regulations

Civil and economic liberties always suffer when it comes to the lengthening list of laws, regulations, and agencies implemented during times of war. From Woodrow Wilson’s Espionage Act of 1917 to George Bush’s Patriot Act of 2001 to the creation of the Department of Homeland Security to governmental business controls, the government continuously finds ways to violate our freedom under the guise of “it’s for your own security.”
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The government implemented the Espionage Act of June 1917 to silence critics of the draft. Penalizing willful obstruction of enlistment services with fines of ten thousand dollars and imprisonment as long as twenty years, the federal government stripped away civil liberties at the most fundamental level: Both freedom of speech and religion. The feds censored all printed materials, deported aliens, and encouraged warrantless searches and seizures. People were even arrested for reading the Bill of Rights and the Constitution in public.19

How far have we come since World War I? Not very far. Almost a century later, the Patriot Act creates some of the same consequences as the Espionage Act. It lets the government snoop around your private communications and personal records. It expands the size and power of federal agencies and allows searches and seizures of your property without a warrant or probable cause. It permits the president to detain you without counsel for indefinite periods. And all of this conduct can be accomplished without the scrutiny of a judge. Whatever happened to the freedoms the Constitution was written to guarantee?

Controls on business during both World War I and World War II also severely restricted Americans’ economic freedoms. The feds “nationalized the railroad, telephone, domestic telegraph, and international telegraphic cable industries,” asserting control over prices, people, and corporations.20 Regulations in the forms of manipulation of “labor-management regulations, securities sales, agricultural production and marketing, the distribution of coal and oil, international commerce, and markets for raw materials and manufactured products” highly constricted private enterprise and free market practices.21 These economic controls must not be disregarded as simply unimportant economic liberties (as opposed to civil liberties).22 The penalties for violation of economic controls were severe, ranging from fines to prison.

Moreover, unnecessary agencies are created during wars. Typically, they grow in size and lengthen the list of regulations under which we live. After war, some disappear, while others magically morph into the “solution” of other government problems. The War Finance Corporation, for example, was founded during World War I “to provide funds for various munitions enterprises.”23 After the war, the War Finance Corporation turned into an agricultural cooperative financing tool, which exported agricultural products to Europe. It died in 1925. In 1932 it was brought back to life again to bail out railroads and other bankrupt companies during the Great Depression. It was laid to rest in the 1950s due to scandals, but was yet again revived and combined with the Small Business Administration. Do you see how the government uses war to grow in size and scope surreptitiously?
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And lastly, we come to the ultimate theft and restriction of property: The government’s withholding of income taxes. The withholding practice was not implemented until World War II: A seemingly new custom wholly unsupported by our Founding Fathers whatsoever. In an effort to raise funds for the war effort, Congress passed the Revenue Act of 1942 which imposed a “Victory Tax” on income, which was to be withheld by the employer and paid directly to the government. Gradually, this practice increased in scope to constitute the present system of income taxation in America.

There are several evils inherent in this practice. First, by allowing the government to seize property directly and send the taxpayer back any surplus, it portrays the government as a beneficent caretaker. Second, it deprives the taxpayer of the use of his money for a period of time; that is money that could have flowed into investments and generated a return while the government was holding on to it. Finally, it enables the government to increase in size, as it would be infinitely more difficult to wrest tax dollars from the taxpayers themselves than secreting them away from their employer. And it was all made possible because of war.

Constitutionally and philosophically, withholding taxes presumes that we exist to serve the government. In an historic irony, the idea of withholding income taxes was proposed as a short-term war-financing measure by a young Treasury Department clerk named Milton Friedman. That would be the future Nobel Laureate who championed the free market and who would one day condemn the extension to peacetime of his wartime-only proposal with his sharp and witty tongue: “There is nothing more permanent than a temporary government program.” Too late, professor.
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“The Purse Is Now Open”

When the government does not comply with its own laws, it is rewarded with more power. When it overspends its budget, it is rewarded with a bigger budget. Furthermore, “most of the defense budget increase has little to do with winning the war on terrorism,” observed an Independent Institute defense analyst, Ivan Eland. In war, the government’s bank account (filled with your tax dollars) flies open to the joy of an interconnected web of governmental and quasi-governmental actors: The president, the Defense Department, defense contractors, and elected officials.

Consider the size of the Defense Department’s budget, and more importantly, the government’s justification for the size of that budget. When President Bush signed the defense authorization bill for fiscal year 2004, everybody knew the price tag was big, but nobody understood how big. At $401.3 billion, President Bush attempted to legitimize the 42 percent rise in budget by claiming it was for the security of the American people. He vowed the government “will do whatever it takes to keep our nation strong, to keep the peace, and to keep the American people secure.” Perhaps, but in any event, unborn taxpayers are picking up the bill. How about keeping us free—free to make our own choices, free from debt, free from Big Government?

And the $401.3 billion price tag was not even the whole of it. Hidden elsewhere in the nation’s budget were allocations to other departments that constituted defense spending. The Department of Energy, the Department of Homeland Security, the Department of Justice, the Department of Transportation, the Department of Veterans Affairs, and the State Department were just some of the places where further defense items were concealed. Professor Robert Higgs of the Independent Institute perused the federal budget to estimate the actual total. Higgs’s suggestion: Take the Pentagon’s budget total and nearly double it. His estimate came to a whopping $596.1 billion.24 In the same vein, if the Defense Department was not defending the security of the “homeland” prior to the Homeland Security Department’s creation after September 11th, what precisely was it defending?

To make the government’s theft and deceit even more glaring, the Defense Department’s accounting practices are a disaster. The Department of Defense has never been able to fulfill the government’s auditing requirements because its records are in such disarray. To date, no major part of the Department of Defense has been able to pass the test of an independent audit.25 In other words, the government consistently breaks its own laws! (As Mark Twain once remarked, Congress truly is “America’s only native criminal class.”)26 Instead of focusing on the flaws of its own system, the federal government chooses to go on a witch hunt against corporate America, demonizing the likes of Enron, WorldCom, Xerox, and Arthur Andersen for their accounting practices in the full view of the public. While these companies grossly misbehaved with billions of dollars, the federal government has grossly misbehaved with trillions of dollars.27 Only the government can prosecute, with a straight face, entities for engaging in the same behavior as it does.
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Equally important as the amount of waste is the identity of its intended recipients. With war, the government forms a criminal organization with large business to transfer money away from taxpayers fraudulently and place the lives of innocent soldiers at stake. General Smedley Darlington Butler, one of the most lauded marines in U.S. history, wrote and spoke extensively on the nature of this criminal organization in War Is a Racket:

In the World War a mere handful garnered the profits of the conflict. At least 21,000 new millionaires and billionaires were made in the United States during the World War. . . . And what is this bill? This bill renders a horrible accounting. Newly placed gravestones. Mangled bodies. Shattered minds. Broken hearts and homes. Economic instability. Depression and all its attendant miseries. Backbreaking taxation for generations and generations.

The military-industrial complex (a term coined by President Eisenhower, another decorated war hero, no less) is the biggest, bloodiest, and most culpable criminal organization in American history. It grows fat off of the blood and gold of everyday Americans, and continually evading justice, has no incentive to cease its piracy during our lifetimes or our children’s.

Despite the fiscal irresponsibility and waste which necessarily accompany war, progressive historians and Keynesian economists have argued that war actually creates prosperity (as opposed to simply transferring it to the fortunate few). This argument, however, is flawed. As economist Ludwig von Mises noted, “War prosperity is like the prosperity that an earthquake or plague brings.”
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This argument’s strongest case for war prosperity is based on the drop of unemployment rates and rise of gross domestic product during World War II. To be fair, unemployment numbers did in fact plunge, falling from 14.6 percent to 1.2 percent between 1940 and 1944.28 However, there is a simple answer to this analysis. The unemployed were drafted by the feds to serve in the armed forces; unemployment rates only fell because the government was conscripting its very own unemployed population. Of the sixteen million who served in the armed forces at some time during the war, ten million were drafted. Many of these men volunteered so as to avoid the draft and the likelihood of assignment to the Army infantry.29 With this line of reasoning, shall we reinstate the draft to alleviate our high unemployment rate today?

The war prosperity argument will also contend the gross domestic product (GDP) soared during World War II. However, upon closer inspection, this calculation consisted entirely of military goods and services; there were planes to build, guns to manufacture, and food items to ship.30 Real civilian consumption and private investment actually dropped after 1941 and did not recover until 1946.31 Professor Robert Higgs asserts “it is high time that we come to appreciate the distinction between the government spending, especially the war spending, that bulks up official GDP figures and the kinds of production that create genuine economic prosperity.”

More fundamental is the fact that, although resources may be redistributed toward those Americans who are manufacturing military supplies, there is no actual wealth being created. When the farmer grows his corn crop, he exerts labor toward creating something that will literally nourish society, thus making us all better off. It is for this wealth creation that he receives money in exchange, and it is for this value that we are willing to give money. Transactions for defense supplies do not, however, share this attribute. War creates no more prosperity than hiring one hundred individuals to dig a hole and fill it back up again. After the defense contractor has received his pay for building nuclear submarines, precisely who is it that is “nourished” by their standing idly at the bottom of the ocean? Unlike a Web site that connects consumers with sellers, neither a submarine in the sea nor bullet in a soldier’s gun produces wealth. What benefit is it that we as taxpayers are receiving from this exchange? There is none; it is wealth redistribution by another name.
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Wartime prosperity: We are anything but prosperous during times of war. War is a time of death, grief, and tragedy. The only entity that prospers in war is the state and its close friends. And as General Butler asks, “How many of these war millionaires shouldered a rifle?” No, my readers, war creates no prosperity; it only bankrupts our savings accounts, our cradles, and our sense of human decency.

Perpetual War: The “New Normalcy”

Of all the enemies to public liberty, war is, perhaps, the most to be dreaded, because it comprises and develops the germ of every other. . . . No nation could preserve its freedom in the midst of continual warfare.

—JAMES MADISON

Sadly, the need to limit the government’s use of war is greater than ever. The War on Terror could go on forever. In fact, shortly after the attacks of September 11th, Vice President Dick Cheney stated that the war on terrorism “may never end. It’s the new normalcy.” While this statement may prove to be true, the government is not there to ensure that war goes on; the government is there to ensure that war stops. This, however, is not the reality. War is the health of the state, and the state will do whatever it can to ensure that war continues in some form or another because, in the words of President Bush, “the war on terrorism is a new kind of war.” Once the government knows the power and the control it can hold over its people, it is unlikely ever to give them up.
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Conclusion

President John Quincy Adams stated that this country “goes not abroad in search of monsters to destroy” while President George W. Bush claimed, “We must take the battle to the enemy, disrupt his plans, and confront the worst threats before they emerge.” As long as presidents continue to spout comments that induce fear and anxiety, the government will continue to be “in business.” Our most recent culprit, President Bush, taunted that “intelligence gathered by this and other governments leaves no doubt that the Iraq regime continues to possess and conceal some of the most lethal weapons ever devised” and that “the danger is clear.” There is no doubt danger exists, but as discussed throughout this chapter, the state is merely using alarm and despair as a platform for government expansion in size, scope, and power. As for President Bush’s disingenuous, alarmist nonsense about Iraq and weapons of mass destruction, he conveniently omitted the historical fact that Iraq purchased them with the approval of the Reagan administration and their acquisition was negotiated by then Secretary of Defense Donald Rumsfeld. The very same Donald Rumsfeld. Of course, whatever Iraq bought via Rumsfeld under Reagan in the 1980s was consumed—destroyed—by the time Bush via Rumsfeld went looking for them twenty years later.

Fortunately for the state, the world is rampant with brutal regimes and dictators. While the United States cannot be expected to extinguish them all, the government will surely seek to capitalize on trying. Unfortunately for individuals, spreading the gospel of democracy is anything but in the interest of liberty. If the government cannot deliver the mail, how can it be expected to bring democracy to Iraq and Afghanistan?32 Professor Robert Higgs recommends that we “decline the fool’s errand of perpetually enforcing our political standards on the entire world.”33 When will the government listen?

The war in Iraq has demonstrated the intense tragedy of war. Through every graphic photograph and newspaper caption, the public has been exposed to its horror and heartbreak. President George W. Bush, nonetheless, told a Time magazine reporter that the war in Iraq was a “catastrophic success.”34 That it was a catastrophic success cannot be doubted, nor can for whom it was a catastrophic success be doubted: The federal government.
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Chapter 11 

 When the Devil Turns Round on You: 

The Right to Fairness from the Government

Consider the following hypothetical, taking place in Danistan, a country with no courts to hear disputes. Recently elected Governor N’ameyore Price decides that there is a pressing public need to convert your land into a reserve for the rare Saharan penguin. After doing some research, you discover that your state constitution grants each individual a right to be secure in his property, which can only be abridged if there is (1) an exceptional public necessity, and (2) the government provides fair and just compensation. Despite your pleadings that the high school nearby would make this an unsuitable location (Saharan penguins are terrified of Danistanian teenagers, and refuse to eat or reproduce on the same continent as them), Governor Price decides to go ahead with his plan. To make matters worse, the governor refuses to pay anything more than the market value of the property as of 1908, insisting, “If I have to suffer as a Cubs fan, then it is only fair and just that we all do.” Two days after taking the property, Governor Price announces that, on second thought, the land would better serve the public interest if it was auctioned off to the pharmaceutical industry (not surprisingly, a key contributor to his political campaign).

Outraged, you do some more research and discover that your state constitution also grants a right to free speech, “except for speech tending to promote hatred against an identifiable group.” Consequently, you try to oust Price from political office by holding up signs outside voting booths which say “no land for penguins.” Governor Price orders you off the premises, insisting that your protest is not protected since it constitutes hate speech, as it incites public resentment toward “a discrete and insular minority of Saharan penguins, seriously curtailing the operation of those political processes ordinarily to be relied upon to protect minorities.” (The governor is a disbarred lawyer.)
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Think for a moment: What exactly is legally wrong in the hypothetical above? In other words, if you were a legislator, what laws would you want to pass to prevent such future transgressions of natural rights? Although it is undeniable that you have robust rights to property and speech, the law extends only as far as the government desires if the government does not need to follow certain procedures in applying those laws to you. In short, substantive rights become no more than an instrument of propaganda intended to convince the public that we live in a free society.

This chapter discusses those procedural requirements which are most essential for the protection of individual liberties and their origins in the Natural Law. We can think of due process as those procedures which government must follow before life, liberty, or property can be taken away by law. Although we typically think of these as juries, neutral judges, and warrant requirements, there are other procedures which government must follow as well. For example, no one can be deprived of liberty by an ex post facto law, that is, a law that was passed after the commission of the act which it condemns. In such a case, the law itself, rather than just its application to a particular case, violates due process.

There are two components to due process: Requirements which ensure that the essence of a law is just, and can therefore be called legitimate (called substantive due process), and procedures which ensure that the application of a law is just (called procedural due process). As we shall see, it is the Natural Law which is the source of these substantive and procedural constraints on government. Moreover, in no other area of law has the Natural Law played a more important role; the Due Process Clauses of the Fifth and Fourteenth Amendments have been, as noted by the late UCLA professor, Charles Grove Haines, “the main provision[s] through which natural law theories were made a part of current constitutional law.” Although due process may at times seem abstract and removed from the realities of our modern world, such as terrorism and immigration, as we shall see, its subversion is the single biggest threat to our natural rights today.
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“Laws Must Be Fair to Be Just and Enforceable”

It should be clear from the hypothetical above that certain fundamental principles are necessary in order to protect all of those substantive rights discussed elsewhere in this book. However, before we discuss what those protections are, it is necessary to examine how they are derived from the Natural Law. The need for due process arises out of the fact that there are circumstances where the government can, and should, lawfully deprive the people of their liberty. After all, if one does harm to another, that is, “an intentional physical invasion or aggression of another person’s body or rights or property,” then, under those limited circumstances, the government is right in prosecuting that individual.

This is known as the concept of “waiver” of rights: The thief or invader, by his theft or aggression, waives the permanency and inalienability of his natural rights by violating the natural rights of another. As stated elsewhere, my right to swing my arms ends several inches from your nose. Beyond these “contours” (i.e., on your side of your nose), I voluntarily surrender possession of those rights. In this sense, the government can never deprive one of his rights to life, liberty, and property; when the government prosecutes a genuinely guilty individual, these rights were already waived by him, and him alone. Although this may sound abstract, it is simply an application of the principle of personal responsibility. Only you can waive your rights.

The specific problem highlighted by the hypothetical at the beginning of this chapter is that the government can use this power to prosecute improperly, punishing the wrong individuals and thereby eviscerating any meaningful protection of substantive rights. In short, there must also be some scheme of procedural constraints which ensures that our natural rights are actually enforced, and liberty is only deprived when its possessor has given it up.

There are several ways in which due process is based in the Natural Law. First, due process is comprised of those principles of justice prescribed by the Natural Law itself. Could anyone doubt that there is a fundamental human yearning to be treated fairly and justly under the law? Why else is it that we are outraged at the punishment of the obviously innocent, or government theft of property, or any government classifications based on an immutable characteristic inherited at birth? Take public school segregation. Just because separate treatment might be technically equal, we nonetheless recognize the manifest injustice in a scheme of forced segregation. After all, it is a central precept of the Natural Law that all humans are to be treated the same, since no temporal being could be treated as “higher” than another; the Natural Law commands that the government and its laws be applied fairly and justly to all, and devoid of any racial classifications whatsoever. Thus, we can say that there is a procedural requirement, dictated by the Natural Law, that politicians and judges draft and apply the law to individuals in a fair manner. In this sense, a procedural right to be treated fairly under the law is not only a protection of other natural rights, but also is its own fundamental right implicit in the natural order of things.
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To cite an example of the natural right to be treated fairly, why is it that the government is prohibited from passing an ex post facto law? This is clearly not an outgrowth of another substantive right, such as a right to property. By contrast, it should be clear that as a matter of principle and without more, it is manifestly unfair to punish someone for behavior that wasn’t a crime when he engaged in that behavior. In other words, an ex post facto law does not need actually to deprive you of property or liberty before it can be considered unfair, and thus in violation of fundamental human yearnings; it is a per se transgression of the Natural Law. Stated differently, its wrongness is self-evident.

This notion that the Due Process Clause of the Constitution imposes unenumerated principles of fairness and justice on all branches of government has been adopted by the Supreme Court; specifically, the federal government via the Fifth Amendment and the state governments via the Fourteenth Amendment. For example, when deciding if a state court can hear a dispute involving a particular defendant, it must be shown that he has personal dealings with that State, such that requiring him to defend himself there “does not offend traditional notions of fair play and substantial justice.” Otherwise, a plaintiff could sue you in a faraway State, and force you to settle simply because the cost of defending yourself there could be greater than what the plaintiff is seeking. Thus, the Supreme Court itself has recognized that the Due Process Clause imposes a requirement of fairness and justice in how laws are applied.
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Second, due process comprises those implied procedures which are necessary to protect our immutable natural rights (and other political rights guaranteed by the Constitution) from unwarranted encroachments. In this sense, when we enter into the social contract with government for the protection of our natural rights, there are certain procedures implied in the contract which ensure that the government will execute that duty with good faith. As an example, juries and burdens of proof ensure that if someone is found guilty, then it is an accurate finding and therefore genuinely just to deprive him of his freedoms by imprisoning him. By contrast, without these procedures we could have no assurance that deprivations of liberty are in fact just, and there would be no such thing as a government which respects natural rights; judges could determine guilt by flipping a coin, or worse, on the basis of the defendant’s race or political ideology.

In thinking about how rules of procedure can be implied by the need to protect our natural rights, it is helpful to think of a rule deemed so fundamental that we often forget its existence: The accused is innocent until proven guilty. As a purely practical matter, our natural rights would be meaningless if we could only avoid their deprivation by “proving otherwise.” First, in many, if not most, cases there will be a lack of clear and convincing evidence that we did not in fact commit a crime. Thus if we could not prove via security camera footage that we were at home on Friday at 11:00 p.m. instead of at the scene of the crime, then we will summarily lose our liberty. Second, it is simply unfair to make an individual prove why he should be free; the government should always be forced to prove why he should not be free. If anything should be clear from this book, it is that inherent in a scheme of Natural Rights is the notion that liberty is the rule and not the exception. Thus “guilty until proven innocent” cannot be reconciled with the Natural Law. Liberty is the presumption.

Thus, we can think of procedural requirements not as the Natural Law itself, but as being implied by the Natural Law. To be fair, if human beings could be trusted to apply the Natural Law, then many rules of procedure would be superfluous; as James Madison once said, “If men were angels, no government would be necessary. If angels were to govern men, neither external nor internal controls on government would be necessary.” Our politicians would only ever pass just laws, and prosecutors would only charge criminals who had so much evidence against them that a jury would certainly find them guilty. However because governments are run by individuals just like Governor N’ameyore Price, there must be this additional set of procedural laws to safeguard our liberties.
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Having discussed the basis for due process in the Natural Law, we turn to ask: How do we then determine what that process is? The best answer is to look at history, and determine which procedures have, over time, proven themselves to be necessary for the protection of our natural rights. They are those restrictions on government which the people, having lived under the yoke of oppression and tyranny, have crafted for their own protection. For the duration of this chapter, we shall turn our attention to just such an examination.

The Requirement of Expediency and Public Necessity

Regardless of whether a law infringed upon your natural rights or not, can the government pass a law for absolutely any reason it chooses? Before you answer that question, consider the following laws. In Maine, it is illegal to keep up Christmas decorations after January 14th. In Connecticut, the only thing worse than jaywalking is doing so upside down on one’s hands. In North Dakota, you had better not order beer and pretzels at a bar, because doing so just might make you guilty of soliciting a crime. In New Jersey, the state government posted signs saying “Bear Free Zone” as if to warn the bears to stay out. And, being a dog lover, my personal favorite: In Denver, dogcatchers are required to post notices of impoundment for stray dogs to see.

As noble as giving dogs an opportunity to avoid the kennel might be, according to Positivism, such laws are perfectly valid merely by virtue of being the pronouncement of the government. But, you might ask, “Isn’t the government supposed to pass laws only for certain purposes?” William Blackstone, the eminent English jurist, proclaimed that laws are only permissible where “necessary and expedient for the general advantage of the public.” By necessary, it is meant that the law is a sort of “last resort” in solving whatever problem the government is seeking to remedy; surely, there are more effective ways of keeping our streets free of stray dogs than to post signs threatening them with time on the inside. By expedient, it is meant that those laws are in direct furtherance of the good of innocent individuals. Thus, according to Blackstone, a law which criminalized consuming beer and pretzels together would not be expedient, whereas a law which criminalized consuming beer while driving a car that caused human injury could be.
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Why does this requirement of necessity and expediency exist? Because the only reason government exists is to secure our liberty, and thus when it criminalizes drinking beer and eating pretzels, not only is it infringing upon the natural right to drink and to eat, it is acting outside the scope of its entire purpose. Thus, the first requirement that government must abide by in the process of drafting and enacting a law is that it is necessary to protect the freedom of persons within the jurisdiction of that government.

The Presumption of Liberty

How then is this procedural requirement of public necessity and expediency enforced? The answer is by means of judicial review, which allows courts to invalidate unconstitutional laws. When learned judges have adequately scrutinized our officials’ commands and determined that they stem from the Constitution and do not infringe upon our natural rights, only then are those laws legitimate, giving rise to a moral obligation to obey them. The same moral imperative that lets me do as I please in my own house prevents me from doing as I please in my neighbor’s house. That imperative is freedom: The unfettered ability to make personal choices.

By contrast, without judicial review, we would have to trust the legislature and the executive to abide by the Constitution’s protections, which for reasons already discussed, is entirely inadequate. For all of their consistent and plentiful historical abuses of the Constitution, we should have no reason to believe that Congress and the President will remain within their constitutionally permitted bounds. It is for this reason that our Founders intended that “the Judges, as expositors of the Laws would have an opportunity of defending [our] constitutional rights.”1

Sadly, judicial scrutiny of legislative and executive commands has been woefully inadequate, allowing our natural rights to be circumvented time and again. Consider the case of United States v. Carolene Products (1938). In 1923, Congress enacted the Filled Milk Act, which banned the interstate sale of skim milk reconstituted with coconut oil. Filled milk became popular during the era as an inexpensive alternative to comparable dairy products; the dairy industry lobbied Congress to eliminate this new source of competition. Although the purpose of the statute was purely to shield the government’s friends in the dairy industry, it was not so cleverly passed under the guise of a public health and consumer fraud law: Congress claimed that filled milk was unhealthy, and that it was manufactured to look like real milk, thus confusing consumers. The difficulty was that there was no evidence whatsoever that it was injurious to public health, and the claim that consumers would be “tricked” into buying it was as ridiculous as it sounds; and Congress had no authority to regulate for health or safety. Those bases for law were retained by the Tenth Amendment for the states.
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In the Carolene Products case, the Supreme Court, ever the “impenetrable bulwark against every assumption of power in the legislative or executive,”2 addressed the constitutionality of the Filled Milk Act. Although it clearly transgressed fundamental economic liberties, interfered with the natural workings of the market, and deprived consumers of the natural right to choose a cheap and perfectly healthy food product, the Court upheld the statute, notwithstanding its constitutionally illegitimate purpose. The Court’s reasoning was that the statute should be presumed constitutional, and thus the burden was on the defendant company to prove that Congress could have no constitutional authority and no lawful basis for regulating the sale of the product; a nearly impossible showing. By requiring a presumption of constitutionality instead of a presumption of liberty, the Court permitted Congress to transgress economic liberties for almost any reason it wished.
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The presumption that legislation was constitutional unless proven otherwise first arose during the New Deal era, and its significance in facilitating the growth of the welfare state cannot be overstated. Prior to the presumption of constitutionality, legislatures were required to prove that legislation was necessary (and hence an acceptable regulation of one’s liberties) with empirical information; the very information that the legislature would presumably have used in formulating its policy. Thus, if upon surveying the relevant facts, the legislature found there was a dire need for the regulation, the state would of necessity present to a judge its moral and constitutional bases for enacting the legislation, and if the neutral judge agreed, the legislation could be upheld. Only then could laws be legitimate; we could assume that after judges closely scrutinize legislative commands for their constitutional basis and fidelity, those commands really were necessary to safeguard our liberties, and therefore just.

The Court in Carolene Products summed up the shift to a presumption of constitutionality as follows:

The existence of facts supporting the legislative judgment is to be presumed, for regulatory legislation affecting ordinary commercial transactions is not to be pronounced unconstitutional unless in the light of the facts made known or generally assumed it is of such a character as to preclude the assumption that it rests upon some rational basis within the knowledge and experience of the legislators.

This presumption of constitutionality, however, was not to be limited to economic liberties, but was to be the norm; the burden would only shift in very limited circumstances—circumstances so limited that they did not warrant reference in the main body of the opinion, but merely a footnote. Those limited circumstances would be where the statute violates an express provision of the Constitution, where it infringes upon the workings of the political process, or targets discrete and insular minorities.

Later cases, such as Griswold v. Connecticut (1965), established that certain judicially hand-picked “unenumerated” rights would also be entitled to similar treatment. In that case, Justice Goldberg, in his concurrence, noted that there was a “right of marital privacy,” which extended far enough to protect the decision to take contraceptives, and sufficient to force the government to prove its case criminalizing the use of contraceptives.
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Related to this burden of proof—the legal obligation of producing evidence and making a persuasive argument to a court—was what the individual actually needed to prove to demonstrate that legislation was unconstitutional. In the Carolene Products case, the Court stated that the individual challenging the law must demonstrate that there could be no rational basis for the statute; a legal element which has proven itself to be nearly impossible to satisfy. As for those limited, judicially determined circumstances where the burden shifts to the government, cases established that the state must have a compelling interest, and the means used to actuate that interest must be narrowly tailored so as to do the least amount of damage to fundamental liberties. This legal doctrine has resulted in a jumbled mess where racial affirmative action is scrutinized more closely than gender discrimination, and there is a fundamental right to take contraceptives, but not to establish paternity over a biological child. In essence, it is a system where recognized rights rest on tenuous legal grounds, and liberties on which our Constitution bases its legitimacy are only marginally protected.

The presumption of constitutionality is the central flaw of this entire system. It will be the individual who will have the burden of presenting that evidence. However, one must ask, Why should the individual have to present empirical data, rather than the governmental officials who gathered and relied upon that data in crafting policy? It is simply inefficient to place this burden on the individual; doing so is more burdensome. Might the government have advanced and secured the presumption of constitutionality—and the concomitant burden of disproving it upon the persons whose liberties the government has violated—in order to assure its maintenance and possession of its coercive powers? In a word: Yes. Thus, because the individual has inadequate access to information, it increases the chance that he will lose even where that evidence clearly and convincingly shows that the statute was unconstitutional.

As a simple matter of fundamental fairness, shouldn’t it be the one who encroaches upon liberty who has to show why he is justified in doing so? Certainly, this principle would apply to individuals; why not government as well? If someone on the street walks up to you and randomly punches you in the face, is it fair to assume that he was acting in self-defense, and you should carry the burden of proving otherwise? Would your answer change if the puncher was a police officer instead of a private citizen? Recall that all individuals are subject to Natural Law, as are all governments, which are merely human inventions. To suggest that governments should somehow be treated differently from individuals in how Natural Law applies to them is to violate the truths that Natural Law transcends the temporal, and that the order of things governs those things themselves.
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Moreover, shouldn’t the burden of proving the justification of an action which is adverse to another always fall on whoever is trying to take that action? Why is it that you said in our hypothetical above that the puncher should have the burden of showing he was acting in self-defense? Because the person taking an action which is adverse to freedom always has the moral duty to justify his actions. It is the same moral imperative not to restrict your neighbor’s unfettered ability to make personal choices, like the choice to buy filled milk. To say otherwise is to assume that actions which are adverse to freedom are acceptable, and thus you are superior to your neighbor. Similarly, every government command restricts liberty. Government is, in essence, the negation of liberty. The burden of showing why government is justified cannot morally shift to the individual, the object of that restriction of liberty. To say otherwise is to say that the individual is inferior to the government, a myth which we have thoroughly rejected by now.

Another problem with the presumption of constitutionality arises where the evidence of unconstitutionality is of a “controversial and indeterminate” nature. In these cases the presumption will invariably win the day for the government. Thus, as a practical matter, the government is no longer bound by the Constitution unless evidence is clear and convincing. This has allowed government to circumvent constitutional constraints and encroach upon our liberties. Its justification? “You couldn’t prove otherwise.” Or, in other words, the government can violate your liberty if you cannot provide a legally sufficient answer to the question “Why not!?”

Such has been the case with nearly any restriction of economic liberties. In Williamson v. Lee Optical (1955), the Court upheld an Oklahoma statute which made it criminal for an optician to repair lenses without the patient first obtaining a new prescription every time. Did it matter that the statute had no ostensibly legitimate purpose, and was not even rationally related to any purpose at all (except to reward the lobbying efforts of Oklahoman optometrists)? Writing for the Court, Justice Douglas stated that “the law need not be in every respect logically consistent with its aims to be constitutional.” In another, less subtle word: NO.
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What is even more infuriating is the belittling view of our rights adopted by the Court, which necessarily accompanied this deference to the legislature (recall that government is the negation of liberty). What of our economic liberties? Those were viewed by the Court as vestiges of an outdated economic “school of thought” (laissez-faire). And in Plessy v. Ferguson (1896), good law until Brown v. Board of Education (1954), the Court chided that if African Americans felt humiliated by racial segregation, “it is not by reason of anything found in the act, but solely because the colored race chooses to put that construction upon it.” In sum, if we felt morally outraged by these statutes, it was purely the product of our own heterodox views, not the transgression of our constitutionally protected natural rights.

But, one may ask, doesn’t it cut the other way? That is, won’t there be a number of cases where the government was genuinely authorized by the Constitution to take some action, but it just couldn’t prove why or how it was constitutional with evidence? The answer is NO, because the only time government is supposed to act is when it is morally and constitutionally justified in doing so, that is, when it has evidence demonstrating not only a rational basis, but a necessity. Anything less would permit arbitrary—or even worse, invidious—government restrictions of liberty. Thus, the presumption of constitutionality can serve no legitimate purpose other than to increase the scope of the government’s authority beyond the Constitution.

It should be clear at this point that the presumption of constitutionality disparages our Constitution in principle, and our unenumerated natural rights in practice. But as a practical matter, how then are we to protect all of our unenumerated liberties, as the Constitution requires, without actually listing them? The answer is, of course, a presumption of liberty.
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What Is a “Law,” After All?

In Papachristou v. City of Jacksonville (1972), the Supreme Court considered the constitutionality of the following ordinance, which provided for the arrest and conviction of

rogues and vagabonds, or dissolute persons who go about begging, common gamblers, persons who use juggling or unlawful games or plays, common drunkards, common night walkers, thieves, pilferers or pickpockets, traders in stolen property, lewd, wanton and lascivious persons, keepers of gambling places, common railers and brawlers, persons wandering or strolling around from place to place without any lawful purpose or object, habitual loafers, disorderly persons, persons neglecting all lawful business and habitually spending their time by frequenting houses of ill fame, gaming houses, or places where alcoholic beverages are sold or served, [and] persons able to work but habitually living upon the earnings of their wives or minor children. (emphasis added)

Essentially, the purpose of the statute was to enable police to arrest those people who just have that certain “up to no good” look about them; stated differently, to permit Jacksonville, Florida, police to arrest anyone they wanted to arrest. Although eventually you will find a genuine criminal if you arrest enough people who fit those descriptions, clearly such a law is unjust to the clumsy amongst us who were confused for common drunkards. For quite obvious reasons, the Supreme Court struck the statute down for being too vague.

Lest one believe this statute was an isolated incident, consider the text of the following Act:

For any lawful stop . . . made by a law enforcement official . . . where reasonable suspicion exists that the person is an alien and is unlawfully present in the United States, a reasonable attempt shall be made, when practicable, to determine the immigration status of the person. (Emphases added)
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As many readers were probably able to guess, this is the pertinent text from Arizona’s recent infamous immigration law, the constitutionality of which is being challenged and the enforcement of which has been enjoined, as this book is being written. How is the phrase “reasonable suspicion . . . [of being] unlawfully present in the United States” any less vague and ambiguous than “strolling around . . . without any lawful purpose”? If one wants to avoid getting stopped by the police while driving, he can simply avoid speeding or swerving. But how does one avoid looking like an illegal immigrant, or how does one walk without looking like a “habitual loafer” for that matter? And similarly, how are the police to recognize such persons?

The law, as I have said before, must have standards. If it did not, then Congress could simply speak words proclaiming that gambling is illegal, and without more, it would be. Or it could sneak the law itself into a drawer and never speak of it again (similar to what it does with earmarks). Even Positivists concede that, at a minimum, the law must be “written.” Thus, there are certain minimum requirements which a law must satisfy. By contrast, if it was not enacted according to these “procedures,” then it cannot be called a law.

So what exactly are these standards? The late, great Lon L. Fuller, former professor at Harvard Law School, outlines eight requirements. Laws must be 



1. expressed in general terms, and

2. publicly promulgated, and

3. not retroactive, and

4. easily understandable, and

5. consistent with one another, and

6. not impossible to obey, and

7. not changed so frequently that the subject cannot rely on them, and

8. administered in a manner consistent with their wording. 



What is Professor Fuller’s basis for identifying these eight requirements? He notes that without them, laws would be, as a practical matter, without any effect, since the purpose of the law is to “subject human conduct to the governance of rules.” Consider the Jacksonville vagrancy and Arizona immigration laws once more. How can one subject one’s conduct to such rules? In other words, I ask these questions: How does one avoid looking like an illegal immigrant, or a habitual loafer for that matter; and can the government proscribe the way people appear; and whose freedom do these laws protect? Without these standards in place, a legal system would fail to guide individuals’ conduct, and thus, it would not be successful as a legal system. Although many contend that society would degrade into a lawless, kill-or-be-killed disarray under a libertarian regime, we can see from Professor Fuller’s requirements that it is in fact when Natural Law principles are not abided by that true anarchy occurs.
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Although Professor Fuller’s analysis is more focused on the efficacy of a legal system, these requirements are equally necessary in ensuring that we are deprived of liberty only when genuinely warranted, the true purpose of due process. Consider how just a system would be if it did not comply with each of these requirements. For example, what if the law was so hopelessly complex that one couldn’t understand what it in fact prohibited? We could then be punished for doing something we didn’t even know was illegal. Moreover, criminals would be able to get away because police didn’t know that what they were doing was illegal either. Even worse, if laws were impossible to obey, the government could charge only its political enemies, and win a guilty conviction every time.

To this extent, consider the use of vagrancy statutes in the Jim Crow South. Because overly vague criminal statutes offer no standards, as suggested above, they also give law enforcement officials no guidance in how to apply those laws. This not only facilitates, but encourages discriminatory application of the law. Such was precisely the intended effect of such vagrancy statutes in the Jim Crow South. Recall that the vagrancy statute in Papachristou criminalized the act of “loafing” or, in other words, appearing lazy. These statutes would be used to pressure unemployed African Americans or unwanted Caucasians to enter into unfair labor contracts; many would accept unconscionable terms since the alternative was criminal penalties. Thus, these laws were used to perpetuate an economic system which resembled slavery.

But, one may retort, the Arizona immigration law is just “different,” that is, it is seeking to address a legitimate problem, and these legal requirements of definiteness are not protecting liberty, but simply inconvenient and impeding law enforcement efforts. It is therefore “unfair,” so the argument goes, to compare the law to vagrancy statutes in the Jim Crow South. The answer is that, although the Constitution was intended to set up an effective government, it was not intended to be “convenient” or, in other words, to be relaxed when we deem it proper to do so. Moreover, the Founders specifically warned us that the biggest threats to our rights were not sudden, outrageous transgressions (such as internment of Japanese Americans during World War II), but gradual, piecemeal erosions of liberty. Due process does not prevent Arizona from dealing with immigration problems in an efficient manner, merely from using arbitrary and vague laws which give police officers no guidance and permit them to violate anyone’s natural rights. Even if this constitutional “problem” may seem small relative to the problem of illegal immigration, that cannot change the fact that we are a nation of laws, and laws are required to have standards.
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Jury to the Rescue

In 1733, the newly installed New York colonial governor, William Cosby, had caused quite a controversy by prosecuting and removing a number of important government officials who had opposed him. Outraged at this manifest injustice, a number of influential citizens established the New York Weekly Journal, the first independent political newspaper in the colonies, in order to criticize the governor and his actions. John Peter Zenger was hired as its first editor and printer.

Floored at public criticism, Governor Crosby had the New York Weekly Journal’s newspapers burned and Zenger arrested and charged with the crime of seditious libel. The prosecution argued that the newspaper sought to “traduce, scandalize, and vilify” the governor, and thus, Zenger should be punished accordingly. Andrew Hamilton, the lawyer for Zenger, responded that it would be manifestly unlawful to punish “the just complaints of a number of men who suffer under a bad administration.” The difficulty for Hamilton was that he had no established cases supporting this position; truth could not be a defense to a charge of seditious libel.
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Hamilton, one of the most brilliant lawyers in the colonies at the time, thus devised the following strategy: Convince the jury that the law was not just, and they should therefore acquit Zenger, even if he was genuinely guilty according to the established law, a device known today as jury nullification. In his address to the jury, Hamilton framed the significance of the case:

[T]he question before the Court and you, Gentlemen of the jury, is not of small or private concern. It is not the cause of one poor printer, nor of New York alone, which you are now trying. No! It may in its consequence affect every free man that lives under a British government on the main[land] of America. It is the best cause. It is the cause of liberty. And I make no doubt but your upright conduct this day will not only entitle you to the love and esteem of your fellow citizens, but every man who prefers freedom to a life of slavery will bless and honor you as men who have baffled the attempt of tyranny, and by an impartial and uncorrupt verdict have laid a noble foundation for securing to ourselves, our posterity, and our neighbors, that to which nature and the laws of our country have given us; a right to liberty of both exposing and opposing arbitrary power . . . by speaking and writing truth.3(Emphases added)

The jury, roused by the eloquence of Hamilton, disregarded the established law and returned a verdict of not guilty. Stated differently, the jury ignored corrupt man-made laws and ruled according to the Natural Law. Unable to control the jubilations of the courtroom spectators, the governor’s Chief Justice sulked out of the courtroom, having failed to suppress the right to speak out against the government’s injustices.

Unlike the discussions here which have dealt with the process of drafting and promulgating a law, litigation procedure relates to how those laws are actually applied to individuals. Typically when we think of due process, it is these sorts of laws that come to mind: Juries, rules of evidence, habeas corpus, and so on. The importance of these rules of procedure is brilliantly highlighted in the John Peter Zenger trial; without a jury, the governor’s judges would have found Zenger guilty and thrown him in jail, thus eviscerating his natural right to criticize the government. As Hamilton urged the jury, they were capable of countering tyranny in their capacity as jurors, thus ensuring the just application of the law. There are much too many rules of procedure to cover even briefly in this remainder of this chapter. Thus, we shall focus on the role that litigation plays in properly constraining the government and on one of the most important components of any lawsuit: The right to a jury. Despite being one of the most fundamental procedural rights rooted in our legal tradition, we shall see that it has still come under attack in recent years.

Even if a legislative command is passed according to all of the procedural protections discussed above, how must the government go about depriving people of their liberty? Can the government extort twenty billion dollars from BP merely by demanding and threatening (as was done) or by passing a law which satisfies Professor Fuller’s eight requirements (as was not done)? Sadly, the Supreme Court has oftentimes taken the stance that the act of passing a law itself satisfies the requirement of due process. This view, however, entirely disregards the other “half ” of due process: Fair hearings in neutral courts, preceded by ample notice of litigation and an opportunity to appeal. This is procedural due process. The government can under no circumstances deprive one of life, liberty, or property without litigating it in courts; in essence, the government, like any other entity or individual, must persuade a jury that BP has violated the law, and that for whatever reason, the federal government itself is entitled to compensatory damages in the amount of twenty billion dollars. Without access to courts and fair hearings, then the propriety of a government action is entirely in the opinion of the very government that took it. It therefore violates James Madison’s famous truism that “no man is allowed to be a judge in his own cause” and subjects us all to the tyranny of the majority.

In order to ensure that one is deprived of liberty only when genuinely warranted, that deprivation must take place in a neutral court and possess the following elements: Notice, hearing, fairness, and a right of appeal. These elements are as old as our legal culture. As has been proven over time, each is essential before a deprivation of liberty can be considered proper. For example, could the government commence a lawsuit against you without first notifying you, and then collect a default judgment after you fail to defend yourself in court? Clearly not; there is a requirement that interested parties receive adequate notice. Moreover, the right of appeal plays a crucial role by ensuring that judgments are in fact correct, and that a litigant was not the victim of a judge’s improvident behavior.
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Like the above requirements, juries have ancient roots in our legal system. When the Magna Carta proclaimed in 1215 that “no freeman shall be hurt in either his person or property, unless by the lawful judgment of his peers, or by law of the land,” it thus guaranteed a right to have convictions determined by juries. Blackstone adamantly praised the role of the jury in securing justice: He contended that they served as a crucial restraint on improvident judges. This is so for two reasons. First, without a jury, litigants could be at the mercy of a corrupt or prejudiced judge. Similar to the problem with vague statutes described above, a judge could determine guilt for nearly any reason he wished, regardless of actual guilt or innocence. Second, judges possess a bias by virtue of being appointed by some machinery in the government or elected by voters for partisan reasons, which is mitigated by the presence of a jury comprised of the people themselves. In essence, without a jury there could be no such thing as separation of powers, and the government would be, in the words of James Madison, “a judge in its own cause.”

To illustrate the crucial role that juries play in our legal system by ensuring that deprivations of liberty only occur when warranted, imagine how the John Peter Zenger trial would have come out differently, if he did not have a jury trial. As noted above, the judges were appointed by the very same governor who had charged Zenger with the crime of seditious libel. Interestingly, Zenger’s initial attorneys were disbarred after they challenged the judges for their loyalty to the governor. Consider the Chief Justice’s instructions to the jury, issued before they took leave for deliberation. As we can see, arrogance was just as common then as now. Imagine the Chief Justice’s face when the jury didn’t follow these orders:

The great pains Mr. Hamilton has taken to show how little regard juries are to pay to the opinion of judges, and his insisting so much upon the conduct of some judges in trials of this kind, is done no doubt with a design that you should take but very little notice of what I might say upon this occasion. I shall therefore only observe to you that as the facts or words in the information are confessed, the only thing that can come in question before you is whether the words as set forth in the information make a libel. And that is a matter of law, no doubt, and which you may leave to the Court.4
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In other words, in light of the content of the newspaper’s articles, the Chief Justice all but commanded the jury to return a guilty verdict. More fundamentally, however, these instructions highlight not just the potential biases of judges, but how juries will oftentimes be more faithful to the Natural Law and its principles of justice, rather than simply whatever is customary and dictated by precedent.

This crucial protection provided by juries has parallels in other political institutions as well, what I will collectively refer to as tripartite nullification. In addition to jury nullification of state prosecutors, the states retained the power to nullify the unconstitutional behavior of the federal government. Under this concept, states are obligated to refrain from enforcing unconstitutional federal laws. Third, individuals should have the right to withdraw their consent to state and local governments, in effect nullifying governmental actions taken in violation of their natural rights. This tripartite nullification should sound familiar: It is, in essence, checks and balances as between federal, state, and local governments, and the people themselves. What would happen if checks and balances were wholly eliminated at the federal level of government, that is, the Supreme Court could no longer strike down laws as unconstitutional, the president himself could declare war, and Congress could pass any legislation without fear of an executive veto or a judicial invalidation? Government would expand even further than it has already. Tripartite nullification is just as essential to keeping government within its proper scope. Sadly, however, it has been wholly ignored.

As an example, consider how the crucial right to jury trials in criminal proceedings has come under attack. Currently, defendants in the juvenile justice system are not given a constitutional right to a jury trial. Nonetheless, findings of guilt as a juvenile can be used to elevate sentences for later convictions as an adult. This is a particularly troubling concern given the recent proliferation of three-strikes laws, which provide for drastically elevated sentences if the defendant has a past criminal record. Thus, those who received prior convictions in juvenile courts without a jury are to be punished the same as those who received those prior convictions in adult criminal courts. Lest one dismiss this difference as trivial, it is worth noting that racial and socioeconomic biases have been well documented amongst juvenile court judges, thus creating a risk that a child discriminated against in juvenile court could receive fifteen more years in prison later in life than if he had access to a jury and all of its crucial protections.5
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The history of American freedom is, in no small measure, the history of procedure.

—JUSTICE FELIX FRANKFURTER

Sadly, we live in a society today that has forgotten the lessons of the Zenger trial, and decries the granting of due process to certain persons more than their deprivation to others. Many question the principles espoused in this chapter by challenging: Why is it that we have to give “terrorists” the same rights that upstanding American citizens enjoy? Why should “murderers” receive the dignity of a trial and a jury? Moreover, this stance so often dovetails with both American exceptionalism and legal Positivism. Here is how this perverse argument goes: Because the government grants us our rights, and we as a people are created superior to others, then it follows that we as a people are to enjoy greater rights than others. Similarly, we are not wrong to transgress against individuals born in other countries.

This line of argumentation should however sound shockingly familiar: It is the ideological justification for the Third Reich. It also conflicts with moral universalism, the philosophy that all humans are subject to the same moral standards. Thus, if it is wrong for a group of people to be aggressors against us, it is wrong for us to be aggressors against them, and similarly, if it is right for us to receive certain procedural protections, then it is also right for all people to receive those protections. The source of moral universalism is the Natural Law: Because we are endowed with inalienable rights by virtue of being human, then all humans are endowed with those rights, and must be treated equally, irrespective of the place of their birth or what the government says they have done. The modern-day empire which we have fashioned, meddling as it does in the affairs of foreign countries, violates moral universalism in every way possible and predictably leaves us and our children at home with a bloated, broken system.6

Millennia of history have taught us that tyranny is the inevitable consequence of assigning justice to the discretion of government officials. To say that alleged terrorists shouldn’t enjoy the same procedural rights as Americans is to place our full and abiding trust in the government’s ability to determine who is guilty and who is not. Anyone who espouses the prudence of such a policy should know the story of Mohammed Akhtiar, an Afghan citizen who was mistaken for a terrorist and detained in Guantanamo Bay for three years. Ironically, he was maliciously abused because he supported America and rejected the teachings of hatred; his tormentors were not the U.S. military, but his fellow inmates.
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But more fundamentally, how can we allow the clear intent of the Founders and the struggles of Zenger to be cast aside by the simple assertion that “we are fighting an unconventional war”? Aren’t such claims of public necessity always the excuse? Why is now any different? A quick examination of history will show that these same words have been spoken in nearly identical language, by nearly every government for hundreds of years. Although the war might be unconventional, the claim that it justifies suppression of procedural rights is anything but.

Some may contend, however, that they are not complicit in suppressing due process because they trust the government, but because they have a “gut feeling” that the suspect is in fact guilty. But if we are capable of intuiting guilt without the rigors of the judicial system, then why would we ever need procedural rules? It is precisely because human intuition and judgment have proven over time to be insufficient that these rules of procedure were devised.

Moreover, if we genuinely prefer that innocents remain in prison (and believe me, they do) than actual terrorists go free, then the issue becomes one of sacrificing liberty to security. To do so in the context of procedural due process is even more outrageous than in other contexts: You are giving up someone else’s liberty for your own security. How else shall we define tyranny of the majority? It is because of the manifest injustice of sacrificing another’s liberty for greater security that William Blackstone believed it “better that ten guilty persons escape than that one innocent suffer.” And even if we as a people are still prepared to deprive others of their rights and impugn the role of justice in our society, we must ask: How long will it be until it is you or I who is sacrificed in an effort to keep our neighbors more secure?
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Conclusion

Robert Bolt’s question to us in A Man for All Seasons, as the individuals who will ultimately shape government policy:

What would you do? Cut a great road through the law to get after the Devil? . . . And when the last law was down, and the Devil turned round on you—where would you hide, Roper, the laws all being flat? This country is planted thick with laws from coast to coast, Man’s laws, not God’s, and if you cut them down—and you’re just the man to do it—do you really think you could stand upright in the winds that would blow then? Yes, I give the Devil benefit of law, for my own safety’s sake!

No, my readers, there is no security in such policies; only tyranny, oppression, and the death of liberty. As Justice Felix Frankfurter once said, “It is a fair summary of history to say that the safeguards of liberty have been forged in controversies involving not very nice people.” It is at precisely times like these that we must each decide for ourselves: Are we to secure our liberties, or cast them aside?
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Chapter 12 

 A Dime Isn’t Worth a Penny Anymore: 

The Right to Sound Money

The evils of the Federal Reserve System (the Fed) run so deep that its proponents understand its operations must take place in full secrecy. Murray N. Rothbard once said this about the Fed:

[T]here is a federal agency that tops the others in secrecy by a country mile. The Federal Reserve System is accountable to no one; it has no budget; it is subject to no audit; and no Congressional committee knows of, or can truly supervise, its operations. The Federal Reserve, virtually in total control of the nation’s vital monetary system, is accountable to nobody—and this strange situation, if acknowledged at all, is invariably trumpeted as a virtue.1

This fact, in tandem with the current financial crisis, has recently prompted calls for transparency of this system as a means to bring about a realization of all it does. Congressman Ron Paul (R-Texas), for example, has authored a bill to audit the Fed; a bill that enjoyed majorities in both houses of Congress, yet never became law. What is the purpose behind this push for transparency? The belief is that once the American people become aware of what these central bankers are clandestinely doing with our hard-earned money, the people will demand an end to the Fed.

Supporters of the Fed maintain that secrecy is the only way the system can achieve its twin goals of “maximizing full employment” and “stabilizing the currency.” If the system became politicized and open to public criticism, so the argument goes, it would not be able to achieve those two goals. Yet, since the institution of the secret Federal Reserve in 1913, the U.S. dollar has lost about 93 percent of its value, and the U.S. economy has seen countless boom-and-bust cycles that have destroyed private wealth and caused massive unemployment. Moreover, as we are currently witnessing, the temptation to spend through crises, as is facilitated by the Federal Reserve System, is too great for most politicians to resist.
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The Founders and drafters of the Constitution understood this danger, having witnessed it when the unsound Continental (the predecessor to the dollar, and basis of the phrase “not worth a Continental”) fell victim to hyperinflation in the early days of the nation. Accordingly, the Constitution made clear that only gold and silver could be used as legal tender. Nonetheless, what should have ended with a simple question of constitutional interpretation has grown into a massive system which has handicapped the ability of individuals to exercise their natural right to seek prosperity. As we shall see, the Fed, cloaked in its secrecy and esotericism, has offended the Natural Law as surely as any government agency we have yet witnessed.

Money Does Not Grow on Trees

This system of secrecy, conspiracy, and fraud naturally had its origins in secrecy, conspiracy, and fraud. To understand truly and appreciate fully why this system is so dangerous and unstable, we must understand where money comes from, how it led to the earliest banking systems, and how government management of it has caused economic chaos.

When human beings first started trading goods and forming societies, the method of trade was direct exchange, or barter. Persons who wished to engage in trade had to come across a double coincidence of wants; if you produced apples and wanted oranges, you had to find someone who produced oranges and wanted apples. This system was obviously cumbersome and inefficient. What happens if the orange farmer did not want apples? Then the apple farmer was out of luck. Also, it is very difficult for producers to calculate their profits, how well they were engaging in trade, and how much each good was actually worth. Moreover, apples only stay fresh for a few weeks and are only produced at certain times of the year, so the apple farmer is forced to flood the market with all of his excess apples. Apples are, in other words, a poor store of economic value.
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Gold Is the Gold Standard of Currencies

Humans responded to these inefficiencies by using goods that were in very high demand, durable, easily divisible, available in large quantities, and hard to produce (or counterfeit) as a universal medium of exchange, or a currency. In this system, the producer trades not for goods with the immediate intention of consuming them, but with the intention of trading them for other goods which he may consume at a later time. To use a simple example, consider the use of cigarettes as a medium of exchange amongst inmates in prisons. Not every prisoner who collects cigarettes smokes them, but the prison population’s demand for cigarettes is so high that they can always be traded for practically anything available within the prison’s walls.

Over time, the best mediums of exchange became gold and silver. Both of these metals were attractive because they have always had a high value-to-weight ratio, are very durable, are difficult to counterfeit, and are easily divisible. Also, neither metal could be easily produced, since mining them was and is a slow process. Throughout history individuals remained calmly assured that the two metals’ value would remain stable if they wished to save their profits for future consumption, rather than consume them all at once.

Fool’s Gold

A goldsmith’s original job was to transform the gold that was extracted from the earth into coins of equal weight and value. They had very secure buildings in which to store the gold, safe from the reach of thieves. Since people also began to stockpile these highly valuable metals for future security, they, too, had to protect their gold from thieves, and to keep their gold in the goldsmiths’ vaults (for a fee, of course). This was a very lucrative business for the goldsmith. When people deposited their gold in the goldsmiths’ vaults, in return they received a certificate which was a claim for the amount of gold they had stored in the vaults; not the very same gold which they brought to the goldsmith, but its precise equivalent. Since it was very inconvenient to go back and forth continually to the goldsmiths’ vaults to claim your gold in order to trade at the market, people started leaving their gold in the vaults and trading the claim certificates.
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Goldsmiths started realizing this, and saw an opportunity. If most people were leaving their gold in the vaults for safekeeping, goldsmiths typically did not have to worry about exchanging all of the gold in their vaults for the claim checks at once. Thus, they could start loaning out claim checks for a fee (i.e., interest payment), for more gold than they actually had in their vaults. If someone wanted to claim his own gold, or see if there was gold in the vault, there was still a significant amount there to make good on the small day-today transactions. When people became aware of this fraud, they panicked and frequently rushed to the goldsmith to claim their gold (this panic is now commonly known as a bank run), only to find out they were conned, and there was not enough gold to be claimed for all the outstanding claim checks. People were furious to have been robbed of their hard-earned gold; furious because their natural rights to property had been violated.

I Now Pronounce You Bank and State

Kings and governments saw great opportunity with this system, however, since it created an institution that could provide massive funding for projects and wars which would in turn expand their empires and power. Thus, government-sponsored fractional reserve banking was born. Since government-chartered (authorized) banks were able to loan out more currency than they had in their vaults as reserves (just as the goldsmiths had done), there still remained a possibility of a bank run. In an attempt to mitigate this possibility, the government created a lender of last resort: A government-sponsored, and privately owned, central bank, that would control the issuance of all currency within the nation. If banks suffered a run, they could always turn to the central bank for immediate loans to keep them in business. In other words, this system of central banking “propped up” the fraud highlighted above.

205

Like any action which possesses the capacity to violate the Natural Law, this power should never have been given to a person, institution, or government. The famous rags-to-riches banker Mayer Amschel Rothschild reflected on this power: “Let me issue and control a nation’s money and I care not who writes the laws.” Thomas Jefferson expressed his own concerns for a central banking system (and a prescient anticipation of our present woes) which printed and loaned money to the government: “And I sincerely believe, with you, that banking establishments are more dangerous than standing armies; and that the principle of spending money [today] to be paid by posterity, under the name of funding, is but swindling futurity on a large scale.” Jefferson understood that the Natural Law can be violated not just with guns, steel, and fire, but also with the printing of money.

The first central bank in America, the First Bank of the United States, was chartered to pay off the debts that accrued from the Revolutionary War. This bank spread the debt evenly among the colonies, and was relatively small, controlling only about 20 percent of the nation’s money supply. Jefferson, however, was not fooled into believing the bank’s influence would remain this small, and while president wisely allowed the bank’s charter to expire.

The Second Bank of the United States was chartered five years later in 1816 by Congress and signed into law by President James Madison. This second bank’s life only lasted until 1833, when President Andrew Jackson allowed the charter to expire after a bank panic. Jackson faced the hard decision of letting banking institutions fail, causing unemployment in the short term, or bailing them out with the central bank system, causing erosion in the value of the nation’s currency in the long term. He explained to the managers of the bank:
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Gentlemen, I have had men watching you for a long time and I am convinced that you have used the funds of the bank to speculate in the breadstuffs of the country. When you won, you divided the profits amongst you, and when you lost, you charged it to the bank. You tell me that if I take the deposits from the bank and annul its charter, I shall ruin ten thousand families. That may be true, gentlemen, but that is your sin! Should I let you go on, you will ruin fifty thousand families, and that would be my sin! You are a den of vipers and thieves.2 (Emphases in original)

President Jackson expressed concerns about banks funded by a central bank because bankers would have an incentive to take as much risk as possible, sharing the profits amongst themselves, and the losses amongst the taxpayers as the ultimate lender of last resort. The future of this country would be brighter had all presidents since Andrew Jackson possessed both his understanding of the dangers of “too big to fail” and his personal courage necessary to resist its temptations.

State-sponsored Moral Hazard

To illustrate President Jackson’s fears, as relevant today as ever, take, for example, the real estate boom and bust during which banks were making massive profits from extremely risky lending practices. They were lending money to people they knew could not pay them back, investing in extremely risky collateralized debt obligations (CDOs), and utilizing exorbitant leveraging ratios (lending out forty dollars for every one dollar of actual bank equity, for example) in order to maximize gains on their investment. That also maximized their risk of loss, and the size of that loss should it occur, as it eventually did. When the banks profited, the bankers gave themselves million-dollar bonuses; and as spoken by Andrew Jackson, when this system failed, the “den of vipers and thieves” were bailed out by taxpayers’ money.

About thirty years after Jackson ended the Second Bank of the United States, the debt accumulated by the federal government during the Civil War made a return to a system of central banking extremely attractive to the Lincoln administration. This debt prompted Congress to pass and President Lincoln to sign the National Currency Act of 1863 and the National Bank Act of 1864. Although the American economy continued to grow despite being dominated by this third system of central banking, it nonetheless saw great turbulence with many boom-and-bust cycles, and bank panics. In 1873, 1893, 1901, and 1907, massive panics caused a series of bank failures, and proved how unstable this central system of fractional reserve banking was. The response to the 1907 bank panic, caused by the Morgan-Rockefeller–dominated fractional reserve banking industry, was the Federal Reserve Act of 1913, discussed in greater detail below.
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Hayek Busts the Bubble of Conventional Economic Wisdom

Austrian economist Friedrich A. Hayek did not accept the conventional view and foundational assumption of the Federal Reserve System, that the boom-and-bust cycle was inexplicable and unavoidable. Hayek provided an explanation of why there was a period with such a large cluster of entrepreneurial errors that led to the shrinking of businesses and increased bankruptcy, which in turn led to bank failures. His explanation of the boom-and-bust cycle laid the foundation for the Austrian Business Cycle Theory (ABCT) (later expanded upon by Ludwig von Mises, Murray Rothbard, Henry Hazlitt, and other very influential Austrian economists), and would eventually win Hayek the Nobel Prize in economics in 1974. (Austrian is the name of the economic school of thought, not the personal ancestry of those who espouse it.) But what exactly were Hayek’s findings?

In brief, this theory is centered on the time-coordinating feature that interest rates play in the economy. There are two ways in which interest rates can fall. The first way is when individuals save more of their money in banks. When the supply of money which banks have to lend rises, banks then compete for borrowers’ business in order to clear this increase in the money supply. At the same time, when people save more of their money in banks, they defer some of their consumption (i.e., demand) from the present to the future. This causes a shrinking of the retail sector of the economy. The three productive resources of land, labor, and capital that were being used in the retail sector are now freed up and can be purchased cheaper for use in other sectors of the economy such as mining, manufacturing, and technology. These projects are farther away from the consumer and take a longer time before they can start churning out profits, so these businesses will be taking out long-term loans to complete these projects. When the interest rate is low, it makes long-term borrowing and production cheaper, incentivizing investment.
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In sum, when consumers save more, interest rates decline. This will cause a net flow of capital from consumption to long-term investment projects necessary to sustain a healthy economy. You can see how interest rates play a very important role in coordinating the economy over time, by matching up the markets for goods and markets for capital.

The second way interest rates can fall is if a central bank with governmental authority commands lower interest rates, or through fractional reserve banking or money printing, injects more money into banks’ vaults, inducing them to lower interest rates. The current consumer is incentivized to borrow and spend since interest rates are low (think of the teenager who just received his first credit card), causing a growth in the retail sector which bids up the cost of the three productive resources—land, labor, and capital. The low interest rate once again incentivizes long-term production projects, but this time there are no resources being freed up from the retail sector, so they cost more money. Moreover, since consumers have not deferred any of their consumption to the future, the pool of resources these long-term projects seek to draw from is either much smaller than they calculated, or does not exist. Since these long-term projects do not churn out profits while being completed, and thus are not able to make profits once they are completed because of the unchanged or smaller pool of resources, they are forced into bankruptcy. This means all of these projects constituted a waste of the three productive resources since there was never a profit being made, or an increase in wealth; these resources will be lost forever. All this because interest rates were artificially low; that is, they were brought low by government command or money printing, not by free market forces.

Hayek concluded that the causes for bank panics and the boom-and-bust cycle were the increase in credit brought about by a government- or central bank–induced lowering of interest rates and a massive increase in the money supply through the fractional reserve central banking system. When a bank can loan out more money than it has on reserve, automatically the money supply can be greatly expanded. Stated differently, it was the system of fraud and counterfeiting, which violated every individual’s property rights with respect to their money, that was distorting the free market of exchange so grossly that it caused massive depressions and severe economic harm.
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This boom-and-bust cycle could never happen if there was a 100 percent reserve banking system.3 Let’s look at this. You deposit $1,000 in your checking account at your bank. If there was a 100 percent reserve banking system, you would just pay a fee to the bank for the safekeeping of your money. There would be a decrease in your currency holdings by $1,000, and an increase in your checking account by $1,000; the total money supply in the economy would remain unchanged.

The only way the bank could loan out the funds you deposited without risking a violation of your property rights is if you agreed not to withdraw your money for a certain period of time. During this time, you would be free to monitor the loans the bank has given with your money, thus ensuring that the loans are sound and profitable. In this system, banks could never get too big to fail, banks could never collapse an entire economy, and banks could never increase credit to create the mal-investment that leads to a boom-and-bust cycle. Moreover, people would never be at risk of losing the money they deposited in their checking accounts; they would only be at risk for the money they voluntarily agreed to allow the bank to loan out. Thus, a 100 percent reserve system is not only congruent with, but necessary for the enforcement of the Natural Law.

Forget a Money Tree; We Create It Out of Thin Air

Let us return to our history lesson. In stark contrast to Hayek’s insights, the solution to the boom-and-bust cycle proposed by the deceptive bankers was to cartelize it and have it backed by the government. A cartel is an agreement amongst competing firms to fix prices and to refrain from serious competition. The prices are normally set above the market rate so these firms can make larger profits. However, there is an extremely strong incentive for firms to bust the cartel, because there is a great amount of untapped demand at the normal market price. Because of this temptation, someone always ends up breaking the cartel, and thus there needs to be some form of coercion to ensure all firms do not lower prices to their natural, market level. Coercion? This is where the government steps in.
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The way bankers make profits in this system of counterfeiting and fraud is simple. Take the same example above. You deposited $1,000 in a checking account at your bank. In a fractional reserve system, your bankers would only have to keep 10 percent of your deposit on reserve, giving them the opportunity to loan out up to 90 percent of your money. In other words, once you deposit $1,000 in the bank, its reserves would be increased by $1,000, and the bank now has $900 in excess reserves that it can loan out.

So let’s presume that your bankers found Bob, a business owner who needed a loan. The bank would loan out the $900 and charge Bob 5 percent interest for a one-year loan. Right away, the money stock in the economy would have increased by $900, now totaling $1,900: The $900 issued to Bob, plus the $1,000 note given to you, which effectively functions like cash ($100 is kept on reserve at the bank). Bob, a widget manufacturer, then pays Carl the $900 for raw materials. Carl then deposits this $900 in a different bank, which can now loan out $810 to Dan (holding 10 percent, or $90, on reserve). Now, we have a total increase in the money supply of $2,710, compared with a mere $1,000 initial deposit. This process continues, the money supply growing larger and larger until it has vastly outstripped the amount of your original deposit.

In normal economic times, this wouldn’t present much of a problem; Dan would repay his loan, and Bob would repay his. Thus, there would never be a shortage of cash as the depositors make withdrawals. The problem, however, arises when depositors get scared that numerous investments will go sour, and thus they will lose their money. They then rush to the bank to make withdrawals—legal claims which the bank is clearly not capable of honoring under this system of fractional reserve banking. The end result, of course, is that you have lost your hard-earned savings. As we discussed earlier, this process is known as a bank run.
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It is because of this process that banks in this system pushed for centralization of control with government backing, or a government-backed banking cartel. With this cartel the commercial banks could utilize cheap (sometimes free) loans from the central bank, so the commercial banks would have access to all the money they needed to conduct daily transactions, and honor legal claims in the event of a bank run. Moreover, the government would set up an insurance system, the Federal Deposit Insurance Corporation (FDIC), to protect deposit accounts from the risk of losses. The FDIC is funded, of course, by taxpayers’ dollars.

If the banks received government backing, they would then be able to profit from their gains and pass their losses along to the taxpayers in the form of bailouts, just as President Andrew Jackson warned about and predicted 180 years ago. Big Government, constantly needing money to fund its military adventurism, welfare state, and campaigns for more power, would clearly benefit from this system, as would the cartel members. Everyone else, by contrast, would be outright robbed of their savings through inflation.

Inflation, a rise in prices, is caused by an increase in the money supply. The reason this happens is, as explained before, money or currency is just a medium of exchange you use to acquire other goods or save for the future acquisition of goods. When money printing and fractional reserve banking increase the money supply, there is more money bidding up the prices on the same supply of goods. Moreover, an increase in the supply of money does not increase real wealth, since money is used only in exchange.

To illustrate the actual effects of inflation as caused by the Fed, consider that what cost $25,000 in 1913 would cost about $536,000 in 2010. If a person had $25,000 in 1913 and did not keep it in a bank or a (risky) investment account, by 2010 he would have lost 93 percent of his money’s purchasing power, or the amount of goods or services that can be purchased per unit of currency. Even if someone had saved $25,000 in a savings account at the average interest rate yield of 1.3 percent over the same ninety-seven-year period, he would have $87,500 in the bank. He would still need an additional $339,000 to buy in 2010 what his $25,000 would have purchased in 1913. Thus, even by saving his $25,000 for ninety-seven years, he would have lost 83 percent of the money’s purchasing power at the end of the ninety-seven years.
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The Creature from Jekyll Island

Now that we can see the fractional reserve system’s propensity to cause bank runs, and the role of central banks in creating inflation, let us return to the foundation of the Fed. On November 22nd 1910, Senator Nelson W. Aldrich (R-Rhode Island), with five companions, set forth under assumed names in a privately chartered railroad car from Hoboken, New Jersey, to Jekyll Island, Georgia, allegedly on a duck-hunting expedition. The need to maintain secrecy was extremely important to the men who were aboard the train traveling to J. P. Morgan’s private retreat at the Jekyll Island Club. The full guest list would be later revealed as including Senator Aldrich (Rockefeller kinsman), Henry P. Davison (a J. P. Morgan partner), Paul Warburg (a Kuhn Loeb & Co. partner), Frank A. Vanderlip (a vice president of Rockefeller’s National City Bank of New York), Charles D. Norton (the president of Morgan’s First National Bank of New York), and Professor A. Piatt Andrew (head of the National Monetary Commission research staff), who had recently been made an assistant secretary of the treasury under President Taft, and who was a technician with a foot in both the Rockefeller and the Morgan camps.4

These powerful banking elites would devise the new central banking system and draft what is now known as the Aldrich Plan. However, the plan was defeated in 1912 after the Democrats took the White House and Congress. A later change in power revived it. After losing the Republican nomination to Taft, Teddy Roosevelt founded the United States’ Progressive Party, or the Bull Moose Party, in 1912. The Bull Moose Party and the Republican Party would split votes, which subsequently led to the election of Democratic candidate Woodrow Wilson, the perfect candidate for U.S. banking interests. The Aldrich Plan formed the substance of the Federal Reserve Act which, once Wilson took office, was passed in 1913. The Federal Reserve would cause the first Great Depression only sixteen years later.
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Professor Murray N. Rothbard described this system here:

The Fed was given a monopoly of the issue of all bank notes; national banks, as well as state banks, could now only issue deposits, and the deposits had to be redeemable in Federal Reserve Notes as well as, at least nominally, in gold. All national banks were “forced” to become members of the Federal Reserve System, a “coercion” they had long eagerly sought. This meant that national bank reserves had to be kept in the form of demand deposits, or checking accounts, at the Fed. The Fed was now in place as lender of last resort. With the prestige, power, and resources of the U.S. Treasury solidly behind it, it could inflate more consistently than the Wall Street banks under the national banking system. Above all, it could and did, inflate even during recessions, in order to bail out the banks. The Fed could now try to keep the economy from recessions that liquidated the unsound investments of the inflationary boom, and it could try to keep the inflation going indefinitely.5

Shortly after the Fed was established, the United States entered World War I, and abandoned the gold standard, thus enabling the Federal Reserve to print money to fund the war effort. One way the government generates money to fund its conquests is by issuing bonds. When the Federal Reserve starts to purchase the bonds, it sends a signal to all other investors. This signal that is sent is one that says come what may, this bond will always be paid off, either at the bond’s maturity date by the government, or by a private investor who might purchase it, or by the Federal Reserve. When these bonds are auctioned off, people are willing to pay more money for them, since payment is guaranteed. The higher the amount of the bond means the lower the yield; a lower yield means a lower interest rate. A lower interest rate means it is less painful for the government to borrow money. This system led to the national debt ballooning from $2.6 billion in 1910 to $25.9 billion in 1920, which also led to the sharp spike of inflation that followed.

This caused massive expansion, and eventual contraction, and the Fed was forced to raise interest rates to stabilize the volatile economy. Once the economy stabilized in the early 1920s, the economy saw massive growth, but beneath the surface most of this growth was distorted by a Fed-generated inflationary credit expansion which lowered interest rates, causing a boom in the stock market. This was Hayek’s worst nightmare come true. The bust that Hayek’s theory explained was caused by the massive credit expansion and lower interest rates and came in the form of the Wall Street stock market crash of October 1929.
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Congressman Ron Paul, in his book End the Fed, has described this same process as it occurred in the context of the current financial crisis:

Prosperity can never be achieved by cheap credit. If that were so, no one would have to work for a living. . . . Artificially low rates of interest orchestrated by the Fed induced investors, savers, borrowers, and consumers to misjudge what was going on. Multiple mistakes were made. The apparent prosperity based on the illusion of such wealth and savings led to misdirected and excessive use of capital.6

History, it seems, has an odd habit of repeating itself.

Armed with Federal Reserve funding, President Franklin D. Roosevelt attempted an interesting solution to the 1929 stock market crash. This plan was to spend our way out of the depression and into prosperity, which is the exact opposite of rational logic and what the economy needed. This recklessness turned the stock market crash into the Great Depression, which lasted for fifteen years.

Unable to fund the massive debt he contemplated, FDR, during his first month in office and acting as a ruthless dictator, abandoned the gold standard for individuals, and confiscated every American’s gold.7 As well, FDR made ownership of gold illegal. The abandonment of the gold standard only made the Great Depression that much greater. Many of the policies of the New Deal exacerbated the Great Depression, and many economists believe these policies kept the country in the depression until after World War II.

The easy credit that led to the Great Depression, as explained by the Austrian Business Cycle Theory, was only made easier by the abandonment of the gold standard. Commercial banks now only needed to keep Federal Reserve notes as bank reserves, and the Federal Reserve was the only bank that needed to store gold. With a reduction of the fractional reserve ratio to 10 percent, the Federal Reserve could loan out ten dollars for every one dollar it had on reserve in gold. These loans went to commercial banks, and could be used as these banks’ reserves. The commercial banks could then loan out ten dollars for every one dollar they had on reserve in their bank’s vault. So a dollar’s worth of gold in the Federal Reserve Bank can be turned into one hundred dollars of loans to the public.
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Getting Out of the Woods

The great nations of the world would abandon the gold standard in order to print money to fund World War II. With the massive debt accrued by European nations to fight the war, as well as the need for the United States to pay its bills for the war, a new monetary system had to be formed. Shortly after World War II, Lord Keynes and Harry Dexter White, a U.S. Treasury official, prepared the plans for a new global financial system. Representatives of the financial rulers of the United Nations assembled in Bretton Woods, New Hampshire, and they enacted the new global monetary system. This system fixed the price of gold at thirty-five dollars an ounce, and created a fixed exchange rate between all currencies of the world and the dollar. The Federal Reserve would store the world’s gold, and the rest of the world’s banks would store Federal Reserve notes as their reserves. Only foreign central banks were able to redeem their Federal Reserve notes in gold; individuals were denied this right. Since the right to trade is a natural right, the prohibition on gold ownership assaults that right.

The federal government would succumb to the temptation of printing more money than it had reserves in gold; and once the different international bankers became aware of this, they started to claim their share of the gold reserves. On August 15th 1971 came the nail in Bretton Woods’s coffin. President Nixon on that day instructed his treasury secretary to cancel the dollar’s convertibility into gold—only temporarily, he claimed. Recall Milton Friedman’s warning about the permanence of temporary government programs. This meant the dollar was backed by nothing, except the laws that made it the nation’s legal tender, and the government’s promise not to print too much of it. Naturally, massive inflation followed.
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Inflation and Its friends

Massive increase in the money supply, or inflation, by way of fractional reserve banking and a fiat-based monetary system (or a monetary system that has currency which is not backed by any intrinsic value and is considered money just because the government says it is; oddly reminiscent of legal Positivism) causes prices to rise as well as the boom-and-bust cycle. The people who benefit from this inflationary system are the ones who get their hands on the money first, the banks. The banks get to make their investments before the prices of assets rise in response to the increase in the money supply. By the time the money trickles down to the rest of the people in the economy, the symptoms of inflation will have begun to settle in and devalued money will mean the money has less purchasing power, which will cause the phenomenon of rising prices.

This inflationary system robs people of their savings. Every time the Federal Reserve expands the money supply through this system, all money that was already in circulation loses purchasing power, and the people who get their hands on the money first gain that lost purchasing power. Normally, the banks loan money to the government by purchasing treasury bills. Treasury bills have been one of the safest investments in the past since the federal government’s debt is guaranteed to be repaid with interest, by you and me, the taxpayers. The government can now decide what to do with this money, say, funding any one of its special interest projects, or even our collective welfare, if it feels so ambitious.

As you can see, it is the banks, the government, and the corporations the government favors that benefit from this system, while everyone else is robbed of their purchasing power in order to fund it. This is exactly what Jefferson predicted in a quote attributed to him: “If the American people ever allow private banks to control the issue of their currency, first by inflation, then by deflation, the banks and the corporations which grow up around them will deprive the people of all property until their children wake up homeless on the continent [of] their fathers.”
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There is no difference between the Federal Reserve’s system of fractional reserve banking that inflates the currency to transfer your purchasing power to the special banking interests, government, and corporate interests and a thief who hacks into your bank account and removes funds from it. This inflationary system of theft that causes the boom-and-bust cycle makes it impossible for the average American to save for his own retirement (unless he converts his savings into gold and hopes the ghost of FDR in the White House at this writing doesn’t confiscate it). Prior to the abandonment of the gold standard, Americans could work and earn gold as their income, store it in a bank vault, and it would appreciate in value all on its own, serving as their retirement safety net. Fed inflationism depreciates people’s savings over time, and the busts the Fed creates wipe out the retirement investments people make in the stock market. The Fed, stated simply, is an abomination to the Natural Law and the Constitution.

When I Was Your Age!

Surely, any young person today can think of stories told by their parents that sound something like “when I was your age, I could buy a movie ticket for twenty-five cents, a round-trip subway ticket for ten cents, a bag of chips for five cents, and a soda for ten cents!” Now it costs over sixteen dollars to go to the movies—ten dollars for a ticket, two dollars for the chips, and four dollars for the soda, and that’s before transportation costs and the tax! This exorbitant increase in price occurred only within a time span of about fifty years; that is a 3,100 percent increase in price! For some reason, people just take price increases for granted as a normal occurrence that happens with the passage of time or blame it on the businesses that charge the higher price and call them evil and greedy.

Let us take a look at the money supply—literally the cash in circulation and in bank accounts in the United States—over this same fifty-year period.8
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The increase in the monetary base is the reason for such absurd occurrences as the 3,100 percent increase in the cost of attending a movie. The money supply really started to increase drastically in the mid-1960s, and once Nixon took America off the gold standard in 1971; money creation grew out of control. Nixon broke away from the quasi-gold standard of the Bretton Woods agreement because there was no other way to pay for the debt racked up by Lyndon B. Johnson’s Vietnam War and Great Society, which provided “guns and butter” for all of America, according to Johnson.

“Guns and butter” is just another way of describing LBJ’s warfare agenda abroad in Vietnam—ultimately financed by the Fed—as well as his massive increase in domestic spending. He spent money the government did not have; and he spent wildly on programs such as these: The Economic Opportunity Act of 1964, which created an Office of Economic Opportunity (OEO) to oversee a variety of community-based anti-poverty programs; his War on Poverty, which began with a $1 billion appropriation in 1964 and spent another $2 billion in the following two years; the Elementary and Secondary Education Act of 1965, which was initially allotted more than $1 billion for inner-city schools; the Higher Education Act of 1965, which gave federal money to universities, as well as created scholarships and low-interest loans for students; and LBJ’s Great Society, which created the bottomless pits of Medicare and Medicaid. The two medical programs have been complete disasters that are not only broke, but are unfunded to the tune of $76 trillion and counting.

Moreover, the debt is not just a financial issue. Admiral Michael Mullen, at this writing chairman of the Joint Chiefs of Staff and thus America’s highest-ranking military official, proclaimed that “our national debt is our biggest national security threat.” Can you imagine that, from a military man! His greatest fear is not terrorists, but government debt! Secretary of State Hillary Clinton further explained the nature of this threat: “It undermines our capacity to act in our own interest, and it does constrain us where constraint may be undesirable. And it also sends a message of weakness internationally.” There is no chance this debt monster could have grown so out of control if the United States operated on a full gold standard.

Every day the federal budget grows, every person loses more and more freedom. The bigger the government, the smaller the amount of individual liberty; the bigger the government, the more it can regulate every aspect of our lives which strips us of our rights and liberties. Each day the Federal Reserve System exists is one more day that the government can fund its growing budget, increase its size, and deplete our savings and pass them along to its friends. Each day of Big Government is one more day of assaults on our liberties.
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Conclusion

It should be pretty self-evident that neither Alan Greenspan nor Ben Bernanke, or any Fed chairman, can be trusted to achieve full employment and currency stabilization. Throughout the life of the Federal Reserve, we have seen American production diminished, debt rise, inflation wreck people’s savings, the boom-and-bust cycle wreck the economy, a widening gap between the rich and the poor, and the value of the dollar drop by 93 percent.

Fed supporters have all sorts of explanations and reasons for these occurrences; but it is no coincidence that from 1870 to 1913, while on a strict gold standard and without a central bank, the American economy grew larger and more rapidly than any other economy in the history of the world, and from 1913 to the present, we have seen our economy fight through years of booms and busts, our living standards decline, and our cost of living increase. This should make it pretty clear that Alan Greenspan’s NYU education, as well as Ben Bernanke’s Harvard and MIT education, is not worth its weight in gold. When economic growth, prosperity, wealth, safety, and happiness are the goals, nothing can replace the gold standard.

If the U.S. federal government were on a strict gold standard, with a 100 percent reserve ratio, there would be absolutely no way to fund these assaults on the Natural Law, such as wars, welfare programs, and regulatory schemes. We would be forced into having a sensible foreign policy of peace, free trade, and a strong national defense that focused only on legitimate threats. The size of the government would be forced to shrink, allowing us all to keep more of our natural freedoms. People would be left to make the decisions that affect only their life, liberty, and property. We would have sound reasons why we shouldn’t go to war, instead of making excuses to go to war, and our men and women in the military would not be needlessly risking their lives. Government would also have to stop making excuses to bail out “too big to fail” corporations, and stop the excuses for why we need this social program or that social program. The government would be forced to stop its assaults on our savings, our economy, our safety, and most importantly, our natural rights and liberties.
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This is why the government must stop abusing everyone’s natural right to sound money.
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Chapter 13 

 Theft by Any Other Name: 

The Right to Spend Your Own Money

Suppose someone with a gun approaches you as you are getting out of your car. “Your car or your life,” he demands. Of course, you give him the keys and walk away. Is this theft? Or is there something that makes it different from theft, that is, a justified violation of your inherent property rights? All of us would say that it is theft, and the person who did this should be punished by the full force of the criminal law.

Would you, however, change your answer if, instead of one, a gang of five men forcefully take your car? Now assume that ten approach you, all armed, but this time they put it to a vote, including you in the vote as well. You, however, are quickly outvoted ten to one, and only then do they take your car. Is this still theft?

What if, after taking your car, they give you a bicycle instead, and they give the car to a person who is particularly poor and needs it to get to work? What if they erected a street lamp in the parking lot, and claimed that they were justified in taking your car because you had enjoyed the benefit of the street lamp by parking there? What if there are one hundred men? Ten thousand? One or two million? What has to change before this forceful taking of your property is no longer theft?

Because taxation is compulsory, and therefore a forceful taking of your property, we may assume that it is a malum in se—an evil in itself. The question then becomes whether there is some valid justification for it. As we shall see, no such justification exists, and therefore taxation violates natural property rights. That taxes are all justified by some subjective public necessity is an outright lie, which we quite literally can no longer afford to believe. As we have just seen, the two other means government uses to finance itself—the issuance of public debt and printing of money—are simply theft by another name and are even more dangerous than taxation. Does the government exist to protect our freedoms, or do we exist to serve the government?
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The real tragedy of public finance is that it acts as the great enabler for all of government’s most tyrannical actions. How could wars be fought without money? How could we give aid to corrupt regimes without a source of revenue? As Frank Chodorov, a well-respected critic of taxes, warns, “We cannot restore traditional American freedom unless we limit the government’s power to tax. No tinkering with this, that, or the other law will stop the trend toward socialism.” If we are really, truly committed to the cause of liberty, then we must cut off tyranny at its source: Public finance.

The Evil of Taxation

The basic evil of taxation is that it degrades the individual by flouting his natural rights. Taxation in essence establishes a legal right on the part of the government to your property and the product of your labor, a right which precedes and trumps your own. The government’s claim of right, however, extends to all of your property, not just what it actually takes; otherwise, it would not be able to raise taxes whenever it chooses. Consider in this regard the text of the Sixteenth Amendment, passed in 1913: “The Congress shall have power to lay and collect taxes on incomes, from whatever source derived, without apportionment among the several States, and without regard to any census or enumeration.” It is clear from the text itself that there are no constitutional restrictions on what Congress may take (unlike the original Constitution). Thus, whatever portion of your own property it declines to take is simply whatever it, in all of its infinite professed wisdom and charity, decides you may keep. Our retained income has become not a right, but a privilege granted by government. This scheme is one of the fundamental legal precepts of socialism: The government decides what it will take from you and what you may keep from it.

223

This is also the strictest application of Positivism: If the government can say when our natural rights protect us from aggression and when they do not, then there can be no such thing as natural rights. This tenuous, subjective nature of our rights is itself reflected in the distinction between taxation and theft. Theft does not mean a taking of your property, but whatever the government determines to be an unlawful taking of your property. Thus, the contemporary understanding of theft extends from lawmakers, and not the Natural Law or any ethical principle. Although natural rights and taxation could theoretically be reconciled if free choice was somehow involved, as we shall see, it is in the nature of Big Government that this will always be an unattainable ideal.

Because natural, inalienable rights are transgressed, the people become subhuman by losing free will. One of the most important property rights is the right to choose how your property is used. If the state is able to take property and allocate it to a different use than the individual would have chosen, then the will of the individual is servile to the will of the state. Even if the entire value of the labor you produced is returned to you in the form of governmental services, you have still lost the freedom to choose what should be done with that value. Although the economic consequences of enabling centrally planned investment and spending decisions are disastrous (not to mention the disincentive to labor caused by the reallocation of income), the real tragedy is the cost to human liberty.

Given this inextricable link between property and freedom, it should not be surprising that one of the major civil rights statutes during the Reconstruction era gave African Americans a right “to the full and equal benefit of all laws and proceedings for the security of persons and property as is enjoyed by white citizens.” In other words, emancipated African Americans could never truly be free unless they had the same rights as whites to be free from interference with their property. Anything less would be a variant of slavery. Why should we now forget these lessons and expose all of our property, and our temporal welfare, to the government’s voracious appetites?
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So why do we acquiesce to the government taking our property? The answer to that question is wherein the true evil of taxation lies. It slowly convinces the people over time that its subversion of their natural rights is good for them. When our car is stolen by one person, we feel a sense of moral outrage because we know that what happened to us was wrong. However, when we are taught that it is acceptable if the theft of our car is committed by a democratic majority, it institutionalizes a mode of thought that the individual is a servant of the state, clamoring for some small share of its limited resources. In short, as the government sees us, we exist to support it, not ourselves. How better to define slavery?

The Democratic Majority and the Oxymoron of a Progressive Tax

The fact that the public need for taxation was decided upon by a democratic majority, instead of a dictator, should make no difference. After all, recall our “how many men” hypothetical. How many men are needed until it is no longer theft? Similarly, how much of a majority should be required, until the will of the individual can be trumped and the trump considered moral? Fifty-one percent? Seventy-five percent? Everyone but you? The fact of the matter is that, as far as a transgression of natural rights is concerned, the difference between a dictator and a democratic majority is not only meaningless, but hopelessly subjective. The only cogent distinction is that in a democracy, more of your neighbors desire to take your property than in a dictatorship.

Consider also that when taxation is called for by a majority, it becomes precisely the instrument of tyranny over a minority. That is the identical tyranny that the Founders had witnessed firsthand and sought to prevent by creating a federal system of government. Consider the following. All of us would certainly favor a system whereby we could “purchase” services—say education, for example—for less than they are actually worth; this is simply the human as a rational actor. The problem is that one group will necessarily be paying for this “windfall” that the other group enjoys; all costs must be eventually borne by someone. In a normal market, this unfair result is prevented by a number of laws which prohibit the taking of value by any means other than voluntary transfer. Stated in other words, these laws ensure that the value we get from consuming a good is commensurate to the cost we actually bore in acquiring it.
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In a democracy, however, the majority can hijack the coercive power of the state in the form of taxation effectively to sell itself services at a discount, with the discount being footed by the minority. To illustrate this point further, consider a democracy solely made up of a majority of baseball fans and a minority of curling fans. If the baseball fans grew tired of paying for tickets to go see their favorite team, they could demand that the government provide this service, and pay for it by imposing a tax on everyone. Because the total cost of maintaining a baseball team is spread across both groups, baseball fans are now enjoying a windfall; they pay less in taxes than the value they get from going to see a game. This difference is, of course, being made up for by curling fans. In other words, by imposing a tax, baseball fans have effectively sold themselves a service at a discount and stolen from curling fans. As Frédéric Bastiat once said, “Government is the great fiction through which everybody endeavors to live at the expense of everybody else.”

It should be clear that the principal problem is not that the government is attempting to provide services, but how it chooses to finance the provision of those services. With coercive taxation necessarily comes this theft. By contrast, if the government possessed no coercive power and services were instead financed by user fees, the government would simply be the same as any other private enterprise in the economy, and no theft would occur.

This reveals taxation for what it really is; simply another form of majority rule cleverly disguised as government initiative, by which one group can live off of another. That this system of taxation simply functions as another instrument of factionalism and wealth transfer, should be clear.

A similar tendency can be seen in long-term changes in American tax rates. Income tax burdens on both median-income families and the highest earning 1 percent (who possess the greatest amount of political power relative to their numbers) have declined since 1960, whereas tax rates on relatively high-earning individuals have risen. How could this be anything less than one tax bracket (i.e., socioeconomic class) waging war on the other vis-à-vis the political system? Whatever happened to the principle that government is not supposed to recognize castes? Is it any more sensible to have a rule that you can recognize castes, so long as the better-off castes are treated more harshly? The Declaration of Independence (codified as federal law, no less) says that “all Men are created equal,” not “all Men are created equal in civil, but not economic, matters.” This was no mistake. It is no more fair or equitable that a majority could live off of a wealthy minority, than a minority of feudal lords could live off of the labors of a majority of vassals. And today, 47 percent of American households do not pay any income tax.
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Breach of the Social Contract

The justification for taxation is typically that, as part of the social contract, we agree to pay money in exchange for governmental services. If, however, some sort of contract exists between the government and the individual to pay taxes, then it is fitting to analyze it in light of other contract principles, particularly the common law requirement that contracts entail a bargained-for exchange, be made by willing parties, and must have good faith at their essence. Certainly, the government shouldn’t be exempt from these rules, which centuries of legal history have taught us are necessary for an agreement to be fair and just. If the government were exempt, then that would itself be an open admission that the social contract is neither fair nor just, certainly a conclusion which critics of libertarianism would be loath to admit. Any contract, as to which a contracting party lacks good faith and voluntary choices, is no contract at all.

In essence, the social contract argument says that we agree to pay taxes in exchange for government services, such as defense, roads, and insurance against times of hardship (in the form of welfare); a sort of quid pro quo between the government and the individual. In support of the fairness of this exchange, critics say that if one were to reject it by refusing to consume any government services, life would be unpalatable indeed. One could not use roads, enjoy the protection of the police; not even use money to pay for goods and services. And surely we also benefit indirectly from other forms of spending, such as grants to universities to research and develop socially beneficial technologies. Let us pick apart this argument piece by piece.
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One of the central features of contract law is that there needs to be a bargained-for exchange, or in other words, that we are getting something in return for what we give. What is the purpose behind this requirement? It is simply not fair to compel someone to give something up when he is getting nothing in return. It is a hopeless myth that we receive governmental services proportionate to what we pay in taxes. Consider parents who choose to send their child to private school, or the majority of Americans who are not parents of school-age children. They still must pay taxes to support the public school system, even though they receive nothing in return. There is clearly no exchange there.

But, a critic would retort, they are receiving the benefit of living in a more educated society. If this is how we define the benefit, then the parents who do choose to send their children to public school are getting a windfall, paid for in part by the parents who send their child to private schools and by taxpayers who do not have school-age children. Moreover, the law does not recognize such tenuously defined exchanges. If you decided to give your friend a watch as a gift and changed your mind and kept it at the last moment, it is unfair to force you to give up the watch on the grounds that “you are getting the benefit of living in a society that can tell time better.” It is clear that that argument is simply trying to circumvent the requirement of a bargained-for exchange and convince someone that the transfer is something it is not.

More fundamentally, the taxation-as-a-social-contract argument fails on the grounds that it is not voluntary. You must pay taxes whether you like it or not, or suffer the consequences of the criminal law. Critics, however, say that it is unethical to receive benefits and then not pay for them, which is certainly true. Thus when you use roads, you voluntarily agree to pay taxes. However, this justification for taxation must fail. First of all, there is no way to avoid all of the benefits which the government provides, such as the safety ensured by the existence of a military. Thus, you cannot be said to accept those benefits willfully. Second, the government has a legal monopoly over the provision of many of its services, and thus it is unfair to require people to go without those services if they disapprove of the “exchange.” This would be similar to someone draining all the water on your land, and then trying to sell you water at an inflated price. This exchange could not be said to be voluntary; the alternative is to die of thirst.
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Finally, contract law imposes a requirement that parties execute their contractual obligations with good faith. Thus if I enter into a contract with you to purchase cars, and there is a clause which allows me to void the contract if the cars are not fit for use, I cannot get out of my duty to purchase from you if I find one small mark on the inside of one car’s bumper. If there is any agreement between the individual and the government to pay taxes in exchange for governmental services, then the Constitution imposes a requirement that the government only make those expenditures which are “necessary and proper” to achieve its enumerated powers. When the government flouts this requirement, as it does when it spends $4.8 million in tax dollars to study bears’ DNA, it has breached the social contract. Additionally, many of the “public necessities” at which spending is directed were caused by the government itself, such as war and recessions. This also violates the doctrine of good faith, and amounts to a breach of the social contract.

A Budget Not Even a Mother Could Love

But social justice legitimizes our system of taxation, right? Before you settle on the image of government as a self-described nurturing caretaker, consider the following statistics. America on average gives Egypt, a country which the Human Rights Watch sought fit to characterize as having a “poor human rights record,” $1.3 billion a year in military assistance. Or, what a colleague of mine likes to call “Military Expenditures on Shifty, Suspicious Dictatorships and Unsavory Polities” (MESSD-UP). Interestingly, MESSD-UP’s military aid to Egypt works out to around $867 for every homeless child in America, certainly enough to provide each with warm clothes for the winter, that is, if the government were in the business of providing clothes.

“Okay,” a critic will concede, “perhaps taxation isn’t legitimized by social justice, but what about stimulating the economy and job creation? Are we supposed to just sit in unemployment lines and wait for things to get better?” In the recent American Recovery and Reinvestment Act, for which the federal government borrowed and spent $1 trillion, $389,357 was spent on researching “the concurrent versus separate use of Malt Liquor and marijuana.” And rather than pay a cover to get into a comedy club, your college student and his buddies can stay in the dorm and enjoy the fruits of $712,883 spent developing “machine-generated” comedy (i.e., robots that tell jokes). Although no doubt fascinating research topics which will benefit society, precisely how these projects relate to “Recovery and Reinvestment” can only be understood while relishing the concurrent effects of malt liquor and marijuana and joke telling. At least we’ll have something to laugh about when the Act starts cutting into our paychecks.
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Nonetheless, the government insists that our current system of taxation is justified by social justice, or public necessity more generally. However, this is and always will be a deeply flawed claim. As for social justice, consider the sales tax, which applies both to luxury items and to those goods which are essential to the maintenance of life, such as food and shelter. Everyone pays the same tax on a gallon of milk, irrespective of one’s total assets. Thus, the burden of that tax will be much heavier on the poor than the wealthy, because it takes up a higher proportion of their disposable income.

Moreover, taxes on the businesses which produced those goods also raise prices, as do taxes on the materials that went into making them. Thus, the effective tax paid on a good is much higher than the sales tax we see printed on a receipt, especially when considering the numerous hands through which a good will pass before it reaches the end consumer (think of a snowball increasing in size as it rolls down a hill). Ironically, how much of that tax is passed on to consumers is a function of how “essential” the good is. If consumers cannot do without it, such as is the case with food and medicine, then producers can raise prices to reflect the increased cost of doing business without fear of lost sales. This serves to compound the inequitable effect of taxes on the poor.

More fundamentally, the sales tax is a direct affront on the natural right to trade. How can we be free if the government can impair that right? How can we survive in anything more than a hunter-gatherer society without a right to trade? Without this right, the rocket scientist could not trade his services for food, the actor could not trade his services for health care, and the banker could not trade his services for clothes. Infringements upon the right to trade, such as the sales tax, are a substantial impediment to economic development; they reduce the incentive to work hard and trade the product of that labor for other goods and services. In sum, when the middle and lower classes claim that they are being squeezed to death by the skyrocketing cost of living, they should look first to taxation. And lest you think American taxpayers are getting those revenues right back in the form of welfare programs, recall our friend MESSD-UP and its reallocation of wealth abroad.
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Furthermore, welfare programs themselves, financed by taxation, so often denigrate the poor more than they help. Consider public housing. Public housing imposes a maximum limit on the earnings of individuals who wish to benefit from use of the program. Thus, once your earnings exceed this level, you are no longer eligible to live there. Not only does this give people a disincentive to earn as much as they can, it also ensures that the poorest members of society will all be living in close proximity to one another with limited opportunities and motivation to escape. In other words, it discourages socioeconomic integration. The natural trend of these large apartment complexes is that families lucky enough to be successful will move out, and the majority of residents who remain will likely be single female heads of households. This leads to large concentrations of poor teenagers, who cannot find employment, who lack the discipline and guidance of an older male, and who are left to their own devices. As economist Thomas Sowell has argued, the massive increases in the welfare state have caused the destruction of African American families; “The black family, which had survived centuries of slavery and discrimination, began rapidly disintegrating in the liberal welfare state that subsidized unwed pregnancy and changed welfare from an emergency rescue to a way of life.”

Even more infuriating is that this decrease in living standards, caused by the government, ends up serving as the government’s justification for increasing public wealth transfers, and thus increasing taxation. In short, it is a self-perpetuating system of inefficiency. Recall when we discussed the government’s breach of the social contract: The government cannot create the necessity for providing its own services.

This brings us to public necessity. The problem with public necessity is that, as a term, it is inherently subjective and bears no restrictions; what Chodorov called “unspecified social betterment.” Moreover, history teaches us that the size of government has always been a function of the public’s distaste for taxation and taste for public spending, not what officials understand to be “necessary.” People opt for government programs not because they determine that society cannot function without them, but because they feel uncertain about their ability to provide for themselves. Thus, people favor stimulus spending during a recession not because it is necessary, but simply because it is comforting to think that the government is doing something to fix the recession. In any event, most government spending is not even debatably necessary by any stretch of the imagination. Remember the joke-telling robots?

231

Furthermore, taxes cannot be necessary, because government programs now financed by taxes could be paid for by user fees instead, or provided by the free market. Not only would this not violate our rights, it would also be better public policy. Take public roads, for example. Why would it be fair for someone who never uses roads to pay taxes to support them? And if we had to pay for roads whether we used them or not, wouldn’t more people choose to travel on them, thus congesting highways and diverting consumers away from alternative means of travel, many of which are better for quality of life and the environment?

It is an accepted principle that if you do not pay in proportion to what you consume, then you will opt to overconsume, depleting scarce resources. Assuming we already had a car, we would be much more likely to use a road instead of a train if the road use was free. And the reverse is true. If trains were already paid for by taxes, no one would use roads. Why is it any more sensible to have a user fee for trains (i.e., a ticket), but not roads? The simple solution to both the fairness and the efficiency problems is, of course, to use privately owned tolls instead.

And even then, unless the government relinquishes its monopoly control over toll roads, which effectively taxes us in a different form; if we must drive to work on a government road, and the road has already been more than paid for with tolls, how is the toll at that point anything different from a coercive tax? Only competition can lead to less waste. Consider that the George Washington Bridge, which was completed in 1931, originally cost $19.6 million, or $273,538,789 today. Nonetheless, the bridge currently collects about $1 million in tolls each day. In other words, ignoring maintenance for a moment, its original cost can be made up in a quick nine months. No wonder the government does not want any competition! As we can see, not only is taxation unnecessary; it violates our natural rights and leads to wasteful results.
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Moreover, consider the effect that redistribution of wealth has on a market economy. The difficulty with forced taxation is that it discourages the production of goods and services, since the wealth garnered is not commensurate with the amount produced. Why would we choose to work hard if we knew that our money would be taken away from us on our way home from work? As Murray Rothbard notes, “Instead of helping expand the amount and degree of production in society, the robber is parasitically draining off that production. Whereas an expanded market encourages increases in production and supply, theft discourages production and contracts the market.”1

Additionally, the government’s choice of how to spend the money it takes will always be more inefficient than the market. Government spending must, in the long run, come from its citizens, citizens who could be spending it upon the projects which they value the most. By contrast, an out-of-touch government with little access to the information necessary to make prudent spending decisions, cannot allocate those resources in a manner which will maximize our welfare. Consider the recipients of New Deal spending, the most “lauded” spending project in American history: Unused roads, dams, and bridges, and white-collar beneficiaries and the unemployable. How could taxation possibly serve the public necessity if it strangles our economy?

Human history confirms these theoretical arguments. Americans experienced the greatest increase in living standards the world had ever seen during the period from the late nineteenth century up until the early twentieth century. While there was some government intervention in the economy during this time, the interventions absolutely paled in comparison to the interventionist policies which started in the early twentieth century and continue to the present day.
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Starting in 1870, prices began to fall sharply in America as a result of a stable monetary supply combined with a massive increase in the American economy’s productive capacity. The government, shockingly, lowered the cost of living by withdrawing some of the Civil War greenbacks; and by 1879 the rest of the currency was convertible into gold. Lower prices meant that over time Americans’ earnings and savings were gaining purchasing power (the amount of goods that can be purchased per unit of currency) even if they maintained the same nominal value, and thus they were wealthier as a consequence. Since interventionist policies have gained hold, we have experienced lower rates of growth, and numerous financial crises.

In sum, many critics may point to the fact that there is still a shortage of truly necessary charitable donations as evidence that libertarianism doesn’t work. However, I think the fact that the government prefers to spend tax dollars on military aid to Egypt rather than provide decent health care for veterans is evidence that a social welfare state, financed by profligate taxation, doesn’t work. That taxes are somehow justified by the public necessity is clearly an outright lie which we, quite literally, cannot afford to believe.

I’ll Gladly Pay You Tuesday for a War Today

The government has a few more creative ways of paying for its initiatives, all of which still amount to theft. In this section, we focus our attention on government-issued debt. If the government chooses not to raise taxes in the present to pay for a program, it can issue a bond. In this transaction, someone agrees to give the government money now in exchange for repayment at a later date, plus an interest payment. The problem, however, is that eventually these obligations have to be paid for with taxation. A bond is therefore, as Chodorov notes, a claim on future production. It allows the government simply to defer taxation to a later date.

It is important to reflect briefly on some of the common but erroneous beliefs about public debt, held by both ends of the ideological spectrum. It is theft in the sense that it can only result in more taxation, and thus property will be taken away from you against your will. It is not, however, literally taking money from future generations; clearly, money cannot be “taken” from the future to pay for something today. It is simply reallocated from bondholders to the government, where it is then injected into the economy. It is for this reason that proponents of bond issuance argue that it is not in fact theft: In essence, although future generations will be burdened with a debt obligation on their heads, the money supply increased when the government spent the revenues from debt issuance. Thus, this argument goes, there will be more money flowing in the economy with which the future generations can pay those taxes; money which would not have been there but for the issuance. Moreover, we receive any benefit of money being spent now as opposed to later, for example, in the form of a cleaner environment brought about by government investment in green technologies.

This argument, however, runs into the same problems that we encountered in the section on taxation and the social contract. Because future generations obviously cannot consent to pay for government spending when the debt is issued, taxation cannot be in any sense voluntary. Furthermore, it is also unrealistic that future taxpayers will receive benefits commensurate with their tax burden. One group will always be benefitting at the expense of another. As we shall see in a moment, this is even more likely to occur with borrowing than with taxation.

Debt issuance is more problematic than taxation for several reasons. The first, and most obvious, is that future generations do not get to vote on those government expenditures, thus making it taxation without representation. Moreover, although proponents of debt issuance may paint a sunny picture of our children reaping the benefits of today’s prudent investments, they are ignoring the other half of the picture; they will be shackled to the cost of the previous generation’s political mistakes. I have yet to hear a cogent argument for why our children should have to pay for our military disasters. Children cannot inherit debt from their parents’ debt, so why should they inherit their parents’ government’s debt?

Second, it is much more likely that profligate spending will result from debt issuance than taxation. Because older folks do not have to pay for as much of the debt as the young (who have a whole taxpaying life ahead of them), it is less costly. This creates an incentive to favor wasteful spending, since the full burden falls on someone else’s shoulders. Thus, debt issuance is a surreptitious form of intergenerational factionalism. Nice try, Dad.
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Politicians also have an incentive to favor debt issuance, since it allows them to engage in wasteful spending without its typical political consequences; the people get what they think is the benefit of larger social programs, and no corresponding increase in taxes. The key problem with this is that it results in higher spending, and thus higher taxes, than the electorate would have otherwise opted for. A related trick politicians have up their sleeves is simply to cut taxes but not public spending, a tempting “have your cake and eat it, too,” policy given that both actions make them look good in the eyes of the public. Assuming, however, that the budget was balanced before those tax cuts, this reduction in government revenues must be met with an equal amount of debt issuance (you can’t spend more than you have). Thus the effective tax has not changed, just who pays it and when. Put simply, public debt, like credit cards, facilitates fiscal irresponsibility.

In response to all of these arguments, a proponent of debt issuance may argue that all of these criticisms are outweighed by the fact that government bonds can be a lifesaving tool in times of emergency. There are instances, such as during war or recession, when the government is simply not able to raise taxes to pay for all of its spending. History, however, teaches us that if government must issue debt to pay for its spending, then the odds are it is engaging in something it ought not to be, namely, offensive wars and bailouts of private industry. World War I, and the fifteen million deaths which it caused, would not have been possible if governments could not have issued debt or printed money to pay for it. Thus, the ability to tax is an important fiscal (as opposed to legal) constraint on the size of government.

A final criticism of debt is offered by the economist Henry Hazlitt in his masterpiece Economics in One Lesson. Essential to this criticism is the distinction between two possible uses of money—consumption and savings. With both uses, money is being injected into the economy. (If it is saved in a bank, it will be loaned out to businesses and other consumers. Very little money is actually saved as cash “under a mattress” nowadays.) Moreover, both will increase employment. The practical difference relates to the fact that money which is saved is, in the words of Hazlitt, “turned over to someone else to spend on means to increase production”; in other words, it is invested. For any given economy there will be some optimal combination of savings and consumption spending which maximizes total consumption in the long run (we would be poor if we never invested in new technology, or by contrast, never bought the goods which those investments developed).
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The government often contends, particularly in times of economic crisis, that it is justified in issuing debt to stimulate consumption and restore the economy to its pre-crisis state. Such was the contention during the Great Depression, and such is the contention during the current financial crisis. The government argues that savings are excessively high, and thus it is proper for the government to convert those savings into consumption spending. There are, however, a number of reasons to reject this claim. The two inescapable effects will be an increase in the price of goods and services by shifting money toward consumption, and a long-term reduction in production levels by shifting money away from investments. Moreover, although banks may be refusing to loan in the midst of a crisis, there is no reason whatsoever to believe that temporary, government-induced consumption spending will be able to restore liquidity. If such were the case, then the economy would be well on the path to recovery at the time of this book’s writing. President Obama’s explanation of the failure of spending to correct the economy? “We simply haven’t spent enough yet!” Perhaps he should have read these words spoken by Henry Morgenthau Jr., FDR’s secretary of the treasury, in 1939: “We have tried spending money. We are spending more than we have ever spent before and it does not work. . . . [We] have just as much unemployment as when we started . . . and an enormous debt to boot!”

Before we move on to the next section, I leave you with some food for thought. We are now reaching unprecedented levels of public debt. Government may soon begin issuing bonds just to keep up with its interest payments. Sound familiar? It should. It’s a Ponzi scheme, and it can land you a lifetime in prison, like Bernard Madoff, or make you a hero, like FDR.
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Conclusion

The real evil of public finance is that it enables government to commit all of its atrocities against the individual. It is its lifeblood. Chodorov writes,

When you examine any species of government intervention you find that it is made possible by revenues. A government is as strong as its income. Contrariwise, the independence of the people is in direct proportion to the amount of their wealth they can enjoy.

Although I have argued that taxation itself is inherently evil in that it is nothing more than institutionalized theft, it is of course possible that government can spend those tax revenues on good causes which really do benefit the public. However, whether or not we are to trust government with money reverts back to the more essential question of whether we can trust government at all to handle power responsibly. If there is any lesson to be gotten from this book, it is that we cannot, and money is the most essential, brutally effective kind of power we the people could ever vest in the government. If we do so, then we sow the seeds of our own slavery. Although one may argue that the public necessity requires taxation, the reader must remember that it was precisely this mode of thought which enabled the atomic bomb to be developed and deployed. One who is convinced that we can somehow engineer a large government while avoiding such catastrophes is blinding himself to the lessons of history.

Does the government exist to protect our freedoms, or do we exist to serve it? It takes our property and our money against our will. Anyone willing to see through Big Government and unafraid to challenge it can answer that question. If the government derives its powers from the consent of the governed, as the Declaration of Independence declares, and if the governed cannot take their neighbor’s property against the neighbor’s will without violating the Natural Law, how can the governed have created a government that can morally do so?
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Chapter 14 

 A Ride on Dr. Feinberg’s Bus: 

The Right to Be Governed by Laws with Moral Limits

Imagine catching the bus on your way to class, work, the doctor’s office, or coffee with a friend. You hop on board, grab a seat, and proceed to gaze out the window.1 All of a sudden, the vile stench of a passenger grabs your attention, and you look over to see a strobe light–carrying, stereo-blasting man who plops down in the seat next to yours. He reaches for a chalkboard in his bag and scratches his fingernails across its length. You politely ask him to stop, but he refuses.

As the goose bumps on your arm reach their peak, you make eye contact with a woman seated on the floor who is scratching, drooling, coughing, and burping relentlessly. She is sprawled out on a tablecloth in the aisle of the bus (in the back so as not to create a safety hazard), making a picnic lunch of live cockroaches, soft dog food, and rotten eggs—all sautéed in garlic and onions.

You recoil in disgust and are positive the bus populace cannot get any worse. The bus driver brakes, and a crowd of mourners boards with a coffin in tow. As they saunter past you, a pallbearer’s T-shirt comes into view. It is a depiction of Jesus hanging from the cross with the caption: “Hang in there, baby!” One of the other pallbearers is using an American flag as a shawl, wiping her tears and blowing her nose into the stars and stripes.

You attempt to ignore the chaos that surrounds you when a couple directly across the aisle catches your eye. They are kissing, hugging, petting, and fondling one another with sound effects to accompany their grossly inappropriate visual. The man takes off articles of his girlfriend’s clothing, leaving little to be imagined.
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To avoid the peep show, you stand up and move forward a few benches. A loud and boisterous young man approaches and asks if he can take a seat. “Of course,” you respond. He proceeds to rant ad nauseam about the weather, politics, his favorite TV show, the bus’s leisurely speed, and the burnt toast he ate for breakfast. You take out your newspaper to hint you have no desire to chat, but you are unable to make him stop. To add to your torment, two nasally voices are screeching at an ungodly decibel in the seats behind you.

Head pounding and searching for some kind of relief, you look toward the bus driver whose reproachful eyes signal the entrance of a group of teenage hooligans. Attempting to put the other bus passengers in fear of their lives, the first teenager pretends to pull the pin on a (very realistic) hand grenade, while the second teenager stabs his friends with a fake, rubber knife. The third, fourth, and fifth teenagers—all wearing armbands with emblazoned swastikas—carry cardboard signs with utterly offensive racial and ethnic slurs that denigrate Catholics, blacks, Jews, and Hispanics.

Now ask yourself: Is any of this conduct so reprehensible that it can be considered harmful enough to justify criminal punishment? The late Professor Joel Feinberg, who taught me philosophy at Princeton University, depicted this motley cast of characters as part of a classic study on the types of conduct which can merit criminal punishment, and the types which cannot. As we shall explore below, conduct must not merely offend, but cause actual harm for the state to seek to punish it as being criminal. Moreover, that conduct must be so severe that it can properly be considered a harm not just to the individual, but also to the freedom of all individuals. When is an individual free to pursue a remedy in civil proceedings, and when is it the public itself which prosecutes a crime and punishes a criminal? Any restriction of liberty in the form of criminal punishment is wholly illegitimate unless the exercise of liberty was intended to cause harm and actually did cause harm.

Sadly, the federal government has engaged in a profligate spree of criminalization of harmless behavior. We currently live under the oppression of a government which passes 56.5 new criminal laws a year, or 565 per decade.2 The United States Government Printing Office, whose core task is to provide “publishing and dissemination services . . . to Congress, federal agencies, federal depository libraries, and the American public,” is itself unable to calculate the number of pages in the Code of Federal Regulations. Even the American Bar Association’s Task Force on the Federalization of Crime has stated that “so large is the present body of federal criminal law that there is no conveniently accessible, complete list of federal crimes.”3 Stated in financial terms, as of 2006, the federal government and all state governments spent a staggering $109 billion annually on feeding, clothing, and confining imprisoned adults, as well as nearly $98 billion on police services and $47 billion for prosecutions.4 Although America has approximately 5 percent of the global population, 25 percent of the world’s prisoners reside here!
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The net result of this irreverent legislation and regulation is a violation of the principles enumerated elsewhere in this book, and a contravention of the Constitution’s extremely limited authorization to criminalize conduct. Thus, only a small fraction of the federal government’s criminal code can be considered truly legitimate, and it is the government, and not the individuals it prosecutes, that is guilty of the greater unlawful conduct. It is high time that we utilize the criminal law for its one and only true purpose: To safeguard our liberties, not restrain them.

What Is Harm?

I never hurt nobody but myself and that’s nobody’s business but my own.

—BILLIE HOLIDAY

As mentioned above, in a society that respects natural rights, only conduct which can properly be described as harmful, and not merely offensive, can be criminalized. Harm can be defined as “an intentional nonconsensual physical violation of another person’s natural rights.” It should be clear at once that only actual injuries which fit this description can justifiably be punishable by the government. Should an individual who has never before suffered an epileptic attack be sentenced to life in prison when an unprovoked and unpredictable seizure causes him to swerve off the road and hit a pedestrian? Certainly not. By contrast, rape, murder, and theft are all actions which intentionally cause actual harm to natural rights and thus deserve to be punished as crimes.
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More specifically, we can think of harm as requiring that there be an actual victim. A prime example of a victimless crime is the private consumption of alcohol, or any drug for that matter. These substances surely affect one’s person, but in what way are they invading or assaulting another’s body, rights, or property? One might argue that they lead to dangerous behavior when one is in an altered state, but until a person whose judgment is impaired actually invades or assaults another’s body, rights, or property, he should not be punished, and the act of consumption itself should be free from regulation as an application of the right to do to one’s body as one chooses. The criminalization of a victimless activity itself is by no means a necessary restriction of liberty, as all restrictions of liberty must be.

And in any event, does not the action of watching an intense football rivalry increase the chance that an individual will harm another? Is the violence in football morally acceptable because the government permits it, or because the participants choose to waive certain natural rights? Lest one think that the government would have the sense to stop at criminalizing drunk driving and leave activities such as attending football rivalries unregulated, consider that many jurisdictions ban the ownership of German shepherd dogs, a breed described by the American Kennel Club as “energetic and fun-loving . . . very fond of children . . . a loyal family pet and a good guard dog, the ideal choice for many families.” If German shepherd dogs can be banned, then what other breeds as well? Golden retrievers? Beagles? Chihuahuas? Dogs altogether? The purpose behind this discussion is that justifying the criminalization of certain actions on the grounds that they increase the likelihood of harm to others, but fall short of causing actual harm, is hopelessly subjective and opens the door to the regulation of practically any activity the government chooses. It opens the door to totalitarianism.
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More fundamentally, why should the government be criminalizing activities, such as driving without a seatbelt, which are merely risky to ourselves? Laurence M. Vance writes,

Seat belt, helmet, and texting laws are predicated on the idea that we need the state to protect us from doing something stupid. But it is families and friends that should be the ones persuading people to buckle up, wear a helmet, or turn off their cell phone, not the state. But they won’t do it, some say, and therefore the state has to do it. But this presupposes that the state cares more about an individual than do his family and friends—a very dubious proposition.5

Why should this sphere of activity—convincing our loved ones to lead healthier and safer lives—come within the coercive power of government? What’s next? Government-mandated marriage counseling sessions?

A particular type of victimless crime demands particular attention: Crimes which punish consensual actions between individuals. In order to be considered harm, a “violation” of natural rights must be nonconsensual, since if the recipient of that “violation” consented (assuming he was mentally capable of doing so), he was simply exercising his own liberties, and there can therefore be no victim and no violation of natural rights and hence no crime. This accounts for the difference between consensual sexual conduct and rape, and tackling during a football game and aggravated assault.

Sadly, the criminalization of consensual conduct has historically been one of the primary means by which societies have enforced their own moral values upon others. Such was the case for centuries with sodomy laws, which punished the intimate sexual actions of consenting adults. What legitimate interest could society possibly have in regulating what types of harmless physical interaction may be engaged upon in the privacy of the home? Not only is the public not affected by such actions, but the public would not even know that such actions were taking place. Such laws have nothing to do with preventing harm, or even benefitting a certain group, but merely imposing the collective values of the majority upon the minority in an area of human behavior that should be immune from government regulation, as it does not assault natural rights. Thus, they are at their base arbitrary restrictions of fundamental liberties, that is to say, restrictions which do not address harm.
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What Is Offense?

Offense, on the other hand, is merely an affront to another person’s senses or subjective sensibilities. This difference is related to the distinction between malum in se and malum prohibitum. Malum in se refers to an action which is “evil in itself ”; it is a violation of the Natural Law, and therefore needs no explanation or justification for why it is evil. Its evil is, in other words, self-evident. Why is infanticide evil? Although one could write volumes reasoning why it should be criminalized, every single human inherently recognizes its evil. Malum prohibitum, by contrast, refers to an action which is wrong merely because the government tells us it is wrong. Harm falls into the former category, whereas offense falls into the latter; it is offensive to us merely because of our cultural upbringing, or because someone in the government simply told us that we should be offended by it. Why should sautéed cockroaches be offensive for any reason other than our dietary customs? One of my Fox colleagues knows a Vietnamese lady who was offended and disgusted by cheeseburgers when she first immigrated to America!

Let us return to Feinberg’s bus and its unsavory passengers. While the passengers’ conduct is, at times, highly offensive and extremely unpleasant, their conduct is ultimately harmless, or in other words, it falls short of violating any natural right. Although their actions may be quite reprehensible, the characters on that bus are no more deserving of criminal punishment than putting one’s elbows on the table during dinner.

According to Professor Feinberg in his magnum opus The Moral Limits of the Criminal Law, the unpunishable offenses perpetrated on the bus can be categorized in six ways. The malodorous, strobe light–carrying, stereo-blasting man is an affront to the senses. This infliction to the senses may be annoying and perturbing, but you can plug your nose, close your eyes, and cover your ears—or more simply, catch the next bus.

The second category compels feelings of disgust and revulsion in the spectator and includes the drooling, burping picnicker of cockroaches and rotten eggs. These unfortunate reactions are not affronts to the senses, but rather affronts to subjective sensibilities. You may be sickened or nauseated, but the behavior does not, however, add up to harm. While disgust and revulsion are disagreeable emotional effects, again, one can look away from the woman so as to avoid a sour stomach or catch the next bus. Moreover, such subjective sensibilities are often the product of one’s local culture and familial upbringing. It is no more logical to criminalize the picnicker’s conduct than to criminalize the selling of foie gras (as Chicago did in 2006),6 fried frog legs, or bull testicles (euphemistically known as rocky mountain oysters), as repulsive as they may seem to some of us. Not surprisingly, the criminalization of offenses can be used to discriminate against cultures which cannot command a political majority, such as when Parliament banned the playing of Scottish bagpipes in 1747 after the final suppression of the Jacobite risings one year earlier.
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While the second category could be called affronts to “lower order sensibilities,” the third category involves shock to moral, religious, and patriotic sensibilities, or “higher order sensibilities.” These are higher emotional responses digging deeper than mere gut reactions such as disgust and revulsion. This type of offense is a gross violation of some kind of neighborhood principle, including the bus’s pallbearer who wears offensive religious clothing or who desecrates the country’s treasured symbol. As a religious individual, you may be deeply offended by the religiously offensive T-shirt worn by the youth; however, his behavior in no way harms you personally. Moreover, since desecration of the American flag is purely symbolic, criminalizing it is really just another way of punishing a thought and the expression of an idea. It is a flag burner’s distaste for the United States, and not the actual destruction of a material thing, which people find so repulsive. And if the government has the ability to regulate our thoughts—the innermost realm of the individual—then we truly have no freedom whatsoever.

Extreme deviations from prevailing standards of “normalcy” induce feelings of shame, embarrassment, and anxiety, which are encompassed in the fourth category of un-punishable offense. The overly affectionate and sexually inappropriate couple on the bus is a prime example. Their actions constitute ordinary and acceptable ways of deriving sexual pleasure when done in private; however, in public, a viewer may feel temptations of voyeurism, which trigger feelings of shame, embarrassment, anxiety, and envy. Your body, your rights, your property, however, are not violated as a witness.
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Next among un-punishable offenses is the category of annoyance, boredom, and frustration. To be fair, the mental states provoked by loud, boisterous, and incessantly talking seatmates or the two women with high-pitched, nasally voices can be almost as painful and difficult to tolerate as the examples from other categories. But nonetheless, there is no natural right to be free from screeching voices.

And finally, fear, resentment, humiliation, and anger can be the reasonable reaction to the hand grenade–waving, rubber knife–brandishing, swastika–wearing teenagers who deliberately seek to cause these unwanted emotions. In a way, these behaviors are the most offensive and disturbing of the categories. This type of conduct induces sentiments that are sometimes the most difficult to handle and control, particularly to those who are part of the targeted group—on Feinberg’s bus in particular, Catholics, blacks, Jews, and Hispanics. Yet again, it is clear that these thoughts cannot be criminalized, so why could simply making others aware that they possess those thoughts be any different, and more deserving of punishment? No thoughts can morally be criminalized. After all, a member of any ethnic or religious group certainly knows that there are those out there who harbor ill will toward him. Why is it any more “harmful” to know that one of those individuals happens to be riding the same bus as he is? Moreover, once again, this offense can be avoided. The offended individual may look away, or take a deep breath, signal the bus driver to stop, and get off the bus.

But Is Refraining from Punishing Offense Really Worth It?

At the age of twenty, Osvaldo Hernandez was arrested and prosecuted for possession of a small pistol, a felony under New York state law. Hernandez, who grew up in a dangerous neighborhood in Queens, New York, claimed the handgun was for self-defense. Yet, despite his plea, the court convicted and sentenced him to a year in jail on Rikers Island. After eight months, the government released Hernandez on good behavior, after which he enlisted in the United States Army.
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After three years with the 82nd Airborne Division, Hernandez was deployed to Afghanistan, as a member of an elite paratrooper group, and served a fifteen-month tour overseas. Upon completion of his deployment to Afghanistan, Hernandez sought to become a member of the New York City Police Department (NYPD). However, his previous felony conviction prohibited him from joining the NYPD because of the department’s blanket prohibition against hiring individuals with prior felony convictions. Fortunately, on December 29th 2009, New York Governor David Paterson pardoned Hernandez’s felony conviction in order for him to achieve his lifelong dream of becoming a police officer. What was Hernandez’s response to the pardon? He thanked the governor for “giving [him] back his life.”7 In what kind of world can a man serve his country abroad as a soldier but domestically be unable to defend its citizens as a police officer without a court battle? Could there possibly be a legitimate justification for taking Osvaldo Hernandez’s lifelong dream away from him on the grounds that he possessed a dangerous weapon for self-defense in a dangerous neighborhood? Stated differently, did his mere possession of the pistol harm anyone? No.

Let us return to Professor Feinberg’s bus again. Note that you, the passenger, have several options for avoiding the offensive behavior: You could look away, get off the bus, or lobby your local government to ban or to criminalize those particular types of conduct. Indeed, one might sensibly wonder why it is that passengers should have to get another bus in order to avoid such repulsive actions. After all, is not freedom about the ability to choose one’s profession, start a family, and worship the God of one’s choosing, and not eating live cockroaches and rotten eggs on a public bus? In other words, aren’t there certain types of offenses which don’t deserve protection as fundamental liberties, at least when compared with the inconvenience required to avoid them? Are you justified in demanding legal protection at the cost of the mourners’, the teenagers’, and the picnicker’s liberty?

Most fundamentally, the criminalization of victimless offenses rests upon the doctrine of legal paternalism. Under the legal paternalism concept, the government views itself, and not us, as in the best position to regulate our daily conduct. Thus, where this concept prevails, like in New York City, for example, we have the Nanny State (too much salt in your food, too much trans fat in your diet, wasteful light bulbs in your lamps, etc.). However, this directly violates the Natural Law principle that no government can be above the individual, since a government is a human creation, and the creature is always subservient to its creator. Additionally, the content of those laws themselves will be the product of the moral tides of the day, and not immutable Natural Law principles which inhere in the order of things.

Moreover, to illustrate the practical impropriety of legal paternalism, consider criminal prohibitions on various forms of gambling, for example. At what point in time did the government decide that it is in the best position to tell you how to handle your finances and restrict your ability to gamble? Was it in September of 2007, when our nation’s national debt began to rise on an average of $4.13 billion per day?8 If you were to mimic the government’s handling of its finances, how balanced would your budget be?

The central evils of criminalizing offensive behavior, however, are the exaltation of the state over the individual and the use of this exaltation as the primary mechanism to assert control over persons. By limiting what you can or cannot do, the government’s criminalization of harmless conduct restricts liberty and freedom on a daily and constant basis. At any point in time, it is astonishing how many criminal codes we are subject to. You want to jaywalk to make your dentist appointment on time? You can’t. You want to sit on a park bench and eat your dinner after sunset? You can’t. You want to ride your bike to the grocery store without lugging along a helmet? You can’t. You want to skateboard in front of the courthouse? You can’t. You want to bet money with your favorite bookie on your favorite baseball team? You can’t. You want to buy a drug not approved by the FDA? You can’t. You want to cool off with a beer on the beach? You can’t. You want to talk on your cell phone while driving safely? You can’t. You want to paint the fire hydrant (on your property) in front of your house green to match the grass? You can’t. You are on an empty subway car, and you want to put your packages on the seat next to you. You can’t. You want to collect rainwater on your own property for your own consumption? You can’t. The bottom line is every law, regulation, rule, and ordinance made by the state affects your behavior in some way, and the government has more control over you than you could ever imagine. And there can be no more effective way of controlling your moral and behavioral standards than by threatening to brand you with society’s most powerful stigma, as a criminal, thus destroying life projects, careers, and family ties. Everything that the government does either compels or restrains, under the threat of force. Government is the negation of liberty.
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Moreover, the aggregation of control may seem like a small issue today, but could end up being a larger and more invasive issue tomorrow. With the lengthening and growing complexity of the criminal code, the criminalization of the subjective whims and sensibilities of the Congress may become status quo. And then we will never know what it feels like to truly be free. In this way, the government is also able to aggrandize power in itself by increasingly controlling the lives of its citizens.

Finally, the simplicity and ease of avoiding the problem without criminalizing conduct cannot be overstated. Justice John Marshall Harlan, writing for the Supreme Court in Cohen v. California (1971), discussed just such a solution.9 In that case, the defendant wore a jacket bearing the words “F—the Draft” inside a Los Angeles courthouse. While the police and the prosecutors were clearly offended by the display, the Supreme Court found in favor of a Vietnam War protester’s First Amendment right to express disfavor of the draft. Justice Harlan’s response to the offended individuals? He suggested the observers “effectively avoid further bombardment of their sensibilities simply by averting their eyes.” Or, as discussed before, they could simply catch the next bus.

Understood in this light, the push to criminalize a certain activity can be understood as an application of a recurrent theme in this book: Individuals so often prefer to have the state, and not themselves, solve their problems for them because doing so is much more “convenient,” even if it comes at the expense of liberty. Further compounding this problem is the fact that those from whom they demand legal protection are often the least respected, most misunderstood, and hated members of society. Moreover, today’s controversy is often tomorrow’s mainstream culture. How soon we forget the initial public backlash to the music of the Beatles, or even contemporary pushes to ban Harry Potter (for teaching children about witchcraft). In sum, certainly it is inconvenient to carry around earplugs or catch the next bus, but we simply cannot sacrifice liberty for the sake of convenience. Or even worse, sacrifice another’s liberty for the sake of our own convenience.
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What Did the Founders Have to Say?

Given these dangers of profligate criminalization, it should come as no surprise that the Founders enshrined an extraordinarily limited ability for the federal government to make crimes. Article I, Section 8 provides that Congress can only punish treason, “counterfeiting the Securities and current Coin of the United States,” “Piracies and Felonies committed on the high Seas, and Offenses against the Law of Nations.” Moreover, Thomas Jefferson famously wrote that all “acts which assume to create, define, or punish crimes other than those so enumerated in the Constitution are altogether void and of no force.”10 In clear contravention of these principles, the federal government is currently able to criminalize whatever it wishes.

As an example, the Supreme Court held in Gonzales v. Raich (2005) that Congress’s constitutional authorization to regulate interstate commerce also grants it the power to criminalize homegrown medicinal marijuana; that is, marijuana not procured through any commercial transaction. In her dissent, Justice O’Connor noted the impropriety of such a law:

Relying on Congress’ abstract assertions, the Court has endorsed making it a federal crime to grow small amounts of marijuana in one’s own home for one’s own medicinal use. This overreaching stifles an express choice by some States, concerned for the lives and liberties of their people, to regulate medical marijuana differently.11

Thus, ultimately the government’s criminalization of harmless or merely offensive conduct not only deprives individuals of their natural right to choose private behavior; it also allows the government to acquire more power than was granted to it by the Constitution.
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In sum, the answer to the question posed earlier about NYPD Officer Osvaldo Hernandez is: No. There cannot be a legitimate justification for cases such as Osvaldo Hernandez’s. In fact, his story precisely illustrates the evil and tyranny of criminalizing harmless, victimless behavior! We must demand that governments abide by the Natural Law if we are to prevent the government from controlling our lives, aggrandizing power to itself, and at the end of the day, ourselves from sacrificing liberty for convenience.

Private Harm versus Public Harm

We have discussed up to this point the difference between offense and harm, and found that only harms are eligible for criminalization under a governmental scheme that protects natural rights. However, there is an additional requirement which must be satisfied before harm can be criminalized: It must be a harm against the general public, and not just a private individual. Thus, although it should be a crime to steal a car, it is not a crime if your dog urinates on a neighbor’s bush, thus killing it. We can therefore say that being a harm is a necessary prerequisite for criminalization, but it is not sufficient. But how can we distinguish between these public and private harms?

Before delving into what constitutes harm against the public, it is helpful to review briefly the difference between crimes and torts. Our legal system can be divided into two principal parts: The civil law and the criminal law. The civil law addresses torts and contractual relations: Breaches of a duty owed by one individual to another individual. By duty owed to an individual, it is meant that someone is obligated not to act in a certain way as to a particular person or entity, such as a business. Thus, I owe a duty to you not to ruin your bush by letting my dog urinate on it. When that duty is breached, the harmed individual has what is called a cause of action, or the ability to pursue a remedy for that wrong in a court of law. In the particular case of the dog and the bush, the remedy would be monetary compensation equal to the value of the bush that was destroyed, no more and no less.

By contrast, the criminal law involves breaches of duties owed not just to an individual, but to all individuals; we all owe a duty to society not to attack innocent civilians wantonly, for example. When this duty to the general public has been breached, then the general public, in the form of the government, can bring those alleged to have perpetrated the breach to court and pursue not compensation, but actual punishment. This is, if you have ever wondered, why criminal cases have names such as State v. Rockwell or United States v. Rothbard. By contrast, civil cases have names such as Chodorov v. Von Mises or Napolitano v. Beck.

In order to understand this difference better, think of a child who recklessly throws a baseball into a neighbor’s window, thus causing $200 worth of damage. The neighbor should, of course, be able to recover the $200 to replace the window, and thus be “made whole.” The neighbor has an interest in recovering $200 to undo the harm that has been committed against him, no more and no less. This can be considered the civil component of the child’s harm. However, because the action was so reckless, the “authority figures” in the child’s life (i.e., his parents) may be justified in punishing the child by requiring him to mow the lawn every Saturday for the next four months. Why? Because the entire neighborhood benefits from, and has a legitimate interest in, having the child taught a lesson about responsibility and respect for others’ property. This represents the criminal component of the child’s harm.

Note in particular that this punishment, although arising from the same action of breaking a window, can be considered entirely different from the $200 compensation to the neighbor, as can the reasons for imposing those separate remedial measures upon the child. It would make no sense to require the child, in addition to paying the neighbor $200, also to mow the neighbor’s lawn; mowing the lawn is intended to teach the child a lesson, rather than compensate the neighbor for his wrong. If the neighbor could have his lawn mowed in addition to receiving $200, then in effect, he is receiving something he is not entitled to, and would actually become enriched by the whole ordeal. Moreover, it would be equally nonsensical to give the $200 to the child’s parents, but not the neighbor; then the parents (i.e., the government) are receiving something they are not entitled to—the value of the window—and the neighbor is left $200 in the hole. Thus, there is a compelling reason to have two separate systems, a civil and a criminal, which serve two very distinct purposes.
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So what then can be considered a mere tort, and what rises to the level of a crime, which can be justifiably punished by the government? That is a question which has vexed legal scholars for as long as there have been two separate systems. To be considered a tort, I would argue that the conduct must be a violation of the Natural Law, and thus an actual harm. The criminal law, however, involves a special breed of violations of the Natural Law, where society itself is justified in punishing the wrongdoer, as opposed to just giving the harmed individual a right to recover damages. Society is justified in punishing a wrongdoer when it has a compelling interest in (1) deterring future crime, (2) rehabilitating the individual, or (3) incapacitating the individual from committing further wrongs against others. Unless at least one of these requirements is convincingly met, then punishment is completely unwarranted, and the government is intermeddling in an essentially private civil matter between two or more persons. Recall that we stated that the purpose of the criminal law is to safeguard our liberties: These requirements ensure that the criminal law is not imposing needless or arbitrary punishment, and is actually serving that one true purpose.

As for deterrence, there must be a need to prevent future harms by imposing penalties which discourage subsequent misconduct. Recall the child who broke his neighbor’s window: We can agree that errant children pose a significant risk of doing further property damage, and thus the entire neighborhood is justified in discouraging them by imposing a penalty. When the child learns that he will be forced to mow his parents’ lawn every Saturday for four months, he is much less likely to break other windows in the future. Similarly, when a thief steals and resells a car, if he was only required to repay the market value of the stolen car, then he would be no worse off as a result of having committed the crime, and thus have no incentive not to continue to steal cars. Moreover, provided he can resell each car before he is caught, and assuming he will only be caught a fraction of the time, he will actually be making a net profit off of a criminal career. Thus, there it is a social necessity that the government punish him in order to deter future theft.

As for rehabilitation, requiring the child to mow lawns can not only deter future crime, but also teach the child the error of his ways. By having his Saturdays “stolen” from him, he can experience for himself what it is like to be the victim of crime. Thus, by being brought to justice, he is more likely to grow up to become a healthy individual who will not continue to destroy property. Michael S. Moore, a professor of law at the University of Illinois, notes that the proper ideal of rehabilitation is to “make criminals safe to return to the streets. This sort of rehabilitative theory justifies punishment, not by appeal to how much better off criminals will be at the end of the process, but rather by how much better off all of us will be if ‘treatment’ is completed because the streets will be much safer.”12

It is important to note that Professor Moore distinguishes between rehabilitation for the criminal’s sake and for our sake, as a society. If society is determining what is best for the criminal himself, that involves just the sort of legal paternalism which we have discussed and rejected earlier in this chapter. By contrast, only rehabilitation for the sake of society is proper, and squares with the entire purpose of the criminal law. And in any event, if helping individuals to become self-sufficient members of society for their own sake is our goal, why is it that we would choose to spend scarce resources on rehabilitating car thieves instead of autistic children? Those who argue for this justification of punishment must argue why criminals are somehow more deserving of our help than the disenfranchised.
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Finally, incarceration of one who gives up his own natural rights serves the natural rights of all by keeping aggressors off the streets, where they can continue to inflict future harm. By contrast, unless it is convincing that they will continue to do harm, there can be no justification for criminalization. If I am required to compensate my neighbor for the lost value of his bush, I will almost certainly not allow it to happen again, and there can be no justification for incapacitating me or my dog, Gina.

Thus, unless at least one of these requirements is met, there cannot be a moral justification for government punishing an individual for wrongdoing, and thus, there is no concurrent justification for criminalization. It is absolutely essential to the ideal of limited government, and the pursuit of freedom, to limit the criminal law to only what is necessary to safeguard our liberties, and that means only prosecuting those who intentionally cause real harm by violating another’s natural rights without his consent and without moral justification.
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Conclusion

In sum, although the ostensible purpose of the criminal law might be to protect us from harm, too much prosecution is a far greater evil than too much crime. “Why?” you might ask. If you fear crime, then you are free to help yourself by locking your doors and buying a gun. Every sound adult human possesses the natural right to self-defense and all the intelligence and strength needed to exercise that right. If, by contrast, you fear unlawful prosecution, there is no feasible way to resist the coercive power of the state. How long will it be until the state’s long, powerful arm eventually reaches you? How long was it until an unstoppable tide of federal government evicted Native Americans from their homelands? How long was it until the government could command how much wheat you grow in your backyard? It is dangerous to be right when the government is wrong.

No, my reader, the government cannot be constrained, and liberty preserved, by pistols and door locks alone. It is only with laws that we can ensure enduring freedom and the enforceability of natural rights. The Founders recognized this inescapable truth. Certainly, they fought a long and bloody war to escape tyranny. But what did they leave us when the war had been fought, the battles won, and the enemy had retreated from our shores? They left us with a Constitution—a set of laws binding the government based upon the Natural Law—and a hope that it would be honored in perpetuity.

Sadly, since the day of its ratification that Constitution has been battered and worn down to its very bones—a mere skeleton of the liberty our Founders promised us. But, my reader, all the injustice in the world can never destroy the hope of restoring freedom, just as all the darkness in the world can never extinguish the flame in our hearts.

The Founders’ dream lives in each and every human being, as does the power to turn it into a reality. Although it is dangerous to be right when the government is wrong, that danger is imperceptible when compared to the danger of languishing for the remainder of our lives in the physical and spiritual chains of tyrants.
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Chapter 15 

 Ignoring Stupidity: 

The Right to Reject the State

Since the government derives its powers from the consent of the governed, the final, and capstone natural right, is the right not to consent to any government. When the state has assaulted freedom and offered no accountability, are we simply to relinquish any and all interest in the matter as a lost cause? No, my reader, we must do just as the colonists did in 1776: Alter or abolish the government and institute a new system of laws which allows us to pursue our natural yearnings.

If the government itself came about in America by seceding from Great Britain, if the government itself exists only because free persons have freely given some of their natural freedoms to it, if the sole moral underpinning of the government in America is the free consent of the governed, what becomes of the government when that consent is withdrawn?

This is not the lesson or the argument of the Civil War, though lessons there are. This is the concept of a social compact. Since the federal government came about by the states freely ceding limited powers to it, why can’t they take those powers back? Since a dozen counties in western Virginia left that state and formed a new one during the Civil War, what is to prevent that from happening elsewhere in America today? And if I can no longer consent to the government that lies, cheats, steals, and kills in my name, why can I simply not withhold my consent and ignore it?
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The Positive Moral Duty to Disobey Stupidity

How did Thomas Paine and Thomas Jefferson view the right to disobey the government? Paine recognized dangers of a system which resulted in more and more British elites benefitting from the British government, and being given land in America. This would lead to a situation where there would be a growing population in the colonies, and the rest of the continent, and this population would be much less likely to seek independence, and much more likely to take up arms to resist an independence movement. This would severely hamper the prospects of uniting the entire population for the common goal of gaining independence, as well as introduce America to many more enemies of the independence movement, and it is why he called for imminent action.

Paine was very well aware that he and his fellow residents of the New World had a positive moral duty to act quickly to disobey the unjust laws of the British government, for if they let any more time pass, the unjust system could have bred an opposing force that was too strong for the colonists to defeat. Thus, he knew that one of the greatest, if not ultimate, dangers to liberty was infringements upon this right.

What did Thomas Jefferson have to say in the Declaration of Independence about government exercising unjust powers?

[W]henever any Form of Government becomes destructive of these Ends [the protection of our natural rights], it is the Right of the People to alter or to abolish it, and to institute new Government, laying its Foundation on such Principles, and organizing its Powers in such Form, as to them shall seem most likely to effect their Safety and Happiness.1

In other words, once a government strays from its just powers, it is the right of the people to remove the government, by altering or abolishing it; or in the colonists’ case, to fight a war for independence, and implement a new and just government. When government becomes the enemy of rights, it can be tossed out. Rights are permanent, inherent features of all humans; governments are devices that can come and go according to the wishes of those who cede power to them. Our natural rights cannot be changed or abolished, but governments can.
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Jefferson went to the heart of Paine’s argument calling for imminent action by the colonists:

Prudence, indeed, will dictate that Governments long established should not be changed for light and transient Causes; and accordingly all Experience hath shewn, that Mankind are more disposed to suffer, while Evils are sufferable, than to right themselves by abolishing the Forms to which they are accustomed.2

Jefferson here is paternal: Do not get upset by immaterial and momentary problems that can be solved peacefully. However, since mankind is prone to suffering, we must constantly stay on guard and make sure the shackles of tyranny do not chain us down. Jefferson understood that this document preached a political ideology that would cause rebellions in many other places in the world. Since he wished to maintain good diplomatic ties with other European nations, he pointed out that revolutions should not be started for trivial reasons, but only when governments become despotic or tyrannical. At the same time he issued a warning against complacency, because as he explained, “Eternal vigilance is the price of liberty.”3

But, when should you start to get upset?

When a long Train of Abuses and Usurpations, pursuing invariably the same Object, evinces a Design to reduce them under absolute Despotism, it is their Right, it is their Duty, to throw off such Government, and to provide new Guards for their future Security.4

Here, Jefferson is saying, when a government engages in behavior designed to obscure or deliberately ignore your rights, and when the government becomes the important item which turns you, the individual, into an unimportant item, and that its function is not to serve you but to master you, you not only have a right to get rid of the government, but you have a positive moral duty to get rid of it; put differently, “The tree of liberty must be refreshed from time to time with the blood of patriots and tyrants.”5
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I Had a Dream Today, That My Brothers and Sisters Overthrew the Government

Just as it was Thomas Paine’s positive moral duty to organize mass disobedience of unjust laws by spreading the message of independence, individual liberty, and natural rights, and thus to expose the unjust actions of the British government, it is our duty to spread this same message, and expose the unjust actions of the current American government. Most importantly, we must engage in peaceful civil disobedience of those unjust laws. Just think of the world we would be living in today if the American colonists did not fight for independence and disobey the British laws, or if Rosa Parks did not think she had a duty to violate the unjust law which made it illegal for her to sit in the front of the bus, or if Dr. Martin Luther King Jr. did not find it his duty to fight injustice.

Not surprisingly, the right to ignore or disobey an unjust government has been articulated by many powerful American thinkers throughout our history, each responding to a different moment in a long train of abuses. Consider the examples of Henry David Thoreau and Dr. King. As explained by Thoreau, this positive moral duty of civil disobedience to unjust laws comes from the reasoning that if no action is taken by an individual to disobey and change an unjust law or legal system, the individual in turn practically becomes a supporter, an enabler of the unjust law or legal system, and anyone who supports an unjust law or legal system is acting in violation of the morality set forth by the Natural Law.

Dr. King clearly understood the necessity of acting upon the positive moral duty of civil disobedience, and he stated this reason in his “Letter from Birmingham Jail,” where he wrote, “I cannot sit idly by in Atlanta and not be concerned about what happens in Birmingham. Injustice anywhere is a threat to justice everywhere.” No longer shall Americans sit idly by at home and accept the status quo while injustice surrounds us. It is time to start peacefully fighting the injustice that takes place in our state legislatures as well as in Washington, D.C.

You Say You Want a Revolution

The entire collapse of human liberty we have seen in this book is precisely what happens when unjust laws are enforced by states and obeyed by persons in those states for too long. Since not enough members of society exercise their positive moral duty of civil disobedience, they have allowed this immoral and unjust system of legalized wealth redistribution and theft to go on for so long and grow so large that it has gained so many allies whose dependence on the system for survival has forced them to oppose and resist any true change. This is the precise scenario Paine warned the colonists about in regards to the war for independence, why he urged imminent disobedience to unjust laws.

It is the duty of moral persons to study the ideas espoused by classical liberal philosophers such as John Locke, Thomas Jefferson, and Thomas Paine. We must learn the lessons taught in Common Sense, demanded in the Declaration of Independence, and promised in the Bill of Rights, and we must stop obeying the unjust laws with which the government enslaves. It is time for us to elect new members of Congress who will codify these classical liberal ideals into law, and create a Declaration of Individual Liberty. No longer shall we sit idly by while the shackles of tyranny hold us down. We must stand up and fight, fight for our right to be free.

Conclusion

Why is it dangerous to be right when the government is wrong? While I have been writing this book, the United States experienced a bitter and divisive congressional election, an unchecked assault on privacy and bodily integrity at the Security areas of major airports, and the death of Osama bin Laden.

The congressional elections resulted generally in numerical victories for Republicans. In the House of Representatives, control shifted from Big Government Democrats to Big Government Republicans. In the Senate, the Republicans acquired enough seats to enable them to filibuster virtually any proposal put forward by the White House or by congressional Democrats.
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During the campaign in the fall of 2010, Republican candidates for federal office ran, almost to a person, vowing to shrink the government, slow federal spending, impede the march toward socialism, and restore individual liberty. These would be many of the same Republicans who, when they ran the Congress and took direction from President George W. Bush just a few years ago, authorized unlawful and unconstitutional wars, directly assaulted personal freedoms via the so-called Patriot Act (the most offensive legislative attack on constitutionally guaranteed freedoms since the Alien and Sedition Acts in 1798), federalized education, bailed out banks they liked and rejected the entreaties of those they disliked, and ran up trillions in debt. I have argued, however, that divided government can lead to transparency, debate, and exposure. We shall see. The same folks who have endured the government administered pornographic photographs and sexual groping at our airports spasmodically rejoiced at the killing of Osama bin Laden. While the emotional and patriotic sides of me rejoice that this monster is dead, the moral and legal sides of me are compelled to warn that this business of the President deciding to kill people is very dangerous. Put aside that governmental assassination is a violation of the Constitution, that all killing except in self-defense is immoral, the President cannot order any killing absent a declaration of war from Congress. If the President can kill a popularly perceived monster, can he kill one not yet known or feared? When will the killing stop?

During my writing of this book, we have also seen the advent of the Tea Party—a grassroots movement reminiscent of the Goldwater movement in the early 1960s—which heralds sound money, personal freedom, reduced taxes, and a general return to respect for the Constitution. It is, of course, easier for Republicans to advance these ideas when a liberal Democrat—or even a socialist—occupies the White House, than it is when one of their own does. It remains to be seen if we shall experience an enhancement of human freedom via a reduction in the behavior of government.
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Do we have a two-party system in America today? I think not. We have one Big Government Party. It has a Republican wing that prefers war, deficits, assaults on civil liberties, and corporate welfare; and a Democratic wing that prefers war, taxes, assaults on commercial liberties, and individual welfare. Neither wing is devoted to the Constitution, and members of both wings openly mock it. Will the Tea Party Republicans be devoured by the Big Government Republicans? I hope not; but I fear so.

My fear is based on the truism that in America, people go into government in order to utilize its powers to tell others how to live their lives. Very few persons—Congressman Ron Paul and Senator Rand Paul are the exceptions here—go into government in order to shrink and to restrain the government.

It is dangerous to be right when the government is wrong because government in America today is not logic or reason, it is not fidelity to the Constitution, and it is not compliance with the Rule of Law: Rather, it is force. Government today steals liberty and property in the name of safety. It restricts your ability to express yourself, to defend yourself, to be yourself; and it uses fear to keep the people submissive. Government rejects its moral and legal obligations, insulates itself from litigation, breaks it own laws, makes its own rules, declares worthless paper to be money, and then devalues even that. Government will not hesitate to use force upon those who challenge it. Government has made it unlawful to resist its uses of force even when those uses are patently and unconditionally wrong.

But Americans have accepted danger before. And there are stirrings in the land that enough is enough. Wise folks are buying guns and gold. States are blatantly telling the federal government that they simply cannot and shall not obey federal commands that they cannot afford or are not grounded in the Constitution. Even many police have taken public oaths to disobey the orders of their superiors when those orders violate constitutional guarantees. And many thinking Americans—though apparently not the flying public—have seen through the false promises of safety.

The government’s sole moral obligation is to preserve freedom. And freedom is the unfettered ability to choose to follow your own conscience and free will, not that of someone in the government. If the government keeps us safe but not free, the government will have become tyrannical and it will be as illegitimate as was the government of King George III in 1776. And it will be time for it to go.
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It has been almost 240 years since last we dispatched tyranny from America. Is the spirit that animated the Founders in 1776 still alive? Are there those among us who unambiguously declare that liberty trumps safety? Is life so sweet and peace so dear that we would prefer to live as slaves rather than risk perishing for freedom?



Acknowledgments

I owe much gratitude and write to express my deep appreciation for those whose work, encouragement, and faith helped the concept of this book to become reality.

My researchers are all, at this writing, bright, happy law students who attacked the assignments I gave them with great zeal and much patience. They are Timothy P. W. Sullivan, Sarah B. Vander Woude, Daniel Podvesker, and Erin Sullivan; they worked well and hard, and I thank them. My Fox colleagues and buddies Glenn Beck, Stuart Varney, and Charles Gasparino challenge and encourage my work every day. My ideological soul mates Lew Rockwell and Tom Woods have given me much intellectual sustenance. My friend James C. Sheil meticulously edited this book and challenged many of its premises. Having Jim edit your book is akin to running it through a grammar machine—if only such a device existed. And my boss at Fox, who gave me a platform and a megaphone with which to advance the ideas of freedom, has given me more than I can ever repay. Roger Ailes is not only a media giant and genius; he is patient, hilarious, and a hell of a nice guy.

Whatever merits, if any, this book has are the result of all those whose intellects I consulted. Whatever faults it has are mine and mine alone.



Notes

Introduction

1. On Free Choice of the Will, book one, section 5.

2. Andrew P. Napolitano, Dred Scott’s Revenge: A Legal History of Race and Freedom in America (Nashville: Thomas Nelson, 2009), 252.

3. Randy E. Barnett, “The Imperative of Natural Rights in Today’s World,” The Good Society 12, no. 3 (2003).

4. Murray N. Rothbard, The Ethics of Liberty (Atlantic Highlands, NJ: Humanities Press, 1982).

5. Supra note 2.

6. Summa Theologica: “Of Human Law,” trans. 1947 by Fathers of the English Dominican Province.

7. Dr. Martin Luther King Jr., “I Have a Dream” speech, 1963, http://www.usconstitution.net/dream.html, emphasis added.

8. DECLARATION OF INDEPENDENCE, para. 1, 1776.

9. V for Vendetta (Warner Bros., 2006).

Chapter 1

1. Ayn Rand, The Fountainhead (New York: Bobbs-Merrill, 1943).

2. Law Notes, vol. 5 (1902), http://google.co.uk/books?id=wxwqA.

3. “When Pure Democracy Fails,” The Green Libertarian, August 7, 2010, http://greenlibertarian.net/index.php/news/301-when-pure-democracy-fails.

4. James Madison, Federalist No. 10, 1787.

5. This full interview is available at http://www.youtube.com/watch?v=p-5_pv8csMY.

6. DECLARATION OF INDEPENDENCE, para. 2, 1776.

Chapter 2

1. David King, “Eminent Domain Changes Seek to Limit State’s Power to Seize Property,” Gotham Gazette, February 4, 2010.

2. Ibid.

3. Karen Freifeld, “Columbia University’s Harlem Expansion Is Upheld by New York’s Top Court,” Bloomberg, June 25, 2010.

4. James V. DeLong, Property Matters: How Property Rights Are Under Assault—and Why You Should Care (New York: Freedom Press, 1997).

5. Roger Pilon, Cato Handbook for Congress: Policy Recommendations for the 108th Congress (Washington, DC: Cato Institute, 2003).

6. Tarso Ramos, “Regulatory Takings and Private Property Rights,” Political Research Associates, 1995, www.publiceye.org/eyes/privprop.html.

7. Walter Block, “Rent Control,” Library of Economics and Liberty, http://www.econlib.org/library/Enc/RentControl.html.

8. Ibid.

Chapter 3

1. Beauharnais v. Illinois, 343 U.S. 250, 287 (1952).

2. James Madison, “The Question of a Bill of Rights,” 1788, http://www.constitution.org/jm/17881017_bor.htm.

3. Geoffrey R. Stone et al., The First Amendment (New York: Aspen Publishers, 2008), 20.

4. Schenck v. United States, 249 U.S. 47 (1919).

5. Frohwerk v. United States, 249 U.S. 204 (1919); Debs v. United States, 249 U.S. 211 (1919).

6. Frohwerk v. United States, 249 U.S. 204 (1919).

7. Supra note 3 at 30.

8. Brandenburg v. Ohio, 395 U.S. 444, 446 (1969).

9. Ibid., emphasis added.

10. Citizens United v. Federal Election Committee, 130 S. Ct. 876 (2010).

11. Holder v. Humanitarian Law Project, 130 S. Ct. 2705 (2010).

Chapter 4

1. Dan Ackman, “The Case of the Fat Aerobics Instructor,” Forbes, May 9, 2002, http://www.forbes.com/2002/05/09/0509portnick.html.

2. Ibid.

3. Ibid.

4. George Getz, “Fat Law Should Be Repealed,” Ifeminists.com, May 14, 2002, http://www.ifeminists.com/introduction/editorials/2002/0514b.html.

5. U.S. CONST., AMEND. I.

6. John Rawls, Political Liberalism (New York: Columbia University Press, 1993).

7. Thomas Paine, Rights of Man, 1791.

8. Walter E. Williams, “The Right to Discriminate,” Townhall.com, June 2, 2010, http://townhall.com/columnists/WalterEWilliams/2010/06/02/the_right_to_discriminate.

9. Laurence M. Vance, “Discrimination and a Free Society,” Lewrockwell.com, June 5, 2010, http://www.lewrockwell.com/vance/vance205.html.

10. Roger Pilon, “Crucial Line Between Public, Private Discrimination Missing from Law,” Cato Institute, May 30, 2003, www.cato.org/pub_display.php?pub_id=3129.

11. Plessy v. Ferguson, 163 U.S. 537 (1896). It held that “separate, but equal” train cars for blacks and whites are constitutional. It has since been overturned by Brown v. Board of Education, 347 U.S. 483 (1954).

12. John Stossel, “Fight Bigotry without Government,” Reason, June 3, 2010, http://reason.com/archives/2010/06/03/fight-bigotry-without-government.

13. Ibid.

14. Jacob Hornberger, “Rand Paul, Civil Rights, and More Liberal Hypocrisy on Race,” Campaign for Liberty, May 22, 2010, http://www.campaignforliberty.com/article.php?view=875.

15. John Stossel, “O’Reilly Tonight: Freedom of Association,” Foxbusiness.com, May 25, 2010, http://stossel.blogs.foxbusiness.com/2010/05/25/oreilly-tonight-freedom-of-association/.

16. Krissah Thompson and Dan Balz, “Rand Paul Comments About Civil Rights Stir Controversy,” Washington Post, May 21, 2010.

17. Charles W. Baird, “On Freedom of Association: Why Doesn’t Freedom of Association Apply in Labor Markets?” The Freeman: Ideas on Liberty 52, no. 7 (July 7, 2002).

18. Ibid.

19. Ibid.

20. Ibid.

21. Ibid.

22. Ibid.

23. Ibid.

24. Walter E. Williams, “The Right to Deal,” George Mason University, September 22, 2003, http://econfaculty.gmu.eu/wew/articles/03/deal.html.

Chapter 5

1. “TSA Detains Official from Ron Paul Group,” Washington Times, April 6, 2009.

2. Saenz v. Roe, 526 U.S. 489 (1999).

3. Shapiro v. Thompson, 394 U.S. 618 (1969).

4. Ibid.

5. Robert Higgs, Resurgence of the Warfare State: The Crisis Since 9/11 (Oakland, CA: Independent Institute, 2005), 36.

6. Ibid., 38.

7. “Bomb Parts Pass Checkpoints at 21 U.S. Airports,” ABCnews.com, March 17, 2006, http://abcnews.go.com/US/story?id=1735898.

8. Ibid..

9. Becky Akers, “Unshakable Faith,” Lewrockwell.com, January 11, 2010, http://www.lewrockwell.com/akers/akers118.html.

10. New York City Transit—History and Chronology, Metropolitan Transportation Authority, http://www.mta.info/nyct/facts/ffhist.htm.

11. Joan Gralla, “NY Subway Fares to Rise; Most Service Cuts Spared,” Reuters, May 11, 2009, http://uk.reuters.com/article/idUKTRE54A5QF20090511.

12. Albor Ruiz, “Immigration Laws Are Breaking Families Apart, Deporting Too Many Parents with US-born Children,” New York Daily News, July 9, 2009, http://www.nydailynews.com/ny_local/brooklyn/2009/07/09/2009-07-09_immigration_laws_are_breaking_families_apart_deporting_too_many_parents_with_usb.html.

13. David R. Henderson, “Raising the Minimum Wage Will Discourage Migration? It Just Ain’t So!” The Freeman: Ideas on Liberty 56, no. 9 (November 2006).

14. Dr. Ron Paul, “Immigration and the Welfare State,” Lewrockwell.com, August 9, 2005, http://www.lewrockwell.com/paul/paul269.html.

15. Steve Chapman, “Immigration and Crime: There’s Nothing to Fear from Illegal Immigrants,” Reason, February 22, 2010, http://reason.com/archives/2010/02/22/immigration-and-crime.

16. Ibid.

17. Steve Chapman, “Legalize Immigration: It’s Time to Focus on Letting Illegal Immigrants In,” Reason, May 31, 2010, http://reason.com/archives/2010/05/31/legalize-immigration.

18. Ibid.

19. Thomas Kaplan, “Bid for Trophy Becomes a Test of Iroquois Identity,” NewYork Times, July 12, 2010, A16.

Chapter 6

1. Charlie D’Agata, “Bloomberg Wants ‘Big Brother Britain’ for NYC,” LA Overview, May 12, 2010, http://www.laoverview.com/a7827-mayor-bloomberg-wants-big-brother-britain-for-nyc.

2. “Arizona Governor Proposes Ballot Measure to Save Speed Cameras,” The truthaboutcars.com, January 18, 2010, http://www.thetruthaboutcars.com/arizona-governor-proposes-ballot-measure-to-save-speed-cameras/.

3. Ibid.

4. Thom Hartmann, “Dear Clarence Thomas: It Happened on July 4, 1776,” Liberty Mulch, July 4, 2003, http://www.libertymulch.org/articles/030703_hartman_thom.html.

5. U.S. CONST. AMEND. IV, emphasis added.

6. U.S. CONST. AMEND. IX.

7. See Randy Barnett, “A Law Professor’s Guide to Natural Law and Natural Rights,” 20 Harv. J.L. & Pub. Pol’y 655 (1997).

8. Whalen v. Roe, 429 U.S. 589, 598–600 (1977).

9. Despite Justice Brandeis’s progressive thinking on many issues, and whose views I rarely agree with, he was dead-on in his views of privacy.

10. Samuel D. Warren and Louis D. Brandeis, “The Right to Privacy,” 4 Harv. L. Rev. 1931890.

11. Ibid., 195.

12. Olmstead v. United States, 277 U.S. 438, 478 (1928) (emphasis added).

13. Loving v. Virginia, 388 U.S. 1 (1967).

14. Stephanie Coontz, “Taking Marriage Private,” New York Times, November 26, 2007, www.nytimes.com/2007/11/26/opinion/26coontz.html.

15. Ibid.

16. Ellis Cose, “One Drop of Bloody History,” Newsweek, February 13, 1995, 70.

17. See supra note 13.

18. Ibid., 12.

19. DOMA Watch, http://www.domawatch.org/index.php.

20. Ibid.

21. Gill v. Office of Pers. Mgmt., 2010 U.S. Dist. LEXIS 67874 at *11 (D. Mass. July 8, 2010).

22. Ibid.

23. Igor Volsky, “Court Finds DOMA Unconstitutional, Say It Forces MA to ‘Violate the Equal Protection Rights of Its Citizens,’” ThinkProgress.org, July 8, 2010, http://thinkprogress.org/2010/07/08/mass-doma-case/; see also Massachusetts v. United States HHS, 2010 U.S. Dist. LEXIS 67927 (D. Mass. July 8, 2010) and Gill v. Office of Pers. Mgmt., 2010 U.S. Dist. LEXIS 67874 (D. Mass. July 8, 2010).

24. U.S. CONST. AMEND. X.

25. Massachusetts v. United States HHS, at 11.

26. Ibid. 39.

27. Ibid., 50.

28. Griswold v. Connecticut 381 U.S. 479, 500 (1965).

29. Ibid., 485.

30. See Senator Feingold’s Web site, http://feingold.senate.gov/issues_patriot.html.

31. Final Vote Results for Roll Call 398, http://clerk.house.gov/evs/2001/roll398.xml.

32. U.S. CONST. AMEND. IV.

33. Federal Bureau of Investigation, press release, http://www.fbi.gov/pressrel/pressrel07/nsl_faqs030907.htm.

34. Ibid.

35. Ibid.

36. Andrew P. Napolitano, “How Congress Has Assaulted Our Freedoms in the Patriot Act,” Lewrockwell.com, December 15, 2006, www.lewrockwell.com/orig6/napolitano2.html.

37. Supra note 33.

38. Kim Zetter, “FBI Use of Patriot Act Authority Increased Dramatically in 2008,” Wired, May 19, 2009, http://www.wired.com/threatlevel/2009/05/fbi-use-of-patriot-act-authority-increased-dramatically-in-2008/.

39. H.R. 3162, 107th Cong. (2001).

40. Douglas MacMillan, “Google Details Governments’ Data Demands,” Bloomberg BusinessWeek, April 21, 2010.

41. Ibid.

Chapter 7

1. Tom Knighton, “Prostitution: The Other Prohibition,” United Liberty, June 24, 2010, http://www.unitedliberty.org/articles/6176-prostitution-the-other-prohibition.

2. Paul Armentano, “The Case for Legalized Prostitution,” The Future of Freedom Foundation, December 1993, http://www.fff.org/freedom/1293e.asp.

3. “New York City Passes Trans Fat Ban,” MSNBC, December 5, 2006, http://www.msnbc.msn.com/id/16051436/.

4. John Coté, “Sugary-drink Ban Starts to Affect S.F. Sites,” Sfgate.com, July 6, 2010, http://articles.sfgate.com/2010-07-06/bay-area/21939137_1_vending-machines-soda-obesity.

5. Mary Katherine Ham, “Nanny State Looks to Ban Salt in NY,” The Weekly Standard, March 11, 2010.

6. Ibid.

7. Eric Felten, “Thin Edge of the Wedge: A Fat Kid,” Wall Street Journal, April 30, 2010.

8. Ibid.

9. Dr. Sally Satel, “The Waiting Game,” American Enterprise Institute for Public Policy Research, June 26, 2006, www.aei.org/docLib/20060607_SatelQF.pdf.

10. The Organ Procurement and Transportation Network provides further information: http://optn.transplant.hrsa.gov/data/.

11. Ibid. You can watch the ups and downs of the organ list.

12. Ibid.

13. Dr. Sally Satel, “About That New Jersey Organ Scandal,” American Enterprise Institute for Public Policy Research, July 26, 2009, www.aei.org/article/100806.

14. Benjamin E. Hippen, “Organ Sales and Moral Travails: Lessons from the Living Kidney Vendor Program in Iran,” Cato Institute, Policy Analysis no. 614, March 20, 2008.

15. Supra note 13.

16. David E. Harrington and Edward A. Sayre, “Paying for Bodies, But Not for Organs,” Cato Institute, 2006, http://www.cato.org/pubs/regulation/regv29n4/v29n4-1.pdf.

17. Supra note 9.

18. Ibid.

19. Alex Tabarrok, “The Meat Market,” Wall Street Journal, January 8, 2010.

20. Supra note 13.

21. Ibid.

22. Supra note 19.

23. Ibid.

24. Ibid.

25. “Number of U.S. ESRD Patients Exceeds 500,000,” Renal Business Today, September 19, 2008, http://www.renalbusiness.com/hotnews/half-million-esrd-patients.html.

26. Dr. Sally Satel, “Organs for Sale,” November 2006, http://www.sallysatelmd.com/html/a-amer01.html.

27. Virginia Postrel, “. . . With Functioning Kidneys for All,” The Atlantic, http://www.theatlantic.com/magazine/archive/2009/07/with-functioning-kidneys-for-all/7587/.

28. Ibid.

29. Gary S. Becker and Julio Jorge Elías, “Introducing Incentives in the Market for Live and Cadaveric Organ Donations,” University of Chicago, 2002, http://home.uchicago.edu/~gbecker/MarketforLiveandCadavericOrganDonations_Becker_Elias.pdf.

30. Supra note 19.

31. Ibid.

32. Ibid.

33. Ibid.

34. Supra note 9.

35. Ibid.

36. Jon Gettman, “Lost Taxes and Other Costs of Marijuana Laws,” Drugscience.org, http://www.drugscience.org/Archive/bcr4/3Availability.html.

37. “The Alcohol Link,” Uncle Mike’s Library, April 13, 2009, http://www.unclemikesresearch.com/the-alcohol-link/.

38. Ibid.

39. John Stossel, “End the Drug War,” Creators.com, http://www.creators.com/opinion/john-stossel/end-the-drug-war.html.

40. Ibid.

41. Ibid.

42. Dr. Jeffrey A. Miron, “The Budgetary Implications of Marijuana Prohibition,” Marijuana Policy Project, June 2005, http://www.prohibitioncosts.org/mironreport.html.

43. Ibid.

44. http://www.prohibitioncosts.org/.

45. Randy Balko, “A Drug Raid Goes Viral,” Reason August 2010, http://reason.com/archives/2010/07/16/a-drug-raid-goes-viral.

46. Ibid.

Chapter 8

1. James A. Donald, “Natural Law and Natural Rights,” Jim.com, http://jim.com/rights.html.

2. McDonald v. City of Chicago, 2010 U.S. LEXIS 5523, at *47 (2010).

3. For a historical overview of Kristallnacht and the 1938 pogroms please see the United States Holocaust Memorial Museum’s exhibition, http://www.ushmm.org/museum/exhibit/online/kristallnacht/frame.htm.

4. Michael Berenbaum, “Kristallnacht,” Encyclopaedia Britannica Online, http://www.britannica.com/EBchecked/topic/323626/Kristallnacht.

5. Kathy Chang, “Those Who Were There Remember Kristallnacht, Holocaust,” Greater Media Newspapers, http://ws.gmnews.com/news/2009-12-16/front_page/006.html.

6. Supra note 3.

7. Robert Faurisson, “The Warsaw Ghetto ‘Uprising’: Jewish Insurrection or German Police Operation?” Journal of Historical Review 14, no. 2 (March 1994): 2–5.

8. James T. Areddy, “Staring Down the Barrel: The Rise of Guns in China,” Wall Street Journal, October 14, 2008.

9. Information from the Stockholm International Peace Research Institute (SIPRI), http://www.sipri.org/. Please see the databases for yearly data.

10. Ibid.

11. Report of the Subcommittee on the Constitution of the Committee on the Judiciary, United States Senate, 97th Cong., 2d Sess. (1982), SuDoc# Y4.J 89/2: Ar 5/5, emphasis added.

12. Brady Handgun Control Act, 103rd Cong. (Pub.L. 103-159, 107 Stat. 1536), (1993).

13. John R. Lott Jr., More Guns, Less Crime: Understanding Crime and Gun Control Laws (Chicago: University of Chicago Press, 2010), 237 (for a complete statistical analysis of gun control laws and the negative impact they have on the country and local communities).

14. Gary Kleck, Point Blank: Guns and Violence in America (Piscataway, NJ: Aldine Transaction, 1991), 47–48.

15. Dr. Paul H. Blackman, “The Armed Criminal in America,” National Rifle Association Institute for Legislative Action, September 9, 2003, http://www.nraila.org/issues/articles/read.aspx?id=117.

16. Supra note 1.

17. Nicole Marshall and Matt Barnard, “Intruder Who Was Shot, Killed by Tulsa County Homeowner Identified,” Tulsa World, April 2, 2010, http://www.tulsaworld.com/news/article.aspx?subjectid=11&articleid=20100402_11_0_TURLEY322310.

18. Supra note 13 at 241.

19. Ibid.

20. “When Mass Killers Meet Armed Resistance,” Freestudentsblogspot.com, April 18, 2007, http://freestudents.blogspot.com/2007/04/when-mass-killers-meet-armed-resistance.html.

21. Massad Ayoob, “Meet Otis McDonald,” Backwoods Home Magazine, March 17, 2010, http://backwoodshome.com/blogs/MassadAyoob/2010/03/17/meet-otis-mcdonald/.

22. Ibid.

23. Supra note 2 at 15.

24. Ibid., 43.

Chapter 9

1. Joseph R. Strayer, On the Medieval Origins of the Modern State (Princeton, NJ: Princeton University Press, 1973), 18.

2. 4 Parl. Hist. Eng. 1774 (1700).

3. “Seditious Libel,” The Free Dictionary, http://legal-dictionary.thefreedictionary.com/Seditious+Libel.

4. 10 H.C. Jour. 1688–93, at 1 (1803), given at the Court in the Hague, October 10, 1688.

5. Stephen A. Higginson, “A Short History of the Right to Petition Government for Redress of Grievances,” 96 Yale L.J. 142, 153 (1986).

6. Ibid., 149.

7. “A Petition Clause Analysis of Suits Against the Government: Implications for Rule 11 Sanctions,” 106 Harv. L. Rev. 1111, 1115 (1993).

8. Commonwealth v. Beaumarchais, 7 Va. 122 (1801) (opinion of Edmunton, C.J.), emphasis added.

9. Bi-Metallic Investment Co. v. State Board of Equalization, 239 U.S. 441 (1915).

10. W. Channing, Remarks on the Slavery Question, in a Letter to Jonathan Phillips, Esq. (Boston: J. Munroe, 1839), 15, 17.

11. Supra note 5 at 158.

12. www.mlkonline.net/dream.html.

Chapter 10

1. This anecdote is based on Robert B. Stinnett, Day of Deceit: The Truth About FDR and Pearl Harbor (New York: Free Press, 2000).

2. “The McCollum Memo,” Whatreallyhappened.com, October 7, 1940, http://whatreallyhappened.com/WRHARTICLES/McCollum/index.html.

3. Laurence M. Vance, “Rethinking the Good War,” Lewrockwell.com, 2009, http://www.lwerockwell.com/vance/vance181.html.

4. Ibid.

5. Bettina Bien Greaves, “Japan’s Gift to FDR,” Lewrockwell.com, June 29, 2010, http://www.lewrockwell.com/orig11greaves1.1.1.html.

6. Anne Leland and Mari-Jana Oboroceanu, American War and Military Operations Casualties: Lists and Statistics, Congressional Research Service, February 26, 2010, http://fpc.state.gov/documents/organization/139347.pdf.

7. Robert Higgs, Resurgence of the Warfare State: The Crisis Since 9/11 (Oakland, CA: Independent Institute, 2005). Much of the content for this chapter is inspired by this book, which is both brilliant and provocative in its exploration of the 9/11 crisis.

8. Ibid., 24.

9. Robert Higgs, “What’s So Special About Those Killed by Hijackers on September 11, 2001?” Lewrockwell.com, September 13, 2003, http://www.lewrockwell.com/higgs/higgs21.html.

10. Supra note 7 at 67.

11. Robert Higgs, “If We’re Really in Danger, Why Doesn’t the Government Act as If We’re in Danger?” Independent Institute, October 28, 2002, http://www.independent.org/newsroom/article.asp?id=114.

12. Ibid.

13. Supra note 7.

14. Ibid., 24.

15. Ibid., 43.

16. Backgrounder: Soldiers at War, PBS, October 16, 2008, http://www.pbs.org/pov/soldiersofconscience/special_background.php. (Web site provides additional data regarding conscientious objectors.)

17. Supra note 9 at 12.

18. William H. Rehnquist, All the Laws but One: Civil Liberties in Wartime (New York: Knopf, 1998), 192.

19. Supra note 7 at 11.

20. Ibid., 10.

21. Ibid.

22. Ibid., 25.

23. Ibid., 4.

24. Ibid., 96.

25. Ibid., 61.

26. Ibid., 63.

27. Ibid., 59.

28. Robert Higgs, “Wartime Prosperity? A Reassessment of the U.S. Economy in the 1940s,” Independent Institute, March 1, 1992, http://www.independent.org/newsroom/article.asp?id=138.

29. Ibid.

30. Supra note 7 at 79.

31. Ibid.

32. Supra note 9.

33. Ibid., 145.

34. Ibid., 223.

Chapter 11

1. James Madison, Notes of Debates, 336–37 (statement of J. Wilson).

2. James Madison, speech before the U.S. House of Representatives, June 8, 1789.

3. Trial Record from Zenger’s A Brief Narrative of the Case and Trial of John Peter Zenger (1736), http://law2.umkc.edu/faculty/projects/ftrials/zenger/zengerrecord.html.

4. Ibid.

5. Burton Alva Konkle, The Life of Andrew Hamilton, 1676–1741: “The Day-Star of the American Revolution” (Philadelphia: National Publishing Co., 1941), 104.

6. For a further discussion of this issue, see Andrew Bacevich, The Limits of Power: The End of American Exceptionalism (New York: Metropolitan Books, 2008).

Chapter 12

1. Murray N. Rothbard, The Case Against the Fed (Auburn, AL: Ludwig von Mises Institute, 1994).

2. http://quotes.liberty-tree.ca/quotes_by/andrew+jackson.

3. Ludwig von Mises, Theory of Money and Credit (1912); for a more recent edition, see the 2009 edition (Orlando: Signalman Publishers). Mises explained monetary and banking theory by applying the marginal utility principle to the value of money and then proposing a new theory of industrial fluctuations. Hayek used this as a foundation to build a new theory of the business cycle, which is what later became known as the “Austrian Business Cycle Theory.” See Friedrich Hayek, Prices and Production (London: G. Routledge, 1931) and Friedrich Hayek, The Pure Theory of Capital (London: Macmillan, 1941).

4. For a complete account of the formation of the Federal Reserve System, the following books are highly suggested: Ron Paul’s End the Fed (New York: Grand Central Publishing, 2009); Murray N. Rothbard’s The Case Against the Fed, supra note 1; and G. Edward Griffin’s The Creature from Jekyll Island (Appleton, WI: American Opinion,1994).

5. Supra note 1.

6. Ron Paul, End the Fed.

7. Executive Order 6102 was an Executive Order signed on April 5, 1933, by U.S. President Franklin D. Roosevelt “forbidding the Hoarding of Gold Coin, Gold Bullion, and Gold Certificates” by U.S. citizens.

8. Mike Hewitt, “Ben’s Helicopters Are Here!” DollarDaze, December 1, 2008, http://dollardaze.org/blog/?post_id=00523.

Chapter 13

1. Murray N. Rothbard, “The Myth of Neutral Taxation,” Lewrockwell.com, http://www.lewrockwell.com/rothbard/rothbard36.html.

Chapter 14

1. Joel Feinberg, The Moral Limits of the Criminal Law (Oxford, England: Oxford University Press, 1984). My former professor and great philosopher, Joel Feinberg, inspired this chapter. His four-volume treatise on the moral limits of the criminal code provides great insight as to how the government criminalizes acts which cause no harm. Specifically, direct credit must be given for the bus concept, or as I refer to it, “Feinberg’s bus.” While our views diverge at many points, Feinberg’s treatise is a must read for anyone interested in philosophical views of the criminal law in a free society.

2. John Baker, “Revisiting the Explosive Growth of Federal Crimes,” Heritage Foundation, June 16, 2008, http://www.heritage.org/Research/Reports/2008/06/Revisiting-the-Explosive-Growth-of-Federal-Crimes.

3. Ibid.

4. Bureau of Justice Statistics, Key Facts at a Glance: Direct Expenditures by Criminal Justice Function, 1982–2006, http://bjs.ojp.usdoj.gov/content/glance/tables/exptyptab.cfm.

5. http:www.lewrockwell.com/vance/vance204html.

6. Francie Grace, “Foie Gras Banned in Chicago,” CBS News, April 27, 2006, http://www.cbsnews.com/stories/2006/04/27/national/main1550028.shtml.

7. Glenn Blain et al., “Gov. Paterson Pardons Army Veteran Osvaldo Hernandez of Felony that Blocked Him from Joining NYPD,” New York Daily News, December 29, 2009.

8. U.S. National Debt Clock, http://www.brillig.com/debt_clock/ (accessed August 4, 2010).

9. Cohen v. California, 403 U.S. 15 (1971).

10. Kentucky Resolutions, adopted November 10, 1798.

11. 545 U.S. at 45.

12. Michael S. Moore, Law and Psychiatry: Rethinking the Relationship (New York: Cambridge University Press, 1984).

Chapter 15

1. Declaration of Independence, para. 2, 1776.

2. Ibid.

3. Source not known.

4. Declaration of Independence, para. 2, 1776.

5. Letter of Thomas Jefferson to William Stephens Smith, 1787.



Index

A

abolitionist movement, 152

abortion, xxxiii

acts, vs. laws, xviii, xxvii

Adams, John, 1, 14, 41

Adams, John Quincy, 175

Agricultural Adjustment Act of 1938, 30

airlines, armed pilots or passengers, 132–133

airport security, 75–76

scanner machines, 68

Akhtiar, Mohammed, 198

Aldrich, Nelson W., 212

Alien and Sedition Acts of 1798, 41

Alito, Samuel, 135–136

American Recovery and Reinvestment Act, 229

American Revolutionary War, xxix, 1–2

Appalachian School of Law (Grundy, Virginia), 133

Arizona immigration law, 189–190, 191–192

Augustine (saint), xvi, 150

Austrian Business Cycle Theory (ABCT), 207, 214

B

Baird, Charles, 65

bank run, 204, 211, 212

banks, 8, 204–206

Barnett, Randy, xxii, xxvii, xxxii, 70–71

barter trade method, 202

Bastiat, Frédéric, 2–3, 225

Becker, Gary, 113

Bierfeldt, Steve, 67–68

The Big Short (Lewis), 32

bin Laden, Osama, 262

Black Codes after Civil War, 125

Blackstone, William, 182–183, 195, 198

Bloomberg, Michael, 84, 106

body ownership, 103–119

Bolt, Robert, A Man for All Seasons, xviii, 199

bonds, 213

boom-and-bust cycle, 207, 208–209, 217

border control, 80–81

Bourne, Randolph, 163

Bradwell v. Illinois (1873), xxv

Brady Handgun Prevention Act, 128

Brandeis, Louis, 87–88, 89

Brandenburg, Clarence, 44

Bretton Woods, 215

Brewer, Jan, 85

British Petroleum (BP), 12–13

Brooklyn Dodgers, integration, 60

Brown v. Board of Education (1954), 66, 156–157, 188

Bryan, William Jennings, 164

Buchanan, Pat, 8

Bush, George W., 165, 175

business, controls during World Wars, 169

Butler, Smedley Darlington, War Is a Racket, 172

C

Calder v. Bull (1798), xxx

Calhoun, John, 154

California, Proposition 8, 93–94

cartel, 209–210, 211

cause of action, 251

central banking, 205, 206–207

Chase, Samuel, xxix–xxx

checks and balances, 196

China, gun ban, 124–125

Chodorov, Frank, 222, 231, 237

Chomsky, Noam, 38

Citizens United v. Federal Election Commission (2010), 45

civil disobedience, 260

civil law, 251

Civil Rights Act of 1964, 61–63

civil rights movement, xxviii

“clear and present danger,” 42

Clinton, Hillary, 218

Cohen v. California (1971), 249

collective bargaining, 25–26, 64

collectivist, 5

Columbia University, 19

Common Sense (Paine), 7–12

common-law marriages, 90

Commonwealth of Massachusetts v. United States

Department of Health and Human Services (2010), 92

Community Reinvestment Act of 1977, 31–33

conscientious objectors, 167

consensual conduct, criminalization, 243

constitutionality of law, presumption of, 184–188

Continental Congress, 13

contraception, 94–95

contract law, 227–228

contract rights, recklessness with, 33–34

contracts, 27–28

Cosby, William, 192

criminal conduct, 240–241

criminal law, 251

criminalization of offenses, 245

currency, 203

D

Daley, Richard M., 135

Dawson, Joan, 23

debt, government-issued, 233–236

Declaration of Independence, xi, xxix, 1–16, 258–259

defense authorization bill for 2004, 171

Defense of Marriage Act (DOMA), 91–94

democracy, 6

democratic majority, 224–226

deportation, 78–79

DiLorenzo, Thomas, 8

District of Columbia v. Heller (2008), 134–136

Donald, James A., 122, 131

Douglas, William O., 38, 188

draft, 167

Dred Scott’s Revenge (Napolitano), 59

drugs, 115–119

Drummond, David, 100

due process, 178

expediency and public necessity, 182–183

Natural Law and, 179–182

presumption of liberty, 183–188

E

economic behavior, power to regulate, 30–31

Economic Opportunity Act of 1964, 218

Eland, Ivan, 171

elections, 44–45, 262

Elementary and Secondary Education Act of 1965, 218

Elías, Julio, 113

Emanuel, Rahm, 161, 162

eminent domain, 18, 21

English Bill of Rights (1689), 122, 143

enumerated powers, 21

Epstein, Richard, Takings, 25

equality, 14–15

Espionage Act of 1917, 41–42, 169

Eternal Law, xvii–xviii

The Ethics of Liberty (Rothbard), xxvi

evil, 244

ex post facto laws, xxx, 178, 180

Exxon Valdez disaster, 12

F

fairness from government, 177–199

fear, to justify war, 164

Federal Bureau of Investigation, 97

Federal Deposit Insurance Corporation (FDIC), 211

Federal Reserve Act of 1913, 207, 212–213

Federal Reserve System, 201–202, 207

Federal Safe School Zone Act, 134

The Federalist Papers, 6–7

Feinberg, Joel, 240

The Moral Limits of the Criminal Law, 244–246

fiefs, 17–18

Filburn, Roscoe, 30

Filled Milk Act, 184

Firearms Owners Protection Act of 1986, 127

food regulation, 106–108

forced association, 52, 57

Foreign Sovereign Immunities Act (FSIA), 148

Forest City Ratner’s (FCR) Atlantic Yards project, 17

Frankfurter, Felix, 197, 199

Franklin, Benjamin, 6, 142

free will, xix, xxi

freedom, 255

myth or reality, xi–xiii

promise of, xxviii–xxxi

war and, 166

freedom not to associate, 52–54

freedom of association, 51–66

freedom of speech, 37–50

obscenity restrictions, 45–47

in political elections, 44–45

restrictions on time, place, and manner, 47–48

freedom to travel, 67–82

Friedman, Milton, 170, 215

frivolous lawsuits, 140

Frohwerk v. United States (1919), 42–43

Fuller, Lon L., 190–191

G

“gag rule” of Congress, 152

George Washington Bridge (NY/NJ), 72–73, 232

Gilbert, Todd, 133

Gill v. Office of Personnel Management (2010), 92

global monetary system, 215

gold, 203–204, 214, 215, 217, 219

Goldberg, Arthur, 185–186

Goldstein, Robert, 43

Gonzales v. Raich (2005), 250

goods, 4

Google, 87, 100

Gore, Al, 110

government

abuse of power, 2

authority to track individual movement, 96

current state in U.S., 263

Natural Law constraints, xxxi

police power of, 21

purpose of, xiii

regulation of economic behavior, 30–31

right to reject, 257–264

role of, 3

and trust, 237

unjust actions of, 260

government agencies, 169–170

government budget, 171

government-issued debt, 233–236

Great Depression, 214

Greaves, Bettina Bien, 161

Griswold v. Connecticut (1965), 88, 185–186

gross domestic product, war and, 173

gun control, 121, 129–132

Gun Control Act of 1968, 127

gun rights, Supreme Court and, 134–136

H

habeas corpus, 149

Haines, Charles Grove, 178

Hamilton, Alexander, 18, 192–193, 195

Harlan, John Marshall, 58, 154, 249

harm, 241–244

private vs. public, 251–254

Hayek, Friedrich A., 207, 214

Hazlitt, Henry, Economics in One Lesson, 235–236

health care regulation, 100–101

health of state, and war, 161–163

Heisenberg Effect, 86

hemp, 115

Hernandez, Osvaldo, 246–247, 251

Higginson, Stephen, 152

Higgs, Robert, 75, 162, 165–166, 171, 173, 175

Higher Education Act of 1965, 218

Holmes, Oliver Wendell, Jr., 22, 42, 43, 151

Home Building & Loan Association v. Blaisdell (1934), 28

homosexuality, Phelps protest at funeral, 37

“hot burglary,” 130

Human Law, xxvi–xxix

Hurston, Zora Neale, Their Eyes Were Watching God, 65

I

immigration policy, 24–25, 78–81

income taxes, 18, 170

individual, right to discriminate, 53–55

inflation, 211, 216–217

innocent until proven guilty, 181

interest rates, 207–208, 213–214

Internal Revenue Service, 140

Internet searches, 99–100

interracial marriages, 89–90

Iran, elimination of organ transplant shortage, 113

Iraq, 175

Iroquois tribe, travel restrictions, 81

J

Jackson, Andrew, 205–206

Jacobs, Glenn, 24

Japan, U.S. intent to provoke attack by, 160

Japanese Americans, internment, 73–74, 167–168

Jazzercise, 51–52

Jefferson, Thomas, xvi, xviii, xxxiv, 14, 205, 216–217, 258–259

Jim Crow laws, 59–60, 61, 191

Jindal, Bobby, 12

Johnson, Lyndon B., 164–165, 218

judicial petitions, 145–147

jury, 192–199

jury nullification, 193

just power, 21–22

juvenile justice system, 196–197

K

Katzenbach v. McClung (1964), 62

Kelo v. City of New London (2005), 19–20

Kennedy, Anthony M., 45

Keynes, John Maynard, 215

Khrushchev, Nikita, xv

kidney dialysis costs, 112–113

kidney shortage, 108–114

king, 15

King, Martin Luther Jr., xxviii–xxix, xxxiii, 157, 260

Koch, Ed, 29

Korematsu v. United States (1944), 74, 168

Kristallnacht, 123–124

Ku Klux Klan, 44

L

labor unions, 63–65

Las Vegas, 95

laws, 189–192

vs. acts, xxvii, xxxi

fairness in, 179–182

standards, 190

lawsuits, frivolous, 140

legal paternalism, 246–250

legal tender, 202

legislative petitions, 145–147

lender of last resort, 205

Lewis, Michael, The Big Short, 32

libertarian understanding of Natural Rights, xxiv

liberty, 259

presumption of, 183–188

vs. security, 198–199

libido dominandi, 150–151

Lincoln, Abraham, 207

Lindbeck, Assar, 30

litigation procedure, 193–195

Locke, John, 1–2, 4

London, surveillance camera system, 84

Loving v. Virginia (1967), 90–91

M

Madison, James, 18, 39, 122, 147, 164, 166, 174, 182, 205

The Federalist Papers, 6–7

Magna Carta (1215), 195

majority rule, xxxi, xxxii, 6

marijuana, 117, 250

market economy, wealth redistribution and, 232

marriage, 88–91

Marshall, John, 153

Marshall, Thurgood, 40

McCollum, Arthur, memorandum, 160

McDonald v. City of Chicago (2010), 135

McKinley, William, 164

Medicare, 218

mercantile system, 11

military presence, 10–11

military-industrial complex, 172

Miller v. California (1973), 46

minimum wage law, 25, 33–34, 80

minority, Rule of Law to protect, 57

Miron, Jeffrey, 117

money, 201–220

money supply, 209–210, 211, 216, 217–218

Moore, Michael S., 254

moral limits for laws, 239–255

moral universalism, 197

Morgenthau, Henry Jr., 236

mortgage lenders, racism accusations, 31

Mullen, Michael, 218

Murphy, Frank, 168

mutual consent, in freedom to associate, 52

N

Napolitano, Janet, 85

National Bank Act of 1864, 207

National Currency Act of 1863, 207

National Firearms Act of 1934, 126–127

National Labor Relations Act (NLRA), 63–64

National Organ Transplant Act of 1984, 109, 110

National Security Letters, 48, 96–98

Natural Law, xvi, 20, 187

due process and, 179–182

man-made law role in, xxvii

and moral universalism, 197

Natural Rights, xxii–xxvi, 4

capacity to foil tyranny, xxv

libertarian understanding of, xxiv

Navigation Acts (1650), 11

Nazis, gun laws, 123

negative freedom of association, 53

New York City

ban of trans fats at restaurants, 106

camera surveillance, 83–84

landlord-tenant law, 23

public transportation, 77

rent control, 29

New York Weekly Journal, 192

Nixon, Richard, 215, 218

O

Obama administration, 12, 68, 236

obscenity restrictions, 45–47

O’Connor, Sandra Day, 20, 250

offense, 244–246

Olmstead v. United States (1928), 87–88

Omnibus Crime Control and Safe Streets Act, 127

organ transplants, 108–114

P

Paine, Thomas, 13, 53, 258

Common Sense, 7–12

Papachristou v. City of Jacksonville (1972), 189, 191

Patriot Act, 24, 48, 96–99, 169, 262

Paul, Rand, 62–63

Paul, Ron, 80, 201

End the Fed, 214

peace, right to enjoy, 159–175

Pearl Harbor, 161

Pennsylvania Coal v. Mahon (1922), 22

people, rights over their government, 141–145

permits, for using property, 24

petitions, judicial vs. legislative, 145–147

Pfizer, 19–21

Phelps, Fred, 37–38

Pilon, Roger, 57

Plessy v. Ferguson (1896), 58, 156, 188

police power, of federal government, 21

popular sovereignty, right to petition and, 142

Portnick, Jennifer, 51

positive freedom of association, 52

Positivism, xviii, xxxi–xxxiii, 74, 223

Constitution rejection of, xxx

power, localization of, 10

prison population, 241

privacy, right to, 83–101

private business, right to discriminate, 53–55

private property, 17, 19–20, 25–26

private sector, 75

probable cause, and property forfeiture, 22

procedural due process, 178

professional sports, gender-based discrimination, 57–58

progressive tax, 224–226

prohibitions, 105–106

Prokhorov, Mikhail, 17

property rights, xxv–xxvi, 17–35, 223

permits for use, 24

right to transfer, 27–29

rights included in ownership, 23–24

use determination, 4

prosperity, from war, 173–174

prostitution, 104–106

protective tariffs, 8

public debt, 233–236

public housing, 230

public necessity, 230–231

R

railroads, government-subsidized, 77–78

Rand, Ayn, 5, 101

Ratner, Bruce, 17

reason, xix

redlining, 31

rehabilitation of criminals, 254

rent control, 29–30

Revenue Act of 1942, 170

Richardson, James O., 160

right to petition for redress of grievances, 139–157

duty of government to respond, 151–154

Rule 11 motions, 155–157

rights, 3–5

source of, xv–xxxiv

Roback, Jennifer, 59

Robinson, Jackie, 60

Roosevelt, Eleanor, 161

Roosevelt, Franklin, 74, 159, 167, 214

Roosevelt, Theodore, 212

Rothbard, Murray, 201, 213

The Ethics of Liberty, xxvi

Rothschild, Amschel, 205

Rule 11 motions, 155–157

Rule of Law, 57, 162

Rumsfeld, Donald, 175

S

sacrifice, 5

Saenz v. Roe (1999), 71

sales tax, 28, 229

same-sex marriages, 91–94

San Francisco, artificially sweetened drink ban, 106

Scalia, Antonin, 135

Schenck, Charles T., 42

Schulz, Robert, 153

science, laws of, xvii–xviii

search warrants. See National Security Letters

security, vs. liberty, 198–199

self-defense, 121–137

self-evident truths, xix–xx

self-preservation, xix

“separate but equal,” 58

September 11th 2001 attacks, 96, 148

Seven Bishops Case, 142–143

sex, payment for, 104–105

sexual freedom, 94–95

Shapiro v. Thompson (1969), 72

Siegel, Norman, 19

slavery, 6, 73

Smith, Norman B., 141

Snyder, Matthew, Phelps protest at funeral, 37

social compact, 257

social contract, taxation and, 226–228

social justice, 229

socialism, 223

sovereign immunity, 148–150

special interests, 11–13

The Spirit of ‘76 (film), 43

state. See also government

right to reject, 257–264

war as justification for, 163

states, constraints on, xxxi

Stimson, Henry L., 160

stock market crash of 1929, 214

Stossel, John, 116–117

Strayer, Joseph R., 141

stupidity, moral duty to disobey, 258–260

subsidiarity, xxiv

substantive due process, 178

Sutherland, George, 28–29

Switzerland, 131

T

Tabarrok, Alex, 112

Takings (Epstein), 25

Tauro, Joseph, 92, 93

Tax Relief and Health Care Act of 2006, 140

taxation, 221–237

evil of, 222–224

progressive tax, 224–226

social contract and, 226–228

Tea Party movement, 262

theft, 223

Thomas, Clarence, 20

torts, 251, 253

Transportation Security Administration (TSA), 67–68

travel

financial restrictions, 76–78

freedom to, 67–82

physical restrictions, 72–76

treasury bills, 216

tripartite nullification, 196

Tripartite Pact, 159

truisms, xx–xxi

Tucker, Gideon J., 6

Tuck-It-Away Associates, 19

tyranny, 198, 224

U

union security, 64

United Nations, Universal Declaration of Human Rights, 71–72

United States, intent to provoke attack by Japan, 160

United States Code, on terrorism, 49

U.S. Constitution, xxix, 121, 255

First Amendment, 38, 39

Second Amendment, 122–123, 127–128, 134–136

Third Amendment, 85–86

Fourth Amendment, 96, 98

Fifth Amendment, 22–23, 92, 178, 180

Ninth Amendment, xxx, 86

Tenth Amendment, 92

Thirteenth Amendment, 53, 73

Fourteenth Amendment, xxx, 125, 178, 180

Sixteenth Amendment, 222

Bill of Rights, xii, xxx, 39

Due Process Clause, 92

Equal Protection Clause, 58

guarantees, 85–86

Interstate Commerce Clause, 30, 34–35, 62, 71

Just Compensation Clause, 18, 21

on President as Commander in Chief, 166

and war, 162

U.S. Court of Appeals for Second Circuit in New York, 140

U.S. Defense Department, budget, 171–172

U.S. Government Printing Office, 241

United States v. Carolene Products (1938), 184–185, 186

University of Texas at Austin, 134

unreasonable search and seizure, 85

V

V for Vendetta, xxxiii

validity of laws, xvi, xxvii–xxviii

Vance, Laurence M., 56, 243

victimless crime, 242, 246–250

Vidal, Gore, 118

Vietnam War, 164–165

Violent Crime Control and Law Enforcement Act of 1994, 128–129

Virginia Polytechnic Institute and State University, 133

von Mises, Ludwig, 173

W

Wagner Act, 63–64

waiver of rights, 179

Walker, Vaughn, 94

war, 159–175

and health of state, 161–163

motives, 161

perpetual, as new normalcy, 174

prosperity from, 173–174

War Finance Corporation, 169–170

War on Poverty, 218

War on Terror, 48, 96, 165, 174

Warren, Earl, 91

Warsaw Ghetto uprising, 124

We the People Foundation for Constitutional Education, 139

We the People v. United States, 139

wealth, creation, 173

Weinstein, Henry, 17

welfare programs, 230

White, Harry Dexter, 215

Wickard v. Filburn (1942), 30

William the Conqueror, 17–18

Williams, Walter E., 54–55, 66

Williamson v. Lee Optical (1955), 187–188

Wilson, Woodrow, 41, 212

wiretapping, 87

World War I, 164, 213

World War II, printing money to fund, 215

Wyoming Valley Massacre, 43

Z

Zenger, John Peter, 192–193, 195–196



About the Author

A graduate of Princeton University and the University of Notre Dame Law School, Judge Andrew P. Napolitano is the youngest life-tenured Superior Court judge in the history of the State of New Jersey. He sat on the bench from 1987 to 1995, when he presided over more than 150 jury trials and addressed thousands of motions, sentencings, and hearings. He taught constitutional law at Seton Hall Law School for eleven years, and he returned to private practice in 1995. Judge Napolitano began television work in the same year.

As the Senior Judicial Analyst for Fox News, Judge Napolitano broadcasts nationwide on the Fox News Channel (FNC) and the Fox Business Network (FBN) throughout the day, Monday through Friday. He hosts FreedomWatch on FBN on weekdays, and he is the one of the rotating hosts for The Five, weekdays on FNC.

Judge Napolitano is a nationally recognized lecturer on the U.S. Constitution, the rule of law, civil liberties in wartime, and human freedom. He has been published in the New York Times, the Wall Street Journal, the Los Angeles Times, and numerous other publications. This book is his sixth on the U.S. Constitution.



[image: 9781595553508_INT_0319_001]

OEBPS/page-template.xpgt
               



OEBPS/images/9781595553508_INT_0003_001.jpg
Tuomas NELSON

NASHVILLE DALLAS MEXI

CITY RIO DE JANEIRO





OEBPS/images/9781595553508_INT_0319_001.jpg
Also by
ANDREW P. NAPOLITANO

LIES THE

GOVERNMENT

Thosias Netsox

Bomnloncom





OEBPS/images/cover.jpg
IT IS DANGEROUS TO

BE RIGHT

WHEN THE

GOVERNMENT
IS WRONG

THE CASE FOR PERSONAL FREEDOM

JUDGE ANDREW
NAPOLITAN






