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Introduction

Unless something goes drastically wrong in the next few centuries, most of
those who will ever live are yet to be born. Our actions have little impact on
those who are dead, considerable impact on those currently alive, and
potentially enormous impact on those who will live in the future. Perhaps
the most significant impact is that our decisions affect who those future
people will be, and even if there will be any future people at all. If we meas-
ure the moral significance of an action by the number of people it affects
and the impact is has on them, then our obligations to future generations
deserve to be the central topic of moral philosophy. Potential environmen-
tal crises give a new urgency to this discussion, as we now have some inkling
of the magnitude of our impact on future generations.

Despite its obvious importance, intergenerational ethics has not loomed
large in traditional moral philosophy. Only in the last few decades have
philosophers really begun to grapple with the complexities involved. Much
of the discussion has been highly technical, focusing on logical puzzles
regarding the value of existence, and the possibility of comparing the lives
of different possible individuals, or the value of different possible futures
for humanity. But underlying these abstruse technicalities are some of the
deepest moral questions. What makes life worth living? What do we owe to
our descendants? How do we balance their needs against our own?

This book is not a comprehensive treatment of the philosophy of our
obligations to future generations. Moral philosophy is an essentially com-
parative exercise. No theory is perfect, so our principal reason for adopting
a theory is that it does a better job than its rivals. A full treatment would
thus include a detailed evaluation of the leading alternatives. This would be
too large a task for a single book. Accordingly, I focus on developing my
account, and defending it against direct objections. While the first two
chapters sketch some of the difficulties facing competing accounts, I do
not pretend to offer any sustained critique of those alternatives. My aim is
modest. I claim that a particular kind of moderate Consequentialism does a
surprisingly good job of making sense of an independently plausible picture
of the moral terrain in this area. I do not claim to show that it is the only
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theory that does so, nor that the underlying picture is the only possible one.
As this area of morality is still at the exploratory stage, such self-contained
projects are a necessary preliminary task.

The book is limited in another way, as it focuses primarily on rules
governing individual morality. The accompanying theories of value and
justice are merely sketched. Once again, this is partly for reasons of space.
However, there are also more principled reasons. The construction of an
adequate Consequentialist theory of the morality of individual reproduc-
tion requires a value theory with certain general features. These general
requirements rule out some popular accounts of value, but leave many
questions undecided. While a complete Consequentialist theory would
have to answer these further questions, we can leave them to one side for
our present purposes. (My own attempt at a full theory of value is presented
in ‘Valuing the Future’.) At the other end, I argue that any Consequentialist
theory of justice must be built on our theory of individual morality. While
we can draw some general lessons about justice from that account of
individual morality, many of the details of the former depend on empirical
factors not strictly relevant to the evaluation of the latter. Such details can
also be put to one side for the moment.

1.1. Two Kinds of Intuition

One primary purpose of a moral theory is to unify and makes sense of
our considered moral judgements or intuitions. Such intuitions fall into
two general categories. A decisive intuition represents a judgement any
acceptable moral theory must accommodate. Most thought experiments are
designed to generate decisive intuitions. The usual aim is to construct a
story where the recommendations of a particular theory conflict with a
decisive intuition. Once we accept that the intuition is decisive, we must
abandon the theory.

If we all always agreed in our considered moral judgements, then all our
intuitions would be decisive. However, such agreement is not to be found.
Sometimes intuitions are used, not to refute theories, but to distinguish
them. This role of intuitions is particularly useful in teaching moral
philosophy, especially as students are often more divided in their intuitive
reactions than professional philosophers. For instance, many philosophers
treat Nozick’s experience machine as a decisive blow against hedonism.'
My second-year undergraduate classes consistently divide in half over this
thought experiment. At least half the class hold that a passive life in the

! Nozick, Anarchy, State, and Utopia, 42-5.
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experience machine would be just as valuable as a real life filled with
struggle and achievement. Unsurprisingly, this group does not make it through
the rigours of graduate school, and thus their view is under-represented in
professional philosophy.

There is no definite line between decisive and distinguishing intuitions.
No intuition is uncontroversially decisive, if only because there is always a
niche in the philosophical marketplace for the first person who rejects it.
Partisans of particular moral theories often present an intuition as decisive,
when their opponents would see it as distinctive of that particular theory.

In this book I present a theory designed to make sense of a set of intui-
tions concerning the comparative value of possible futures and our obliga-
tions to future generations. Some of these intuitions I take to be decisive:
any acceptable theory must accommodate them. I believe, however, that
there are very few decisive intuitions in this complex and underexplored
moral terrain. I certainly do not claim that my account is the only one
capable of accommodating these decisive intuitions. However, my theory
also accommodates a number of secondary intuitions. My claim is that
this total set of intuitions represents a reasonable and coherent picture of
morality, and that the theory I construct around them is the best way to
make sense of that picture. This is enough to render the theory worthy of
further exploration.

Much contemporary debate over our obligations to future generations
centres on stark choices or comparisons, where we are told that a given
theory offers one verdict, and that ‘our moral intuitions” deliver the oppo-
site. Both claims should always be treated with suspicion. We must ask
whether the theory really does yield that particular conclusion. We must
also look behind our intuitive reactions or judgements, to see what implicit
theoretical or practical assumptions they presuppose. Intuitions are often as
theory-laden as our moral theories themselves. We must always be wary of
deploying our intuitions too far from home. In particular, I argue that
many of our strongest intuitions relate, not to the values of outcomes, but
to the rightness or wrongness of actions. The solution to common puzzles
in value theory may lie in a new theory of right action.

On the other hand, we cannot develop our theory of right action in
isolation. Both our theory of value and our theory of right action must
respond to morally significant features of human well-being, especially
human agency. Consequentialists often treat well-being as a ‘black box’. Our
theory of value aggregates “whatever makes life worth living’, and then
our theory of right action responds to “whatever makes outcomes valuable’.
If this were a feasible strategy, then much of the present book would
be redundant. Unfortunately, this eudaimonic agnosticism is untenable. Any
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given moral intuition reflects a total picture of morality, with implicit
accounts of individual well-being, of the aggregation of well-being, and of
right action. In particular, I shall argue that the intuitions behind the
Demandingness Objection, along with some compelling intuitions pre-
sented in this chapter, show that our moral theory must reflect two key
features of human beings: our physiological needs and our rational agency.
We shall see these two features play many roles throughout this book.

I am aware that the use of intuitions and examples in ethics is not
uncontroversial. We need to be wary of placing too much weight on
intuitions, especially those relating to fantastical examples. However, it is
hard to see how ethics could be pursued at all without some reference to
intuitions or examples. It is also worth noting that most of the examples
discussed in this book are not too fantastical, at least not by the standards of
contemporary analytic philosophy.

Two topics dominate the literature on future generations. Consequentialists
study an array of puzzles in value theory. They seek Parfit’s Theory X: a
complete, consistent, intuitively plausible account of the comparative values
of different possible histories of the world.> For non-Consequentialists,
debate focuses on the Non-Identity Problem presented in Section 1.3, and
on related problems in political philosophy.

My approach is different. I argue that the real difficulty for the Con-
sequentialist approach lies not in value theory, but in its account of right-
ness—the bridge from value to action. I begin with three basic intuitions
that any adequate account of our obligations to future generations should
accommodate. I then show that non-Consequentialist moral theories stuggle
with the first two intuitions (I extend this to cover non-Consequentialist
political theories in Chapter 2), while extant Consequentialist theories struggle
with the last. This is why a Consequentialist theory that accommodates all
three intuitions is worth seeking.

1.2. Three Basic Intuitions

Consider the following tale.

The Selfish Parents. Jane and Jim are a new age couple, keen to explore
their own capacity for self-awareness and compassion. Although they could

conceive a perfectly healthy child, they choose to have a child with a very
severe disability, as this will provide them with a range of new emotional

% Parfit, Reasons and Persons, 378.
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experiences. Suppose their child will suffer from Tay-Sachs disease, whose
usual course is as follows.?

The child appears well at birth and develops normally for six to eight months when
progressive psychomotor degeneration slowly begins. By eighteen months the child
is likely to be paralysed and blind, unable to take food by mouth, suffering from
constipation and decubitus ulcers. There are increasingly frequent convulsions
which cannot be controlled by medication. The last few years of the child’s life are
usually spent in a vegetative state.

If we find Jane and Jim’s behaviour morally unacceptable, then we endorse
the following decisive intuition.

The Basic Wrongness Intuition. It is wrong gratuitously to create a child
whose life contains nothing but suffering.

This is a minimal intuition.* Commonsense morality places more stringent
constraints on parents. If you opt to have children, then there are many
things you are obliged to do for them. For instance, it is wrong to reproduce
if one cannot ensure that one’s child’s basic needs will be provided for, or to
create a child merely in order to sell her into slavery or keep her in a cage.’

Many people also believe it is wrong gratuitously to create a child with (even
mild) disabilities, when one could have just as easily (i.e. at no greater cost to
oneself ) created a perfectly healthy child. This intuition is not universal, but it
represents a distinctive commitment of any broadly Consequentialist approach
to our obligations to future generations, as we shall see.

The Basic Wrongness Intuition also has a collective analogue. Consider
the following tale.

The Selfish Policy. 'The present generation in a particular community
frivolously adopt a leisure activity that releases radiation that will cause
great suffering to those alive in three centuries’ time.

* This description is from Steinbock, “‘Wrongful Life’, 17; quoted in Feinberg, “Wrongful Life and the
Counterfactual Element in Harming’, 156.

4 I am not aware of any serious attempt to deny the Basic Wrongness Intuition. Susan Moller
Okin argues that Robert Nozick’s libertarianism entails the conclusion that mothers own their children,
in the strong libertarian sense that mothers can do anything they like to their children. (Okin, Justice,
Gender and the Family, 74-88.) However, (1) even Okin’s argument establishes only a political right of
non-interference, not a moral right; and (2) no defender of libertarianism has embraced Okin’s conclu-
sion. (For discussion of libertarian replies to Okin’s argument, see Cohen, ‘Okin on Justice, Gender, and
Family’; and Perrett, ‘Libertarianism, Feminism, and Relative Identity’.) Similarly, while David Heyd’s
Generocentrism implies that we owe nothing directly to those we create, Heyd does not deny that the
selfish parents do wrong (Heyd, Genethics, 106-11).

° The last two examples are taken from Kavka, “The Paradox of Future Individuals’, and Okin, Justice,
Gender and the Family, 74-88 respectively.
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If we find this behaviour morally unacceptable, then we endorse the follow-
ing decisive intuition.

The Basic Collective Intuition. 'The present generation cannot gratuitously
cause great suffering to future generations.

A striking feature of commonsense moral thought is a widespread commit-
ment to reproductive freedom. People should be able to decide for them-
selves whether or not, and in what way, to reproduce. This is partly a belief
that no outside agency, especially the state, should interfere with such
choices. Yet we also believe that reproductive choice is morally open. There
is no obligation to have children, nor an obligation not to. This commitment
to reproductive autonomy is a basic value in modern liberal societies.® (Call
this the Basic Liberty Intuition.)

To illustrate this third basic intuition, we focus on a simple case. Suppose
an affluent person in the developed world (call her Affluent’) must choose
between the following three projects.

The Reproduction Project. Affluent has a child of her own, and then allo-
cates a substantial amount of her income to the project of raising that child.

The Adoption Project. Affluent adopts an already existing child, and then
allocates a substantial amount of her income to the project of raising
that child.

The Oxfam Project. Affluent has no children, and donates a substantial
amount of her income to charity.

Other things equal, most people believe that Affluent is morally permitted
to pursue any of the three projects.

Of course, almost no one would think that our obligations and permis-
sions regarding future generations were exhausted by these three intuitions.
We all think parents have many more obligations to their children, and that
the obligation to ensure that children’s lives are worth living is not limited to
their parents. And almost everyone agrees that we have much stronger
obligations to future people in general. We ought not to harm them, unnec-
essarily deplete resources they might need, etc. Perhaps we also have obliga-
tions to benefit them, or at least to pass on the cultural wealth bequeathed
us by previous generations. And, while we may not agree on the precise
scope of reproductive freedom, we all agree that there is more to it than the
basic liberty intuition suggests.

© As we shall see in Section 6.6, there is strong evidence that the basic liberty intuition is also widely
shared outside Western liberal democracies.
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Much of this book is taken up with the exploration of more specific
obligations and permissions. The significance of the basic intuitions is that
many contemporary moral and political theories have surprising difficulty
accommodating them. Simple Consequentialism cannot accommodate
reproductive freedom, while prominent non-Consequentialist views have
trouble generating any obligations to future people.

1.3. The Non-ldentity Problem

The problems facing non-Consequentialists owe their prominence to the
work of Derek Parfit.” Parfit distinguishes two kinds of moral choice: Same
People Choices and Different People Choices.® A Same People Choice occurs
whenever our actions affect what will happen to people in the future, but
not which people will come to exist. If our actions do affect who will get
to exist in the future, then we are making a Different People Choice. (Parfit
also further distinguishes two kinds of Different People Choices: Same
Number—where our choice affects who exists, but not how many people
exist—and Different Number—where we decide how many people ever
exist.)

Parfit makes three central claims.

1. Different People Choices occur very frequently, and in situations
where we might not expect them.

2. It is often difficult to tell, in practice, whether we are dealing with a
Same People Choice or a Different People Choice.

3. Many traditional moral theories cope much better with Same People
Choices than with Different People Choices.

These three claims constitute the Non-Identity Problem, so called because, in
a Different People Choice, those who will exist in one possible outcome are
not (numerically) identical to those who will exist in an alternative possible
outcome. Parfit’s third claim is well illustrated by the following tale.’

The Summer or Winter Child. Mary is deciding when to have a child. She
could have one in summer or in winter. Mary suffers from a rare condition
which means that, if she has her child in winter, it will suffer serious
ailments which will reduce the quality of its life. However, a child born in
winter would still have a life worth living, and, if Mary decides to have a
child in summer, then an altogether different child will be born. It is mildly

7 Parfit, Reasons and Persons, 351-79. 8 Ibid. 355-6.
° This tale is adapted from one given by Parfit, ibid. 358.
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inconvenient for Mary to have a child in summer. (Perhaps she doesn’t
fancy being heavily pregnant during hot weather.) Therefore, she opts for a
winter birth.

Mary’s behaviour seems morally wrong. However, several common
moral principles imply that she does nothing wrong. Suppose we think that
an act is wrong only if it wrongs some particular person, that people are
wronged only if they are harmed, and that x is harmed if and only if x is left
worse off than x would otherwise have been. We now apply these principles
to Mary’s case. The Winter Child has a life worth living, and would not have
existed at all if Mary had acted otherwise.'® It would thus be odd to say that
this child has been harmed. It would be even odder to argue that Mary
harms the Summer Child. How can someone who never exists be harmed?

To illustrate Parfit’s first claim, that Different People Choices are more
common than we ordinarily think, consider the following tale, also due to
Parfit."!

The Risky Policy. As a community, we must choose between two energy
policies. Both would be completely safe for at least three centuries, but
one would have certain risks in the further future. This policy involves the
burial of nuclear waste in areas where, in the next few centuries, there is
no risk of an earthquake. But since this waste will remain radioactive for
thousands of years, there will be risks in the distant future. If we choose this
Risky Policy, the standard of living will be somewhat higher over the next
century. We do choose this policy. As a result, there is a catastrophe many
centuries later. An earthquake releases radiation, which kills thousands of
people. Though they are killed by this catastrophe, these people will have
had lives that are worth living. (The radiation gives people an incurable
disease that will kill them at about the age of 40, but has no effects before
it kills.)

Knowing the effects of the different policies, it seems clearly wrong to
choose the Risky Policy. Yet, if we do so, we cannot be said to have harmed
the people who will be killed by the catastrophe, as they would not
otherwise have existed at all. If we had embarked on the alternative policy,
patterns of migration would have been very different in the intervening

1% The claim that the Winter Child would not have existed at all if Mary had chosen to have a child
in summer is based on Parfit’s “Time-Dependence Claim’: If any particular person had not been
conceived within a month of the time when he [or she] was in fact conceived, he [or she] would in fact
never have existed. (Parfit, Reasons and Persons, 352.) This in turn is based on a more general claim that, if
any particular person had not been created from (at least some of) the particular genetic material from
which he or she was in fact created, he or she would in fact never have existed. Parfit argues that these
claims come out true under all philosophically respectable accounts of the nature of personal identity
(ibid. 351-5). ' Ibid. 371-2.
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years. For any particular individual killed by the catastrophe, it is almost
certain that her parents would never even have met if we hadn’t embarked
on the Risky Policy. So she herself would never have existed.

This example thus brings out the ubiquity of Different People Choices, as
those who adopt the Risky Policy are not making a directly reproductive
choice. It also illustrates Parfit’s second claim. In early generations, it will be
very hard to determine, for any particular individual, whether she would
have existed at all if we’d chosen the alternative policy. It is thus hard to tell
whether we face a Same People Choice or a Different People Choice.

1.4. Person-Affecting Principles

The Non-Identity Problem is a significant threat to non-Consequentialist
accounts of our obligations to future generations. This is because they tend
to be “person-affecting’—endorsing something like the following principle."

The Person-Affecting Principle. An action can be wrong only if there exists
some particular person who is worse off after that action than they would
have been if some other action had been performed instead.

The Person-Affecting Principle presents only a necessary condition for an
action to be wrong, not a sufficient condition. In some cases, for every
option, there is someone who will be worse off than they would otherwise
have been if that option is taken. The Person-Affecting Principle does not
imply that all such options are wrong. A full moral theory thus needs to
supplement this principle with other moral principles to adjudicate such
cases. We will focus on the key claim that a person-affecting element is
necessary for wrongful action.

Person-affecting views are common outside philosophy. For instance,
much economic analysis is built on the paretian family of concepts. One
outcome is pareto superior to another if at least one person is better off in
the former than in the latter, and no one is worse off. An outcome is pareto
optimal if no alternative is pareto superior. These are explicitly person-
affecting notions. Pareto concepts are often used in moral philosophy. For
instance, it is often thought that an action cannot be wrong if it is pareto
superior to all available alternatives. (Perhaps because every pareto optimal

2 For discussions of this, and related principles, see esp. Feinberg, “Wrongful Life and the
Counterfactual Element in Harming’; Heyd, Genethics; Kumar, “Who can be Wronged?’; Roberts, Child
versus Childmaker; Roberts, A New Way of Doing the Best we Can’; Roberts, ‘Is the Person-Affecting
Intuition Paradoxical?’; Roberts, ‘Present Duties and Future Persons: When Are Existence-Inducing Acts
Wrong?’; Robertson, ‘Liberty, Identity, and Human Cloning’; Temkin, Inequality, ch. 9; Woodward, * The
Non-Identity Problem’.
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principle will pass the Categorical Imperative test, or some other test of
universalizability.) Yet this is merely a restatement of the Person-Affecting
Principle.

Even in Same People Choices, pareto notions are often criticized for
their limited applicability. In a Different People Choice, these notions may
be even less useful. In particular, a rule instructing me to bring about only
pareto-optimal outcomes will hardly restrict me at all in Different People
Choices. (Section 1.5.)"

Another common source of person-affecting principles is the law of torts,
which deals with civil wrongs arising when one person harms another. Legal
notions of harm are often explicitly person-affecting, as harm is usually
defined in terms of a worsening of the victim’s condition. If Mary’s choice
does not leave anyone worse off than they would otherwise have been,
then she has committed no wrong. Judges faced with ‘wrongful life suits’
struggle to apply this familiar reasoning in Different People Choices."

In all these cases, the relevant comparison is between how someone
fares in the actual situation and how they would have fared under some
alternative, not between their situation before and after a particular action
or decision. If a patient’s condition is deteriorating, then surgery may leave
her worse off than she was initially, even though every alternative would
have left her even worse off. This does not violate the person-affecting
principle. Alternatively, someone may be better off after a particular action,
but only because their condition was improving anyway. If their improve-
ment would have been greater without the intervention, then they have
been harmed for the purposes of the Person-Affecting Principle.

Some opponents of the Person-Affecting Principle argue that it cannot
even endorse the Basic Wrongness Intuition. If our selfish parents had acted
differently, then their particular child would never have existed. We can
make no sense of the claim that x is worse off than x would have been if x
had never existed, as we cannot compare existence with non-existence. No
person-affecting theory can ever condemn any creation choice, however
horrific the resulting life.”

This argument is too swift. For instance, we could (at least in principle)
compile a list of positive features which make a life better and a list of
negative features which make a life worse. Our own lives contain a mix of

" In addition, I argue elsewhere that pareto optimality must be rejected altogether in some possible
cases concerning infinite utilities, as it conflicts with universalizability (Mulgan, ‘Valuing the Future’).

" For extended discussion, see Feinberg, ‘Wrongful Life and the Counterfactual Element in
Harming’, and Roberts, Child versus Childmaker.

¥ For discussion of the arguments for and against this claim, see McMahan, "Wrongful Life:
Paradoxes in the Morality of Causing People to Exist’. (See also Section 1.5.)
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features from both lists. We could then imagine possible lives which contain
only features from the negative list. Such a life would be worse than a life
which contained no features from either list. It seems perfectly natural to
conclude that a Tay-Sachs child has such a life. It is then plausible to say that
she is worse off than she would have been if she had never existed.

In practice, it makes little difference whether or not we say that such lives
are literally worse than non-existence. Instead, we might speak of a life
being ‘non-comparatively bad’ or “worth not living’.'* We can then say that
it is wrong to create such a life, not because it is worse than no life at all, but
because it is a bad life."”

These non-comparative idioms are inconsistent with our original com-
parative formulation of the Person-Affecting Principle. However, we could
adopt the following non-comparative formulation.

The Revised Person-Affecting Principle. An action can only be wrong if
there exists some particular person for whom it is either (¢) worse than
some relevant alternative (if the alternative is a situation where that agent
exists); or (b) non-comparatively bad (if the alternative is a situation where
that agent does not exist).

It is obviously very difficult to specify the precise point below which lives are
no longer worth living. However, any form of Consequentialism also faces
such problems. They thus constitute no particular objection to the Person-
Affecting Principle, and will return to preoccupy us at some length in later
chapters.

A person-affecting approach can consistently accommodate the basic
wrongness intuition. Unfortunately, the non-identity problem generates a
whole spectrum of problematic cases. At the opposite end of that spectrum
we find the following tale.

The Gratuitously Satisficing Mother. Betty has decided to have a child. She
could have one in summer (Sonny) or in winter (Winnie). Winnie will not
suffer any serious ailments or disabilities. However, if Betty opts to have a
child in winter, this will force her to forgo a job offer. Betty herself is
completely indifferent between taking the job and not taking it, but it is
located in a city where her child would enjoy a better quality of life. Winnie
will thus have a lower quality of life than Sonny. On a whim, Betty decides
to have her child in winter.

!¢ These alternative turns of phrase are borrowed from McMahan, ‘Wrongful Life’.

7 We could also utilize the notion of the ‘zero level’, a crucial feature of many Utilitarian theories
(Section 3.3). A good life is one whose value is above zero, while a bad life falls below the zero level. A
life exactly equal to zero is no more or less valuable than no life at all.
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As Winnie has a very worthwhile life, it is hard to imagine how any person-
affecting theory could fault Betty’s choice.

We are examining an instance of blatant moral satisficing, where an agent
deliberately produces a sub-optimal outcome on the grounds that it is ‘good
enough’, even though she could have produced a significantly better out-
come at absolutely no cost to herself. The rationality and morality of
satisficing behaviour have been much discussed. I and others have argued
elsewhere that blatant satisficing is clearly unjustified in Same People
Choices."® Why should we permit it in Different People Choices? If other
things are completely equal, what possible justification is there for Betty’s
failure to produce a person with a better life?

This tale thus generates intuitions that a person-affecting theory will
find much harder to avoid than the basic wrongness intuition. On the other
hand, these new intuitions are much less forceful than the basic wrongness
intuition. Proponents of the person-affecting approach may simply deny
that it is wrong to opt for the less valuable life in this case. Indeed, they
might conclude that the fact that it condemns this choice is yet another
strike against Consequentialism.

I agree that this thought experiment generates no decisive intuitions.
However, it does bring out a cluster of intuitions incompatible with the
person-affecting approach. It is at least plausible to believe (a) that Betty
has good reason to opt to create the more valuable life over the less
valuable one, (b) that she ought to do so if other things are equal, and
(c) that the source of these reasons lies in the fact that the former option
leads to a more valuable outcome, even if that outcome is better for no
one. Not everyone shares these intuitions. For those who do, however,
they provide one motivation for exploring alternatives to the person-
affecting approach.

Between these two extremes lie a broad range of non-identity intuitions.
We can imagine someone creating a life almost, but not quite, worth living;
a life barely worth living; or a life well worth living but marred by some
serious disability. In each case, the objection to the Person-Affecting Principle
consists of the two claims:

1. that such an act of creation is wrong, and
2. that the Person-Affecting Principle cannot fault it.

' Mulgan, The Demands of Consequentialism (2001), ch 5; Mulgan, ‘Slote’s Satisficing Con-
sequentialism’ (1993); and Mulgan, ‘How Satisficers Get Away with Murder’ (2001). The classic contem-
porary presentations of Satisficing Consequentialism are Slote, ‘Satisficing Consequentialism’; Slote,
Commonsense Morality and Consequentialism; and Slote, Beyond Optimizing. Slote himself has since
abandoned Satisficing Consequentialism, in favour of a form of virtue ethics. (See esp. Slote, From
Morality to Virtue.)
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For instance, even our revised Person-Affecting Principle cannot fault Mary’s
choice, as her Winter Child has a life that is worth living overall. Defenders
of the person-affecting approach typically deny (2) for cases near the start of
the spectrum (where the new life is bad) and then switch to denying
(1) before we reach the gratuitous sub-optimization end of the spectrum.
In Mary’s case, defenders of the person-affecting approach might argue
that Mary’s action is wrong because the Winter Child has been harmed even
though he is no worse off than he would have been; or because he has been
wronged even though he has not been harmed (perhaps because some of
his vital interests are left unmet, or some of his basic rights violated); or
because Mary’s obligation was to ‘her child’, and ‘her child” is worse off than
‘her child” would have been (even if the definite description picks out
different individuals in the two possible outcomes); or because of some
obligation owed to a third party or to society as a whole." All these moves
are controversial. One way to side-step such controversy is to abandon the
person-affecting approach and adopt a Consequentialist perspective.

1.5. Kant and Non-ldentity

In moral philosophy, the most prominent person-affecting theory is that
of Immanuel Kant.”’ It is therefore worth pausing to explore five general
problems for Kantian ethics flowing from the Non-Identity Problem. (As we
shall see several times, these problems are not confined to Kant’s original
moral theory.)

Our first two problems relate to the key Kantian notion of universaliz-
ability. Under Kant’s Categorical Imperative, agents are permitted to act
only on universalizable maxims: those they can consistently will as universal
laws for all rational beings. In other words, if I want to do something, I must
first ask if I could consistently will that everyone did it.

1. Universalizability may be too lenient

On many formulations of the Universalizability Test, any rule that permits
only actions that are pareto improvements can be univerzalised. (This is
because many universalizability tests are explicitly person-affecting, and
thus a moral rule can fail the test only if someone would be harmed by its

1 For critical discussion of these (and other) defences of the person-affecting approach, see the works
cited in n. 12 of this chapter.

% For Kant’s most accessible account of moral philosophy, see his Groundwork of the Metaphysics of
Morals. An excellent historical introduction to contemporary themes in Kantian ethics is Schneewind,
‘Autonomy, Obligation, and Virtue: An Overview of Kant’s Moral Philosophy’. See also Korsgaard,
‘Kant’, and O’Neill, ‘Kantian Ethics’.
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universal application.) We saw in Section 1.4 that, in many Different People
Choices, almost all options are pareto optimal. Therefore, a universalizabil-
ity test cannot constrain our treatment of future generations. So long as
everyone we create has a life worth living, nothing we do can be wrong.
(This is especially significant for Rawls and Scanlon, who both operate with
explicitly person-affecting Kantian universalizability tests. Sections 2.2.3 and
11.3 respectively.)

2. Universalizability cannot critique the status quo

Kant’s comments on suicide suggest that you cannot consistently will a
maxim as a universal law if a world where that maxim was always followed
would be a world where you do not exist. For instance, suppose you exist
only because your father tricked your mother into having sex by pretending
to be a millionaire. Can you consistently will, as a universal law, ‘do not lie’?
If not, the universalizability test cannot find fault with any type of action
that was necessary for your existence. For any imaginable maxim, the
prehistory of your conception may include violations of that maxim.
Therefore, you may be unable to consistently will any maxim as a universal
law. (Even if you can universalize a maxim, this will be for purely fortuitous
historical reasons.) So the universalizability test becomes either completely
restrictive or hopelessly arbitrary. (This is especially true if past generations
are explicitly included in the scope of universalization, as they are in Rawls’s
recent account of intergenerational justice (see Section 2.2.3).*

Our next three problems relate to a second key Kantian notion: respect
for persons. For Kant, being moral requires respect for personhood (or ratio-
nal agency), both in oneself and in others. One general puzzle is how (if at
all) an act of creation can be respectful of the person created. This general
question gives rise to two further puzzles.

3. Iscreation a violation of autonomy?

In many other contexts, the appropriate way to respect a person is to act
in accordance with (or at least not contrary to) their wishes or intentions,
and never to do anything to them without their prior consent. As the act of
creation cannot either fulfil any pre-existing desire or be the object of prior
consent, some philosophers argue that creation cannot be respectful of the
person created, and thus that the creation of persons is always wrong.*

! Universalizability encounters other problems on some interpretations, especially those that rule out
any reference to the agent’s empirical desires, or any other empirical circumstances, in the formulation
of moral rules. (See Ch. 6 n. 21 below and the accompanying text.)

** For related discussion, see Shiffrin, “Wrongful Life, Procreative Responsibility, and the Significance
of Harm’.
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4. Does creation treat the created person as a means?

Kant’s dictum that rational agents always be treated as ends in themselves is
often used in popular discussions of the morality of reproduction. It is
sometimes suggested that, if one has children as means to some end (such
as economic security, social status, affection, satisfaction, achievement, etc.)
then one thereby fails to show them adequate respect.” (A classic example
in popular debate is when parents deliberately have a child to provide a suit-
able donor for a transfusion to an existing sibling. This type of creation is
often criticized as illegitimately using the new child as a means.)

This is a misreading of Kant’s principle. He explicitly says that it is
perfectly acceptable to treat other people as means to one’s own ends, so
long as one does not treat them merely as a means, ‘but also at the same
time as an end’.** The classic example is my dealings with a shopkeeper.
My motivation for entering this particular shop probably has nothing to do
with respect. I am simply pursuing my own interests. If I could gain the
same goods at the same price by putting money into a vending machine,
then that would serve me just as well. However, having chosen to use
shopkeepers rather than vending machines as the means to my own ends, I
must interact with them in a way that recognizes that they, unlike the
machine, are rational agent’s valuable in themselves. I should thus bargain
honestly and courteously, rather than seeking to steal, threaten, or cheat to
acquire the goods. If I cannot use shopkeepers as means without violating
respect, then I should not use them at all.

Analogously, Kant would not object to the creation of children as a
means. The crucial question is whether, in using my child as a means to my
own ends, I also treat her as an end in herself. In this particular case, this
would seem to require my assisting her in the development of her rational
agency, and then respecting her autonomy just as I would respect the
autonomy of any other adult. The search for a pure Kantian motivation
for having children is thus misplaced. This is just as well, as it is not clear
that it would be possible to create someone solely in order to respect them
as an end. Even if one’s end is to create a new rational agent, it still seems
natural to say that one is using the child herself as a means to this end. It is
not possible to treat someone solely as an end before they even exist.

5. Human beings who are not (yet) persons

If respect is owed only to (adult) rational agents, then human babies
who never develop the capacity for rational agency need never be treated as
ends-in-themselves. There would thus be nothing wrong with creating a

# For a critique of this line of argument, see Moore and Mulgan, ‘Open Letter: The Ethics of Non-
Commercial IVF Surrogacy’. 24 Kant, Groundwork of the Metaphysics of Morals, 79.
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child and deliberately preventing her from becoming a rational agent. If the
child never becomes a person, then nothing her creator does to her can
count as wrong. That creator would be morally free to sell such a child as a
slave, keep her in a cage, or eat her.”’

Many other person-affecting views are subject to a related objection. If
an act is wrong only if it harms a person, then a human child who never
becomes a person cannot be wronged.*® One advantage of the Con-
sequentialist account defended in this book is that it provides a clear account
of why such behaviour would be wrong.

1.6. The Compulsory Reproduction Objection

Despite all these problems, the person-affecting approach has many
strengths. It easily accommodates the basic liberty intuition. If a couple
opt not to have another child, then this decision cannot be wrong, as there
exists no one who is worse off than they would otherwise have been.
Furthermore, commonsense morality contains a host of obligations to
particular others that are most naturally construed as person-affecting. The
obligations of parents to their own children are a paradigm example. Much
of the most interesting contemporary work in this area comes from non-
Consequentialists who seek to dissolve the Non-Identity Problem, explain
the moral significance and limits of reproductive freedom, and accommod-
ate a wide range of intuitively compelling special obligations to children and
general obligations to future people.

These developments challenge Consequentialists to provide a Con-
sequentialist underpinning for the three basic intuitions, as well as all the
other freedoms and obligations of commonsense morality. This book is a
response to this challenge. Along the way, we will borrow many elements
from wvarious person-affecting theories, but our foundation remains
Consequentialist.

# These examples are from Susan Okin, who uses this feature of the Kantian notion of person-
hood as the basis for her attack on Robert Nozick’s libertarianism. (Okin, Justice, Gender and the
Family, 74-88.)

% For a general account of the difficulties facing Kantian theories in this area, see McMahan, The
Ethics of Killing, 203-32; 464-93. For attempts to defend one particular Kantian theory, see Scanlon, What
We Owe to Each Other, 177-87; and Kumar, "‘Who can be Wronged?” We return to Scanlon in Section 11.3.
There is a connection here with the inability of Kantian theories to account for direct obligations
regarding the welfare of animals. (For the case against Kantian theories, see Hooker, Ideal Code, Real
World (2000), 66-70; and Hooker, ‘Rule-Consequentialism, Incoherence, Fairness’ (1994), 23. For
defences of one particular Kant-inspired theory, see Singer, An Extension of Rawls’s Theory of Justice to
Environmental Ethics’; Elliot, ‘Rawlsian Justice and Non-human Animals’; and VanDeveer, ‘Of Beasts,
Persons and the Original Position’.)
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I begin with a theory I call Simple Consequentialism, also known as
direct maximizing individual act Consequentialism. (Or simply as Act
Consequentialism’, or ‘Direct Consequentialism’.) Simple Consequen-
tialism says that the right action in any situation is the one that, of all the
actions available to that agent at that time, produces the best possible
outcome. The addition of a life containing nothing but excruciating suffer-
ing make things worse overall. By creating such a child we make the world
a worse place then it would have been had we created no one. Similarly,
Betty’s decision is wrong, as the world is a worse place than it would have
been if she had chosen otherwise.

Simple Consequentialism is thus largely untroubled by the Non-Identity
Problem: it accommodates the basic intuition about wrongness, forbids
gratuitous sub-maximization, and easily generates obligations to future
generations with whom we cannot interact. This is a major plus.

Unfortunately, Consequentialism faces problems of its own. Consider
two conscientious parents who strongly do not want another child, yet
know that any new child would have a life worth living. Suppose the value
of the extra child’s life would exceed the combined loss of welfare suffered
by those parents and their existing children. Simple Consequentialism
requires them to have another child. It thus violates the Basic Liberty
Intuition. (Call this the Compulsory Reproduction Objection.”)

I agree that people are not generally obliged to have children, and that
any theory generating such an obligation is unacceptable. However, I believe
that sophisticated Consequentialists can avoid this result, and accommodate
the basic liberty intuition. The first step is to notice that this objection
has nothing to do with future generations or reproduction—it is merely an
instance of a much broader problem.

There are very many very needy people in the world.”® A variety of
charitable agencies can alleviate these needs. No doubt governments,

¥ Analogous objections are raised by David Heyd, Partha Dasgupta, and Melinda Roberts, among
others. (See Heyd, Genethics; Dasgupta, ‘Savings and Fertility’; and Roberts, A New Way of Doing the
Best we Can’.)

% An estimated 1.2 billion people live below the World Bank’s minimum international poverty line.
On average, these people have an annual purchasing power equivalent to what US$326 would buy in the
developed world. 2.8 billion people live below the World Bank’s slightly more generous poverty line. On
average, these people have an annual purchasing power equivalent to what US$522 would buy in the
developed world (World Bank, World Development Report 2000/2001, 17, 23); 790 million people lack ade-
quate nutrition, 1 billion lack access to safe drinking water, 2.4 billion lack basic sanitation, 880 million
have no access to basic medical care, 1 billion have no adequate shelter, 2 billion have no electricicty. (For
the first three figures, see United Nations Development Programme, Human Development Report 2000, 30.
The figure on basic medical care comes from United Nations Development Programme, Human
Development Report 1999, 22. The last two figures are from United Nations Development Programme,
Human Development Report 1998, 49.) About 20 million people a year starve to death. (This figure is drawn
from The Economist Pocket World in Figures, 86-7; quoted in Hooker, Ideal Code, Real World, 147.)
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multinationals, and others could do far more than they do. But the ques-
tion still remains: faced with such urgent needs, at least some of which I
could meet at comparatively little cost to myself, how should I as an
individual act?

Simple Consequentialism tells me to put my next dollar wherever it
will do the most good. In the hands of a reputable aid agency, my dollar
could save a child from a crippling illness. A few more dollars might make
a substantial contribution towards a clean water supply for an entire village.
Could I do anything nearly as valuable with my dollar if I kept it for myself?
It is highly unlikely. Dollars don’t go very far in the developed West
any more.

So I should give my next dollar to charity. How should I then spend my
next remaining dollar? Well, in the hands of a reputable aid agency ... It
looks as if I must keep donating till I reach the point where my own basic
needs, or my ability to keep earning dollars, are in jeopardy. Most of my
current activities will have to go. Nor will my sacrifice be only financial.
According to Simple Consequentialism, I should also spend my time where
it will do most good. I should devote all my energies to charity work, as well
as all my money.

Perhaps we would admire someone who behaved in this way. But is it
plausible to claim that those of us who do not are guilty of wrongdoing; or
that we have a moral obligation to devote all our resources to charity? Some
advocates of Simple Consequentialism have even suggested that our failure
to do so is morally no different from murder. (On the grounds that there is
no morally significant difference between killing someone and allowing
them to die when one could have saved them.?)

Such conclusions strike many people as absurd. This leads to the com-
mon objection that Consequentialism is unreasonably demanding, as it
leaves the agent too little room (time, resources, energy) for her own pro-
jects or interests. [ call this the Demandingness Objection.’® A seldom noted

* Consider Peter Singer’s famous example where I pass a drowning person on my way to work
(Singer, ‘Famine, Affluence and Morality’, 231). For critique of Singer’s particular example, see Cullity,
‘International Aid and the Scope of Kindness’, esp. p. 5; and Mulgan, The Demands of Consequentialism
(2001), 26-31. For discussion of a related example, see Unger, Living High and Letting Die, especially the
elaborate tale introduced at pp. 88-90; Haslett, “Values, Obligations, and Saving Lives’; Hooker,
‘Sacrificing for the Good of Strangers—Repeatedly’ (1999); and Mulgan, review of Living High and Letting
Die (2000). The debate between Consequentialists and their opponents here turns on the existence of a
general Reason to Promote the Good. For a classic presentation of the case against such a reason, see
Foot, ‘Utilitarianism and the Virtues’, 227. See also Dancy, ‘Non-Consequentialist Reasons’, and Scheffler,
‘Agent-Centred Restrictions, Rationality and the Virtues’, 409-13.

* The Demandingness Objection is often linked to the ‘integrity’ objection, made famous by
Bernard Williams (Smart and Williams, Utilitarianism: For and Against, 116. For an overview of the debate
surrounding this objection, see Crisp, Mill: On Utilitarianism, 135-53.) Peter Railton expresses a similar
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fact is that this objection arises most starkly in relation to reproduction.’
Recall Affluent’s choice between the three projects of reproduction, adop-
tion, or charity.

The Oxfam project is almost certain to yield the best consequences.’
Simple Consequentialism thus tells Affluent to donate all her money to
Oxfam rather than reproducing. This result will strike many as unreason-
ably harsh.

Our initial objection to Simple Consequentialism was that we would
all be obliged to have as many children as possible. We have just seen that,
for affluent citizens of the developed world, the reverse is the case. Simple
Consequentialism obliges such people not to have any children. (Our
Compulsory Reproduction Objection has been replaced by a Compulsory
Non-Reproduction Objection.) This radical change hardly improves the
intuitive plausibility of Simple Consequentialism. However, it transforms
a novel problem in intergenerational ethics into a familiar problem in
contemporary Consequentialist theory. Our account of our obligations to
future generations must be based on a solution to the Demandingness
Objection.

Obviously, none of this helps if we cannot solve the Demandingness
Objection. Following the solution presented in The Demands of Consequen-
tialism, 1 focus on two key departures from Simple Consequentialism:
Samuel Scheffler’s Hybrid View (combining the impersonal perspective of
Simple Consequentialism with elements derived from the agent’s own
personal perspective) and Rule Consequentialism (judging acts against the
set of rules whose internalization by everyone would produce the best
consequences).”> (My own solution to the Demandingness Objection was
a ‘Combined Consequentialism’ that mixes Scheffler’s Hybrid View and
Rule Consequentialism. In Chapter 11, I argue that such an approach also
provides the best account of our obligations to future generations.)

Simple Consequentialism violates the basic liberty intuition because it
cannot accommodate moral freedom at all. Agents are always required to
maximize the good. Either this general feature of Consequentialism bothers
us or it does not. If not, then we will reject not only the basic liberty

objection in terms of alienation, which ‘can be characterised as a kind of estrangement resulting in some
sort of loss’ (Railton, ‘Alienation, Consequentialism and Morality’, 134.) For an account of the relations
between these three objections, see Mulgan, The Demands of Consequentialism (2001), 15-16.

' Two recent exceptions are Young, ‘Overconsumption and Procreation’; and Munthe, ‘The
Argument from Transfer’, 26-31. 2 See chapter endnote A, p. 22.

* See Scheffler, The Rejection of Consequentialism (1982), and Ch. 4 n. 1 below. For Rule
Consequentialism, see e.g. Hooker, Ideal Code, Real World (2000), and the various works cited in Ch. 5n. 1
below. Other departures from, and defences of, Simple Consequentialism are examined, and found
wanting, in Mulgan, The Demands of Consequentialism (2001), chs. 2, 4, and 5.
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intuition, but also the intuitions behind the Demandingness Objection. It
will thus not surprise or bother us that Consequentialism produces highly
counterintuitive results in most areas of morality. Alternatively, if the Simple
Consequentialist violation of the basic liberty intuition does bother us, then
we will also be worried by the Demandingness Objection.

Two things follow from this:

1. Any version of Consequentialism that cannot resolve the Dem-
andingness Objection is of no use to us, even if it does accommodate
the basic liberty intuition or other particular obligations regarding
future people.

2. As the Compulsory Reproduction Objection is an instance of the
Demandingness Objection, we should expect a version of Con-
sequentialism that resolves the latter to provide the best account of
our obligations to future generations.

Consequentialists face two options:

1. A hard-nosed Simple Consequentialism that embraces extreme
demands across the board and thus obliterates reproductive freedom.

2. A moderate Consequentialism that avoids the Demandingness
Objection and accommodates reproductive freedom together with a
range of obligations to future generations in general and to specific
future people in particular.

The rest of this book develops the second option.

1.7. The No Difference Intuitions

This section explores a cluster of reasonable intuitions which, I will argue,
further motivate the development of moderate Consequentialism as
opposed to either Simple Consequentialism or a person-affecting approach.
Consider the following tale.

The Two Mothers. Debbie and Sally have each decided to have a child.
Both must choose between having a child in summer or in winter, where the
child born in winter will have a lower quality of life than the child born in
summer. On a whim, both decide to have their children in winter. However,
owing to differences in their respective fertility treatments, Debbie faces a
Different People Choice while Sally is making a Same People Choice.

The literature contains two extreme responses to these cases.**

** Parfit, Reasons and Persons, 366-71, defends the No Difference View. The full person-affecting view
is adopted by Heyd, Genethics, and is implicit in many defences of the person-affecting approach.
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1. There is no difference between the two cases.
2. There is a very significant difference between the two cases: while
Sally’s choice may well be wrong, Debbie’s cannot be.

The first response is most naturally combined with a Consequentialist
theory, while the second is obviously suited to a person-affecting theory.
There is something to be said for both extremes. My aim is to develop and
defend a middle road: while there are good reasons for Debbie to opt for a
summer birth, perhaps Sally has additional reasons.

Of course, not everyone will share these intuitions. But then, no intuition
in this area is shared by everyone. By seeking to accommodate the intuitive
appeal of both the No Difference View and the person-affecting approach, I
am building my value theory on a foundation not everyone accepts. On the
other hand, one common motivation for rejecting my preferred package of
intuitions is the belief that no coherent moral theory can accommodate
them. One main purpose of this book is to undermine that motivation by
constructing such a theory.

1.8. Morality and Politics

An additional motivation for the Consequentialist approach comes from
political philosophy. Consequentialists insist on combining moral and polit-
ical philosophy: building the latter on the foundation of the former. This
goes against the prevailing ethos in contemporary political philosophy, espe-
cially liberal political philosophy, where political philosophy is constructed
largely in isolation from (or independently of) moral philosophy. One key
plank of the Consequentialist case is the claim that, once we introduce an
intergenerational dimension, such independence is impossible.

Much traditional non-Consequentialist political theory is foundationally
person-affecting. In Different People Choices, it thus inherits all the prob-
lems of the person-affecting approach. In contemporary discussions of inter-
generational justice, the Non-Identity Problem is reinforced by the
following thesis.

The Unequal Circumstances Thesis. The quality of life of future genera-
tions depends to a very large extent on the decisions of the present genera-
tion. By contrast, our quality of life is not affected at all by their decisions.
We can do a great deal to (or for) posterity but posterity cannot do anything
to (or for) us. This power imbalance is often characterized in terms of the
absence of Hume’s ‘circumstances of justice’.”’

* The phrase is borrowed from Rawls, A Theory of Justice (1971), 126-30.
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This thesis is significant because Western political philosophy has often
treated justice as an arrangement of reciprocity for mutual advantage, either
in the actual world or in some hypothetical choice situation. Combined with
the Non-Identity Problem, the Unequal Circumstances Thesis demonstrates
the futility of applying any such approach to justice between generations, as
it is a mistake to speak of ‘the people of the future’ as if this phrase
designated some definite group of individuals who will exist independently
of our present decisions and with whom we might interact. Chapter 2
explores at length the failings of such contract-based approaches to political
philosophy. The fact that it offers an alternative foundation for political
philosophy is a thus a major plus for Consequentialist moral theory.

Endnote

A. This note defends the claim that the Oxfam project leads to a better outcome
than either the Adoption or Reproduction projects. We begin by comparing
the Adoption project to the Oxfam project. This is the easiest comparison, as it
concerns a Same People Choice. (In fact, this may not be the case, as our
decisions regarding famine relief almost certainly have some impact on other
people’s reproductive behaviour, if not on our own. For the sake of simplicity, let
us at least assume that we are dealing with a Same Number Choice, though even
this assumption is also likely to be false.) A central theme of contemporary
Consequentialism is that, for affluent people in the developed world, charitable
donation is a much more efficient way of promoting the good than devoting
one’s resources to those particular individuals closest to oneself. Adoption saves
one child from poverty and gives them a very good life. Many of the resources
Affluent allocates to her adopted child will produce only small marginal improve-
ments in that child’s well-being. The allocation of those resources to Oxfam
could save many children from poverty. The Oxfam project will produce a better
outcome than the Adoption project. (I use ‘the Oxfam project’ as a generic name
for the project of devoting all one’s energies to an efficient charity. I thus assume
merely that there are some charities which do, on balance, considerably more
harm than good.) We now compare the Oxfam project with the Reproduction
project. This is a slightly trickier comparison, as it involves a Different Number
Choice. Reproduction brings a new person into the world, whereas charitable
donation does not. We need to examine the different theories of value designed
for Different Number Choices. For simplicity, we focus on the Total View and
the Average View. (See Section 3.2 and endnote A to Ch 3 respectively for expo-
sitions of these views.) Under the Total View, reproduction is better than charity
if and only if the value of the new life Affluent creates outweighs the value she
could otherwise have added to existing lives. This seems unlikely. Affluent’s child
has a very good life. However, as with adoption, diminishing marginal returns
suggest that the resources she devotes to her child would have produced greater
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marginal improvements elsewhere. (What if Affluent were to give her own child
a life barely worth living, and then donate her remaining resources to charity?
This would still be unlikely to produce as much good as the Oxfam project,
given the greater cost of providing even the necessities of life in the Western
world. (We will explore other objections to this option in Chs. 3 and 4.) If repro-
duction leads to a lower (or equivalent) total well-being than charity, then it must
also produce a lower average level of well-being, as the lower total will be
divided among a larger population. The Total and Average Views thus agree that
the Oxfam project is better than the Reproduction project. Most other contem-
porary Utilitarian value theories blend elements of these two theories. They will
thus share this common verdict. (For discussion of these alternatives, see the ref-
erences in endnote A to Ch 3.)

Another alternative is a person-affecting theory of value, where each state of
affairs is evaluated relative to those who exist in it. (Dasgupta, ‘Savings and
Fertility’; and Roberts, A New Way of Doing the Best we Can’ both develop
sophisticated accounts along these lines.) Any such theory coincides with one of
the standard views in Same People Choices. A person-affecting theory of value
is thus not sufficient to enable Simple Consequentialism to avoid the Demand-
ingness Objection in general. Furthermore, any person-affecting value theory
must hold either the Oxfam project or the Reproduction project to be superior
in Affluent’s situation. If combined with Simple Consequentialism, the person-
affecting value theory must therefore succumb to either the Compulsory
Reproduction Objection or the Compulsory Non-Reproduction Objection. (It is
more likely to be the latter. As it gives special weight to those who already exist,
a person-affecting value theory is even more likely than other theories to find the
Oxfam project superior to the Reproduction Project.) Accordingly, value theory
alone cannot dissolve our present objection. Of course, a person-affecting value
theory could be combined with some other solution to the Demandingness
Objection, to produce a complete moral theory. (Indeed, both Roberts and
Dasgupta sketch such solutions.) A full exploration of the morality of reproduc-
tion would then compare the resulting theory to the one developed in this book.
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The Contract Theory

In this book, I develop a Consequentialist account of our moral and political
obligations to future generations. While Consequentialist moral theory has
continued to be popular, Consequentialist approaches to political theory have
fallen out of favour in recent times. One subsidiary aim of this book is to
motivate a return to Consequentialism, by highlighting its comparative advant-
age over its dominant contemporary rival in the area of intergenerational jus-
tice: the Contract Theory. I do not pretend to offer a comprehensive critique
of alternative theories, but merely to establish the modest claim that
Consequentialist political theory is worthy of further scrutiny. A further
justification for focusing on the Contract Theory is that it is the leading liberal
political theory. As one aim of this book is to establish the liberal credentials of
Consequentialism, we focus on its claim to replace the Contract Theory.

The literature on all forms of the contract theory is vast. Our focus here is
on obligations to future generations. I discuss two prominent contemporary
contract theories: the Contractarianism of David Gauthier and the liberal
egalitarianism of John Rawls. These illustrate the two primary forms of
Contract Theory: a contract based on agents” actual inclinations and informa-
tion (Gauthier) and a more hypothetical or idealized contract (Rawls).
Gauthier and Rawls also represent two general alternatives to my
Consequentialist strategy of building political morality on individual morality.
Gauthier derives political morality directly from individual rationality, while
Rawls attempts to make political philosophy independent of controversies in
moral philosophy. The failure of both these alternatives clears the way for the
messier, but ultimately more satisfactory, approach of Consequentialism.

2.1. Gauthier and Contractarianism

2.1.1. The Contractarian Approach

The basic Contractarian idea is simple.' Justice consists in an agreement
agents would reach if they were self-interested and sought a mutually

' The classic contemporary text is Gauthier, Morals by Agreement. See also Arhennius, ‘Mutual
Advantage Contractarianism and Future Generations’; Barry, Theories of Justice; Gosseries, “What do we
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advantageous bargain. David Gauthier, the theory’s most prominent
modern exponent, himself reads self-interest as ‘non-tuism’: agents take no
interest in the interests of those with whom they are interacting in a
particular context, although they may take an interest in the interests of
third parties. (For instance, I may bargain with you, to whose interests I am
indifferent, in order to obtain some benefit for my children.) As Gustave
Arhennius notes, ‘the main advantage of Contractarianism is that it would
answer the moral sceptic’s question: Why be moral? The answer: for your
own good.™”

For any group of individuals, there are many possible mutually advant-
ageous arrangements. The Contractarian must choose among these. This
choice has two stages. The first is the specification of the State of Nature: a
non-cooperative baseline against which all potential systems of cooperation
are compared. If justice is to be mutually advantageous, then we need
only consider feasible systems: those where all agents fare better than in the
baseline.

Many different Contractarian baselines have been proposed. One crucial
issue is whether strategic moves (such as threats, violence, and fraud) are
permitted in the state of nature. There are two basic answers, drawn from
two Contractarian pioneers. Thomas Hobbes permits strategic moves. His
state of nature is a war of all against all. John Locke, by contrast, rules them
out. His state of nature is a far more orderly place, where people respect
one another’s ‘natural rights’.> Some cooperative alternatives are feasible
compared to a Hobbesian baseline but infeasible under a Lockean theory,
and vice versa.

Gauthier himself defends a strongly Lockean baseline. Non-cooperation
is equated with non-interference, where everyone respects everyone else’s
natural property rights. This prevents my ‘taking advantage’ of others:
worsening their situation to improve my own. Gauthier employs a revised
version of the Proviso developed by Locke and Robert Nozick.* To simplify
his account, I take advantage of you if and only if two conditions are met:

(a) Ileave you worse off than you would have been in my absence; and

(b) 1leave myself better off than I would have been in your absence.

To illustrate Condition (a), if you are drowning in the lake (through no fault
of mine), I do not take advantage if I leave you to drown. If I hadn’t come

Owe the Next Generation(s)?’; Heath, ‘Intergenerational Cooperation and Distributive Justice’; Kavka,
Hobbesian Moral and Political Philosophy, 443—6; Mulgan, ‘Reproducing the Contractarian State’ (2002); and
Sauve, ‘Gauthier, Property Rights and Future Generations’.

* Arhennius, ‘Mutual Advantage Contractarianism and Future Generations’, 25.

* Hobbes, Leviathan; and Locke,Two Treatises of Government (Second Treatise, ch. 5, and First
Treatise, ch. 9). * Nozick, Anarchy, State, and Utopia, 175-82.
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along, you would have drowned anyway. By contrast, if you are sitting by
the lake and I shoot you to steal your lunch, I do take advantage.

To illustrate Condition (b), suppose I discharge waste into a stream. Sadly,
you live downstream, and your crops are destroyed. You are worse off than
if I'd never existed. However, I do not take advantage, as I gain no benefit
from having destroyed your crops. I would have reaped the same benefits
even if no one were living downstream. I might not even be aware of your
existence. By contrast, suppose we are competitors. My waste kills you, and
I then steal your crops. This would constitute taking advantage, as I gain
benefits which I would not have gained if no one lived downstream (as your
crops would not have existed). My actions would have been different if I'd
been unaware of your existence.

In Gauthier’s Lockean baseline, individuals will enter into pareto improv-
ing exchanges. The overall result of such exchanges is a pure market
economy, where everyone pursues their own interests, subject only to the
Lockean proviso. One option for Gauthier’s bargainers is to introduce no
additional moral constraints. The central moral question is whether any
feasible social arrangement is pareto superior to the Initial Bargaining
Position.

Gauthier argues that, as the market can fail in certain circumstances,
everyone is better off if the market is appropriately regulated or con-
strained. For Gauthier, morality constrains the pursuit of individual self-
interest in the marketplace. Morality is thus only appropriate as a response
to market failure. A just society cannot offer anyone any less than they
would have received in a completely free market, as the market is the
baseline.

As an account of the state of nature, this Lockean picture may seem
bizarre. The state of nature is meant to exemplify the behaviour of rational
utility maximizers unconstrained by any moral obligations. Is Gauthier thus
claiming that it is never rational to make threats or breach the rules of the
free market? This seems implausible. To better understand the role of the
Lockean proviso in Gauthier’s theory, it is helpful to distinguish three
scenarios.

The State of Nature. The Hobbesian world of unconstrained
non-cooperation.

The Initial Bargaining Position. The Lockean world of constrained non-
cooperation, where everyone obeys the revised Lockean proviso.

Civil Society. A world of social cooperation, where people’s pursuit of
their own interests is constrained by principles of justice agreed to in the
Initial Bargaining Position.
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Gauthier’s aim is to justify civil society as against the State of Nature,
demonstrating that it is rational for everyone to prefer the former to the
latter. The move to civil society will be rational only if (a) every agent
prefers life in civil society to life in the state of nature. Gauthier also adds the
additional criterion that the move to civil society will be rational only if (b)
every agent prefers life in civil society to life in the Initial Bargaining
Position.

In Gauthier’s theory we are trying to escape the State of Nature, but the
default position for our bargaining is the Initial Bargaining Position. We are
bargaining our way out of the State of Nature, but we bargain from the Initial
Bargaining Position. We negotiate, compromise, make claims, etc., as if the
Initial Bargaining Position were the starting point, the status quo ante, the
default position. The Initial Bargaining Position is an appropriate starting
point because it eliminates the ‘taking of advantage’. It thus represents those
of our advantages which we are permitted to bring to the bargaining table.
In the State of Nature, agents can better their own positions by worsening
the positions of others. If agents could bring such advantages to the
bargaining table, then this would encourage them to improve their own
bargaining position by means of predation. Gauthier argues that, as it is
irrational to encourage others to predate, agents will not agree to bargain
from any position where predation is permitted. Consequently, they will
bargain from the Initial Bargaining Position.

Assume we have agreed on a baseline, and compiled a list of the feasible
alternatives: those systems of cooperation where everyone fares better than
in the baseline. The second stage of our Contractarian theory is to choose
between them. One assumption common to all mutual advantage theorists
is that the result must take us to the ‘Pareto frontier’. Rational agents will
not agree to a non-pareto optimal bargain. This condition alone does not
determine the outcome of bargaining, as there may be many possible
Pareto optimal points. Most Contractarians argue that the move to the
Pareto frontier is determined by the relative bargaining power of the parties.
Different theorists defend different bargaining solutions, each offered as an
account of a division of the benefits of cooperation reflecting initial bar-
gaining power. Gauthier’s own bargaining solution is eccentric.”’Agents
begin by calculating the level of utility they would enjoy under the system
of cooperation which would be best for them. They then subtract from this
the utility they would enjoy in the Initial Bargaining Position. The result is
the agent’s maximum possible utility gain from cooperation. Agents then

> For general discussion of many aspects of Gauthier’s bargaining solution, see the articles collected
in Social Philosophy and Policy, 5/2 (1988); and in Vallentyne (ed.),Contractarianism and Rational Choice.
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bargain in order to secure the highest possible percentage of that maximum
possible benefit. They will agree on an equilibrium where every agent
receives an equal proportion of her maximum possible benefit. This solu-
tion is sometimes known as ‘splitting the difference’ or as ‘minimax relative
complaint’.

2.1.2. The Zipper Argument

Our relations with future generations are significant for any Contractarian
theory, as they provide a striking example of the absence of reciprocal
power relations. Those alive today cannot be affected by the actions of those
who will live in two centuries. No ‘pattern of cooperation’ between distant
generations can offer present people more than they would receive in the
State of Nature, no matter how our baseline is specified.®

Gauthier’s proviso forbids the taking of advantage. In his terminology, I
cannot take advantage of someone who lives two hundred years in the
future. While I may benefit from an action which harms them, I do not
benefit because my action harms them. I am no better off than I would have
been if they never existed. Consequently, nothing we could possibly do to
future generations would violate Gauthier’s Lockean Proviso. For instance,
the present generation are free to do with natural resources as they please.
Distant generations might find themselves inheriting resources which
were insufficient to meet their needs. However, any such harm is merely a
side effect of the benefit to the present generation, not a means to it.
Therefore the present generation have no obligations of justice with respect
to future generations.

Contractarians seeking to avoid this conclusion have three options:

1. to derive obligations to future generations from their original bargain;
2. to change the motivations of the parties to the bargain;
3. to change the other parameters of the bargain.

Gauthier offers variants of the last two responses.” We begin, however, with
the first, as it is the purest Contractarian response.

As successive generations overlap, there are opportunities for them to
interact for mutual advantage. This raises the possibility of a bargain

¢ This argument might not go through, of course, if we exist after our death in a form that permits
beneficial mutual interaction with the living. Modern Contractarians such as Gauthier would not be
happy to rely upon this possibility. (For general discussion of the tendency of contemporary political
theorists to ignore the possibility of life after death, and its implications for current debates, see Mulgan,
“The Place of the Dead in Liberal Political Philosophy” (1999); and Mulgan, ‘Neutrality, Rebirth and Inter-
generational Justice’ (2002).) 7 Gauthier, Morals by Agreement, 299 ff.
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between them. Such a bargain must assume non-tuism between genera-
tions. The present generation cannot be constrained by the possible
existence of future generations with whom they won’t overlap. However,
the next generation, if there is one, will constrain the actions of the present
generation, as the overlap between them gives rise to the possibility of tak-
ing advantage.

The present generation have good reason to avoid being constrained by
the Lockean Proviso. It may seem that they cannot avoid such constraints, as
they need a next generation to look after them in their old age. However, there
are two possible ways to obtain such assistance without bringing the proviso
into play. The first would be to avoid creating a next generation of rational
agents at all. One can only take advantage of rational agents, not of animals,
inanimate objects, or machines. If the present generation can find a way of
providing for their own needs without creating new rational agents, then it
will make sense for them to do so. For instance, they might seek to create
robots, or breed a generation of automatons, or raise a generation of
human children to be ‘natural slaves’, unable to think for themselves. None
of these alternatives could violate the Lockean Proviso (Section 1.5). Of
course, the resulting society may not be able to persist once the present
generation are dead. But this need not bother them.

The second option for the present generation begins with the observation
that, if the present generation had never existed, then the next generation
would not exist either. Unless the next generation are worse off than if they
themselves had never existed, they cannot be worse oft than they would
have been in the absence of the present generation. So long as the present
generation give the next generation lives worth living, they cannot violate
the Lockean Proviso.

This argument is too swift. In another context, Gauthier explicitly says
that, if you interact with someone on an ongoing basis, you cannot justify
actions which harm them by pointing out that the overall pattern of inter-
action leaves them better off than they would have been in your absence.
Each interaction must be judged separately. One can take advantage even
within the context of a generally beneficial relationship.® Therefore, the
present generation will be constrained by the proviso, even if their children
have worthwhile lives.

In response, the present generation might aim for negative effects on the
next generation that were inseparable from the act of creating them. For
instance, the current generation might find it convenient to modify their
children genetically, to produce humans who were stronger and more

8 Ibid. 212.
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resilient, but also doomed to die young. The resulting children would be
unable to complain that they had been harmed by such modification, as
they cannot compare their actual existence with some alternative possible
world where they exist without those genetic modifications. Any child
lacking such modifications would have been someone else (Section 1.3).
Owing to the person-affecting foundations of his theory, the Non-Identity
Problem is potentially fatal for Gauthier.

It is thus not clear that a Contractarian bargain can even generate obliga-
tions between overlapping generations. However, the real problem for this
approach is the time bomb example, where an action beneficial to the
present generation has a devastating effect on some distant future genera-
tion, but no direct impact on intervening generations.” Almost everyone
would agree that planting a time bomb is wrong, especially if the benefit
involved for the present generation is negligible. Planting a time bomb
purely on a whim, with no benefit to oneself at all, is clearly wrong. (It vio-
lates the Basic Collective Intuition, one of our three decisive intuitions.) Any
theory based on relations between overlapping generations must accom-
modate this decisive intuition.

One common response is as follows. Suppose we have only three genera-
tions: G1, G2, and G3. G1 leave a bomb to explode during the lifetime of
G3. G1 and G3 do not interact, but G2 and G3 do. G3 will expect G2 either
to disconnect the bomb’s mechanism, or to compensate G3 for their failure
to do so. The existence of the bomb thus weakens G2’s bargaining position
with respect to G3. G2 will be aware of this in advance, and will thus bargain
with G1 not to plant the bomb. As a rule against planting a time bomb is
included in the contract between any two adjacent generations, the planting
of time bombs is wrong. (Axel Gosseries, whose presentation I follow, dubs
this ‘the zipper argument’."”)

Variants of the zipper argument can be used by theories not built on
mutual advantage. The general idea is that the existence of the bomb
worsens the position of G2, by placing them under a (potentially very
costly) obligation to G3. If we care about the next generation, then we will
wish to ensure that they are able to meet their own moral obligations in as
congenial a way as possible. (Our concern for the next generation might be
based on self-interest, as in a mutual advantage theory, or it might be direct
genuine concern.) Accordingly, we will not construct a time bomb.

If the zipper argument succeeded, this would seriously reduce the com-
parative advantage of Consequentialism, as any theory built on relations

° Gosseries, ‘What do we Owe the Next Generation(s)?’, 296-7, provides an overview of both the
issues and the literature. 10 Ibid. 296.
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between contemporaries could be extended, via overlapping generations, to
include obligations to all distant future generations. Fortunately for my
project, there are several problems with the zipper argument.

1. It is inconsistent with Gauthier’s own theoretical framework. In
particular, instead of ceding ground to G2, it seems natural for G1 to use the
threat of constructing a time bomb to extract concessions from G2. Gauthier
could reject this move only if such a threat constituted ‘taking advantage’, in
his technical sense of that phrase. However, given that the threat of a bomb
imposes no direct harm on G2, it is not clear how it could ever satisfy
Gauthier’s own criteria for taking advantage. Either G2 will be able to dis-
arm the time bomb, or they will not. If not, then the existence of a time
bomb has no effect on G2’s bargain with G3. If G2 can disarm the bomb,
then its existence seems to strengthen G2’s bargaining position with respect
to G3, as G2 could threaten not to disarm it. By not disarming the bomb, G2
would clearly not be taking advantage of G3 in Gauthier’s sense, as they
would leave G3 no worse off than they would have been in G2’s absence. As
there is no bargain between G1 and G3, it does not matter whether G3 are
worse off than they would have been in G1’s absence. Therefore, G2 are
free to threaten not to disarm the bomb, and to use this threat to extract
concessions from G3.

The creation of the bomb by G1 thus advantages G2 in the long run. In
the bargain between G1 and G2, the former are offering to create a time
bomb, not threatening. If there is a threat, it is that G1 will not create a time
bomb. But this threat is also clearly legitimate, as it would leave G2 no
worse off than they would have been in the absence of G1."' So Gauthier’s
bargain leaves G1 entirely free to plant a time bomb.

2. If either the creating of a time bomb, or the act of disarming such a
bomb, affects the identity of the members of G3, then neither creating a
bomb (for G1) nor opting not to disarm it (for G2) could constitute taking
advantage for Gauthier’s purposes, so long as G3’s lives are worth living
overall. This is significant, as many real-world candidate time bombs will be
identity-affecting. (For instance, consider a use of radioactive material by G1
that leaves G2 unscathed but changes the genetic make-up of G3.)

3. Even if the zipper argument generates the right result, it does so for
the wrong reasons. Is it really plausible to say that the reason G1 ought not
to construct a time bomb is because this will harm G2? The implausibility

"' Of course, if G2 embark on the strategy of (a) encouraging G1 to create a time bomb, and then
(b) using the threat not to disarm that bomb to force concessions out of G3, then one could argue that
this entire strategy constitutes a taking advantage of G3 by G2. However, G1 and G2 could no doubt find
some way around this accusation. Besides, this looks a rather flimsy basis on which to condemn Gl1’s
action in planting the bomb.
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of this explanation is best seen in imaginary cases where the connections
between the three generations are severed.'” However, for those suspi-
cious of bizarre thought experiments, a more mundane example should
suffice. Suppose G1 has the power to create an undetectable threat to G3,
such that G2 will never know of the existence of this threat. Any moral
theory adopting the principle that ‘ought implies can’ will say that G2 have
no obligations with respect to this threat, either to disarm it or to com-
pensate G3 for its effects. Accordingly, the construction of the bomb has
no impact on the obligations of G2. Nor could it affect the bargain
between G2 and G3, as G3 are unaware of the threat also. (Indeed, the
bomb has no real impact on G2, under Gauthier’s theory, even if G2 are
aware of the threat, so long as they can conceal it from G3.) As it has no
other impact on G2, the bomb does not affect them at all. If we are relying
on the zipper argument, G1 cannot have any moral reason not to construct
such a bomb.

The possibility of a hidden time bomb is obscured because proponents of
the zipper argument focus on the obligations of each generation, taken as
a whole, to the next. It might be very difficult for an entire generation
successfully to conceal its time bomb activities from everyone in the next
generation. However, it would certainly be possible for an individual or
group to construct an undetected bomb. No zipper argument can find any
fault with such behaviour.

2.1.3. Sentimental Contractarians

As a matter of fact, people care about their descendants. When rational
agents come to design political institutions, they will take account of the
interests of their descendants. Future generations might thus be repre-
sented at the bargaining table, not in their own right, but because of their
ancestors’ concern for them.

Gauthier’s defence of inheritance fits this model. He argues that his
contractors will seek the system of property rights which best promotes
productivity. As people are concerned for their descendants, they will
work harder if they know that the fruits of their labours, if unconsumed
at their death, will benefit their children. Accordingly, productivity will
be greater under a system of property which permits inheritance than

'2 For instance, I have elsewhere tested both Gauthier and Rawls (among other theories) against an
imaginary case where adjacent generations do not overlap. (Mulgan, A Minimal Test for Political
Theories’ (2001).)



2.1. GAUTHIER AND CONTRACTARIANISM 33

under one which prohibits it. Rational egoists will thus agree to rules of
inheritance."

I argue in an endnote that Gauthier’s own bargain will not yield his own
principles of inheritance, as it cannot yield any definite result at all.™* His
approach also faces two more general difficulties. The first is that, even if it
succeeds on its own terms, sentiment cannot generate obligations to distant
future generations. People’s concern for their own descendants definitely
does not extend indefinitely into the future. It is quite strong for a generation
or two, and then it peters out very sharply."’

A second problem is that the introduction of parental sentiment
exacerbates a limitation of Gauthier’s theory. In common with other
Contractarian theories, Gauthier makes a crucial simplification, which is
especially significant in regard to future generations. Unless her basic needs
are met, a human being cannot survive. As Partha Dasgupta points out,
needs are often ignored in the traditional economic theory of resource
allocation. “The standard theory . . . does not accommodate the notion of
basic physiological needs.”’® Different methods of resource allocation are
compared with a baseline where all agents can survive without interaction.
“The theory in its textbook guise assumes that each household is capable
of surviving in good health even were it to be autarkic. .. exchange in
the theory allows households to improve their lot; it is not necessary for
survival.”’” Dasgupta also notes that ‘much contemporary ethics assumes
... that basic needs have been met.”"® I shall refer to this claim as the
Optimistic Assumption. Gauthier carries this assumption across into his
own theory: ‘in exercising one’s powers one need not interact with others’."
In particular, Gauthier assumes that the basic needs of every person are
met both in the Initial Bargaining Position and in civil society. This is a
common move.

The Optimistic Assumption is unwarranted. A central question for any
theory of justice is whether it ensures that all citizens will have their basic
needs met. By assuming this question away, Gauthier simplifies his task
enormously. Once we admit basic needs into Gauthier’s framework, we see
that his mode of argument yields very different conclusions. (If, indeed, it
yields any conclusions at all.)

¥ Gauthier, Morals by Agreement, 300—1. For critical discussion, see Sauve, ‘Gauthier, Property Rights
and Future Generations’, 167. ! See chapter endnote A, p. 50.

 For relevant empirical evidence regarding people’s concern for their own descendants, see
Dasgupta, ‘Savings and Fertility: Ethical Issues’, 103; and Dasgupta, An Inquiry into Well-being and
Destitution, ch. 12. 16 Dasgupta, Well-being and Destitution, 11.

17 1bid. 169-70.

'8 Ibid. 45. See also, Dasgupta, Human Well-being and the Natural Environment, 37; and Sen, Development
as Freedom, 162 ff. " Gauthier, Morals by Agreement, 209.
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If the Initial Bargaining Position corresponds to anything in the real
world, then it is a place where some basic needs may go unmet. If my basic
needs will not be met in civil society, then I still have no reason to agree
to move from the Initial Bargaining Position, even if my basic needs would
go unmet there also. Gauthier thus needs to ensure that all potential
cooperators know (a) that their basic needs are at least as likely to be met in
civil society as in the Initial Bargaining Position, and (b) that there is some
chance they will be better off in civil society.

Abandoning the Optimistic Assumption radically alters the bargaining
situation. Those who know that their basic needs are met in the Initial
Bargaining Position have a much stronger bargaining position, as they do
not need to reach agreement on a point beyond that initial position.?” They
can hold out for the bargain which best suits them. Gauthier’s bargaining
solution takes no account at all of a key component of individuals’ bargain-
ing power: the comparative urgency of their desire to reach agreement. If I
can survive without agreement, while you cannot, then I will get a better
deal than you. (For instance, I may survive in the Initial Bargaining Position
simply because my nutritional requirements are smaller than yours. Yet this
has little bearing on my productivity as a worker in a capitalist society.)
Nothing in Gauthier’s formula allows for this, whether the non-agreement
point is the Initial Bargaining Position or the State of Nature.”!

Although Gauthier’s bargain proceeds from the Initial Bargaining
Position, the State of Nature underlies his contract. Relaxing the Optimistic
Assumption increases the significance of that state. One of the principal
evils of the State of Nature, especially for Hobbes, is that it is a place where
one continually fears for one’s survival. The social contract presents itself
as a way of ensuring one’s survival. If one’s survival is not assured in civil
society, then one might rather take one’s chances in the State of Nature. For
instance, suppose I am a hopeless agriculturalist with few marketable
talents. These two facts combine to place me at a distinct disadvantage in
Gauthier’s bargain. I can thus expect not to fare terribly well in civil society.
However, I may be a very good fighter. In the Initial Bargaining Position, I
would fail to cultivate enough to feed myself. In the State of Nature, I would
be well placed to prey on my neighbours. So I will not find Gauthier’s bar-
gaining table congenial.**

% The fact that an individual’s ‘breakdown position” affects her bargaining power is well known in
bargaining theory. (See e.g. Sen, ‘Gender and Cooperative Conflicts’, 135.) Dasgupta notes, in a similar
context, that ‘Nash (1950) showed that those who enjoy better outside options would enjoy a greater
share of the benefits of cooperation.” Dasgupta, Human Well-being and the Natural Environment, 112. The
reference is to Nash, “The Bargaining Problem’. ! See chapter endnote B, p. 51.

22 Defenders of the market may reply that the talents which make me a good fighter will be
highly prized in the market society. For instance, in our own society, boxers, rugby league players, and
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The introduction of future generations renders the Optimistic
Assumption even less plausible. In the Initial Bargaining Position, some
people will be unable to meet the basic needs of their children, even if they
can meet their own needs. This additional complication has several
implications.

1. Bargaining Strength. 'The introduction of chidren exacerbates existing
differences in bargaining strength. Suppose I have children while you do not.
If my children will starve if we do not agree, then I will be desperate to
reach agreement. Being well-informed, you will be aware of my comparat-
ive weakness. Being rational, you will exploit it. The result will be a bargain
which serves your interests far better than mine.*

2. Risk and Motivation. Gauthier implicitly assumes that my concern for
my children’s welfare is analogous to my concern for my own welfare. In
particular, my attitudes to risk are the same in both cases. As an account of
any plausibly human psychology, this seems too simple. I may feel comfort-
able taking risks on my own account, while desiring to play it safe when my
children’s survival is at stake. I may also have more confidence in my ability
to predict how a course of action will impact on me than in my ability to
make analogous predictions regarding my children.

3. Ignorance. Gauthier explicitly permits agents to be aware of their own
talents and abilities, and to opt for social structures which reward those
talents. (This distinguishes his bargaining table from that of John Rawls,
considered in Section 2.2.) Yet one cannot be aware, in advance, of the
talents and abilities of one’s children. One may hope that they will inherit
one’s own abilities (or that they will be more talented); one may endeavour
to instil in them one’s own sober work habits; one may invest in the most
expensive available education and training, and the most sought-after old
school tie; but one simply cannot know how well they will be able to survive
in the market society, if they can survive there at all.

In a market society, according to Gauthier, each person’s reward is propor-
tional to her contribution. (I leave aside the question of whether a market
society actually would emerge from Gauthier’s own bargaining solution,
even if children are excluded.) If you and I are bargaining, perhaps it is
reasonable for us to strike such a bargain. However, why should we strike it

mercenaries all make a good living. However, in a developed capitalist society, such jobs may be com-
paratively few. In the marketplace of thuggery, supply may outstrip demand. I may be unlucky: perhaps
I'm just not a marketable sort of thug.

# Family dynamics might further enhance the differences between state of nature and civil society.
For instance, perhaps I belong to a large family of poor farmers who fight well. In the state of nature, our
familial bonds may make us a potent threat to our disorganized peaceful neighbours.
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also on behalf of our respective children? I am not interested in how much
my children contribute, nor is there any obvious sense in which, when
signing up to the bargain, I am offering their contributions. I am interested
in how well they will fare.

Instead, it seems more likely that I will aim to use my ability to contribute
to the cooperative surplus to ensure that my children’s needs are met,
regardless of what happens to me. The result might well be a welfare
state for future generations. Because we are ignorant of our children’s
talents and motivations, our interest in them brings Gauthier’s bargaining
situation much closer to Rawls’s original position (Section 2.2). After all, do
any rational persons really want a meritocracy for their own children?
(I have yet to hear of any parent who behaved as if they did.) As you will
obviously not agree to any system that would favour my children over
yours, perhaps some form of egalitarianism would be the most appropriate
compromise.

Accommodating both basic needs and future generations greatly
increases the complexity of Gauthier’s bargaining situation. It is doubtful
that any definite bargain will emerge from such a situation. It is even more
doubtful that we could predict, in advance, the content of that bargain.
Finally, even if a definite bargain did emerge and even if we could predict it,
it would not extend further than the next generation or two. If our Contract
Theory is to cover obligations to distant future generations, then we must
look elsewhere.

2.1.4. A New Bargain

To accommodate longer-term obligations, Gauthier provides a principle of
just savings. He argues that ‘the rational rate of investment is determined by
applying minimax relative concession to claims based on the rate of possible
accumulation’.** In other words, we imagine an intergenerational analogue
of the Initial Bargaining Position, where the parties are generations rather
than individuals. The result is that ‘members of each generation receive the
same proportion of their claim as did their predecessors and as will their
successors, but the productivity of investment guarantees continuing
enrichment’.” Bach generation thus makes the same sacrifice, even though
each is better off than the last.

Gauthier argues that, in the Initi