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CHAPTER 1

Introduction

I switch on the television to watch the evening news. The main
stories today are all from what we used to call the Third World, and
they all speak of human suffering. The first item contains reports
of two massive car bombs that have exploded in Baghdad. One was
directed at a line of unemployed Iraqis queuing in the hope of getting
a job with the local police; the other was aimed apparently randomly
at a market where women and children were shopping. The screen
is filled with images first of mutilated bodies, and then of men and
women sobbing uncontrollably and crying out for revenge against
the bombers, and against the security forces who were supposed
to be stopping them. Everywhere the camera points, there is dust,
smoke, and destruction.

The second item is about the famine that has struck Niger, the
world’s second poorest country. Even in more normal times, one
child in four dies before reaching the age of 5, and now row upon
row of painfully thin bodies makes it all too clear that the death
toll is about to rise sharply. The children gaze vacantly into space
while flies crawl over their faces, and their mothers plead for a
doctor to come quickly: but health care in Niger has been privatized
and few can afford it. The reporter’s voice tells us that this famine
was predictable; indeed, she herself had been warning about what
was to come in dispatches sent a couple of months earlier. But the
response of the international aid donors has been far too slow, and
the food that has now arrived in the far south of the country cannot
be distributed because the government has failed to keep the roads in
usable condition. Now facing the camera, the reporter says that the
world cares nothing for this forgotten country until its conscience is
pricked —too late—by the images that have just been broadcast.
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The third item brings me closer to home, to the very edge of the
gulf that divides the developed from the undeveloped world. It is
about Melilla, a tiny Spanish enclave on the North African coast
that borders on Morocco. Melilla has become a major target for
immigrants trying to get out of Africa and get into Europe, so the
Spanish authorities have erected a fearsome fence topped with razor
wire along the border. During the night, however, several hundred
desperate migrants have rushed the fence, using makeshift ladders.
A few were shot dead; many more displayed broken limbs and deep
gashes on their hands where the wire has cut them. They have been
rounded up and are now being sent back to Morocco to be dumped
somewhere out in the Sahara. Interviewed by the reporter, they
reveal that they have travelled thousands of miles—from Cameroon,
Senegal, Mali, and other countries in West and Central Africa—and
will keep on trying to enter Europe— ‘the promised land’—even if
they die in the attempt.

As I watch these stories, I experience a complex bundle of
thoughts and emotions, a bundle too that is quite different in each
case. The first emotion is of course one of sympathy with the people
who are appearing in the reports. These are not just poor people:
they are people who fall below some absolute line that we all recog-
nize; they are wounded, suffering, starving, or dying. And the harm
that has come to them has not come from the hand of nature, but
directly or indirectly from other human beings, so alongside sympa-
thy comes another feeling, anger at the people who have done this,
or who have let it happen. But there is also a kind of bewilderment:
why is this happening? What is going on to produce this misery, and
what should we be doing about it?

As I watch the Iraqis trying to find their relatives among the
carnage that the car bombs have caused, I think that these are the
people who have already suffered so much, under Saddam’s brutal
dictatorship, in the war to depose him, and now in what is supposed
to be a new era of peace but is turning into a nightmare. Their
hopes and fears are the normal ones of people everywhere and are
easy to understand. But then when I start to think about the suicide
bombers, understanding is replaced by incomprehension. What on
earth can they be trying to achieve by killing and injuring hundreds
of their own people at random? If their aim is to force the Americans
out of the country, why aren’t they targeting the troops? If they
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think that by destroying civil authority in Iraq they will create the
space in which a new Islamic caliphate can be established, still, why
blow up innocent civilians? Since the bombers are almost certainly
Sunni Muslims, the minority group in Iraq, and their victims are
mostly Shi’ites, if they are hoping to foment a civil war, won’t their
own community be the one that finally gets massacred? I am angry
at the bombers, but I do not know how to direct my anger because I
cannot make sense of what they are doing.

The Nigérien famine looks easier to understand. We have seen
the same story played out on our screens depressingly many times
before. Here are the famine victims, lying helplessly, hoping some-
how that relief will arrive. There are the Western aid workers and the
medics, angry at the slow pace at which the help is getting through,
critical of Western governments for their inaction, and the Nigérien
government for being obstructive. But I am still not sure why this
famine has occurred. Was it simply crop failure caused by drought,
or had it more to do with the decisions of the Nigérien government,
who had been told by the International Monetary Fund (IMF) to
abandon stockpiling of emergency supplies that might otherwise
have kept people going until the next harvest? But then I hear some-
thing strange and disturbing: in the villages where the women and
children are starving, there may be food locked away in grain stores
by the men, who have gone off to look for work elsewhere, across
the border in Nigeria for instance. It is part of the local culture that
women should support themselves from what they can produce on
their own tiny plots, while the men control what is grown on the
large family fields where the women also work. Could it be this that
explains why the famine is so severe?

When the Melilla story reaches the screen, I find my sympathy for
the young African men who are trying to cross the fence tempered
by a kind of indignation. Surely, they must understand that this is
not the way to get into Europe. What clearer indication could there
be of the proposition that illegal immigrants are not welcome than
a double fence up to six metres tall with rolls of razor wire along
the top? Do they think they have some kind of natural right to enter
Spain in defiance of the laws that apply to everyone else who might
like to move there? And why are they so sure that all their troubles
will be over if they can only slip through the net? Although I can
understand their plight, which must indeed be desperate if they are
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willing to try, time and again, to risk life and limb to get across the
border; I also think they are deluded and are responsible for their
delusion. But is my reaction partly a selfish one, inspired by a fear
that the comfortable life I enjoy with my fellow-Europeans is going
to be rudely disrupted if millions of the world’s poor are allowed to
come 1n?

How typical are my responses to these three news stories? It is
hard to be sure. There may be people, better people than me per-
haps, whose sympathy for the victims obliterates all other emotions.
Watching those young men in Morocco being herded back on to
transport planes, they can see only the desperation and the wounds,
and would never think of asking whether the migrants have not
brought their troubles on themselves. There is also another cast of
mind that, when stories about the developing world are aired, can
see only the gap between them and us, and our responsibility for
maintaining that gap by the impact we make on those countries. If
there are suicide bombers in Baghdad, this is because of what we in
the West have done to Iraq; similarly if there are women and children
starving in Niger and men climbing over razor wire in Melilla. All
responsibility and blame for what is happening should land straight
back on our own doorstep. Both of these are simplifying responses,
one focusing just on the people who are suffering, the other looking
only at the people and governments of the affluent West who, being
rich and powerful, could remove the causes of the suffering if they
chose, and are therefore culpable if they do not. But I think most
people will react in ways that are more complex than either of these,
even if not in exactly the ways I have reported for myself. Their
sympathy will be mixed with questions about responsibility, and
they will be confused about why these tragedies have occurred, who
is to blame, and what is now to be done to prevent them recurring.

At any rate, these are the people to whom this book is addressed,
people who share my view that the answer to the question ‘what do
we owe to the world’s poor?” is complex rather than simple. My aim
is to develop a way of thinking about this problem, and the larger
problem within which it is embedded, the problem of global justice,
that will guide us when faced with situations such as those I have just
described. Such a framework would not provide immediate solutions
to the problems of Iraq, Niger, or Melilla, but it will at least tell
us where to look for the answers. This book is primarily a work
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of political philosophy rather than public policy or developmental
economics, so my intention is not to offer policy proposals to the
IMF or the World Bank or to national governments, but rather to
explore some fundamental questions, such as these: should global
justice be understood as requiring some kind of equality between
people everywhere, or is there a better way of understanding it?
Should we think instead in terms of a global minimum level of rights
and resources below which no one should be allowed to fall, and
if so how should we decide where to set this threshold? What role
does responsibility has to play when we make these judgements, and
can we attribute collective responsibility to nations for how they
fare as well as to individuals? When confronted with cases of severe
deprivation like the Nigérien famine victims, how do we decide
whose responsibility it is to come to their aid?

In this opening chapter, I want to set out in brief some under-
lying themes that run throughout this book in preparation for the
more detailed discussions that follow later. The first theme is one
that emerges directly from thinking about the three cases reported
earlier. When we respond to the people caught up in events like
the Baghdad suicide bombings, the Nigérien famine and the Melilla
border conflict, we find ourselves pulled in two different directions.
On one side, we are inclined to see them simply as victims, people
in other words to whom things have happened that they are pow-
erless to resist. Our concern is with what has been done to them,
with the deprivation and suffering that they have to bear. On the
other side, we are also inclined to see them as agents, as people
who make choices that have implications either for themselves or
for others. From this perspective we begin to ask questions about
responsibility, about whether the deprivation and suffering are self-
inflicted, inflicted by others, or caused in some other way. If we
think now about what justice means in such cases, both perspectives
seem important. On the one hand, human beings are needy and
vulnerable creatures who cannot live decent, let alone flourishing,
lives unless they are given at least a minimum bundle of freedoms,
opportunities, and resources. They must have freedom to think and
act, the opportunity to learn and work, and the resources to feed
and clothe themselves. Where people lack these conditions, it seems
that those who are better endowed have obligations of justice to
help provide them. On the other hand, human beings are choosing
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agents who must take responsibility for their own lives. This means
that they should be allowed to enjoy the benefits of success, but it
also means that they must bear the burdens of failure. And where
their actions impose costs on others, they should be held liable for
those costs, which entails in some cases making redress to the people
whose interests they have damaged.

Trying to keep these two perspectives in balance sometimes leads
us into practical dilemmas. What if somebody, or some group of
people, had opportunities that, used properly, could have provided
them with a decent standard of living, but as a result of their past
actions they have become destitute in a way that leaves them with
no means of escape? What does justice require now, of those able to
come to their assistance? Or suppose a person behaves in a way that
is damaging to others, but also damaging to himself, so that now
he cannot compensate the people he has harmed without reducing
himself to destitution. Can we demand that he should neverthe-
less make redress? There are no easy answers to these questions.
Nonetheless, if we are not attentive to both perspectives on the
human condition—if we do not try always to see human beings
both as needy and vulnerable creatures and as responsible agents—
we cannot properly understand what justice means, and especially
perhaps what global justice means.

When we ignore the first perspective, we can fall victim to a
kind of individualism that says, roughly, that anyone anywhere can
make a decent life for themselves if only they make an effort and
behave sensibly. There is also a collective analogue to this, which says
that poor countries can always bootstrap themselves out of poverty
by following policies that have already proved their success—the
favourite examples being those of Southeast Asian countries like
South Korea that over a couple of generations have lifted themselves
from a position below the poverty line to one that is comparable
to many European states. There are many reasons why this view is
false. People may be subjected to forms of coercion that prevent
them from improving their position significantly, as the example
of the women farmers in Niger suggests. Or they may be in the
thrall of cultural traditions that have the same effect: we have to
tread carefully here, because to suppose that people can never see
beyond their inherited cultures would mean denying their responsi-
ble agency altogether. Nevertheless, we cannot assume that people
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from different cultural backgrounds will reason about economic
matters in the same way as, say, New York bankers, and therefore
hold them liable when they do not act in ways that the bankers
might regard as economically prudent. And they may also simply
not have access to resources of land or capital that would allow
then to get started. When we respond to the plight of the famine
victims in Niger, we should do so overwhelmingly in terms of the
first perspective, as needy and vulnerable people who have no chance
of living a decent life, in the short to medium term anyway, unless
others come to their aid.

Not to respond to the needs of the famine victims would be a
moral failure, a failure of respect. But it is also a failure of respect if
we ignore the second perspective, and treat people simply as passive
recipients of our aid, and not as agents who are potentially able
to take charge of their own lives and improve their situation by
their own efforts. For instance, sometimes we may have to decide
between a policy that simply hands people food and other con-
sumption goods, and one that provides opportunities for them to
produce these goods themselves. Quite apart from considerations of
efficiency that may tell in favour of the second policy, it also shows
greater respect for the people whose claims we are recognizing.
Our relationship becomes a more equal one to the extent that we
consider not only their needs but also their capacities for choice and
responsibility.

Adopting the agency perspective may seem more problematic
when we are considering not individual people but communities
of people. Given the extent of global inequality, a person’s life
chances—how much freedom they enjoy, what economic opportu-
nities they have, what level of health care they can expect, and so
forth—depend much more on which society they belong to than on
their individual choices, efforts, and talents. So can we extend the
idea of responsibility so that it encompasses political communities —
nations, for example, as well as individuals? Might people legiti-
mately become better or worse off not just by virtue of their own
agency but also by virtue of their membership in these larger units?
Many of those who are willing to accept the agency perspective, and
its implications for justice, in the case of individuals are reluctant
to accept its collective analogue. One of my tasks here will be to
try to overcome this reluctance, by defending the idea of national
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responsibility, and arguing that global inequalities between societies
can be justified when they can be shown to result from practices,
policies, and decisions for which the members of those societies
can be held collectively responsible. This is not of course the same
as saying that existing inequalities at global level are fair. National
responsibility has its conditions and limits, and so to make judge-
ments about wealth and poverty in the world as we find it, we
must discover what these conditions and limits are and then apply
the relevant criteria. And of course we must not abandon the first
perspective in making these judgements. When people find them-
selves in desperate straits, the question we should be asking is not
whether they are responsible for their own condition, individually
or collectively, but who should now be held responsible for coming
to their aid—a different sense of responsibility, which we will need
in due course to distinguish carefully from the first.

The observation that people’s life chances are to a large extent
determined by the society they belong to introduces my second
theme, which is how far we should regard the problem of global
justice as a problem of personal ethics and how far as an institutional
question. Let me explain this contrast. I used the examples of Iraq,
Niger, and Melilla as a way of raising the general question ‘what do
we owe to the world’s poor?’, and in the course of doing so I focused
on my own responses to these human disasters and how far I felt
a sense of responsibility and obligation towards the victims. I think
this is how many people first approach the question of global justice,
and it has spawned a rich philosophical literature which begins, for
example, with cases that involve passers-by pulling drowning chil-
dren out of ponds, asks why things should be any different when the
people whose lives are endangered live far away, and examines how
much of the burden of saving lives any one person can reasonably be
expected to take upon her own shoulders.! This approach sees global
justice as a matter of personal ethics: what am I, as an individual,
bound to do for people in other political communities, particularly
for people whose lives are very bad? Governments and other insti-
tutions come into the picture only in a secondary way, where it can
be shown that acting through these institutions is the most effective

U The locus classicus here is P. Singer, ‘Famine, Affluence and Morality’, Philos-
ophy and Public Affairs, 1 (1972), 229-43. 1 discuss Singer’s way of thinking about
global poverty in Chapter 9.
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way to discharge duties that belong primarily to individuals. But one
might come to think that this approach was completely wrong. We
should instead see institutions, in a broad sense, as the primary sub-
ject of global justice, since it is institutions that primarily determine
people’s life chances at global level. Our attention should be focused
on national governments and the policies they pursue, but also on
the global market and how it operates, international institutions like
the World Bank and the IMF, the international aid organizations,
and so forth. The question of global justice is a question about
which set of institutional arrangements will bring about a globally
fair allocation of rights, opportunities, resources, and so forth. This,
after all, is how the question of social justice is usually posed. On
this view, our responsibility as individuals is simply to press for the
adoption of a just institutional regime, once we have determined
what that is.?

Neither of these approaches seems to me to be wholly adequate.
To begin with the personal ethics approach: the problem with this
is that it treats the behaviour of everyone else as parametric. The
question it asks, typically, is about the extent of the obligation that
I, as a comparatively affluent member of a rich society, have towards
distant strangers whose lives are poor. But the same question might
be asked of everyone else whose position is broadly similar to mine,
and indeed of many other people, for example better-off members
of poor societies who have the power to change the pattern of
distribution in those societies. Granting that the condition of the
world’s poor is morally unacceptable—they fall below a threshold
that virtually everyone would recognize as constituting a minimally
decent standard of life—the responsibility to remedy that condi-
tion seems to fall potentially on a huge number of individuals and
institutions, all able to provide relief. How can I possibly decide
what my own share of that responsibility should be? If other people
are already contributing something to the relief of global poverty,
say through charitable donations, does that give me more or less
reason to contribute myself? It might seem to give me less reason
because the most urgent cases are already being taken care of by
the charity, by means of others’ donations; but equally it might

2 For a strong defence of the institutional approach to global justice, see, e.g., T.
Pogge, ‘Cosmopolitanism and Sovereignty’, in T. Pogge (ed.), World Poverty and
Human Rights (Cambridge: Polity Press, 2002), 169-77.
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seem to give me more reason, because if I fail to contribute to a
cause whose value I recognize while others do in fact contribute,
I am behaving unfairly —freeriding on their charitable behaviour. Or
should I think more about what has caused the poverty in the first
place, and whether I can apply sanctions to the institutions respon-
sible, which might in some cases be multinational corporations or
government agencies? The harder we look at the problem, the less it
resembles walking past a pond in which a child is drowning. World
poverty is a macro-problem that requires a systemic solution, and so
thinking about it in terms of individual moral obligations seems an
irrelevance.

So we might conclude that global justice is an institutional
question—a matter of reforming a wide range of institutions so that
together they can deliver a set of outcomes that are fair for individu-
als everywhere. If we assume for the moment that a world state is not
a real possibility, these institutions would include not only existing
political institutions, national and international, but the entire set
of rules and practices by which the global economy operates, for
instance patterns of capital investment and trade, the ownership of
natural resources, environmental policies, flows of development aid,
and so forth. These institutions together constitute a system that
influences significantly whether people in any one place become
relatively well-off or relatively badly-off, and although no one has
designed the system to be the way that it is, it is clearly susceptible to
being reformed by concerted political action, and therefore a fit sub-
ject for assessment by principles of justice. Without jumping ahead
and laying down what those principles should be, at global level,
it seems safe to say, looking at patterns of exploitation, inequality
and poverty in today’s world, that global justice would demand far-
reaching institutional changes.

If we had to choose, the institutional approach to global justice
seems to me preferable to the personal ethics approach: but it may
be better still to draw on both approaches. The reason for this is
that there are questions that the institutional approach, taken by
itself, cannot answer. If global outcomes could always and straight-
forwardly be explained in terms of the impact of institutions, there
would be no problem. But sometimes we encounter situations that
cannot be explained in these terms, and where the relevant ques-
tion may be: what institutions, if any, ought we to create? Natural
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disasters, such as the tsunami that engulfed large coastal areas of
South Asia at the end of 2004, are one example. Disaster relief in this
case involved both individuals and governments contributing mas-
sive amounts of aid, and no doubt if questioned most people would
say that they had a duty to contribute. Some people, perhaps, might
have regarded this as a humanitarian gesture rather than a duty of
justice; nevertheless, it is now widely recognized that where natural
events—earthquakes, floods, droughts, and so forth—leave people in
a desperate plight, there is a global responsibility to respond to this,
which justifies the setting up of institutions to stockpile essential
goods, coordinate relief efforts, and so forth. The point I want to
make is that if we do indeed see this responsibility as a matter of jus-
tice, as I think we should, then justice comes before the institutions
that will discharge it. We set the institutions up because global justice
demands that we should do so. Clearly, then, justice must have at
least some pre-institutional components. We must owe something to
the victims of natural disasters simply by virtue of the fact that they
are in a desperate situation, and we have the means that could be
used to help them. This is an obligation of justice that exists between
individual people in advance of setting up institutions through which
that obligation can most effectively be discharged. So to understand
global justice, we must also understand the nature and extent of that
obligation: what can people require of each other independently of
their institutional relationships?

There is a second reason why we cannot entirely set aside the
personal ethics approach. When thinking about the justice of insti-
tutions, we tend to regard them as free-standing structures with
distributive and other consequences. But of course they are also
made up of individuals whose choices and decisions affect what the
institution does, though not always in ways that the individuals
involved can predict or control. One question that arises imme-
diately, therefore, is how far individuals can be held responsible
for the effects of the institutions they are involved in. Suppose
that these effects are harmful to outsiders: suppose that a multi-
national company employs workers in a developing country using
a technology that seriously damages their health. Do the share-
holders in the company have an obligation to pay compensation
to the sick employees? Or the government of a democratic coun-
try tries to bring about a regime change in another society, but
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inadvertently provokes a civil war. What responsibilities fall on
the citizens of that democracy to make recompense? Can they
legitimately be taxed to rebuild the society their government has
damaged? The problem in these cases is that the injustice perpe-
trated by the institutions is easy to see, but it may be less easy
to see whether and how the injustice can be put right without
investigating the responsibilities and obligations of the individual
people involved in them. Unless we can show that their personal
responsibility extends to include making the various compensatory
transfers, we may find ourselves in a kind of deadlock in which
we know that the victims of institutional action have suffered
unjustly, but we also know that it would be unjust to take resources
from the individual people who have participated in those insti-
tutions. Still greater problems arise when those particular individ-
uals have left the scene to be replaced by others, as we see in
Chapter 6.

My aim, therefore, will be to develop a theory of global justice that
combines both approaches I shall focus mainly on principles of jus-
tice that apply to institutions—principles of equality, for instance—
but I shall be guided in developing these prmmples by a view about
the nature and limits of personal obligation in the absence of insti-
tutions, a view that is expounded particularly in Chapter 2. And this
introduces my third theme, the general shape that we should expect
a theory of global justice to take.

Global justice is a relatively new idea; justice itself is a very old
one. In between the two, we find the idea of social justice, an idea that
made its first appearance in the later part of the nineteenth century
and rose to prominence in the twentieth century. Social justice is
sometimes regarded as simply another term for distributive justice,
but in fact it means something more specific than that. Questions
of distributive justice arise when there is some divisible good to
be allocated among a number of claimants, which means that it is
relevant within groups of all sizes, from families upwards. Social
justice, by contrast, refers to the distribution of rights, opportunities,
and resources among the members of large societies, and the idea
emerged only when it became possible to see that distribution as
arising from the workings of social institutions—laws of property
and contract, the organization of work, the tax system, the pro-
vision of public services, and so forth—and therefore as alterable
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by political action, and especially by the state.® In other words,
the idea of social justice presupposed the growth of the social sci-
ences on the one hand, and political institutions capable of deliv-
ering policies for the regulation of industry, education, health care,
pensions, and the like on the other—once these conditions exist, it
becomes a relevant practical question whether the prevailing dis-
tribution of rights, opportunities, and resources treats all citizens
fairly.

Global justice asks the same question, but now about all human
beings rather than about the citizens of a particular state. The idea
has emerged as we have begun to understand better why people’s life
chances differ so widely between societies, and as institutions have
emerged that can make some impact on global inequalities, through
political change, capital investment, trade policies, and so forth. So it
is natural to assume that ideas and theories first developed to explain
what social justice means within state boundaries can be stretched to
apply at global level: if, for example, social justice requires a certain
form of equality among citizens, global justice will require that same
form of equality, but now among human beings everywhere. Of
course, promoting such equahty at global level may turn out to
be a harder task, and the institutions that can achieve it may be
different from those used at national level, but these are problems
of implementation rather than questions about what justice means
when it becomes global in scope.

This natural assumption is, however, one that I want to reject.
We should not take it for granted that global justice is simply social
justice with a wider scope. Instead, we need to develop a theory of
justice that fits the international context, which in several impor-
tant ways is different from the national context. In saying this, I
am assuming something about justice in general, namely that the
principles that tell us what counts as a just distribution of some good
are specific to the context in which the distribution is taking place.
There is no one master principle (or connected set of principles) that
defines justice in all times and all places. Instead, the relevant princi-
ple will depend on what is being distributed, by whom, and among

3> Thave expanded on this claim about how the idea of social justice first emerged,
and what conditions are required for it to remain meaningful, in Principles of Social
Justice (Cambridge, MA: Harvard University Press, 1999), chs. 1 and 12.
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whom: especially on the kind of relationship that exists between the
people among whom the distribution is occurring.*

At one level, the idea that justice is contextually determined
should be perfectly familiar. In our daily lives, we know what fair-
ness demands of us as we move from, say, family to school to
workplace to social club to political office and so forth. Even if the
resource we are distributing is the same in each case—money, for
instance—the principles that we apply to govern the distribution
may differ in each context. Family resources might be allocated
according to need, workplace proceeds according to desert or merit,
and tax revenues on the basis of equality (at least among groups
such as children or pensioners). Theories of justice, however, tend
to search for some overriding principle that can accommodate and
explain this diversity. They claim, for example, that justice is funda-
mentally a matter of treating people as equals and then try to show
that to achieve this we should apply different criteria of distribution
in different circumstances. In my view, this way of understanding
justice is mistaken. One can of course give a purely formal definition
of justice, such as that embodied in the famous claim that justice
is a matter of giving each person his or her due. But then on the
contextual view that I favour, we decide what is due to a person by
looking at the context in which a particular distribution is taking
place. What is due may be an equal share of some good, or a share
that is determined by a person’s needs, or their deserts, or in some
other way.

I shall not try to defend this contextual understanding of justice
here.®> But it forms the essential background to the theory of global
justice that I develop in this book. I do not start with the assumption
that valid principles of global justice must be the same as valid prin-
ciples of social justice, but with a wider scope. Instead, we need to
ask whether the institutions and modes of human association that we
find within nation-states, and which form the context within which
ideas of social justice are developed and applied, are also to be found
at international level, and if not how we should understand human

* T have put forward a theory of justice that takes this form in Principles of Social
Justice, ch. 2.

> T have done so in “Two Ways to Think about Justice’, Politics, Philosophy and
Economics, 1 (2002), 5-28, where I argue among other things that contextualism
should not be understood as a form of relativism about justice.
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relationships across national borders. Only then can we begin to ask
what global justice should mean.

Those who advocate the view that global justice is social justice
writ large have defended their position in several different ways.
One involves denying that national borders any longer have the
importance they once had in marking off separate spheres of human
interaction. The intensification of investment and trade across these
borders, the physical movement of people on either a temporary or a
permanent basis, the growth in communications media with a global
scope (television and the Internet, in particular), and the emergence
of transnational political institutions such as the EU, all mean that
we can now speak meaningfully of international society or even of a
world community. My relationship with physically distant strangers,
mediated as it is by links of these several different types, is no longer
different in any kind from my relationship with my compatriots. So
even on a contextual view of justice, there is no reason to separate
principles of global justice from principles of social justice.

There are several ways of responding to this argument, but here I
shall focus on one particularly salient difference between the national
and global contexts of justice. Social justice is justice practised among
people who are citizens of the same political community. Justice for
them is, at least in part, a matter of establishing the conditions under
which they can continue to act as free and equal citizens: it includes,
for instance, a range of rights such as freedom of expression and the
right to vote that define the status of citizen, as well as rights to
material resources (such as a minimum income) that enable people
to function effectively as citizens in the political sense. There is no
equivalent to this at global level. On the contrary, if we consider how
people relate to one another at that level, one very important mode is
as citizens of independent national communities, where each citizen
body has a collective interest in determining the future of its own
community. Of course, what the members of one nation-state decide
typically has an impact on what happens to people elsewhere, and a
theory of global justice must take this into account. But ‘having an
impact’ is very different from having a citizenship relationship with
fellow-members of your political community. Now we should not
assume that this state of affairs will last for ever: we can imagine
a course of political change that leads eventually to a world state
within which human beings everywhere would indeed relate to one
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another as equal citizens, as well as other less attractive futures. I
shall shortly be asking about how far, in general, our thinking about
justice should be conditioned by existing empirical realities. But the
question I am addressing here is whether we have already reached the
point where there is no significant difference, from the point of view
of justice, between the modes of human association we find within
and across national borders. My claim is that there is still at least one
very significant difference, sufficient to drive a wedge between social
and global justice.®

A different way of trying to dislodge the wedge proceeds as
follows. Suppose I am confronted with a fellow-citizen who lacks
the resources to lead a minimally decent life—he has no access to
housing, for instance. Assuming that he is not himself responsible
for this condition, that person’s need imposes a duty of justice on
me. [ must try to ensure, either directly or through political action,
that his need is met. But now consider a person living in another
country whose predicament is the same—she also has no access to
housing. Since it was need that imposed a duty of justice in the first
case, how can need fail to impose an equally compelhng duty in the
second? Surely, the fact that one person is a fellow-citizen while the
other is not is morally irrelevant?’ For practical reasons, it may be
better for national governments to implement housing policies or
indeed for charities for the homeless to operate on a national basis,
but the underlying duty of justice, based as it is on unmet need, is
universal in scope.

Many people find this chain of reasoning, and its implication that
there is no fundamental difference between social and global justice,
compelling. But where it falls down is in assuming that when a
principle of justice embodies a criterion such as need to determine
people’s claims, no further question arises about the scope of the
principle—where the scope of a principle means the set of people
to whom the principle applies. But this is far from obvious. We
are quite familiar with principles with limited scope. For instance,
the criterion for getting a first-class degree from the University of

¢ See also here T. Nagel, “The Problem of Global Justice’, Philosophy and
Public Affairs, 33 (2005), 113—47. T discuss Nagel’s position at greater length in
Chapter 10.

7 Or in another formulation, a person’s nationality is a morally arbitrary feature.
I discuss this version of the argument in Chapter 2.
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Oxford is producing academic work of a particular standard: it is
plainly unfair if Jane, whose work is of the same standard as John’s,
gets a second-class degree while John gets a first. But this applies
only to students who are already members of the university. Jessica’s
work may also be as good as John’s, but if she is a student at Harvard,
say, she does not deserve a first from Oxford. Here the criterion
embodied in the principle—academic merit—and the scope of the
principle are clearly distinct. Furthermore, there seems to be nothing
objectionable about this. So if we want to say that in the case of the
two people in need, we are equally obliged to help both of them,
there has to be an independent argument as to why the scope of
the need principle should be universal. What has to be shown, in
short, is that someone’s being a fellow-citizen is a morally irrelevant
consideration when we are deciding what the scope of that principle
should be. But this requires a substantive argument. It cannot be
deduced merely from the fact that the second person shares the
characteristic of the first that in his case brings a duty of justice into
play.

None of this means that we owe nothing to the homeless person
who is not a fellow-citizen. We may indeed owe something to her,
as a matter of justice, and in the course of this book I shall be trying
to explain what this is. But this does not obliterate the distinction
between social and global justice: what it shows is that need may
have a role to play in our theory of global justice, but not necessarily
the same role that it plays when we think about social justice.

There is a final challenge to my approach to global justice that I
want to consider. I have proposed that our thinking about global
justice should primarily be focused on institutions: we should be
looking at the institutions at global level that primarily determine
people’s life chances, and asking which principles of justice apply
to them. In arguing for the separation of social and global justice, I
have drawn attention particularly to citizenship in nation-states as
a key factor that differentiates people’s relationships within political
communities from their relationships at global level. But it might
seem that these premises give the resulting theory a conservative bias.
In particular, they take for granted an institutional arrangement that
might itself be regarded as unjust: the existence of separate states each
delivering a separate bundle of rights, opportunities, and resources to
its own members, but not to outsiders. Should not a theory of global
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justice start with a blank sheet, so to speak, and having established
its basic principles go on to ask whether the existence of independent
states is consistent with these principles, or whether some suprana-
tional system of political authority is not in fact required by justice?

This challenge raises a fundamental question about the idea of jus-
tice itself, and how we should understand it. To what extent should
our principles of justice be tailored to fit either the facts of human life
in general or the facts of life given human relationships of a particular
kind? David Hume famously answered this question by delineating
features of human existence in whose absence, he thought, the ‘cau-
tious, jealous virtue of justice would never once have been dreamed
of’.8 Following John Rawls, we can call these ‘the circumstances of
justice’.” According to Hume, the very idea of justice presupposes
certain contingent features of the human condition, namely that
resources are scarce relative to human desires, human benevolence
is limited, and external goods can be readily transferred from person
to person. In the absence of these features, there would be no need
to have principles of justice to regulate the distribution of resources:
‘if men were supplied with every thing in the same abundance, or if
every one had the same affection and tender regard for every one as
for himself; justice and injustice would be equally unknown among
mankind’. !

Not everyone will accept Hume’s particular account of the cir-
cumstances of justice. Nevertheless, the underlying idea that justice
is a virtue whose purpose is to regulate human behaviour and human
institutions, and which must therefore reflect certain facts about that
behaviour and those institutions, seems sound. The problem is to
know which of these facts to treat as parameters that our theory of
justice must recognize, and which to regard as contingencies that
the theory may seek to alter. If the theory abstracts too far from
prevailing circumstances, it is liable to become a merely speculative
exercise, of no practical use in guiding either our public policy or

8 D. Hume, ‘An Enquiry Concerning the Principles of Morals’, in Enquiries
Concerning Human Understanding and Concerning the Principles of Morals, ed.
L. A. Selby-Bigge, rev. P. H. Nidditch (Oxford: Clarendon Press, 1975), 184.

° J. Rawls, A Theory of Justice (Cambridge, MA: Harvard University Press,
1971), section 22.

19 D. Hume, A Treatise of Human Nature, ed. L. A. Selby-Bigge, rev. P. H.
Nidditch (Oxford: Clarendon Press, 1978), 495.
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the individual decisions we make as citizens. If the theory assumes
too much by way of empirical constraints, on the other hand, it may
become excessively conservative, in the sense of being too closely
tied to contingent aspects of a particular society or group of soci-
eties, and therefore no longer able to function as a critical tool for
social change.!! Rawls, in his later work, describes his theory of
international justice as a ‘realistic utopia’, and what he means by
this seemingly oxymoronic phrase is that the theory aims to push
towards the limits of practical possibility—in other words to lay
down principles for a world that is better than ours, but is still
feasible given what we know about the human condition and the
laws that govern it. The problem then is to know what the limits of
practical possibility really are. As Rawls puts it:

I recognize that there are questions about how the limits of the practically
possible are discerned and what the conditions of our social world in fact
are. The problem here is that the limits of the possible are not given by
the actual, for we can to a greater or lesser extent change political and
social institutions and much else. Hence we have to rely on conjecture and
speculation, arguing as best we can that the social world we envision is
feasible and might actually exist, if not now then at some future time under
happier circumstances.

The particular question we are examining is whether the circum-
stances of global justice should be taken to include the existence
of separate states whose members belong to different national cul-
tures, and who therefore value their capacity to be politically self-
determining. In a world like this, the idea of global justice must
be composed of principles that, along with other institutions, such
states could comply with. Such principles might entail, for instance, a
requirement that states should cooperate to regulate trade or provide
development aid, but not a requirement that could only be fulfilled
by states giving up their autonomy entirely in favour of some supra-
national body. But are we right to impose such a condition? Why not

"' T have explored the general issue raised here more fully in ‘Political Philoso-
phy for Earthlings’, in D. Leopold and M. Stears (eds), Political Theory: Methods
and Approaches (Oxford: Oxford University Press, forthcoming). See also the
discussion in Michael Blake, ‘Distributive Justice, State Coercion and Autonomy’,
Philosophy and Public Affairs, 30 (2001), 257-96, esp. section 1.

12 J. Rawls, The Law of Peoples (Cambridge, MA: Harvard University Press,
1999), 12.
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say instead that if global justice requires some form of world govern-
ment, then so much the worse for national self-determination?

To answer these questions we have, as Rawls says, to rely to
some extent on ‘conjecture and speculation’, about, for instance,
the depth of people’s attachment to their national communities, or
the likely form of a global government (How democratic would it
be?).!> We may be able to ground our conjectures and speculations
in evidence from the past and the present—evidence, for instance,
about how far transnational federations such as the EU have been
able to go in subjecting their member-states to a uniform system
of authority without provoking resistance from below. But there is
bound to be an element of indeterminacy about this: we are living
at a time when it is harder than it has ever been to predict the
direction and pace of change across the globe, and so it is better
in the end to be modest and say that the theory of global justice
presented here is one made to fit the world in roughly its present
condition—a world made up of separate states, each enjoying some
degree of autonomy, though markedly unequal in power; a world
in which economic interactions between peoples are largely market-
driven, and in which income and wealth inequalities between peo-
ples are huge; a world, therefore, in which there is no free move-
ment across national borders but in which rich states in particular
tend to impose strict entry controls; a world in which environ-
mental and natural resource problems spill across those borders
and require international solutions. Our principles of global justice
should be ones that, if followed by governments, international orga-
nizations and individual people, would change this world consid-
erably, but not change it out of all recognition. Those who believe
that nothing short of a total revolution in our global relationships
will bring about real justice will doubtless find it unheroic. Others,
believing that international relations can never transcend the pursuit
of national interests, will find it idealistic, or utopian in the bad
sense.

To put this in more conventional academic terms, the conception
of global justice that I present here corresponds (as does Rawls’s The
Law of Peoples) to what Charles Beitz has called ‘social liberalism’
as contrasted with ‘cosmopolitan liberalism’ on the one hand and

B3 T say a little more about this in Chapter 2.
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‘laissez-faire liberalism” on the other.!* As Beitz explains, what is
distinctive about social liberalism is the idea that the pursuit of
justice involves a division of labour between domestic and inter-
national spheres, with states having the primary responsibility for
promoting social justice among their citizens, while the chief task of
the international community is to create the conditions under which
that responsibility can be discharged. This will in some cases involve
intervention where states are unable or unwilling to provide mini-
mum levels of rights and resources to their citizens. But there is no
fundamental challenge to the idea of state autonomy, and no attempt
to achieve global uniformity, in the sense of people everywhere
enjoying the same bundle of rights, resources, and opportunities.
Global justice, on the view I am defending, is justice for a world
of difference, not merely because ironing out differences between
nations would be unfeasible or involve high levels of coercion, but
because people greatly value living under their own rules and accord-
ing to their own cultural beliefs.

I began this chapter by reflecting on some human tragedies that we
have become only too accustomed to facing, thanks to the medium
that brings them into our living rooms on a daily basis. I assumed
that I was not alone in wondering how to respond, either individ-
ually or politically as a citizen of a democratic state. At one level,
they are indeed simply tragedies—they involve human beings who
are suffering or dying, and who urgently need help. But at another
level they represent the outcome of long and complex chains of
causation in which many other human beings are implicated, and
where questions about responsibility inevitably arise. In trying to
think about cases such as these, I have proposed three general guide-
lines. First, always to see human beings as both patients and agents:
needy and vulnerable creatures who cannot survive without the help
of others, but at the same time people who can make choices and
take responsibility for their lives. Second, to understand the demands
of justice as applying to us both as individuals—the personal ethics
approach—and as participants in large scale human associations,
including states—the institutional approach. Third, to understand
global justice in a way that takes account of the large differences

4 See C. Beitz, ‘International Liberalism and Distributive Justice: A Survey of
Recent Thought’, World Politics, 51 (1999), 269-96.
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between domestic and international contexts, and does not, there-
fore, merely involve giving a wider scope to familiar principles of
social justice. This contrast between social and global justice is the
main theme of Chapters 2 and 3, where I explore the arguments
of those who would deny the relevance of such a distinction. Such
arguments are usually launched from a position that following Beitz
we may call ‘cosmopolitan liberalism’, so I begin by examining what
it means to be a cosmopolitan.



CHAPTER 2

Cosmopolitanism

I

‘Cosmopolitan’ is probably now the preferred self-description of
most political philosophers who write about global justice. It is
not hard to see the attraction of such a label. In popular speech,
to be cosmopolitan is to be open-minded, sophisticated, forward-
looking, etc.; conversely, the antonyms of ‘cosmopolitan” would
include ‘insular’, ‘parochial’, ‘narrow-minded’, ‘hidebound’, and so
forth. The editors of the popular fashion magazine Cosmopolitan
knew what they were doing when they chose that title. However
cosmopolitanism as a perspective on global justice must refer to
something more specific than this. But what exactly? Our first task
must be to try to pin down the meaning or meanings of ‘cosmopoli-
tanism’ more precisely, before going on to evaluate it.!

The term derives originally from the Greek kosmopolites, a citizen
of the world, and it was popularized by the Stoic philosophers of
antiquity.? Their claim was that human beings everywhere formed a
single community, governed by a law that was discovered through
the use of reason—though in some versions of Stoicism cosmopoli-
tan citizenship was reserved for the wise and the good. In what

! T shall not try to examine all of the different senses of cosmopolitanism. In
particular, I shall have nothing to say here about cultural cosmopolitanism. For
discussions that range more widely, see S. Scheffler, ‘Conceptions of Cosmopoli-
tanism’, in S. Scheffler, Boundaries and Allegiances: Problems of Justice and Respon-
sibility in Liberal Thought (Oxford: Oxford University Press, 2001); K. C. Tan,
Justice without Borders: Cosmopolitanism, Nationalism and Patriotism (Cambridge:
Cambridge University Press, 2004), ch. 1; K. A. Appiah, Cosmopolitanism: Ethics
in a World of Strangers (London: Allen Lane, 2006).

2 For my reading of Stoicism I have drawn upon M. Schofield, The Stoic Idea of
the City (Cambridge: Cambridge University Press, 1991).
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sense was this community political? The Stoics did not imagine that
the kosmopolis either did or should have human rulers, although
some envisaged it as being under divine kingship. So we should not
interpret Stoic cosmopolitanism as involving a demand for world
government in the conventional sense. Nonetheless, Stoic philoso-
phy played an influential part in the ideology of the Roman Empire,
and it is easy to see why: if what really matters is one’s membership
in the cosmic city and not the territorially bounded human city,
then imperial conquest—at least by the wise and the good—does no
wrong, and may do some good. Does cosmopolitanism, then, have
implications for worldly politics, and might it be said always to lend
support to (benign) forms of imperialism?

Before we leap to any such conclusion, we need to draw a dis-
tinction between moral and political versions of cosmopolitanism.
Moral cosmopolitanism, in its most general formulation, says simply
that human beings are all subject to the same set of moral laws: we
must treat others in accordance with those laws no matter where
in the universe they live; they likewise must treat us in the same
way. Political cosmopolitanism says that this can be achieved only if
everyone is ultimately subject to the same authority with the power
to enforce those laws. The first of these positions does not entail the
second, and indeed many would deny that moral cosmopolitanism
has any specific political implications. Charles Beitz, for example,
writes:

Cosmopolitanism need not make any assumptions at all about the best
political structure for international affairs; whether there should be an
overarching, global political organization, and if so, how authority should
be divided between the global organization and its subordinate political
elements, is properly understood as a problem for normative political sci-
ence rather than for political philosophy itself. Indeed, cosmopolitanism
is consistent with a conception of the world in which states constitute the
principal forms of human social and political organization. .. .?

Political cosmopolitanism is less popular today than moral cos-
mopolitanism, and I shall discuss it only briefly, but before doing
that I want to draw attention to the way in which the ambi-
guity inherent in the term may be helpful to the moral version.

3 C. Beitz, ‘International Relations, Philosophy of’, in E. Craig (ed.), Routledge
Encyclopaedia of Philosophy (London: Routledge, 1998), IV, 831.
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Cosmopolitanism invites us to see ourselves as citizens of the world.
But if we are not to take that in a political sense—we do not aspire
to a share in political authority at global level —what does it mean?
The idea of citizenship gets its moral force from the experience
of people living together in cities, people who identify with one
another, face common enemies, and so forth. The cosmopolitan ver-
sion takes that idea and stretches it so as to embrace the whole of
humanity, regardless of what relationships, if any, may exist between
people across the globe. It assumes that the moral force of citi-
zenship can survive such stretching. But this, to say the least, is
something that needs to be argued for.* The problem can be traced
right back to the original Stoic idea of cosmopolitanism. As Schofield
puts it

... the doctrine of the cosmic city attempts to retain community and cit-
izenship while removing all contingency —such as physical proximity or
mutual acquaintance—from the notion of citizenship. What citizenship
now consists in is nothing but obedience by a plurality of persons to the
injunctions of right reason on the just treatment of other persons: i.e. to
law as nature formulates it. Such a conception of the citizen is manifestly
unstable.’

Most advocates of political cosmopolitanism do not in fact advo-
cate world government in its most literal sense—a government at
global level enjoying the powers to make and enforce law and policy
that national governments typically have today —but something far
more modest, for instance a system of international law backed up
by coercive sanctions, or a world federation in which powers are
divided in such a way that the centre only enjoys limited author-
ity. It is not hard to see why world government proper appeals
only to those with a strongly technocratic cast of mind.® It seems

* For a fuller discussion of the way in which ideas of cosmopolitan citizenship
are parasitic on an ethos of citizenship that (up to now at least) has only been achiev-
able within bounded political communities, see my essay ‘Bounded Citizenship’,
in K. Hutchings and R. Dannreuther (eds), Cosmopolitan Citizenship (London:
Macmillan, 1999) and in D. Miller, Citizenship and National Identity (Cambridge:
Polity Press, 2000).

5 Schofield, The Stoic Idea of the City, 103.

¢ And also perhaps to those with a deep fear of war between states. It appears
that the high point of enthusiasm for world government occurred in the years
immediately after 1945. See L. Cabrera, Political Theory of Global Justice: A Cos-
mopolitan Case for the World State (London: Routledge, 2004), ch. 5.
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to run contrary to the sheer diversity of human cultures, and to
the wish of people everywhere to belong to communities that are
able to determine their own future paths. For liberals, the greatest
appeal of world government has lain in the promise of an end to
armed conlflict, but even Kant ended his essay on perpetual peace by
describing world government as ‘a universal despotism which saps
all man’s energies and ends in the graveyard of freedom’, a view
echoed more recently by Isaiah Berlin for whom a cosmopolitan
world ‘would lead to a tremendous desiccation of everything that is
human’.’

The objections to world government, then, are twofold. If we
assume that the cultural differences between societies that we find
in today’s world are not only well-entrenched, but are positively
valuable as providing the settings within which different forms of
human excellence can evolve, then the idea that a single authority
should legislate for all societies despite these differences must seem
far-fetched. It has proved difficult enough to create multinational
states in which all the constituent communities feel equally at home,
and equally represented in the public sphere, and even the European
Union, sometimes held up as the forerunner of a world state to come,
has achieved such legitimacy as it presently enjoys by drawing upon
the common political heritage of a group of liberal states. Further-
more, it is hard to see how a world state could be subject to effective
democratic control. Current nation-states are only able to practise
democracy in an attenuated form— periodic elections and some gov-
ernment responsiveness to public opinion—and achieving even this
level of democracy requires a democratic public who speak the same
language (or at a minimum, participate in official bilingualism) are
exposed to the same mass media, form parties and other political
associations, and so forth. Again, it is the comparative absence of
such a democratic public at European level that makes it difficult
to speak of the European Union as itself democratic, as opposed
to being a federation or confederation whose component parts are

7 1. Kant, ‘Perpetual Peace: A Philosophical Sketch’, in H. Reiss (ed.), Kant’s
Political Writings (Cambridge: Cambridge University Press, 1971), 114; N. Gardels,
“Two Concepts of Nationalism: An Interview with Isaiah Berlin’, New York
Review of Books, 21 November 1991, 22. For more on Berlin’s hostility to cos-
mopolitanism, see my ‘Crooked Timber or Bent Twig? Isaiah Berlin’s Nationalism’,
Political Studies, 53 (2005), 100-23.
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democracies.® These problems would be many times worse if we try
to envisage a form of government that is both genuinely global and
genuinely democratic.

II

There is much more that could be said about political cos-
mopolitanism, but my main interest in this chapter is in moral
cosmopolitanism and its implications for global justice. So what does
cosmopolitanism mean as an ethical doctrine with no direct insti-
tutional implications? Here we must tread very carefully, because
it is easy to slip unnoticed between weaker and stronger versions
of moral cosmopolitanism, and in doing so to derive ethical prin-
ciples that are quite controversial from a premise that is almost
platitudinous. This weak cosmopolitan premise can be formulated
in a number of slightly different ways: one formulation states that
every human being has equal moral worth; another that every human
being is equally an object of moral concern; yet another that we owe
every human being impartial consideration of their claims upon us.’
What these formulations have in common is the idea that we owe
all human beings moral consideration of some kind—their claims
must count with us when we decide how to act or what institutions
to establish—and also that in some sense that consideration must
involve treating their claims equally. Exactly what kind of equal
consideration is entailed by the weak cosmopolitan premise is the
question we have to answer in this chapter and Chapter 3. But we can
perhaps get a better sense of what the premise means by seeing what
kinds of behaviour it rules out. Suppose my government decides to
dispose of its nuclear waste by dumping it in some foreign land,

$ See, e.g., D. Grimm, ‘Does Europe Need a Constitution?’, European Law
Journal, 1 (1995), 282-302; J. Weiler, The Constitution of Europe (Cambridge:
Cambridge University Press, 1999), Part I1.

? Versions of this cosmopolitan premise can be found inter alia in Beitz, ‘Inter-
national Relations, Philosophy of’, 830-1; C. Beitz, ‘Cosmopolitanism and Global
Justice’, in G. Brock and D. Moellendorf (eds), Current Debates in Global Justice
(Dordrecht: Springer, 2005), 17; B. Barry, ‘Statism and Nationalism: A Cosmopoli-
tan Critique’, in I. Shapiro and L. Brilmayer (eds), Nomos 49: Global Justice (New
York: New York University Press, 1999), 35-6; T. Pogge, ‘Cosmopolitanism and
Sovereignty’, in T. Pogge (ed.), World Poverty and Human Rights (Cambridge:
Polity Press, 2002), 169-70; Tan, Justice without Borders, 1 and 94.
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and when it is pointed out that this may prove hazardous to the
people who live there, simply declares that that is of no concern
to us. This amounts to failing to give any consideration at all to
the needs, interests, or other claims of the people involved, which
would be a clear violation of the cosmopolitan premise. Another
way of violating the premise would be to treat different groups of
people in different ways without giving any grounds for the unequal
treatment—adopting, say, a policy whereby light-skinned people
get better access to medical care than dark-skinned people, without
trying to justify this in any way at all, or in any way that might
conceivably serve as a relevant moral ground (just repeating ‘because
they are light-skinned’ does not qualify).

An equal consideration principle that would rule out the kinds
of behaviour described in the last paragraph would be accepted
by almost everyone (with the exception perhaps of a few extreme
racists), so if that were all moral cosmopolitanism meant, we could
safely say that we are all cosmopolitans now. But those who self-
consciously describe themselves as cosmopohtans want to get some-
thing stronger out of this premise, a requirement of equal treatment
that goes beyond saying that all human beings must be considered
in some way when we are dec1d1ng how to act. For example, they
may want to argue that our institutions and practices must be based
on the principle of giving equal weight to the interests of all those
affected by them. Or they may claim that we are bound to apply
one or other strong, substantive principle of equality at global level,
for example a principle of equal access to resources or a principle of
equal opportunity. Whether such principles can be defended in their
own terms, it is important to see that they cannot be derived from
the weak cosmopolitan premise.

The gulf that divides weak from strong cosmopolitanism can per-
haps best be explained in the following way. Weak cosmopolitanism
is in the first place a claim about moral value. It says that the various
good and bad things that can happen to people should be valued in
the same way no matter who those people are and where in the world
they live. A world in which there is a starving peasant in Ethiopia is
to that extent as bad as a world in which there is a starving peasant
in Poland, all else being equal. The fate of both these people makes
a claim on us. But this does not by itself settle whether, as moral
agents, we have an equal responsibility to respond to both claims.
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The fact that both cases of starvation are equally bad does not tell me
whether I have more reason or less to go to the aid of the Ethiopian
than to go to the aid of the Pole. On the contrary, as an agent I
may well have an obligation grounded in moral reasons to act to
help one of these people before the other—to take a straightforward
case, I may have entered an undertaking to support food aid to
Ethiopia. This obligation cannot be defeated merely by pointing
out that the condition of both people is equally a matter of moral
concern.

A simple example may help to bring out this gap between our
moral assessments of states of affairs, and the reasons we have for
acting in relation to those states of affairs. Suppose a child goes
missing and there are fears for her safety. This is equally bad no
matter whose child it is, and there are some agents, for instance the
police, who should devote equal resources to finding the child in
all cases. But there are other agents whose reasons for action will
depend on their relationship to the child. If the child is mine, then
I have a strong reason, indeed an overwhelming reason, to devote
all my time and energy to finding her—a moral reason, to be clear,
not merely a strong desire, by virtue of our special relationship. If
the child comes from my village, then I have a stronger reason to
contribute to the search than I would have in the case of a child from
another community.!® Of course if I have information that might
help find that distant child, then I should give it to the police at
once. It is not that I lack any responsibilities to the distant child.
But nearly everyone thinks that I have a much greater responsibility
to my own child, or to one I am connected to in some other way.
The important point is that this is perfectly consistent with the view
that it is equally bad, equally a matter of moral concern, when any
child goes missing.

10 Several readers have found this claim implausible. What if I am visiting a
friend in another village and a child from that village goes missing? Ought I not
to join in the search for that child? The answer, of course, is that I should, so long
as I can contribute positively to the rescue attempt, and if I have some special talent
that makes my contribution indispensable, I may have a moral obligation to join in.
But all of this is consistent with saying that I have a stronger reason when the child
is one from my own village, as shown, for example, by the costs in time and effort
I can reasonably be expected to bear in the course of the search.

" There is  ambiguity = here  about what it means to
show people ‘equal moral concern’> As I am using the
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It might be said in reply here that if claims about the equal value
of human beings have no implications for how we should act, they
become redundant. All moral claims must in some way or other
guide our behaviour. But this is acknowledged in the example just
given. The value of the distant child is registered in my obligation
to supply relevant information to the police. In a similar way, the
cosmopolitan premise means that we cannot be wholly indifferent
to the fate of human beings with whom we have no special rela-
tionship of any kind. There is something that we owe them—but
weak cosmopolitanism by itself does not tell us what that something
is, and certainly does not tell us that we owe them equal treatment
in a substantive sense. So cosmopolitans who go on to argue that
their cosmopolitan convictions are best expressed through practical
doctrines such as the doctrine of human rights, or global equality
of opportunity, need to add a further premise about what we owe
to other human beings as such—a premise that, to repeat, is not
contained in the idea of cosmopolitanism as such. Some indepen-
dent reason has to be given why cosmopolitan concern should be
expressed by implementing the particular conception of global jus-
tice favoured by any individual author.

When presented with examples such as that of the missing child,
many cosmopohtans will concede that the weak form of egalitari-
anism contained in the cosmopolitan premise does not exclude spe-
cial responsibilities and special obligations such as those that obtain
between parents and their children. They do not object to the idea of
special duties as such, but they are critical of the idea that nations, in
particular, can serve as the source of such duties. Their cosmopoli-
tanism, in other words, is developed in opposition to a form of
nationalism that holds that we owe more to our fellow-nationals

term, it  simply  expresses the weak  cosmopolitan  premise
that requires us to count as equally bad a harm or a welfare loss, no matter
who bears it, and therefore as having to give reasons when we act on behalf of one
person or one group rather than another. ‘Concern’, however, may also be used
to signal the special reasons that motivate us to act on behalf of particular groups:
Richard Miller, for instance, contrasts ‘cosmopolitan respect’ which is owed to
everyone equally with ‘patriotic concern’ which justifies our support for schemes
that provide benefits exclusively to compatriots. ‘Concern’ is a sufficiently loose
term that both of these uses are legitimate: the important thing is to be clear which
is being employed. See R. Miller, ‘Cosmopolitan Respect and Patriotic Concern’,
Philosophy and Public Affairs, 27 (1998), 202—4.
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than we owe to human beings in general merely by virtue of the fact
that we share with them the various cultural and other features that
make up a national identity. So is it possible to move from the weak
cosmopolitan premise to a stronger form of cosmopolitanism that
excludes special obligations to compatriots, except in cases where
it can be shown that recognizing and acting upon such obligations
actually helps to serve cosmopolitan aims?!?

III

One popular way of making such a move proceeds as follows. We
start with the premise that principles of justice are principles of equal
treatment—they are principles that require us not to discriminate
on morally irrelevant grounds such as (in most instances) a person’s
race or sex. What equal treatment means more concretely does not
matter here—there are different ‘currencies of justice’ that might
be used—but for the sake of concrete illustration let me assume
that the relevant principle is equality of opportunity, a principle
of justice that is widely recognized within nation-states as an aim
that governments ought to pursue.!> The cosmopolitan move then
involves arguing that a person’s nationality is an irrelevant feature
when we are considering what opportunities they should have, so
the principle should be given a global application. As the argument
is often put, nationality is a ‘morally arbitrary’ feature of persons in
the same way as their hair colour or the social class of their parents.

12 T add this rider because strong cosmopolitans can of course recognize and
endorse special obligations to compatriots where it can be shown that acting on
these is the most effective means of bringing about global justice. For arguments
of this kind, see, for instance, R. E. Goodin, “What Is So Special about Our
Fellow Countrymen?’, Ethics, 98 (1987-8), 663-86; M. Nussbaum, ‘Patriotism and
Cosmopolitanism’ and ‘Reply’, in J. Cohen (ed.), For Love of Country: Debating
the Limits of Patriotism (Boston, MA: Beacon Press, 1996); P. Singer, One World:
The Ethics of Globalization (New Haven, CT and London: Yale University Press,
2002), ch. 5. How convincing such arguments are is another matter: see my critical
discussion in On Nationality (Oxford: Clarendon Press, 1995), ch. 3.

" Tshall be looking specifically at equality of opportunity as a purported princi-
ple of global justice in Chapter 3. Nothing I say here depends on which currency of
justice —opportunities, resources, welfare, etc. —one chooses to fill out the equality
principle. Moreover the principle in question could be any comparative principle of
justice, where what a person is owed depends on what others will also receive—so
various desert principles, for instance, would also be included.
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So they are owed equal treatment as a matter of justice no matter
which society they belong to.

If, however, we look carefully at the way this argument moves
from premise to conclusion, we find that it relies on a crucial
equivocation about what it means for some feature of a person
to be morally arbitrary. In one sense, a person’s nationality might
be described as morally arbitrary because in the great majority of
cases the person in question will not be morally responsible for
her national membership—people are simply born into a nation
and acquire the advantages and disadvantages of membership as
they grow up regardless of their choice. In this spirit, Simon Caney
writes that ‘people should not be penalized because of the vagaries
of happenstance, and their fortunes should not be set by factors
like nationality and citizenship’.!* Here ‘nationality and citizen-
ship’ are assimilated to other features for which people cannot be
held morally responsible—Caney mentions ‘class or social status or
ethnicity’—and the implicit assumption is that if someone is not
morally responsible for possessing a certain feature, then unequal
treatment on the basis of that feature cannot be justified.

But ‘morally arbitrary’ may also be used to signal the conclusion
of the argument as opposed to its premise. Here a morally arbitrary
feature of persons is a feature that should not be allowed to affect
the way they are treated—it is a morally irrelevant characteristic,
something we are bound to ignore when deciding how to act towards
them. Obviously, if nationality is a morally arbitrary feature in
this second sense, then inequalities of treatment based on national
belonging are unjustified; this follows by definition. What needs to
be shown is why we should regard nationality as morally arbitrary
in this second sense.

4§, Caney, ‘Cosmopolitan Justice and Equalizing Opportunities’, in T. Pogge
(ed.), Global Justice (Oxford: Blackwell, 2001), 125. c.f. T. Pogge: ‘Nationality is
just one further deep contingency (like genetic endowment, race, gender, and social
class), one more potential basis of institutional inequalities that are inescapable and
present from birth.” (T. Pogge, Realizing Rawls [Ithaca, NY: Cornell University
Press, 1989], 247.) Other formulations of the arbitrariness claim can be found in
Tan, Justice without Borders, 27-8 and 159-60, and in D. Moellendorf, Cosmopoli-
tan Justice (Boulder, CO: Westview Press, 2002), 55-6 and 79. Thomas Nagel,
who does not embrace cosmopolitanism, nevertheless sees the claim as having
considerable force: see T. Nagel, “The Problem of Global Justice’, Philosophy and
Public Affairs, 33 (2005), 126.
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In order to link the two senses of moral arbitrariness—the argu-
ment’s premise and its conclusion—we need a substantive principle.
Here is a likely candidate: if two people are differentiated only by
features for which they are not morally responsible (arbitrariness
in sense 1), then it is wrong that they should be treated differently
(arbitrariness in sense 2). This principle would certainly do the
job, but unfortunately it is quite implausible. We can see this by
thinking about people who have different needs, where these needs
are not the results of actions for which their bearers are morally
responsible (think for instance of people who have been handicapped
from birth). Need differences are morally arbitrary in sense 1, but
they are not morally arbitrary in sense 2. Virtually everyone thinks
that people with greater needs should be given additional resources,
whatever precise characterization of the moral duty involved they
prefer to give.

So we have yet to be given a reason why it is wrong if peo-
ple are better or worse off on account of their national member-
ship. Why regard nationality as a morally irrelevant characteristic
like hair colour rather than a morally relevant characteristic like
differential need? The fact that in some sense it is ‘happenstance’
that I belong to this nation rather to any other does not settle the
question, for the reason just given. It is equally ‘happenstance’
that somebody should be born with a physical handicap. There
has to be a substantive argument for the irrelevance of national-
ity, not merely a formal argument that trades on the ambiguity of
‘arbitrariness’.

An argument of the right kind would be one that showed that
nationality is not the kind of human relationship that can support
special obligations among members. The assumption here is that
it is indeed morally permissible to recognize special obligations
to members of certain groups—the family being the most obvious
example—but this does not extend to just any group of which some-
one might happen to be a member. Indeed, it may seem obvious that
there are groups that cannot pos51bly support such obligations—
racist groups, for instance, whose existence is premised on a belief
in the superiority of the favoured race. So the cosmopolitan critic of
national duties can deploy a pincer strategy, arguing on the one hand
that nations are not, in relevant respects, similar to groups such as
the family within which almost everyone would allow special duties
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to obtain,!® while on the other hand arguing that the reasons offered
to support duties to compatriots would also apply to racists or to
members of criminal conspiracies, who could justifiably claim that
they owed special duties to other members of their race or gang.!®
To escape this critique, we need to show what differentiates nations
and other groups that can legitimately support special duties from
these other attachments which have no such ethical significance.

What follows, therefore, is an attempt to defeat strong versions
of cosmopolitanism by showing that nations are indeed commu-
nities of the kind that can support special obligations. It does not
address those who think that there can be no local duties, duties
not owed to humanity at large, not even within family groups. As I
have indicated, most cosmopolitans are willing to accept such duties
when presented with cases such as the missing child, but many
are convinced that national obligations cannot be defended in the
same way. This task having been achieved, I will conclude by asking
what weak cosmopolitanism does imply with respect to principles of
global justice.

1Y

The question we must ask, then, is when do attachments legitimately
ground special duties of the kind that nationhood is thought to
impose? To get this question into proper focus, we need to begin by
distinguishing between relationships that are merely instrumentally
valuable and those that are also intrinsically valuable.!” Both types
of relationship can support special duties, but there is a difference

15 These critics include H. Brighouse, ‘Against Nationalism’, in J. Couture, K.
Nielsen and M. Seymour (eds), Rethinking Nationalism (Calgary, Canada: Univer-
sity of Calgary Press, 1998) and C. Wellman, ‘Friends, Compatriots, and Special
Political Obligations’, Political Theory, 29 (2001), 217-36. For discussion of the
nation/family analogy, see J. McMahan, “The Limits of National Partiality” and
T. Hurka, “The Justification of National Partiality’, both in R. McKim and ]J.
McMahan (eds), The Morality of Nationalism (New York: Oxford University Press,
1997).

16 Simon Caney calls this the ‘obnoxious identity” objection to nationalism. See
S. Caney, ‘Individuals, Nations and Obligations’, in S. Caney, D. George, and P.
Jones (eds), National Rights, International Obligations (Boulder, CO: Westview
Press, 1996).

17 The significance of this distinction is discussed at greater length in S. Scheffler,
‘Relationships and Responsibilities’, in Scheffler, Boundaries and Allegiances.
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in the kind of special duties supported that can best be brought out
through an example. Compare a group of friends with a group of
people who associate for a specific purpose, say a group of work
colleagues who decide to form a syndicate to own a racehorse. In the
case of the friends, although there are certainly instrumental benefits
to friendship—{friends can call on each other for help when they
get into difficulties, for example—there is also the intrinsic value of
the friendship itself. People’s lives go better just by virtue of being
involved in this kind of relationship; when friendships dissolve for
one reason or another, this is a loss. The syndicate, by contrast, only
exists because the members need to join to bear the cost of owning
a horse. If any of them could do it single-handed, that would be
better still for the lucky ones, and it does not matter if the syndicate
collapses and a new consortium is formed. So the only duties that
arise in the case of the syndicate are those inherent in the cooperative
practice itself. These might be contractual —each member might have
agreed to pay so much per month for the stabling costs of the horse
when he joined—or they might be duties of fairness—each might
take it in turns to drive the horse to race meetings even if there was
no antecedent agreement to do this. But there is no duty to keep
the syndicate in existence, and no duties to the other members over
and above those that their particular relationship entails. Friendship
on the other hand creates open-ended duties to support and help
one’s friends, to keep the relationship alive by staying in touch,
and so forth, and the grounds for these are that a valuable form of
relationship would be lost if these duties were not acknowledged and
acted upon.

Ground-level special duties,'® therefore, arise only from rela-
tionships that are intrinsically valuable. Furthermore the duties in
question must be integral to the relationship in the sense that the
relationship could not exist in the form that it does unless the duties
were generally acknowledged. In other words, the duties are not
merely an ethical superstructure erected on top of an attachment
whose real basis is something else—emotion, say, or self-interest—
but they are central to the way that the relationship is understood
by the participants. You cannot be somebody’s friend unless you

18 T use this phrase to refer to special duties that arise directly from membership
of a group or a relationship of some other kind, as opposed to duties that arise from
promises, contracts, cooperative practices, etc.
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understand that this entails giving them certain kinds of priority in
your life—being ready to drop what you are doing and go to them
when they need you. I do not mean that when we think about friends
and friendship, it is the duties that occupy centre stage; we are much
more likely to take them for granted, only giving them conscious
consideration when we find ourselves in a situation of moral conflict.
The point is that we cannot treat friendship just as an emotional
attachment—say as a relationship entered into simply because of
the fun we get out of being with our friends—without changing its
essential character, and losing part of what gives it value.!’

A final condition for the existence of ground-level special duties
is that the attachments that ground them should not inherently
involve injustice; they should not be relationships whose very exis-
tence is premised on the unjust treatment of others. The injustice
that undercuts the value of relationships can be of different kinds:
it might involve the exploitative treatment of outsiders, or the unjust
exclusion of would-be members. So, for example, a gang of boys
part of whose raison d’étre is the bullying of weaker classmates, is
not the kind of group to which one can have special duties; nor is the
Mafia; nor is a racist group that excludes members of the disfavoured
races. Once again, it is possible for attachments like these to give rise
to duties of certain kinds: there can be honour among thieves, and
I suppose one has some moral and not merely prudential reason to
keep one’s agreements with fellow mafiosi and so forth.?% But one
does not have special duties to the members of these groupings as
such. The pervasive injustice that they generate deprives them of
such intrinsic value as they might otherwise have had, so they are
not the kind of attachments that can legitimately support ground-
level special duties.

The last condition may be difficult to apply because any group
has the potential to act in unjust ways, and so it may be hard to
decide whether the injustice is inherent in the group or incidental

% For development of this claim about friendship, see J. Raz, ‘Liberating
Duties’, in J. Raz (ed.), Ethics in the Public Domain (Oxford: Clarendon Press,
1994).

© This should be further qualified: one can have moral obligations to co-
participants in unjust groups, but not to perform unjust acts. Someone who has
agreed to go may have an obligation to attend a Mafia member’s wedding, but the
same argument does not apply to carrying out an execution, say.
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to it. Every gang is liable to humiliate those who do not belong;
even groups of friends can act unfairly towards people who would
like to join the circle but are not permitted to. Families may create
social injustice by virtue of the undeserved advantages that they
give to their offspring. This issue becomes critical when we come
to the case of nations, because critics are inclined to see nations as
exclusive clubs whose very existence is premised on the exclusion
of outsiders both from membership and from the resources that the
nation controls. I shall return to this shortly. What needs stressing
at this point is the distinction between groups founded on injustice,
so to speak, and groups that contingently may act in unjust ways,
but without the injustice becoming an essential part of the group’s
distinctive character. Only groups of the first kind lack the value that
can ground special duties.

So now let us ask whether nations can meet the three conditions I
have identified.?! First, are the relationships that exist among com-
patriots intrinsically valuable??? It is sometimes argued that, in so far
as national identity and national solidarity have any value at all, it is
purely instrumental —it makes it possible for states with a national
basis to achieve certain political goals, such as stable democracy. It
is certainly true that such instrumental values feature more promi-
nently in ethical defences of nationality than they do, for instance,
in accounts of the family?*: we think it cheapens the value of family
life when the family is characterized merely as an effective tool for

2 “Can meet’ needs to be emphasized here. Veit Bader has drawn attention
to several respects in which existing nation-states diverge from the communitar-
ian model that is used to justify special obligations to compatriots: see V. Bader,
‘Reasonable Impartiality and Priority for Compatriots: A Criticism of Liberal
Nationalism’s Main Flaws’, Ethical Theory and Moral Practice, 8 (2005), 83-103.
These points are well-taken, so long as we recognize that such divergences are a
matter of degree. We have obligations to our compatriots to the extent that our
nation meets the conditions described in the text. A similar point might be made
about families and other forms of attachment.

22 The question whether nations are intrinsically valuable communities is dis-
cussed at greater length in M. Moore, The Ethics of Nationalism (Oxford: Oxford
University Press, 2001), ch. 2.

2 One reason for this, I believe, is that ethical defences of nationality are aimed
at those who are either doubtful that national allegiances have intrinsic value, or
who think that such value as they have is outweighed by their harmful conse-
quences. To people in this frame of mind, it makes most sense to highlight the
instrumental arguments—nationality as a resource for democracy, social justice,
individual autonomy, and so forth.



38 National Responsibility and Global Justice

socializing children, or a form of mutual insurance against hardship
for the members, even though it does undoubtedly serve these ends.
However the point to make about the instrumental value of nation-
ality is that it is parasitic on its intrinsic value in the following sense:
compatriots must first believe that their association is valuable for its
own sake, and be committed to preserving it over time, in order to
be able to reap the other benefits that national solidarity brings with
it. Whatever value we as outsiders may attach to other people’s sense
of national belonging, a political association that was entered into
and supported purely for instrumental reasons could not work in the
way that a national community does. And in fact the way that most
people think about their nationality reveals that its value for them
is indeed intrinsic. They would, for instance, profoundly regret the
loss of their distinct national identity, even if they were guaranteed
the other goods that nationality makes possible, stable democracy,
social justice, and so forth.

There is of course a logical gap between nationality being intrinsi-
cally valued and its being intrinsically valuable, but, echoing John
Stuart Mill’s famous remark that ‘the sole evidence it is possible
to produce that anything is desirable, is that people do actually
desire it’,** the onus surely falls on those who want to deny the
value of national attachments to show why people’s actual valu-
ations are misguided. One reason that is sometimes given is that
whereas family or friendship relationships, say, are ‘real’—the bonds
that link me to friends and relations are based on direct knowledge
and interaction—in the case of nations the bonds are ‘artificial’ or
‘imaginary’, since I can have no direct experience of 99.9 per cent
of my compatriots. But this critique would apply to many other
attachments besides national ones, for instance to churches, or pro-
fessional associations, or football supporters’ clubs. In all these cases
what links the members is a set of shared understandings about what
it is that they are members of, and what distinguishes them from

2 1. S. Mill, Utilitarianism in H. B. Acton (ed.), Utilitarianism; On Liberty;
Considerations on Representative Government (London: Dent, 1972), 32. Since
generations of undergraduates have been taught to observe, quite correctly, that
there can be no entailment from ‘desired’ to ‘desirable’, it is worth underlining that
Mill’s argument is only about the evidence that can be brought in support of a
desirability claim.
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outsiders, and this is a strong enough link to create a relationship
that can have genuine value.

Note also here that the value of nationality cannot be dissipated
by observing that some people who would normally be counted
as members of a nation claim to attach no value at all to their
membership—they claim to have a cosmopolitan sense of selthood,
for instance. For the same is true of families, which often contain
members who claim to be indifferent to family ties, and may indeed
show their indifference in the way that they behave. We say that
these members have got it wrong—that they are failing to recog-
nize the value of something that does indeed have value, and we
hope we can show that their lives are impoverished by turning
their backs on their family ties.”® In the case of nations, people
who deny the significance of their national identity in circumstances
where such an identity is accessible to them?® are missing out on
the opportunity to place their individual lives in the context of a
collective project that has been handed down from generation to
generation, involving among other things the shaping of the physical
environment in which they live, and whose future they could help to
determine, by political participation and in other ways. The issue
here is not whether this is the highest human good —for most people
it is unlikely to be—but whether it is one of the human goods
that have intrinsic value, alongside family life, creative work, and
so forth. Cosmopolitans who deny the intrinsic value of nationality
may be motivated by the worry that if they recognize special duties
to compatriots, these will obliterate duties to humanity at large. If so,

% At any rate impoverished in that respect: there may be cases in which the
breaking of family ties is necessary to achieve a good of some other kind, for
instance the case of Gauguin who (Bernard Williams famously suggested) might
have been justified in abandoning his family in order to fulfil himself as an artist in
Tahiti: see B. Williams, ‘Moral Luck’, in B. Williams (ed.), Moral Luck: Philosophical
Papers 1973—80 (Cambridge: Cambridge University Press, 1981). Here the intrinsic
value of family membership is trumped, but not eliminated, by the value of artistic
creativity.

26 This clause is needed to cover cases in which national identity develops in
such a way as to exclude certain groups in the population who had previously
shared it, but now find it has become irreconcilable with other aspects of their
identity that are not reasonably revisable —the position of Jews in Nazi Germany is
an extreme example of this. Valuing national identities does not entail believing that
they must trump other identities whenever there is conflict—see my discussion in
Miller, On Nationality, ch. 2.



40  National Responsibility and Global Justice

their worries are groundless: the question at this point is not what
weight we should attach to national duties, but whether national
membership has intrinsic value of the kind that can justify special
duties in the first place, independently of the question whether
these duties can override cosmopolitan, or for that matter familial,
etc., duties. Is the cosmopolitan self really one that is indifferent
to national membership,?” or simply one that recognizes competing
attachments of many other different kinds?

The next question is whether special duties to compatriots are
integral to the idea of nationhood. The counterclaim is that it is
possible to value national identity in the sense of taking pleasure in
the various cultural features and cultural activities that one shares
with one’s fellow countrymen, while thinking that this has no eth-
ical significance and that one’s moral duties are all global in scope.
Now it is certainly possible to envisage cultural attachments that
take this form—people might have a collective identity somewhat
like the identity of a group of music fans for whom going along
to concerts of blues music, say, is an important part of their lives,
who enjoy mingling with other fans, and so forth, but would not
say they had any special responsibilities either towards the other
participants or to keep their particular brand of music alive. But such
an identity would be very different from national identities as we
currently experience them, and it could not function in the way that
national identity now does: it could not underpin political values like
social justice or deliberative democracy, nor could it locate people
within an intergenerational project of the sort described in the pre-
vious paragraph. These functions presuppose that nations are ethical
communities whose members have special responsibilities both to
support one another and to preserve their community. Belonging to
them constitutes a good that is different in kind from the good that
the music fans enjoy.

Those who favour a purely cultural understanding of nationhood
might reply that even if something is lost when compatriots cease to

¥ As the poet asks, rhetorically:

‘Breathes there the man with soul so dead,
Who never to himself has said,
This is my own, my native land!’

(W. Scott, “The Lay of the Last Minstrel’, in J. MacQueen and T. Scott (eds), The
Oxford Book of Scottish Verse (Oxford: Oxford University Press, 1989), 429.



Cosmopolitanism 41

recognize special duties to one another, this is more than compen-
sated for by the potential gain in justice overall. So this brings us
to the question whether injustice is integral to national attachments
in the way that it is, for instance, to membership in a racist group.
Why might we think that national attachments, in their present form,
are inherently unjust? In recognizing such attachments, we draw a
distinction between insiders and outsiders, and regard ourselves as
having more extensive and weightier obligations to our compatriots.
But it may appear that this inevitably works to the disadvantage
of all those who are left outside the circle, whose claims on us are
now reduced. By granting ethical weight to national attachments,
we unavoidably help to perpetrate global injustice.

Samuel Scheffler has called this ‘the distributive objection’ to spe-
cial responsibilities.”® The objection holds that such responsibilities
can be justified only when they are consistent with general responsi-
bilities that show an equal regard for all human beings. To illustrate
the point, he asks us to imagine three persons Alice, Beth, and Carla
who initially have equal responsibilities to each other. Alice and
Beth, however, join an In Group while Carla does not, and as a result
acquire special responsibilities to one another that exclude Carla.
This disadvantages Carla in so far as Alice and Beth, by virtue of
their special relationship, can now legitimately give priority to each
other’s demands and needs, which means that Carla has a lesser claim
on their resources. Alice and Beth have become better off than Carla
by virtue of joining the In Group; but, the distributive objection
concludes, this just shows that In Groups (such as nations) that entail
special responsibilities are inconsistent with recognizing the equal
moral claims of all persons.

Scheffler considers a number of responses to this objection; in par-
ticular he points out that the objection might be circumvented if we
bring into the picture a fourth person, Denise, and consider how the
creation of the Alice-Beth In Group changes her responsibilities to
Carla. He suggests that because Alice and Beth are now looking out
for each other, Carla and Denise can legitimately give one another
greater priority even without forming a group of their own, and
this restores Carla’s position. The distributive objection derives its
main force, Scheffler suggests, from cases where the In Group are

28 See S. Scheffler, ‘Families, Nations and Strangers” and “The Conflict between
Justice and Responsibility’, in Scheffler, Boundaries and Allegiances.
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also a privileged group in relation to the outsiders: if Americans are
allowed to give special weight to the interests of their compatriots at
the expense of the Third World, it will not be much comfort to the
inhabitants of Chad or Bangladesh to be told that ‘they may rely all
the more heavily on one another or...they may pursue their own
projects unburdened by excessive concern for the welfare of affluent
Westerners’.??

Although Scheffler’s diagnosis here is carefully executed, I think
that his initial formulation of the problem is ambiguous in one cru-
cial respect. When introducing the distinction between general and
special responsibilities, he does not say whether such responsibilities
are to be understood as requiring some form of equal treatment, or
whether as requiring, for instance, the provision of a certain fixed
level of resources. On the latter view, one might think of the general
responsibilities of human beings to one another in terms of a set of
human rights that must be fulfilled and protected for people every-
where. This would not be inconsistent with a special responsibility
to provide a higher level of resources to some human beings but not
others. How would this play out in the Alice-Beth—Carla case? Each
has a responsibility to secure the human rights of the others, and this
responsibility does not alter when the In Group is formed; Alice and
Beth simply have to do things for each other over and above this
minimum. It may be true, as Scheffler points out, that because of
these extra commitments, they are less inclined to do supererogatory
things for Carla. But why would this amount to any kind of injustice
to her? More seriously, what if Alice cannot protect the rights of
both Beth and Carla—she hasn’t enough resources to secure the
subsistence rights of both? With the formation of the In Group, she
will acquire a special responsibility to help Beth, but again can Carla
complain of injustice if the choice is simply between Alice helping
Beth and Alice helping Carla? So long as the general responsibilities
of Alice and Beth to Carla continue to take priority over their special
responsibilities to each other, it does not seem that Carla’s position
is worsened in a relevant way when the In Group is formed, even
under circumstances of inequality.

The force of the distributive objection to special responsibilities
among compatriots therefore depends entirely on how we specify

29 Scheffler, “The Conflict between Justice and Responsibility’, in Scheffler,
Boundaries and Allegiances, 89.
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the general responsibilities that obtain beforehand. If we say that we
have an obligation to treat people everywhere equally in some strong
and substantive sense—provide them with equal opportunities or
equal levels of welfare, for instance—then it immediately follows
that by recognizing local duties we will almost certainly causing
injustice to the Carlas of the world. But this of course means that the
distributive objection cannot be used to ground this view of global
responsibilities. If our global responsibilities are to be understood
in some other, non-comparative, way —for instance, as I suggested
above, as an obligation to ensure that people everywhere have access
to a minimum set of resources—then there is no inherent injustice
involved in recognizing greater responsibilities to compatriots. Both
sets of responsibilities can in principle be discharged at once.*® Recall
that I am not here attempting to reply to those who, following
the lead of William Godwin, believe that special responsibilities are
never justified —that we must always decide how to act after giving
equal weight to the interests of everyone who might be affected
by our action®® —but to those who believe that such responsibili-
ties can be justified within relationships of certain kinds—families,
especially —but not within nations. What I have sought to show here
is that there is no good reason to exclude nations as a source of
special duties. They can meet the conditions specified earlier, namely
that the relationships in question should be intrinsically valuable,
the duties in question should be integral to those relationships, and
maintaining the relationships does not intrinsically involve injustice
to outsiders.

v

Let me take stock of where we have got to in our discussion of
(moral) cosmopohtamsm The key distinction has been between
weak and strong versions of cosmopolitanism, where weak cos-
mopolitanism requires us to show equal moral concern for human
beings everywhere, while strong cosmopolitanism goes beyond this

° There may of course be conflicts in practice between the two sets of respon-
sibilities. I discuss how these might be resolved in the next section of this chapter.

31 The original source is W. Godwin, Enquiry Concerning Political Justice, 1.
Kramnick (ed.) (Harmondsworth, UK: Penguin, 1976), Book II, ch. 2.
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to demand that we should afford them equal trearment, in a sub-
stantive sense. I have tried to expose the flaws in various arguments
that attempt to link these two positions in such a way that strong
cosmopolitanism follows directly from weak cosmopolitanism. And
I have tried to show that weak cosmopolitanism is consistent with
the recognition that we have special responsibilities to compatriots
in addition to the general responsibilities that we have to humanity
at large.

But I have not yet tried to specify what such a split-level ethical
position might look like, beyond pointing out that there is no inher-
ent contradiction in recognizing both special and general duties—a
contradiction arises only if we say that the general duties are duties of
equal treatment, which in this context is a question-begging move.>?
But what if, in practice, we have to choose between fulfilling the
two types of responsibilities, say because there are not sufficient
resources to meet both? What if our duty to promote social justice at
home collides with our duty to promote global justice abroad? How
should we resolve this kind of practical dilemma without abandon-
ing weak cosmopolitanism’

We might propose giving one set of duties strict priority over the
other. So, for instance, whenever local and global duties conflict,
local duties should be discharged first, and then, depending on what
resources are available, our global duties next. But this proposal,
though logically coherent, is very implausible. It would mean, for
instance, that there was no limit to the harm that we should be
willing to inflict on outsiders if this proved to be necessary in the
course of carrying out our local duties, say duties to provide fellow-
nationals with a certain level of security. But most of us would recoil
from this position. Although we may acknowledge a duty to provide
our compatriots with adequate health care, for instance, this would
not extend to killing foreigners in order to secure a supply of kidneys
or other body parts for transplanting. In this case, our global duty to
respect human rights takes precedence over an obligation of distrib-
utive justice that we owe to our compatriots. Within each category
there are duties of different weight, and it is simply implausible to

32 For further reflection on the shape of an ethical position that includes both
general and special duties, see S. Scheffler, ‘Families, Nations and Strangers’, in
Scheffler, Boundaries and Allegiances.
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think that any duty owed to a fellow-national must be given priority
over any duty that is global in scope.

Nor, on the other hand, does it seem plausible to give strict
priority to global duties, particularly if we assume that these duties
include a requirement that human beings everywhere should receive
equal treatment—treatment, that is, that varies only according to
personal characteristics like special need and never according to
their nationality.>> Suppose that a flu pandemic breaks out and
the government only has sufficient vaccine to inoculate a limited
number of vulnerable people against the disease. It does not seem
wrong in this case to give priority to treating compatriots, that is to
supply the vaccine to all those fellow-citizens identified by age or
other relevant criteria as belonging to the vulnerable group, before
sending any surplus abroad, even though it is reasonable to assume
that some foreigners will be more vulnerable to the flu than some
compatriots selected for vaccination.>* And this remains true even if
we know that those more vulnerable foreigners will not receive the
vaccine from their own health services.

If neither of these strict priority proposals is acceptable, we might
next consider weighting duties according to whether they are local
or global in scope, with local duties being given a greater weight.
Under this proposal, then, the final weight of a duty would be the
product of two factors—the seriousness of the duty as determined
by its content, and the closeness of our attachment to the people
to whom the duty is owed. But this proposal, although it might
succeed in modelling our considered ethical judgements in some
cases, does not seem appropriate in all of them. For instance, if we
consider the duty to give aid in cases where people need our help but
are not in desperate, life-threatening circumstances, something like
the weighting model might apply. We owe a stronger duty to those
we are attached to in some way, but if we have to choose between
helping a few associates and a very much larger number of strangers,

3 A strict priority proposal of this kind is defended in Tan, Justice without
Borders, ch. 7.

** T am appealing here to the reader’s ethical intuitions. It is important not to
be distracted by the thought that the vaccine will be distributed more quickly and
efficiently to compatriots than to outsiders, so imagine that the delivery mechanism
would work equally well if the vaccine were randomly assigned as between insiders
and outsiders. I claim that our special responsibility to compatriots in this case
justifies the policy of giving them priority in the distribution.
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then we may think that we should help the strangers—the weight
of numbers tipping the scales against the weight of association. But
in other cases the weighting model looks wrong. If we return to
the case of killing a stranger in order to obtain body parts, it does
not seem that this can be defended by ratcheting up the closeness of
our association with those who will be saved in this way. We do not
think it is more justified to kill a stranger to obtain body parts for
family members than it is to kill a stranger to obtain body parts for
compatriots. In both cases we recognize an absolute prohibition on
killing someone for this reason, and the weighting model does not
allow for unconditional duties of this kind.

So a plausible split-level ethics that makes room both for global
responsibilities and for special responsibilities to compatriots and
others is going to have a more complex structure than either the strict
priority proposal or the weighting proposal. I shall not put forward
an alternative proposal in any detail here, but by way of illustration
consider the responsibility to protect human rights, which I sug-
gested above might be central to the ethics of weak cosmopolitanism.
What is involved in the protection of human rights? Later in this
book, I shall develop an account of human rights which sees them
as providing the conditions for human beings everywhere to lead
minimally decent lives. Without spelling this out in advance, it is
fairly easy to see that these conditions can be roughly divided into
those that involve the absence of certain factors that prevent people
leading minimally decent lives and the presence of other factors;
correspondingly the duty to respect human rights divides into a set
of negative and a set of positive duties. On the one hand, we have a
duty not to assault or injure others, not to restrict their freedom of
movement or expression without good cause, not to abuse them in
ways that destroy their self-respect, and so forth. These are duties to
refrain from acting in harmful ways. On the other hand, we have
duties to ensure that people everywhere have access to resources
such as food, drinkable water, medical aid, and so forth. These are
duties to act in beneficial ways when it is necessary to do so—to
provide the food or the medical aid in cases where people currently
lack them.

The point of drawing this distinction is not to suggest that from
the recipients’ point of view duties of the first kind are more impor-
tant than duties of the second; in general there is no reason to think
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that. The distinction becomes important, however, when we take
up the perspective of the agent whose duty is to protect rights, for
here it seems that (other things being equal) there is a more stringent
duty to refrain from violating rights by causing harm than to fulfil
rights positively by acting beneficially, corresponding to the familiar
(though much debated) distinction in moral philosophy between
acts and omissions. Furthermore, whereas negative duties clearly fall
on all agents, whether individual or collective, in the case of positive
duties there is a substantive question about whose responsibility it
is to provide the resources needed to secure basic rights, whenever
there are many agents each of whom could potentially discharge the
duty in question.’® In international contexts, it may be clear enough
that action is urgently needed to protect the rights of a vulnerable
group of people, but much less clear which of many possible nations
is the one on whom the responsibility falls.

Indeed when we think about the protection of basic rights in a
world in which there are many agents whose activities may impinge
upon such rights, the picture becomes more complex still. The duty
to respect basic rights fragments into at least the following four sub-
duties:

1. The negative duty to refrain from infringing basic rights by our
own actions—for example killing or injuring innocent people.

2. The positive duty to secure the basic rights of the people we
are responsible for protecting—for example supplying food to
people who cannot provide it for themselves, where we have
been identified as the responsible agent.

3. The positive duty to prevent rights violations by other
parties—for example intervening to prevent a genocide or some
lesser abuse of human rights.

4. The positive duty to secure the basic rights of people when oth-
ers have failed in their responsibility —for example supplying
food to people who are themselves responsible for their own
hunger, or towards whom third parties have failed in their duty

of aid.

These duties are not equally stringent. Their relative stringency
depends on two factors: whether the duty is negative or positive in

3 T will look at this question in much greater detail in Chapter 4.
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character, that is whether failing to comply with it involves an active
violation of rights or merely a failure to fulfil them, and whether the
agent in question is the primary bearer of the duty, in either case.
I assume, as before, that negative duties weigh more heavily than
positive ones, other things being equal, and also that it is more urgent
not to violate duties oneself than to prevent others from violating
theirs. On these assumptions, duty 1 is clearly considerably more
stringent than duty 4, with duties 2 and 3 falling somewhere in
between, though their relative weight is difficult to determine—is
it more urgent to supply food aid in a famine, or to prevent someone
else’s genocide, if the number of victims would be the same in both
cases? This variability of strength is important when we turn to
consider how these duties might relate to the local duties we have to
compatriots, duties either to protect their human rights, or duties of
justice more generally. We begin to see why neither a simple priority
rule nor a system of weights that makes local duties count for more
gives the right answer in all cases. It will depend which of the sub-
duties is at issue.

If, for instance, we take the first sub-duty, the duty to refrain from
infringing basic rights, then I think that this excludes giving any
greater weight to the claims of compatriots. I have already suggested
that one could not justify infringing the basic rights of outsiders
even where this was necessary to provide the resources to protect
the basic rights of compatriots: to vary the example, the government
of a nation whose members are starving would not be justified in
seizing resources from another nation if this meant that some of
that nation’s members would fall below the threshold for adequate
nutrition. I am also doubtful that one would be justified in infringing
a stranger’s rights in order to avoid infringing a compatriot’s. If we
think about cases modelled on the trolley problem made famous by
Judith Thomson,*® I do not think it would be justifiable to switch the
trolley from a track on which it was hurtling towards a compatriot

% T.J. Thomson, “The Trolley Problem’, in J. J. Thomson, Rights, Restitution
and Risk: Essays in Moral Theory (Cambridge, MA: Harvard University Press,
1986). Its first appearance was in P. Foot, “The Problem of Abortion and the
Doctrine of Double Effect’, Oxford Review, 5 (1967), 5-15, reprinted in P. Foot,
Virtues and Vices and Other Essays in Moral Philosophy (Oxford: Clarendon Press,
2002).
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on to a track on which it would hurtle towards a foreigner.’” Nor
do I think, if one takes the view that when the difference between
the numbers on the two tracks becomes large enough, one ought
to switch the trolley, that there should be any additional weighting
in favour of compatriots.’® If one should switch the trolley to kill
one in order to save ten, then the identity of the ten and the one
is irrelevant. At this level, morality appears to me to require strict
equality of treatment at least as far as nationality is concerned.®’

Turning to the second sub-duty, however—the duty to provide
resources of various kinds—the picture changes quite radically. Con-
sidering first cases in which the claims we are responding to are
qualitatively similar, a strong form of priority for compatriots seems
to apply: if because of material shortages we have to choose between
securing the subsistence rights of compatriots and the equivalent
rights of others, we should favour our compatriots. But priority in
this strict form does not extend to all positive duties in category 2.
Even basic rights can be more or less urgent, and once it is established
that we have a particular responsibility to starving people in a foreign
country, this duty may take precedence over our duty to supply
elementary education, say, to fellow-nationals (that governments do
not act on this principle may be explalned by the fact that we cur-
rently lack adequate mechanisms for assigning positive duties, so no
country believes it has a special responsibility to render aid in such a
case). So here perhaps we should apply a weighting model, and think
of partiality towards compatriots as a matter of giving their rights-
claims greater (though not absolute) weight when deciding how to
use scarce resources.

If we consider cases in which our duties to foreigners take the form
of sub-duties 3 and 4, then these are likely to be trumped by duties
to compatriots of types 1 and 2. In particular, where the sub-duty is

7 Thus if a meteorite is on course to devastate an area of the USA, the American
government would not be justified in despatching Bruce Willis to deflect the path
of the meteorite so that it hits an area of Canada with the same population.

38 See also here the discussion in T. Pogge, “The Bounds of Nationalism’, in
J. Couture, K. Nielsen, and M. Seymour (eds), Rethinking Nationalism (Calgary,
Canada: University of Calgary Press, 1998), and in T. Pogge, World Poverty and
Human Rights (Cambridge: Polity Press, 2002).

* It does not, however, require impartiality in cases involving family and
friends. One should switch the trolley so that it kills a stranger rather than one’s
spouse or child. What makes the difference here needs further exploration.
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of type 4, a reasonable view would be that all obligations of social
justice towards fellow-nationals should take precedence over inter-
national obligations that arise from failures of responsibility by third
parties— this despite the fact that the condition we are responding to
may be much worse in the case of outsiders. How can this view be
defended? It relies on the idea that the strength of a duty depends
not only on the urgency of the demand it responds to but also on
the role played by the agent in question in bringing that situation
about: I have a much greater responsibility to rescue a child I have
carelessly pushed into the river than to rescue a child somebody else
has pushed in, particularly if that somebody else could now perform
the rescue with relative ease.*® We need of course to show that similar
considerations about agency and responsibility apply to collectives,
especially to nations, as they do to individuals, and that will be one
of the main tasks of the present book. But for present purposes I
hope I have said enough to indicate how weak cosmopohtanlsm may
be compatible with a split-level view of agents’ responsibilities. No
human being’s claims are ever discounted entirely, but the strength
of the duties they impose on us, as particular agents standing in rela-
tionships to other agents, is quite variable, and the resulting picture
of global ethics is a complex one.

I have shown that strong cosmopolitanism is not entailed by weak
cosmopolitanism; but I have not yet tried to show what exactly is
wrong with strong cosmopolitanism, other than that it conflicts with
an intuitively plausible picture of agents’ responsibilities. So it would
still be possible for someone to present an independent argument to
the effect that justice requires a strong form of equality at global
level, and that our understanding of special responsibilities therefore
needs to be reshaped to become consistent with such a requirement.
In Chapter 3, accordingly, I examine global egalitarianism as a free-
standing conception of global justice and provide some reasons for
rejecting it.

#0 Again it is important to stress that I should rescue the drowning child if the
person who pushed him refuses to do so, so long as the rescue does not expose me
to significant levels of risk. But the fact that I am not responsible for the child’s
plight makes a difference to the level of risk I can be asked to bear as well as to
other morally relevant aspects of the situation—for instance I may use reasonable
force to make the pusher carry out the rescue himself, may demand compensation
from him if my clothes are damaged in the course of the rescue, and so forth.



CHAPTER 3

Global Egalitarianism

I

Anyone surveying the current state of the world’s peoples cannot
help but be struck by the vast disparity in living standards and life
prospects between the global rich and the global poor. Some of the
most revealing figures are those contained in the Human Devel-
opment Index (HDI) published annually by the UN, which ranks
countries using three basic criteria: life expectancy, level of education
(adult literacy plus school enrolment), and per capita gross domestic
product (GDP), adjusted to take account of purchasing power dif-
ferences (which gives a reasonable estimate of average income).! At
the top of the scale we find a cluster of European and other devel-
oped societies where life expectancy is around 80 years, educational
ratings are close to 1, and per capita GDP stands somewhere in the
region of $30,000. At the bottom there is a group of countries in sub-
Saharan Africa, in which life expectancy at around 40 years is only
half that in the developed world, educational ratings run between
about 0.2 and 0.6 (corresponding to adult literacy figures that range
between 13% at the bottom to 70% at the top) and per capita GDP
averages around $1,000, with many countries falling well below that
figure. It is hard to grasp the significance of differences like this in
human terms. Moreover, over the last few decades the gap between
rich and poor countries has tended to widen rather than close, and
there is little sign of an upward trend overall among the countries

U'T have used figures from the United Nations Development Programme,
Human Development Report 2005, available at http://hdr.undp.org/reports/global/
2005.
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that score the lowest (the position has improved slightly in some,
but got worse in others).

Global egalitarianism is fuelled by evidence such as this about the
extent of global inequality. How can we be living in a just world
when people living in one region have average incomes some thirty
times larger than those living in another (because the figures are
averages, they seemingly cannot reflect individual features like how
talented people are or how hard they work), and can also expect to
live for twice as long? And how much would those from the richer
societies have to give up in order to raise the position of those living
on a dollar or so a day to give them something we would consider
a decent life? These are good questions, and our theory of global
justice must provide answers. But it is important to see that we
do not have to leap to the conclusion that what justice requires is
some form of global equality. The reasons we have for thinking that
the existing distribution of life expectancy, education, and income is
unjust might not be egalitarian reasons.

To canvass some alternatives: we might think that global distrib-
ution is unjust simply because of the low absolute position of those
living in the poorest countries. We might in other words think that
every human being should expect to live for something close to 80
years, should expect to have at least secondary education, and should
be able to earn an income sufficient to buy a range of necessities such
as food that provides adequate nutrition. This would set a threshold
that everyone as a matter of justice must reach, but inequalities above
the threshold would not be unjust merely by virtue of being inequal-
ities.> Or we might think that global inequalities are unjust by
virtue of the way they have arisen—because the wealth of the richer
countries is in some way responsible for the poverty of the poorer
countries. We may think that the developed West has exploited the
rest of the world historically, and that current inequalities are largely
a result of that fact. Had the same inequalities arisen in a different
way, not involving exploitation, they would not be unjust.

These are not the only reasons we might have for condemning the
huge disparities we see in the world today. The problem they are
meant to illustrate is that our reactions to global inequalities may be

2 Can such a threshold be defined in a non-arbitrary way? I discuss this issue in
some detail in Chapter 7.
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overdetermined, and this is a problem if we are going to use those
reactions to help build a theory of global justice. My aim in this
chapter is to show that global egalitarianism is not the right theory:
what global justice requires is not that people everywhere should be
made equal in certain material respects (resources and opportunities
are the two ‘currencies’ I shall consider). But that by no means entails
that existing inequalities are unproblematic from the point of view
of justice; on the contrary, it is clear to me that a just world would
also be a world in which disparities between rich and poor countries
would be far smaller than those that now exist. Why this is so will
emerge in due course. For now, the task is to break the hold that
global egalitarianism has had on our thinking about global justice.
Many people have been drawn to this view because they assume
that what justice requires is always and everywhere a certain kind
of equahty since justice requires equality within societies, it must
also require equality berween them (or between people who live in
different societies). But this assumption is mistaken. The only kind
of equality that justice always requires is formal equality: equality
between people who are in all relevant respects the same. If there
is nothing of any significance to distinguish between two people,
then they should be treated in the same way as a matter of justice.
Everything then turns on what should count as a relevant difference.
I shall suggest that substantive rather than formal equality —people
actually receiving the same bundle of rights, or resources, or what-
ever it is whose distribution is at issue—is only required by justice
in certain quite specific circumstances. In other circumstances, a fair
distribution may be one in which what people get depends on their
deserts, choices, or needs; it may be one that simply guarantees
everyone a certain minimum level of resources; it may be one that
comes about through fair procedures—for instance a lottery that
people have voluntarily chosen to enter. It is fruitless, as I suggested
in Chapter 1, to try to specify what justice requires without consid-
ering the context in which the distribution is taking place—who is
distributing what to whom and under what circumstances. So when
should we say that what justice requires is substantive equality??

* For a fuller statement of the position set out in the following paragraphs, see
my Principles of Social Justice (Cambridge, MA: Harvard University Press, 1999),
ch. 11.
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One circumstance is where there really are no relevant differences
between the people among whom the distribution is being made, or,
more likely perhaps, where it is impossible to obtain reliable evi-
dence about differences that might be relevant if they were revealed.
Imagine having to allocate a supply of food between ten people
about whom you are given no information at all. There are various
reasons that would tell in favour of sharing the food equally. Some
of them might be malnourished, and by giving each an equal share
you would minimize the risk of leaving anyone still hungry. Even if
they are all adequately nourished, an unequal distribution is likely to
benefit the winners less than it harms the losers. Moreover, given that
food is an all-round benefit to human beings, and given the absence
of any information about the ten, perhaps each has a claim to the
benefit that only an equal distribution can meet. How robust this
claim is can be disputed: might it be enough to distribute the food
using a fair procedure such as a lottery which gave each person an
equal chance? Would that be a strong enough form of equality to
satisfy justice, leaving aside the other grounds favouring an equal
distribution? Let us just say that the absence of known relevant
differences can sometimes be sufficient to ground a substantive and
not merely procedural claim for equal treatment. Some have thought
that this argument can be applied to the earth’s natural resources,
and have used this to justify a form of global egalitarianism. I shall
consider this position shortly. But before that I want to consider a
second set of circumstances in which justice may require substantive
equality.

These are cases in which the claim for equal treatment stems
from membership of groups of various kinds. These are groups
constituted on the basis of equality —people who are admitted to
them are admitted as equal members, people with the same status
as other members. To preserve this equality, basic rights within
the group must be equally assigned, and members who are denied
equal rights can legitimately complain of unjust treatment. It is not
necessary that all benefits that the group creates or provides should
be allocated in this way; the claim for equal treatment applies only
to those rights and opportunities that are fundamental in the sense
that they serve to define a person’s position in the group. The most
familiar example of this phenomenon in the contemporary world is
the form of membership provided by citizenship in nation-states.
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Although citizenship has not always been understood as requiring
all citizens to be treated as equals—earlier conceptions sometimes
made room for two or more classes of citizen— this understanding
has now become definitive of the very idea. It then follows that to
introduce inequalities in basic rights—for instance to opt for a form
of plural voting of the kind once advocated by John Stuart Mill,
or to create a two-tier system of welfare provision—would be to
act unjustly towards those with lesser rights, who would justifiably
regard such policies as denying their equal status as full members of
the community in question.

Principles of equality based on membership are important com-
ponents of distributive justice, but their obvious limitation is that
their scope is restricted to those who are already members of the
group or community in question. There is no injustice in the fact
that a French citizen enjoys rights that I as a British citizen do not
have and vice versa. To prove that such an inequality was unjust,
it would be necessary to show that we are both members of some
larger community and that our status as equal members was being
undermined by the different sets of rights we enjoyed. This might
in due course come to pass (say as cultural and political integration
within the EU increases), so it is important to say that the scope
of egalitarian justice based on membership is not fixed for all time.
On the other hand, it does not seem that a membership-based case
can plausibly be made for global egalitarianism. The idea that we
are all members of a world community and that our status as equal
members is being damaged by the unequal rights that we enjoy seems
far-fetched as things now stand. I commented in Chapter 2 on the
implausibility of presenting ‘cosmopolitan citizenship” as simply an
enlarged version of national forms of citizenship, given that the latter
rely on cultural and political ties among citizens that stem from their
common national identity. So it seems that any defence of global
egalitarianism cannot rely on arguments that make sense only when
applied to those who belong to groups of a certain kind.

We must therefore conclude that global principles of equality can
only be defended in the first way, by showing that there are no
relevant differences between people belonging to different societies
when it comes to the distribution of resources (understood in a
broad sense). People have equal claims, because there is nothing
that serves to distinguish between them. But equal claims to what? I
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shall consider two candidate principles of global equality that have
found defenders among theorists of global justice, equality of natural
resources, and equality of opportunity. Each principle, I believe, is
subjected to the same two basic objections. The first I shall call
the metric problem: the problem of establishing a global measure
of resources or opportunities that would allow us to determine
whether two people do in fact have equal resources or opportunities.
The second I shall call the dynamic problem: the problem posed
for global equality by the fact that people belong to independent
political communities which make decisions that influence the future
availability of resources and opportunities. The next three sections of
this chapter develop these objections.

II

It is easy to see why an equal entitlement to natural resources has
proved popular as a principle of global equality. On the one hand,
having access to natural resources of greater or lesser value—fertile
land, mineral wealth, and the harvests of the sea—is one important
factor that determines the overall wealth or poverty of the people
who enjoy it. On the other hand, such access is very unequally
distributed between nations. It is not as though nations have bid for
the territories they inhabit through some kind of global auction in
which each person is given a chip of equal value. Territories have
been acquired historically by more or less dubious means, and often
without foreknowledge of the future value of the assets they con-
tained. That a nation’s territory should turn out to contain oilfields,
or to be particularly suitable for growing a grape favoured for wine-
making, is therefore a piece of good fortune that may nonetheless
have significant consequences for the living standards of the people
in question. Being born into a country with a relatively high level
of per capita natural resource values seems like a morally irrelevant
form of advantage that is ripe for correction by egalitarian redistrib-
ution.

One might of course challenge the empirical assumption being
made here that having access to valuable natural resources always or
usually contributes positively to the wealth and welfare of nations.
Later in this book I shall present some evidence that supports this
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challenge. But for the moment I shall continue to accept the assump-
tion that having natural resources is normally a source of relative
advantage. Should we conclude that global justice requires a redis-
tributive scheme whereby, for example, resource-rich countries are
taxed to support the resource-poor?

It is important here to distinguish between two different motiva-
tions that we might have for introducing such a scheme. We might
on the one hand be looking for a way of raising funds that can be
used to support a global minimum for people everywhere: we think
that all human beings are entitled as a matter of justice to resources
that will enable them to lead minimally decent lives, and that those
who have a surplus of resources are obliged to contribute to this
goal. A scheme that targets the ownership of natural resources is
attractive partly because their presence is relatively easy to identify,
and partly because their distribution seems morally arbitrary for the
reasons just given. Thus proposals such as the Global Resources
Tax favoured by Thomas Pogge, which would tax extracted natural
resources at a fixed rate, may seem a plausible way of helping the
world’s poor, as well as slowing the rate at which natural resources
are used up.* Such proposals are not, however, egalitarian in inspi-
ration: they do not seek to equalize access to natural resources.
So although they still require some answer to the question I shall
be raising in a moment, namely how are we to attach a value to
natural resources of different kinds, that question is less troublesome
precisely because the aim is not to achieve equality in any form.
Some rough and ready way of valuing extracted resources might be
sufficient for the purposes of the Global Resources Tax.

A proposal that is genuinely egalitarian, by contrast, is Hillel
Steiner’s Global Fund.” Starting from the premise that each per-
son is entitled to an equal share of the world’s unimproved natural
resources, Steiner proposes that a nation’s natural resource holdings
should be computed by aggregating the property values of all the

* See T. Pogge, ‘An Egalitarian Law of Peoples’, Philosophy and Public Affairs,
23 (1994), 195-224.

5> See H. Steiner, An Essay on Rights (Oxford: Blackwell, 1994), ch. 8; H. Steiner,
“Territorial Justice’, in S. Caney, D. George, and P. Jones (eds), National Rights,
International Obligations (Boulder, CO: Westview Press, 1996); H. Steiner, ‘Just
Taxation and International Redistribution’, in I. Shapiro and L. Brilmayer (eds),
Nomos XLI: Global Justice (New York: New York University Press, 1999).
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sites that fall within its domain: nations whose holdings per capita
are above the global average would pay into the fund, and nations
whose holdings fall below the average would draw out of it. In
other words, resource-rich nations would be taxed according to the
per capita value of their landholdings; resource-poor nations would
draw from the fund according to the size of their per capita shortfall.

The question we must ask is how these property values are
going to be calculated, bearing in mind that Steiner wants to distin-
guish ‘raw’ natural resources from the improvements that have been
wrought by human labour: if a site has a skyscraper built upon it,
what counts is the value of the site without the skyscraper, not its
current value. These values cannot be determined simply by looking
at the physical characteristics of a particular parcel of land. For one
thing, location clearly matters, as Steiner concedes himself:

Evidently the ownership of an acre in the Sahara Desert is of a different
value, and consequently attracts a different payment liability, from the
ownership of an acre in downtown Manhattan or the heart of Tokyo. Sim-
ilar things can be said about real estate in the Saudi oil fields, the Amazon
rain forests, the Arctic Tundra, the Iowa corn belt, the Bangladeshi coast
and the City of London.®

Steiner’s examples might lead the unwary reader to think that what
matters in determining these property values is primarily the phys-
ical features of a site such as the presence of oil underground or the
fertility of the soil. But though these features certainly do matter in
some cases, equally or more important is location itself: an acre of
ground in central London or Tokyo might have physical features
not all that different from an acre in the Iowa corn belt, but a vastly
different economic value, as indicated by the selling price of the site
or the rent that could be charged for occupying it (Steiner’s own
suggested indicators). So how are these values determined?

Physical features aside, three types of factors seem important. The
first is the set of rules and conditions under which the site is to be
held. Is it to be held as private property or under some form of
communal ownership? If as private property, how restrictive are the
conditions on what may be done with the site, for instance the kinds
of building that can be erected there, or the productive uses to which

¢ Steiner, “Territorial Justice’, 146.
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the site may be put? What tax regime will be applied locally? And so
forth. Answers to these questions can make a big difference to the
value of unimproved property. What if a piece of land could be used
for growing grapes to make fine wine, but local law prohibits wine
production? Or what if there is an oilfield directly under the city of
Mecca, but the Saudi government has declared that to be a sacred
site for all time? How are site values to be decided in these cases?
It is tempting to resolve this problem by declaring a site’s value to
be the value it would realize under some privileged set of rules and
conditions—for instance under a libertarian property regime that
gave full and unconditional rights to the owners of sites. But two
problems immediately arise: why choose this particular regime, and
why regard it as fair to tax nations on the basis of the aggregate
value their property would have had if they had chosen to adopt
a libertarian regime? The proposed resolution is not neutral as a
way of defining equality of resources in a world where people hold
different sets of cultural and political values and apply these values
when determining the rights of ownership attaching to sites within
their domains.

The second set of factors influencing property values are the abili-
ties and the preferences of the people who might use the property
and consume what is produced there. The example of land from
which fine wine could be produced again makes this point. For a
site to become a valuable vineyard requires someone with expertise
in the planting and care of vines, and customers who are willing to
pay for the product. But what if there are no skilled vinicultural-
ists available, or no consumers willing to drink alcohol? It might
be said in reply here that the relevant constituencies are global
rather than national: viniculturalists can be flown in, and there is
an international wine market on which the produce can be sold.
But this is entirely a contingent matter. Whether there are people
willing to work on a particular site, whether the products of the site
are such that they have potentially a global as well as a local sale,
are matters quite unconnected to the site itself, though potentially
important in determining its value. The aspect I want to highlight is
the contribution that local cultures make to site values, by determin-
ing the available set of skills (through the education system, etc.),
and by shaping the preferences of both producers and consumers.
This contribution stands over and above the formal set of rules and
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conditions: wine-growing may be legally permitted, but it will not
occur if the local population has strong religious convictions that
prohibit the production and consumption of alcohol.

Third, we need to consider what we can call neighbourhood
effects on site values. What a particular site is worth may be heavily
dependent on what is already being done on sites close by. Why, after
all, is a site in central London or Tokyo worth so much more than
a site twenty or thirty miles away on the edge of the city? Not pri-
marily because of different legal rules, or the differential availability
of willing producers and consumers. City centre sites are worth a lot
simply because they stand next to others on which various business
activities, producing or consuming, are being engaged in, and from
which therefore people can easily move to the site in question. Imag-
ine for a moment that it became widely believed that a particular city
centre was polluted with a chemical that was dangerous to human
health, as a result of which very few people were willing to shop
or work there. Clearly, the value of all sites in that district would
plummet as economic activities sharply declined. Putting it the other
way round, the value of an acre in downtown Manhattan is primarily
determined by the ongoing practice of very large numbers of human
beings who see it as being in their interest to go there to produce
and consume, and who thereby generate a level of activity which
means that a firm deciding where to conduct its business has a large
incentive to locate to Manhattan.

The upshot of all this is that natural resource values—the values
of unimproved sites—are not set by nature itself, but almost entirely
by human decision and behaviour. If we are looking at the wealth
of nations, then, aggregate property values depend on political deci-
sions about the rules and conditions for holding sites, cultural values
that affect skills and preferences, and forms of human behaviour that
determine the character of particular neighbourhoods. It would be
wrong to say that the physical availability of resources makes no dif-
ference at all, but the point is that even a resource such as an oilfield
only becomes valuable when located within a human environment
that allows the oil to be extracted and sold.

Steiner’s proposal to tax nations according to the aggregated prop-
erty values of the sites they contain therefore appears arbitrary. The
rationale for the tax is that it serves to correct the unequal per capita
distribution of natural resources between nations. But we can now
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see that property values, even of unimproved sites, are to a large
extent an artefact of human choice and human decision. Nations
contribute to the creation of their own aggregate property values
in at least the three ways we have just traced. So if they are taxed
on that basis, they are to a considerable extent being taxed according
to the values they adhere to collectively and the choices they have
made, which is certainly not what Steiner intends. Indeed, the line
that he draws between the ‘raw’ natural resource values of sites and
the improvements made by human agency now looks untenable. If
a building is erected on a site that increases the value of that site,
the tax basis is still supposed to be the prior unimproved value;
but if buildings are erected on five neighbouring sites, and this also
increases the value of the original site, it is the enhanced value that is
used for tax purposes.

More generally, the idea of global equality of resources remains
indeterminate in the absence of a non-arbitrary way of determining
resource values. When Ronald Dworkin famously proposed using
the device of a hypothetical auction as a way of identifying an
equal distribution of heterogeneous resources among a set of persons
with equally heterogeneous tastes, he made it clear that prior to the
auction decisions have to be made about the principles according
to which lots are going to be divided up and about the publicly
enforceable rules that will govern the use of items acquired through
the auction.” Until these things are decided, no one is in a position
to judge how valuable a particular resource might be to him or
her. Starting from a liberal ideal of freedom of choice, and arguing
that the auctioneer must provide bidders with the greatest possible
opportunity to use the resources they acquire in the way that they
wish, Dworkin defends principles that are likewise liberal—thus
he advocates rules governing the use of items that would broadly
support a free market.® So Dworkin’s model does give us a metric
that can define equality of resources, but only if we presuppose this
liberal background, according to which, for example, enforceable

7 See R. Dworkin, “What is Equality? Part 2: Equality of Resources’, Philosophy
and Public Affairs, 10 (1981), 283-345 and R. Dworkin, “What is Equality? Part 3:
The Place of Liberty’, lowa Law Review, 73 (1987-8), 1-54, both now reprinted as
R. Dworkin, Sovereign Virtue: The Theory and Practice of Equality (Cambridge,
MA: Harvard University Press, 2000), chs. 2 and 3.

8 Dworkin, “The Place of Liberty’, sections ITI-IV.



62  National Responsibility and Global Justice

religious restrictions on the use of resources are excluded as illegit-
imate: anyone planning to bid for a potential vineyard knows that
he will be permitted to make and sell wine if he chooses. But this
makes it inappropriate as a way of defining equality of resources at
global level in circumstances where not all cultures embrace these
liberal ideals. So even if we were convinced that global justice is best
understood in terms of a principle of equality (pace the arguments
in the first section of this chapter), and that equality of resources
would be the right way to cash this out, we are left with no way
of determining when, in fact, a distribution of resources qualifies
as an equal distribution—and therefore no way of implementing
egalitarian proposals such as Steiner’s Global Fund.

I1I

One might in any case come to think that equality of (unimproved
natural) resources is too narrow a conception of egalitarian justice,
regardless of whether its scope is national or global. How well a
person’s life goes is determined by many factors besides his or her
entitlement to natural resources. In domestic contexts, the relevant
conception is often taken to be equality of opportunity. An influen-
tial statement of this principle is by John Rawls, who defines ‘fair
equality of opportunity’ as follows:

...those who are at the same level of talent and ability, and have the
same willingness to use them, should have the same prospects of success
regardless of their initial place in the social system, that is, irrespective of
the income class into which they are born. In all sectors of society there
should be roughly equal prospects of culture and achievement for everyone
similarly motivated and endowed.’

Several authors have proposed that global justice should be under-
stood in similar terms, as requiring that people of similar talent and
similar motivation should have the same life chances (in particular
access to educational and job opportunities and the rewards they
bring) no matter which society they were born into.!° This is clearly

? J. Rawls, A Theory of Justice (Cambridge, MA: Harvard University Press,
1971), 73.

10" See, for instance, S. Caney, ‘Cosmopolitan Justice and Equalizing Opportuni-
ties’, in T. Pogge (ed.), Global Justice (Oxford: Blackwell, 2001); S. Caney, ‘Global
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a demanding principle, but so too is its domestic analogue, which has
nevertheless proved important as a guiding beacon for public policy.
So is global equality of opportunity the best interpretation of global
justice?

We must begin by asking what it means, more precisely, for oppor-
tunities to be equal at global level. Does it require, for instance, that
people with the same talent and motivation should have identical
opportunity sets no matter which society they are born into? This
seems to be the implication of Moellendorf’s claim that ‘if equality
of opportunity were realized, a child growing up in rural Mozam-
bique would be statistically as likely as the child of a senior exec-
utive at a Swiss bank to reach the position of the latter’s parent.’!!
But surely such a requirement would be too strong. It would, for
instance, require unlimited rights of migration coupled with unre-
stricted admission to citizenship, given that some positions, such
as chief executive of Credit Suisse, or president of the USA, pre-
suppose membership of particular societies. Moreover even leav-
ing aside the difficulty of being able to apply formally for certain
positions, the child from rural Mozambique would be less fluent in
German, French, or Italian than his Swiss counterpart, and on that
ground alone less likely to succeed in the competition to become a
Swiss banker.!? So unless advocates of global equality of opportunity
envisage a borderless world in which everyone speaks Esperanto, it
is more plausible to interpret the principle as requiring equivalent
opportunity sets. It would be satisfied provided the child from rural
Mozambique had the same chance to attain an executive post in

Equality of Opportunity and the Sovereignty of States’, in A. Coates (ed.), Inter-
national Justice (Aldershot, UK: Ashgate, 2000); D. Moellendorf, Cosmopolitan
Justice (Boulder, CO: Westview Press, 2002), ch. 4.

1 Moellendorf, Cosmopolitan Justice, 49.

12 This issue is raised by Bernard Boxhill in ‘Global Equality of Opportunity and
National Integrity’, Social Philosophy and Policy, 5 (1987), 143-68. Boxhill discusses
the implications of cultural diversity for global equality of opportunity without
distinguishing as sharply as I would wish between culture’s role in defining ‘success’
and culture’s role in motivating people to strive for success, however defined. In
the present discussion, I am bracketing the issue of motivation by defining equal
opportunity as opportunity for people of similar talent and motivation. It may well
be the case that children in rural Mozambique are not taught to aspire to be bank
executives, but for purposes of argument I am assuming that we have a child with
the appropriate motivation, and asking under what circumstances such a child could
be judged to have equal opportunities with his Swiss counterpart.
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a bank somewhere, perhaps in Mozambique itself, with the same
salary and other benefits as the position aimed at by the (equally
talented and motivated) child of a Swiss banker.

By taking this specific case, we can understand what it would
mean for two opportunity sets to be equivalent but not identical.
But now consider more fully how we might apply this idea. In order
to decide whether two opportunity sets are equivalent, we have to
apply some kind of metric, and the metric we use can either be finer-
grained or broader-grained. In the case just discussed, we found that
the broader-grained metric ‘opportunity to become chief executive
of a national bank’ was preferable to the finer-grained ‘opportunity
to become chief executive of a Swiss bank’: we do not think that
the Mozambiquean child is disadvantaged in any significant way
by having a lesser opportunity to head a Swiss bank so long as
he has a greater opportunity than the Swiss child to head a simi-
lar bank in Mozambique. So let us now consider, more generally,
how fine-grained or broad-grained our metric of equality should
be. If we make it too fine-grained, then we will get lots of mean-
ingless results like the one just mentioned —equalities and inequal-
ities that just do not matter because they are too specific to engage
our ethical attention. But if we try to make it as broad-grained as
possible, then we run into controversy about how, if at all, differ-
ent components of our metric should be evaluated relative to one
another. !

Let me attempt to make this clearer through an example. Suppose
we have two relatively isolated villages, broadly similar in size and
general composition. Suppose that village A has a football pitch but
no tennis court, and village B has a tennis court but no football

13 Replying to Boxhill’s concern about cultural diversity, Simon Caney suggests
the following: ‘Global equality of opportunity requires that persons (of equal
ability and motivation) have equal opportunities to attain an equal number of posi-
tions of a commensurate standard of living.” (*Cosmopolitan Justice and Equalizing
Opportunities’, 130). This, however, is simultaneously too narrow and too vague.
It is too narrow in focusing exclusively on opportunities to attain jobs; and it is
too vague when it uses the metric ‘a commensurate standard of living’ to compare
them. What does this mean? Does it refer simply to salary, perhaps adjusted to take
account of differences in purchasing power? Or does it mean ‘standard of living’
in a much wider sense, in which case we would need to know how the different
components that make up someone’s life are to be weighed against each other? For
a penetrating critique of Caney’s view, see G. Brock, ‘Egalitarianism, Ideals, and
Cosmopolitan Justice’, Philosophical Forum, 36 (2005), 1-30.
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pitch. Do members of the two communities have equal opportunities
or not? In the morally relevant sense I think that they do: football
pitches and tennis courts seem to fall naturally into the broader cate-
gory of ‘sporting facilities’, and measured in terms of this metric the
two communities are more or less equally endowed. It would seem
morally perverse for members of B to complain of injustice by using
‘access to football pitches’ as the relevant metric. But now suppose
also that village A possesses a school but no church, and village B
possesses a church but no school. Can we still say that people in
these two villages enjoy equal opportunities? I think almost all of us
would say that they do not. We think that the opportunities provided
by a school and a church are just different, that if someone were
to suggest a metric such as ‘access to enlightenment’ in terms of
which the two villages should be judged as equally endowed, this
would just be a piece of sophistry. It is also worth noticing that
while most of us would judge that the villagers in A were better off
by virtue of having a village school, those who thought that having
a church was more important would also resist the idea that there
was some overarching metric in terms of which the two villages
could be judged. They would not think that the religious deprivation
suffered by people in A could somehow be compensated for by their
educational advantages.

Now the question is: how are we able to judge that in the football
pitch/tennis court case there is no significant inequality between
A and B, whereas in the school/church case there is significant
inequality? The answer must be that we have cultural understand-
ings that tell us that football pitches and tennis courts are naturally
substitutable as falling under the general rubric of sporting facilities,
whereas schools and churches are just different kinds of things, such
that you cannot compensate people for not having access to one
by giving them access to the other. The cultural understandings tell
us that the broader-grained ‘access to sporting facilities’ is a better
metric than the finer-grained ‘access to football pitches” while the
finer-grained ‘access to schools’ is a better metric than the broader-
grained ‘access to enlightenment’ which I suggested is what someone
would need to invent if they wanted to argue that the two villages
were equally endowed in the second case.

If we look at how this question is answered within nation-states —
in other words at how the general idea of equal opportunity is
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cashed out in terms of more concrete forms of equality —then what
we find is that a number of specific types of resource and oppor-
tunity are singled out as significant, and these are not regarded
at substitutable. Included in the list would be personal security,
education, health care, mobility, and so on. Finer-grained distinc-
tions within these categories are not regarded as relevant. So, for
instance, while it is regarded as an essential part of the educational
package that every child should have the opportunity to learn for-
eign languages, it is not regarded as a source of inequality if one
school offers Russian and another offers Italian. Mobility oppor-
tunities might mean underground trains for some people and rural
buses for others, and so forth. At the same time, any attempt to
use a broader-grained metric—to suggest, for instance that poorer
health facilities could be compensated by better educational facilities
when opportunities are measured —would be strongly resisted. The
public culture marks education and health out as different kinds
of goods in respect of each of which citizens should have equal
opportunities.

What happens if we try to carry this understanding of equality
across to the global level? We run into serious difficulties created
by the fact that we can no longer rely on a common set of cultural
understandings to tell us which metric or metrics it is appropriate
to use when attempting to draw cross-national opportunity com-
parisons. We face difficulties both within the familiar categories and
across them. If education, for instance, takes different forms in dif-
ferent places, how can we judge whether a child in country A has
better or worse educational opportunities than a child in country
B? And even if we can make judgements of that kind, how can we
decide whether it is appropriate or inappropriate to merge specific
metrics into more general ones? Suppose, for instance, that we can
find a measure of education such that people in Iceland plainly
have better educational opportunities than people in Portugal, but
that people in Portugal equally plainly have superior leisure oppor-
tunities than people in Iceland (sunny beaches, swimming pools,
etc.). Is it legitimate to say that people in one of these places are
better off (in a global sense) than people in the other, or can we
say only that according to metric E Icelanders are better off while
according to metric L the Portuguese are better off, and nothing
beyond this?
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Global egalitarians faced with this challenge will probably
respond that the most urgent cases are cases of gross inequality
where no reasonable person could doubt that the resources and
opportunities available to members of A are superior to those avail-
able to members of B. We are not primarily concerned about Ice-
land/Portugal comparisons, but about comparisons such as those I
introduced at the beginning of this chapter, between, say, any of the
more developed EU member-states, and any sub-Saharan African
country. Two things are worth noting about this response. First, by
taking countries as the opposite ends of the development scale, and
using the components of the HDI as our metric, it may indeed be
possible to conclude that the set of opportunities open to a typi-
cal citizen of Niger, say, is strictly smaller than the set open to a
typical citizen of France—there is no basic dimension along which
the former has greater opportunities than the latter. But this does
not mean that in general we are in a position to make such inter-
societal comparative judgements, either within the group of rich
societies or within the group of poor societies, and so although we
might be able to identify the most egregious forms of inequality,
we remain unable to specify what eqtmlzty (of opportunity) would
mean. Second, we can agree that the existence of societies scoring
very low on the HDI is a global injustice without agreeing about
why it is an injustice—whether by virtue of the inequality between
rich and poor societies, or simply by virtue of the absolute level of
deprivation experienced by most members of the poorest societies.
As I suggested earlier, our moral responses to the global status quo
are overdetermined, and so we can agree in practice about what
needs to be done most urgently to promote global justice without
having to formulate explicitly the principles that lie behind this
judgement.

I want to end this section of this chapter by stressing that the prob-
lem I have identified is not a technical problem of measurement: it is
not that we lack the data that would enable us to compare societies in
terms of the opportunities they provide for work, leisure, mobility,
and so forth. It is essentially the problem of saying what equality
of opportunity means in a culturally plural world in which different
societies will construct goods in different ways and also rank them in
different ways. The metric problem arises not just because it is hard
to determine how much educational opportunity an average child
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has in any given society, but because the meaning of education, and
the way in which it relates to, or contrasts with, other goods will
vary from place to place. We can only make judgements with any
confidence in extreme cases; and in those cases, what seems at first
sight to be a concern about inequality may well turn out on closer
inspection to be a concern about absolute poverty or deprivation,
a concern which suggests a quite different general understanding of
global justice.

v

I have argued in the last two sections that neither equality of
resources nor equality of opportunity represents a workable prin-
ciple of global justice. In neither case can we measure the resources
or opportunities available to people in different societies in a way
that is neutral as between cultures—and such neutrality seems indis-
pensable in a global principle of justice. But now I want to turn to
the dynamic problem: the problem of whether substantive equality
of any kind is a defensible principle for a world made up of sepa-
rate societies each of which aspires to be self-determining. For this
purpose, I am going to assume that we have discovered some neutral
currency — I shall refer to it simply as ‘advantage’ —in terms of which
a principle of global equality can be couched. Suppose, then, we
could bring it about that at a certain moment people everywhere had
equal access to advantage: no matter which society a person belonged
to, he or she would have the same rights, opportunities, resources,
etc.—all the various components that together make up advantage.
What happens as we move forward in time, on the assumption that
rights of cultural and political self-determination allow societies to
make choices and decisions that will affect the level of advantage
their members can enjoy in the future? To illustrate the problem,
I imagined, in an earlier discussion, two societies starting out from
an equal resource base, one of which Affluenza, decides to use up its
resource endowment rapidly to sustain a high level of consumption,
while the other, Ecologia, chooses to conserve resources by adopting
a strict policy of sustainable development; similarly I contrasted Pro-
creatia, which encourages large families and whose population there-
fore grows rapidly, with Condominium, whose strictly enforced
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family planning policy achieves a stable population size.!* Assuming
there are no other differences between these societies, the outcome
must be that as we move forward in time, per capita resource levels
will be greater in Ecologia than in Affluenza, and greater in Con-
dominium than in Procreatia. Whereas at the beginning members of
each of these societies enjoyed equal access to advantage, later on this
ceases to be true.!?

In introducing these examples, I am assuming that levels of advan-
tage in each society are determined by domestic factors, and espe-
cially by the policies pursued by their respective governments. This
is not, in general, a realistic assumption, and later in this book I
shall be looking more closely at different explanations that have been
given for the relative wealth and poverty of nations. The assumption
is made here simply in order to probe what global equality might
mean when applied to cases like this. So how could a supporter of
global egalitarianism respond to these two-country stories?

One possibility would be to deny that there is any breach of equal-
ity, in the relevant sense, as the countries pursue their different paths
of development. Provided that they were equally placed at the start,
and the surrounding conditions are the same for each, what happens
later does not destroy equality. This response corresponds to the
version of egalitarianism favoured in domestic contexts by liberal
political philosophers such as Dworkin, according to which equality
is not compromised when individuals make choices as to how to use
their equal initial share of resources, even though later on they are
likely to enjoy different levels of resources: equality is satisfied so

" See D. Miller, ‘Justice and Global Inequality’, in A. Hurrell and N. Woods
(eds), Inequality, Globalization, and World Politics (Oxford: Oxford University
Press, 1999). John Rawls uses a somewhat similar pair of examples to undermine the
idea of global distributive justice in The Law of Peoples (Cambridge, MA: Harvard
University Press, 1999), section 16.

5 In my original discussion I used the two-society parables to challenge equal-
ity of natural resources as a conception of global justice, and, as Tim Hayward
has pointed out, this is compatible with thinking that overall per capita resource
levels —humanly produced as well as natural —will be maintained in Affluenza and
Procreatia over time: see T. Hayward, ‘Global Justice and Natural Resources’,
Political Studies, 54 (2006), 349-69. But the parables can easily be recast so that
overall per capita resource levels in Affluenza and Procreatia decrease over time,
as their citizens enjoy high levels of consumption and reproduction respectively,
where ‘resources” are all those things that constitute personal advantage. So recast,
they present a general challenge to global egalitarianism, understood as requiring
equal access to advantage.
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long as final inequalities can be traced to preferences and decisions
for which the individuals in question can rightly be held responsi-
ble.!® But there are obvious problems in transferring this liberal form
of egalitarianism from individual to collective level. Even if all four
of our imagined countries are democratically governed, individual
citizens in Affluenza and Procreatia may very well dissent from what
they see as the prodigal behaviour of the majority of their fellow-
citizens. Why, then, is it fair that their level of advantage should be
diminished over time by decisions for which they are not personally
responsible? And what of those who are not yet born at the time
when the egalitarian starting gate is introduced? They enter a world
in which the level of advantage they can enjoy has already been
partly determined by the actions of their predecessors. In what sense
is there equality between them and others who are born into societies
that have chosen differently?

Of course these questions also pose a challenge to those like
myself who want to defend the idea that nations can be held respon-
sible for the levels of advantage their members enjoy, so in due course
they will need to be properly addressed.!” I introduce them here to
show that whatever plau51b1hty initial- equahty qualified-by-choice
may have as a conception of social justice, it does not transfer to a
world in which collective choices remain an important determinant
of the resource levels available to different societies. In this context,
the proposal to implement an egalitarian starting point is simply
far too weak as a conception of equality. So how else might global
egalitarians respond to the two-country parables?

A second response is to say that justice requires redistribution
from Ecologia to Affluenza and from Condominium to Procreatia so
as to preserve equal access to advantage over time. But this proposal
seems open to two very serious objections. The first is that it leaves
very little incentive for states and their citizens to behave in the
responsible way that Ecologia and Condominium have done. Peo-
ple in these societies have foregone opportunities for consumption

16 See Dworkin, ‘Equality of Resources’, esp. 304-6 (Sovereign Virtue, 83-5).

7 For this challenge, see for instance C. Fabre, ‘Global Egalitarianism: An
Indefensible Theory of Justice?’, in D. Bell and A. De-Shalit (eds), Forms of Jus-
tice (Lanham, MD: Rowman and Littlefield, 2003), 315-30; C. Beitz, ‘Social and
Cosmopolitan Liberalism’, International Affairs, 75 (1999), 526-8; and T. Pogge,
Realizing Rawls (Ithaca, NY: Cornell University Press, 1989), 252-3.
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and raising larger families on the grounds that it was important to
conserve resources for the future on the one hand and to keep the
population at a sustainable level on the other. But why do this,
if profligate societies can expect to find themselves compensated
from the stocks of resources saved or accumulated by societies that
have shown themselves to be more prudent? Why be an ant, if the
grasshoppers are guaranteed equal access to your store of winter
provisions? A redistributive scheme of the kind proposed would
undermine the responsibility a nation has for its own territory and
other collective assets. But as Rawls remarks:

..an important role of government...1s to be the effective agent of a peo-
ple as they take responsibility for their territory and the size of their popu-
lation, as well as for maintaining the land’s environmental integrity. Unless
a definite agent is given responsibility for maintaining an asset and bears the
responsibility and loss for not doing so, that asset tends to deteriorate.'®

Connected to the first objection is a second, which holds that it is
simply unfair to tax Ecologia and Condominium in order to restore
Affluenza and Procreatia to a position of equality. Citizens in the
former societies have made sacrifices—they have consumed fewer
natural resources, and raised fewer children than they would ideally
have liked —in order to achieve policies that they see as either in their
own long-term interests or as in the interests of their successors.
They are now being asked to subsidize the shorter-term preferences
of the members of Affluenza and Procreatia, who have meanwhile
been enjoying their consumption bonanza and their larger num-
bers of offspring respectlvely But justice does not seem to require
transfers when inequalities in advantage can be traced back to pref-
erences, whether individual or collective.!” The only people with
a prima facie claim for compensation appear to be those citizens

'8 Rawls, The Law of Peoples, 8

% There are some riders that need to be added to this claim: preferences that
have arisen in certain ways, or that the agent in question would like to rid herself of
but cannot, may provide grounds for compensatory transfers. This is not the place,
however, to engage with these difficult questions. For discussion, see, for example,
the exchanges between Ronald Dworkin and Jerry Cohen: Dworkin, “What Is
Equality? Part I: Equality of Welfare’, Philosophy and Public Affairs, 10 (1981),
228-40 (reprinted in Dworkin, Sovereign Virtue), section VIII; Dworkin, ‘Equality
of Resources’, section III; G. A. Cohen, ‘On the Currency of Egalitarian Justice’,
Ethics, 99 (1989), 90644 section IV; R. Dworkin, ‘Equality and Capability’, in
Dworkin (ed.), Sovereign Virtue, sections II-1II; G. A. Cohen, ‘Expensive Taste
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of Affluenza and Procreatia who can demonstrate that they have
consistently opposed the policies of their governments and would,
if given the opportunity, have voted for and supported policies such
as those adopted in Ecologia and Condominium (whether they do
in fact have such a claim depends on how we understand collective
responsibility for public policy, a topic I shall consider at length in
Chapter 5).

Even if the current citizens of Affluenza and Procreatia cannot
complain of unfairness as their access to advantage dwindles relative
to the citizens of Ecologia and Condominium, what about children
born into the first two societies, who have clearly played no part in
enacting the relevant policies? Why isn’t it unfair that they begin life
with lower material prospects than their counterparts in the second
two? Notice that if such a charge of unfairness can be laid, it must be
directed in the first place against their predecessors who have caused
the shortfall, and only secondarily against the current generation
in Ecologia and Condominium. But what would the charge be?
Assume that resource levels have not fallen to the point where the
rising generation are unable to secure minimally decent lives. The
charge, then, is that their access to advantage is lower than it might
be if the previous generation had pursued more prudent policies, of
the kind prevailing in Ecologia and Condominium. But this is not
a very weighty complaint: it does not seem to be a matter of justice
that our predecessors should leave us with any particular level of per
capita resources, so long as the level does not fall below that required
to sustain the institutions that make a decent life possible. (Precisely
where that level should be set need not concern us here; the point is
that it does not depend on the level achieved by the two counterpart
societies). The children of Affluenza and Procreatia may, then, regret
that their predecessors chose to act in the way that they did, but this
by itself is not sufficient to give them a claim on the resources now
enjoyed by the citizens of Ecologia and Condominium.

If wholesale redistribution to restore equality would not only cre-
ate perverse incentives but also be unfair to those who are required
to be net contributors, what other options are open to the would-be
global egalitarian? One possibility would be to deny nations rights

Rides Again’, in J. Burley (ed.), Dworkin and His Critics (Oxford: Blackwell, 2004);
and Dworkin’s reply in the same volume.
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of self-determination in all those areas of policy that have an impact
on levels of advantage. But since almost any policy decision of any
significance will make some difference to a society’s future resource
and population levels, this is tantamount to doing away with self-
determination altogether. Notice also that the position cannot be
saved by requiring that each generation, at least, should be provided
with an equal starting point. In this context, the idea that people
belong to discrete generations, each of which passes certain benefits
on to its successor, is in an important sense a fiction: the real picture
is one of continual population replacement. So if we imagine once
again a world in which each nation starts out from a baseline of
equality, we cannot allow nations to make autonomous decisions
over the course of one generation—thirty years, say —and then apply
an international tax-and-transfer regime that restores equality for
the next generation. In the meantime, all those reaching maturity in
nations that pursue wealth-creating or resource-conserving pohc1es
will be materially advantaged relative to those reaching maturlty in
nations with other goals. And the same applies if we consider nations
with contrasting population policies.

There is one final egalitarian proposal that we need to consider:
we might permit nations to continue making autonomous decisions
in areas such as resource conservation and population control, but
then require them to provide free access to anyone who wants to
join.?% So long as the costs of moving between societies are rela-
tively small, equal access to advantage would be preserved. People
who are born into societies with relatively low per capita levels
of resources and the like would now have the choice of moving
to better-endowed societies. It is easy to see, however, that this
would also undermine self-determination, in any world that we can
realistically envisage. For decisions about admission to citizenship
are inseparable from other decisions about the kind of society one
wants to build. Some nations setting out on a path of rapid eco-
nomic growth may welcome all-comers, or at least everyone who
possesses marketable skills. Other nations with demanding environ-
mental objectives may pursue policies aimed at reducing popula-
tion growth among their existing members to zero—policies which

° For an argument in favour of freedom of movement along these lines, see
J. Carens, ‘Aliens and Citizens: The Case for Open Borders’, Review of Politics,
49 (1987), 251-73.
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would obviously be undermined if significant number of immigrants
were permitted to enter. Yet other nations may want to preserve lin-
guistic or religious aspects of their public culture, implying selection
on these grounds among potential candidates for membership. An
unlimited right to free movement would pre-empt policy choices of
this kind, and in a different way hollow out the idea of national self-
determination.?!

My objections to the last two ways of implementing global
egalitarianism —abandon national self-determination, or undermine
it by allowing an unlimited right of free movement—do of course
depend on the assumption that self-determination is something to
be valued and that free movement is not in any case a human right.
I shall have more to say about these questions later in this book.
But recall here that the dynamic objection to global egalitarianism
takes its place alongside two others already advanced: that there is
no a priori reason to assume that global justice must be expressed
in the form of a principle of equality, and that at least two of
the main candidate principles advanced by political philosophers
suffer from intractable metric problems. If a coherent, culturally
neutral, principle of global equality could be formulated, and if
we had strong grounds for believing that such a principle should
play a central role in our thinking about global justice, then we
might be driven to conclude ‘so much the worse for national self-
determination’. But since neither antecedent condition has so far
been fulfilled, and since people everywhere appear to have a contin-
uing wish to control their own destinies as members of independent
nations, the dynamic objection seems to me to have considerable
force. Provided that we attach some value to the idea that, in a
culturally diverse world, political communities should be able to
determine their own futures, we have a good reason to allow signif-
icant departures from global equality.?? And this in turn is a good

21 T shall explore this issue in much greater depth in Chapter 8.

22 As I shall point out in the next section, valuing self-determination also gives
us a reason to [imit global inequality. I assume here that an ethically acceptable
form of nationalism must treat self-determination as a universal value. So, on
the one hand, national communities must have the opportunity to set their own
priorities in terms of economic policy, environmental policy, population policy, and
so forth, even though such collective choices will inevitably generate inequality
along part1cular dimensions over time. On the other hand, these decisions may
not deprive other national communities of opportunities for self-determination by,
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reason for rejecting global egalitarianism as our theory of global
justice.

v

I began this chapter by reminding readers of the sheer scale of
material inequality in the contemporary world, while at the same
time cautioning that we might have a number of different reasons
for finding such inequality objectionable. I have now expended some
efforts to show why global inequalities should not automatically be
treated as unjust, simply because they are inequalities. But I want
to conclude this discussion of global egalitarianism by considering
some other reasons we might have for wanting the scale of these
inequalities to be reduced —reasons, in other words, that are not
directly reasons of justice, even though they may involve seeing
inequality as indirectly a source of injustice.

The first, and probably most powerful, of these is that material
inequalities broadly conceived will naturally translate into inequali-
ties of power, which then become a source of ongoing global injus-
tice.?* This can happen in a number of fairly obvious ways. When
rich countries or rich corporations interact economically with com-
munities or individuals who are very much poorer, they can set the
terms of exchange and/or employment largely in their own favour,
simply because they are far better placed to withdraw from the
exchange than are those they exploit. This phenomenon has been
for example, creating global economic conditions in which their choices are almost
completely constrained by the demands of economic survival. This need for a bal-
ance may justify transferring some powers—say over economic and environmental

issues —upwards to international bodies. Valuing self-determination does not mean
accepting national sovereignty in its traditional sense.

2 The more general ideas that equality can be valued for reasons independent of
justice, and that inequality can serve as a source of injustice without being unjust
in itself, have been explored in T. M. Scanlon, “The Diversity of Objections to
Inequality’, Lindley Lecture, University of Kansas, 1996, now reprinted in T. M.
Scanlon, The Difficulty of Tolerance: Essays in Political Philosophy (Cambridge:
Cambridge University Press, 2003), and insightfully applied to the global context
in C. Beitz, ‘Does Global Inequality Matter?’, in T. Pogge (ed.), Global Justice
(Oxford: Blackwell, 2001).

24 See also here Debra Satz, ‘International Economic Justice’, in H. LaFollette
(ed.), The Oxford Handbook of Practical Ethics (New York: Oxford University
Press, 2003).
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widely documented, and all that I need to emphasize here is that
the principle of justice that is violated by such interactions is not a
strongly egalitarian one. To protest when workers in Third-World
countries are employed in sweatshop conditions by powerful cor-
porations, one does not have to believe that these workers ought to
enjoy the same terms and conditions, or have the same opportunities,
as their counterparts in the developed world. The injustice at stake is
more rudimentary.

Next, gross inequality between nations makes it difficult if not
impossible for those at the bottom end of the inequality to enjoy an
adequate measure of self-determination, unless one imagines, coun-
terfactually, that rich nations’ interest in self-determination concerns
only their own internal affairs, and not what happens in the world
outside. In reality, we know that inequalities in wealth and military
power place severe constraints on the policies that weaker nations
can pursue. So if our vision of a just world includes the idea that
each nation should have a fair opportunity to pursue the particular
goals that its members value most—the international equivalent of
the domestic idea of toleration—then we are bound to be disturbed
by inequalities on the current scale.

Finally, large inequalities in wealth and power also make it difficult
to achieve what we might call ‘fair terms of cooperation’ internation-
ally. Given that there are a number of areas in which nation-states
need to cooperate with one another to their mutual advantage—
environmental policy is perhaps the most obvious— the distribution
of costs and benefits in the agreement that emerges is likely to be
determined largely by the relative bargaining power of the various
parties. If rich countries refuse to cooperate altogether, poor coun-
tries have few sanctions that they can deploy to bring the recalci-
trants back to the negotiating table. The refusal of the USA to sign
the Kyoto agreement is a clear instance of this phenomenon. Since
we cannot place the parties behind a veil of ignorance, procedural
fairness in practice requires that they should stand to gain or lose
roughly the same amount when cooperation succeeds or fails, and
large inequalities make this condition impossible to satisfy.

In a domestic context, there are two possible ways of tackling
inequality as a source of injustice: reduce the inequality, or prevent
it from having unjust consequences. We employ a battery of mea-
sures designed to prevent inequalities of wealth, in particular, from
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creating injustice, ranging from the regulation of employment con-
tracts, through limitations on the inheritance of wealth, to restric-
tions on the political uses of money. It is not so easy to envisage
global analogues of such measures. So in this respect, we may have
more reason to worry about global inequalities than about domestic
ones. Of course, for the very same reasons that large global inequal-
ities pose a threat to justice, they are also difficult to counteract.
It is difficult to envisage rich states agreeing to narrow the gap in
wealth and power between themselves and poor states. Perhaps the
most hopeful prospect is of a world in which rich states, or blocks
of rich states, compete with each other on roughly equal terms, and
thereby also check one another’s power vis-a-vis third parties. But
rather than speculate further along these lines, I want to turn to two
other reasons we might have for combating inequality, again drawing
inspiration from domestic analogies.

One such reason is the value of what we may call equality of status
or alternatively social equality. This is the idea of a set of social
relationships within which people regard and treat each other as
fundamentally equal, despite specific differences between them, and
it is valuable because of the quality of the relationships in question:
where it exists nobody has reason to feel subservient or deferential
and on the other hand nobody has cause to be haughty or conde-
scending.?> Now, whatever one thinks about this idea, it might seem
that it can only apply within a bounded society and not to the world
as a whole. On the other hand, since travel and communication have
broken down perceptual barriers between societies, we do appear
increasingly to be living in a world in which people are likely to
compare their own positions with those of people in wealthier soci-
eties, and may find the comparison humiliating or degrading. Thus
it seems that there may be a global version of equality of status,
and that this would give us reason to be concerned about large
inequalities, especially of wealth and income, along dimensions that
give rise to perceived status differences.

Although there is something to this argument, I am inclined to be
sceptical. Equality of status is important among people who are in
daily contact with one another, and who share a common way of life.

% T have explored this more fully in “Equality and Justice’, Ratio, 10 (1997), 222
37 and in Principles of Social Justice, ch. 11.
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In so far as people belong to smaller communities and associations
which form their main focus of identity, relationships between these
subgroups matter less than how people are treated within them, since
it is there that they will gain the sense of self-esteem that comes
from being treated as an equal (or not as the case may be). Rawls
makes this argument in the section of A Theory of Justice where he is
responding to the objection that a society governed by the difference
principle may still give rise to what he calls ‘excusable envy’:

..we tend to compare our circumstances with others in the same or in
a similar group as ourselves, or in positions that we regard as relevant to
our aspirations. The various associations in society tend to divide it into so
many noncomparing groups, the discrepancies between these divisions not
attracting the kind of attention which unsettles the lives of those less well
placed.?

If this argument applies domestically, it seems it should apply with
greater force still internationally, since for most people national
boundaries mark out salient spheres of comparison and non-
comparison. Admittedly international society lacks one feature
which Rawls sees as counterbalancing material inequalities, namely
equal citizenship: there is no common public sphere in which global
citizens encounter one another as equals. On the other hand, cul-
tural differences between societies make it less likely that people
will be drawn into comparing themselves with each other along a
single dimension such as material wealth. We might aspire to an
international version of Michael Walzer’s ‘complex equality’, where
people in different societies derived their self-esteem in part from
their society’s success in living up to its own standards, whether
materialistic or anti-materialistic.?” 1 suggest this not in order to
defend the existing global order, since extremes of poverty prevent
national projects of all kinds from being pursued, but as a way of
thinking about what social equality might mean in a culturally plural
world.

26 Rawls, Theory of Justice, 536~7.

¥ For the original version, see M. Walzer, Spheres of Justice: A Defence of
Pluralism and Equality (Oxford: Martin Robertson, 1983), esp. chs. 1 and 13, and
for discussion my essay ‘Complex Equality’, in D. Miller and M. Walzer (eds),
Pluralism, Justice and Equality (Oxford: Oxford University Press, 1995).
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Finally, equality is sometimes defended because of its connection
to the idea of fraternity: if we want people to live together in close,
solidaristic relationships, then we should ensure that they live in
much the same material conditions. Fraternity on a global scale
might seem an impossibility: however a weaker version of the same
claim is that if we want a world in which people are willing to
cooperate and to settle their differences peacefully, then this must
also be a world in which material inequalities are not too great. In
support of this, one might cite arguments made in recent years that
the ultimate source of international terrorism is the material gulf that
exists between the affluent West and the position of nations in the
Middle East and elsewhere, giving rise to anger and resentment that
manifests itself in hatred of all things Western.

Once again, my response to this argument is somewhat sceptical.
What international cooperation requires is indeed not fraternity, but
mutual respect between political communities who recognize their
differences but also realize that they need to work together in a
number of policy areas. And the precondition for this is not equality,
but the absence of serious injustice. In other words, we have first to
establish what justice requires in international contexts and having
done that we can then set down the conditions under which inter-
national cooperation is likely to prove feasible. To assume that the
relevant principle of justice here is some form of substantive equality
is to beg all the questions raised in earlier sections of this chapter.

To sum up, once we have disentangled the issue of global inequal-
ity from questions about global justice, and in particular the depri-
vation suffered by people living in poor societies, we may still be
concerned about the effects of large inequalities. But these concerns
will be derivative, and will centre mainly on differences of power
between rich and poor countries, and the likely effects of these on
global justice in the future. If we could prevent the conversion of
material advantage into political domination, there would be noth-
ing inherently reprehensible about some nations being richer than
others, and we might regard such inequality as an inevitable feature
of a culturally diverse world.

Over the course of Chapters 2 and 3, I have been offering a
critical appraisal of cosmopolitan theories of global justice. These
theories are evidently very radical in their implications, if we set
their requirements against the existing world order. But I have not
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rejected them for that reason: maybe global justice does require us
to transform our world in quite fundamental ways. I have rejected
them instead for ignoring the special responsibilities we properly
owe to our compatriots, for failing to take proper account of the
value of self-determination, for insufficient sensitivity to cultural
difference, and so forth—in other words for philosophical and not
merely political deficiencies. But I have not yet begun to develop my
own alternative view, or in particular to defend the idea of national
responsibility which will play a central part in that view. This is the
task of Chapters 4, 5, and 6 that follow.



CHAPTER 4

Two Concepts of Responsibility

I

In Chapter 1, I said that an adequate theory of justice, and especially
perhaps of global justice, has to strike the right balance between two
aspects of the human condition: between regarding people as needy
and vulnerable creatures who may not be able to live decently with-
out the help of others, and regarding them as responsible agents who
should be allowed to enjoy the benefits, but also to bear the costs,
of their choices and their actions. In this chapter, I want to explore
the idea of responsibility in greater detail, and to see how it relates
to each aspect. More precisely, I want to distinguish two senses
of responsibility, the responsibility we bear for our own actions
and decisions—1I shall refer to this as ‘outcome responsibility’—and
the responsibility we may have to come to the aid of those who
need help, which I shall call ‘remedial responsibility’. Both kinds of
responsibility have key roles to play in a theory of global justice, but
their roles are very different and should not be confused.

My wider aim in this book is to explain and defend the idea
of national responsibility. Does it make sense to hold nations, and
their individual members, responsible for the benefits they create
for themselves and the harms and losses they inflict on themselves
and others? If it does make sense, how far does national respon-
sibility extend, and when does it run out? National responsibility,
clearly, is a species of collective responsibility: individuals share in it
only by virtue of their membership of those large communities we
call nations. Many people find the idea of collective responsibility,
and thus national responsibility, puzzling or even abhorrent. They
believe that someone can only be held responsible for what he or
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she does or brings about personally. Responding to these doubts
and concerns is the task of Chapter 5, where I explain how it is
possible to treat nations as responsible agents, and explore under
what circumstances such attributions of collective responsibility are
justified. But here I want to focus on the idea of responsibility
itself, and, in particular, on the distinction mentioned above between
outcome and remedial responsibility. In proceeding in this way, [ am
assuming that when we apply these concepts to collectives such as
nations, the concepts themselves are the same as those we apply on a
much smaller scale to individuals. So throughout this chapter I shall
use individual examples to clarify the two concepts, before turning
in the following one to examine forms of collective responsibility.
Why is it necessary to begin with a conceptual analysis of the
idea of responsibility itself? ‘Responsibility” has proved to be one of
the most slippery and confusing terms in the lexicon of moral and
political philosophy. Arguments founder as the protagonists slide
from one sense of responsibility to another without noticing what
they are doing. The sheer variety of claims that can be made using
the language of responsibility is nowhere better illustrated than in a
well-known passage by Hart designed to demonstrate precisely this:

As captain of the ship, X was responsible for the safety of his passen-
gers and crew. But on his last voyage he got drunk every night and was
responsible for the loss of the ship with all aboard. It was rumoured that
he was insane, but the doctors considered that he was responsible for
his actions. Throughout the voyage he behaved quite irresponsibly, and
various incidents in his career showed that he was not a responsible person.
He always maintained that the exceptional winter storms were responsible
for the loss of the ship, but in the legal proceedings brought against him he
was found criminally responsible for his negligent conduct, and in separate
civil proceedings he was held legally responsible for the loss of life and
property. He is still alive and he is morally responsible for the deaths of
many women and children.!

Hart went on to classify notions of responsibility under four main
headings, hoping in this way to map the concept systematically. My
aim here is less ambitious: it is to identify two senses of responsibility
that I believe play a key role in our thinking about issues of global

' 'H. L. A. Hart, Punishment and Responsibility: Essays in the Philosophy of Law
(Oxford: Clarendon Press, 1968), 211.
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justice, and to separate these out from other senses of responsibility
that are less relevant, if relevant at all. In other words, I want to
narrow down the concept of responsibility for purposes of the task
in hand, without in any way suggesting that I have given a definitive
account of the concept as a whole.

The second reason for exploring the idea of responsibility is to
defend it—or at least to defend the conceptions that I want to use—
against a familiar critique, which arises from the fact that human
agency is immersed in a stream of natural causation. Whenever
human beings act, individually or collectively, their actions can
always potentially be explained by causes that are not themselves
instances of human action and decision, and this may appear to
undermine the very notion of responsibility in any of the ways that
we usually understand it. This is a deep problem, but I do not think
it can be altogether avoided if we want to show that the idea of
responsibility is normatively relevant. If we want to say that indi-
viduals or groups should sometimes enjoy benefits or suffer harms
because they are responsible for creating those benefits or harms,
then we need to show that this claim is not undermined by the
fact that the benefit-creating or harm-creating decisions and actions
can themselves be given a causal explanation. We need, in short, to
establish when causal factors remove responsibility and when they
do not (‘always’ and ‘never’ being the two extreme answers to this
question).

Let me then begin by identifying the two concepts of responsibil-
ity that are needed for my larger project, and they can be introduced,
and contrasted, most easily by means of an example. Imagine a
teacher returning after morning break to find her classroom in a state
of chaos, with desks overturned and rubbish strewn across the floor,
and demanding indignantly ‘who is responsible for all this mess?’
Her question is interestingly ambiguous. She might mean ‘who is
responsible for producing this mess—who tipped the desks over,
etc.?” or she might mean ‘who is responsible for clearing up this
mess—whose job is it to get the room ready for the next class?” Of
course the same child might be responsible in both senses: Johnny
might be responsible for clearing up the room because he is the one
who tipped the desks over. But this is not necessarily the case, and
even if it is, there are plainly two notions of responsibility in play
here. One has to do with agents producing outcomes, and I shall call
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this idea, following Honoré, outcome responsibility;? the other has
to do with agents having a duty or obligation to put a bad situation
right, and I shall call this idea remedial responsibility. So, Johnny is
outcome responsible for the state of the classroom if he is the one
who created (under conditions yet to be specified) the mess, whereas
he is remedially responsible for the state of the classroom if he is
picked out (in ways yet to be specified) as the person whose duty it
is to clear it up.

Notice also that in the case of both of these notions of respon-
sibility, we can distinguish between identifying responsibility and
assigning it. Identifying responsibility is a matter of looking to see
who, if anybody, meets the relevant conditions for being responsible.
What these conditions are will depend on the form of responsibility
at issue. In the present case, for the teacher to identify Johnny as
outcome responsible for the messy classroom, she would at the very
least have to establish certain matters of fact, such as whether he
had been in the classroom during break. She could get this wrong,
and judge Johnny responsible for the mess when in fact it was Katy
who was responsible. Assigning responsibility, by contrast, involves
a decision to attach certain costs or benefits to an agent, whether
or not the relevant conditions are fulfilled. The teacher may lack
any concrete evidence about Johnny, but because she harbours sus-
picions based perhaps on past incidents, and because she feels the
need to pin responsibility on someone, she says to him, ‘I’'m holding
you responsible for the state of this room; you’ll be in big trouble
if it happens again’. Or, in the absence of any information about
which child was in fact responsible for the chaos, she might assign
responsibility to the whole class and impose some form of collec-
tive punishment or liability. Unlike identifications, assignments of
responsibility can be justified or unjustified, but they cannot be
correct or incorrect.

A parallel distinction can be drawn in the case of remedial respon-
sibility. Remedial responsibilities can be identified where there are
reasons for attaching them to one agent rather than another. In the
classroom case, remedial responsibility would naturally fall on the
children who were outcome responsible for the mess by virtue of

2 See T. Honoré, ‘Responsibility and Luck’, in T. Honoré (ed.), Responsibility
and Fault (Oxford: Hart, 1999).
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having created it. But perhaps the class have agreed in advance that,
because break-time rumpuses are common and the chief culprits
are hard to identify, they will simply take it in turns to clear up
the room. It may then be the case that George is on this occasion
remedially responsible for the state of the classroom. However, the
teacher might also simply assign remedial responsibility, picking out
one child at random or choosing a child she dislikes. Here she would
naturally say ‘I’m making you responsible for clearing up this room’.
Again such an assignment might be justified or unjustified —it would
be unjustified if the teacher kept picking on a particular pupil, for
instance—but it could not be correct or incorrect in the way that an
identification could be.

It is easy to overlook or blur this distinction. The language of
responsibility is partly to blame: we often say that we are holding
certain agents respon51ble and this can mean either that we are
identifying or assigning responsibility. Furthermore, we often want
our assignments of responsibility to track identified responsibility:
we want to assign outcome responsibility to Johnny because he
is, in fact, responsible for messing up the classroom, or remedial
responsibility to George because he is indeed remedially responsible
on whatever grounds apply to the case. On the other hand, notice
that we can sometimes be justified in assigning responsibility to
agents who are not, in fact, responsible for what has happened. A
parent who is away for the weekend on which her teenage son is
holding a party may say before she leaves, ‘T’'m holding you respon-
sible if anything gets broken” and the assignment applies even if the
son was in no way involved in the upsettmg of the china cabinet
and could have done nothing to prevent it. Strict liability laws are
another example of this: they can act as incentives to people to take
particular care in, say, matters of food hygiene, or serve as a conve-
nient way of assigning costs in circumstances where it is very hard to
work out who is indeed responsible for the damage in question. Thus
a rule to the effect that the driver of any car that runs into the back of
another car is to be held responsible for the costs of the accident may
be justified on these grounds, even though it will catch some drivers
who were driving carefully and could not have avoided the collision,
and who were therefore not responsible in the identification sense.

My interest is in responsibility in this latter sense. I want to
establish what must be the case for people to be either outcome
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or remedially responsible for states of affairs like overturned class-
rooms. As just indicated, this will help us decide which assign-
ments of responsibility are justified and which are not, but it will
not always settle the matter conclusively. Looking at responsibility
assignments first, as some authors advocate, seems to me to get
matters back to front. That is, we might begin by asking what overall
social justice or social welfare requires, and then work out how
responsibilities have to be assigned to produce these outcomes. We
would then conclude that this is what it means to be responsible.
Thus, taking the case of outcome responsibility, we would say that
some agent A is responsible for an outcome O when we are justified
in assigning O to A on the basis of our preferred conception of
social justice and the like. But this ignores the fact that judgements
of responsibility can have independent weight. We are uneasy about
strict liability laws and other devices for assigning responsibility in
the absence of actual responsibility, even if we think that on balance
they are justified. It is that unease which motivates us to ask ques-
tions like ‘are agents ever really responsible for the outcomes they
produce? If so, under what conditions?’ If all that mattered was to
find a justified way of assigning responsibility, we could set these
questions aside as irrelevant.

II

Let me begin, then, with outcome responsibility, which is both the
more difficult of the two ideas and the one that looms largest in
debates about national responsibility. What does it mean for an
agent to be responsible for an outcome? Responsibility here has a
causal component—the agent must in some way have contributed
to producing the outcome—but outcome responsibility needs to be
distinguished from causal responsibility as such. Causal responsibil-
ity is being invoked when we ask the question ‘why did O occur?’
We want to know which among the many conditions that had to
be fulfilled in order for O to occur to single out as the cause of
O. As Hart and Honoré among others have pointed out, there is
no single correct answer to this question.” Which of the conditions

* H. L. A. Hart and T. Honoré, Causation in the Law, 2nd edn (Oxford: Claren-
don Press, 1985), esp. ch. 2.
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we identify as causally responsible will depend on the nature of our
interest: different people with different concerns might single out
the behaviour of the driver, the condition of the car, the state of the
road, etc., as the cause of a particular car crash. What this example
also reveals is that human agency has no special status when causal
responsibility is being allocated. We want to know why something
happened, what made the difference between O’s occurring and its
not occurring, and from this point of view an erratic driver and a
burst tyre may be equally good candidates, depending on why we
are asking the question. Nor, if human agency is identified as the
cause, does the nature of the causal chain between A and O matter.
A’s releasing a butterfly in China might in theory be identified as
causally responsible for a hurricane in the Bahamas.
We ask about causal responsibility when we want to know why
something happened. In the case of outcome responsibility, our
interest is different. We want to know whether a particular agent
can be credited or debited with a particular outcome—a gain or
a loss, either to the agent herself or to other parties. There is a
presumption that where A is outcome responsible for O, then the
gains and losses that fall upon A should stay where they are, whereas
gains and losses falling upon P and Q may have to be shifted: A
may have to compensate P for imposing a loss, and Q may have
to return something to A—a word of thanks at least—when she
enjoys a gain. As I have already indicated, this presumption can
be set aside. There may be overriding reasons why the gains and
losses should be distributed differently. Nevertheless, we will not
understand outcome responsibility, and how it differs from causal
responsibility, unless we grasp this underlying normative concern.
As Honoré has stressed, it appears integral to our conception of
ourselves as freely choosing agents who can make a difference to
the world that we should, in general, both be permitted to enjoy the
benefits that our doings create and be required to bear the costs that
may ensue.*
This can help us understand the contours of outcome responsi-
bility, and especially cases in which causal responsibility and out-
come responsibility come apart. First of all, there must be genuine

* See T. Honoré, ‘Responsibility and Luck and ‘Being Responsible and Being a
Victim of Circumstance’, both in Honoré, Responsibility and Fault (Oxford: Hart,
1999); also Hart and Honoré, Causation in the Law, Ixxx—Ixxxi.
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agency as opposed to inadvertent bodily movement if the agent
in question is to be outcome responsible. I am not, for example,
outcome responsible for the carbon dioxide that I am producing by
breathing as I write this book.”> This does not mean that outcome
responsibility requires intention. I may be responsible for results
that I produce negligently —for instance for breaking the figurine
that I handle carelessly and drop. What is required here is that there
is a foreseeable connection between my action and the result. When I
pick the figurine up, I can be expected to foresee that unless I handle
it with care, there is a danger that it will break. Handling it roughly is
an action of mine that with some probability will produce the result
that does occur, so when the figurine smashes the responsibility
and the costs fall to me. Moreover, outcome responsibility may be
attributable even to agents who have taken some care to avoid the
outcome that does in fact ensue. Suppose I decide to light a bonfire in
my garden, taking all proper precautions, but unluckily a stray spark
sets fire to my neighbour’s garden shed. I am responsible for the
damage and should reimburse my neighbour for the cost of replacing
the shed.

Because the underlying notion is of an outcome being credited
or debited to the agent, the nature of the causal chain matters too
for such attributions of responsibility. As the chain becomes longer
and more tortuous, responsibility dissipates. Thus I cannot claim
outcome responsibility for fluky good results, even if I intended
to produce them, such as sinking a hole in one on the golf course
(I am not Tiger Woods). There has to be some connection between
my capacities and the result for outcome responsibility to obtain,
although it is hard to specify this precisely. In the case of bad results,
the criterion is somewhat different: the result must be one that a
person with normal capacities could have avoided producing. This
is to cater for the fact that a person who is, say, unusually clumsy
can be held responsible for the destruction he wreaks, even though,
at the time of the events, he could not have averted them. We expect
such a person to be aware of his shortcomings and therefore to stay

5 There may be cases in which I become outcome responsible for the harmful
results of such movement if I fail to take precautions that would avert such results—
e.g. I am not normally outcome responsible for emitting germs by breathing, but
I might become so if I chose not to wear a face mask in a hospital’s intensive care
ward.
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away from shops full of cut glass.® Our interest in outcome respon-
sibility arises from our interest in the fair distribution of benefits and
burdens between different agents: as far as possible we want people
to be able to control what benefits and burdens they receive, but
we also want to protect them against the side effects, intended or
unintended, of other people’s actions.” On the other hand, a genuine
accident—dropping the figurine because a loud gunshot just behind
you causes you to jump—does not produce responsibility, even
though the person who is causally responsible by virtue of having
chosen to pick it up will no doubt feel in some sense responsible for
the loss. It would not be right to ask this person to bear the costs: the
causal connection between his action and the result is of the wrong
kind.

Outcome responsibility must also be distinguished from moral
responsibility, the kind of responsibility which is a necessary precon-
dition for moral praise or blame. The conditions for moral responsi-
bility are more demanding: to be morally responsible for something,
you must be outcome responsible for that thing, but the converse
does not hold.® We can see this most easily by considering the credit
side of the ledger first. Suppose a naturally talented athlete produces
a record-breaking performance or a naturally talented artist pro-
duces a masterpiece. Here the conditions for outcome responsibility
will in normal circumstances be met. The athlete intended to run
fast and directed her powers to that end; similarly for the artist. The
outcome can be attributed to the agent in the right kind of way (it
was not inadvertent or a fluke). But we would not hold either athlete
or artist morally responsible for what they have done, in the sense

® Honoré refers to such persons as ‘shortcomers’. See the discussion in Honoré,
‘Responsibility and Luck’.

7 T shall not discuss how these two concerns are to be balanced against each other
as the limits of outcome responsibility are set. For illuminating critical discussions
of Honoré’s concept, see S. R. Perry, ‘Honoré on Responsibility for Outcomes’
and P. Cane, ‘Responsibility and Fault’ in P. Cane and J. Gardner (eds), Relating
to Responsibility (Oxford: Hart, 2001) and P. Cane, Responsibility in Law and
Moraliry (Oxford: Hart, 2002), esp. ch. 3.

8 This is true when we are considering actions and the states of affairs that result
from them. On the other hand, it seems that we can be morally responsible, and
blameable, for forming certain intentions, even in cases where we are prevented
from acting on these intentions—for instance, setting out to kill someone, but
being forestalled by one’s car breaking down on the way. Here there is no relevant
outcome to be responsible for.
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of being disposed to express moral praise. The outcome depends too
much on natural talent, too little on those qualities of intention and
will that attract moral assessment.

On the other side of the ledger, consider someone who is a poor
gardener. He handles his seedlings clumsily, does not add the right
kind of nutrients to the soil, and so forth, and as a result his yield
is poor. He is outcome responsible for this bad result, but he is not
morally responsible or morally blameable, except in circumstances
where he has an obligation to try to produce a better result (say his
family is dependent on the crop). His fault is not of the kind that
draws moral appraisal. Keeping outcome responsibility and moral
responsibility distinct is important for two reasons. First, as I have
indicated, outcome responsibility often gives us reason to let gains
and losses stay where they fall, or, in the different case where A is
outcome responsible for a loss suffered by P, to require A to make
compensation or redress. When we make these judgements, we need
not be assigning moral praise or blame. A may, for instance, have
been acting in a way that is morally innocent or even admirable, and
yet may owe compensation to P since he is outcome responsible for a
loss to P—for instance, if A damages P’s car in the course of rushing
Q to hospital. This will turn out to be important in the international
context, where we need to keep responsibility-based claims for com-
pensation separate from the question whether nations can be bearers
of moral responsibility, and thus potentially subject to moral praise
or blame. Second, if we are interested in the causal conditions of
responsibility —which causal antecedents of a decision or an action
are such as to relieve the agent of responsibility —then again we may
find that outcome responsibility and moral responsibility must be
kept apart. For instance, it is often said that an agent must have acted
voluntarily if she is to be held responsible for what she does. But,
assuming this is true, are the conditions for voluntariness the same
for outcome responsibility as they are for moral responsibility?

I1I

This question leads us unavoidably to the deep problem that I men-
tioned earlier, namely whether the very idea of outcome responsi-
bility is not undermined if we assume that all human behaviour is
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explainable in principle by reference to causes that are not them-
selves instances of human action or decision. In attempting to resolve
it, I shall adopt a strategy that has been used to answer the parallel
problem about moral responsibility.” The strategy is this: to look at
those cases in which an agent is relieved of responsibility because
his actions have certain causal antecedents, and then to see whether
those cases generalize in such a way that the notion of responsi-
bility itself is undermined. If the cases do not generalize—that is,
we can explain why certain causal factors undermine responsibility
but others do not—then we can maintain a normative defence of
responsibility along the lines sketched above, one that underlines the
connection between how we see ourselves as free agents interacting
with other free agents, and the idea of taking responsibility for the
outcomes of our actions. In other words, the general strategy takes
the following form: responsibility is something that we want to hold
on to, if we can, for normative reasons. Certain causal explanations
of human action are taken to relieve the agent of responsibility. But
we can give reasons to distinguish these explanations from others
that do not undermine responsibility in the same way.

So when, according to our everyday intuitions, do the causal
antecedents of an action relieve the agent of outcome responsibility
for its effects? First, we have cases which can be lumped together
under the heading of ‘derangement’, where the agent wasn’t, as we
might say, ‘in his right mind’. This might be the consequence of
extreme pain—torture, say; of sensory deprivation or the use of cer-
tain drugs; or perhaps extreme provocation. Here the agent acts in a
certain way, and may intend his action to have the result that it does,
but the action is not governed by the reasons he would otherwise
have, or by stable character traits. The external cause generates an
emotional response which in turn produces the action, by-passing
normal processes of decision. There is a sense, therefore, in which
the action, although performed by the agent, is not his action. Under

9 See, for instance, R. J. Wallace, Responsibility and the Moral Sentiments (Cam-
bridge, MA: Harvard University Press, 1996). I apologize to philosophers whose
main interest is in the problem of causal determination and responsibility for the
brief and therefore relatively superficial treatment of the problem that follows.
But given the use I make of the idea of responsibility (individual and collective)
throughout this book, I need at least to say where I stand on this underlying
question.
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unbearable pain, for example, a normally trustworthy person betrays
a friend. We do not consider him responsible because we think that
almost anyone would do the same under these circumstances.

Second, we have cases of manipulation, where A induces B to
do something she would not otherwise have done by distorting B’s
process of decision. The simplest case involves B acting on false
information she has been given—doing one thing (poisoning P)
when she believes she is doing something else (feeding P). Other
cases might involve planting reasons in B’s head —persuading her
that she will go to heaven if she kills P, for instance. To escape respon-
sibility, B must meet certain standards: she must not be unusually
gullible, for instance. But if she does meet these standards—if, for
instance, there is nothing to suggest that A has any malign intentions
in relation to P, and therefore B has no reason to think that the bowl
she has been handed contains anything other than nutritious food —
then responsibility for P’s fate passes from B to A. B, although in
one sense an agent, is in reality A’s tool. The reasons which direct
her action are not hers, but A’s.

Third, we have cases of coercion, where A forces B to do some-
thing by issuing a serious and credible threat: a bank robber holding
a sawn-off shotgun tells a cashier to open the safe. In these cases,
unlike those we have already considered, B is usually in command
of her actions. She may be terrified by the threat, in which case it
will come closer to being a case of derangement, but equally she may
be able to weigh up the situation perfectly rationally and decide to
comply —for instance she may decide that it is better to hand over
the money than run the risk of people being shot. Again, provided
her judgement is reasonable —the threat does indeed look serious—
she is not responsible for the ensuing loss. Why is this? To simplify
matters, let us suppose that A’s threat is to kill P and that A is certain
to carry this out. Then let us ask what B has control over. She cannot
bring it about that the money remains in her safe keeping while P
stays alive. She can choose between keeping the money and seeing
P killed, or handing over the money and saving P’s life. So if she
decides to hand over the money, she is not outcome responsible for
losing the money per se, but only for bringing about one outcome
(money lost + P saved) in preference to another (money saved + P
killed). The external cause operates here by narrowing down the
options to these two. If we judge that the outcome she has brought
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about is the better one, then it should be entered on the credit side
of her ledger even though it involves a loss of money.

In each case, the key question to ask is what the agent has control
over—how far the outcome is within her power. In derangement
cases, the agent loses control because of some overriding emotional
force—he is maddened beyond reason, delusional, etc. In manipula-
tion cases, control passes to the manipulating agent who acts through
the person he controls. In cases of coercion, the area of control is
narrowed down to two unpalatable alternatives by the coercer. Three
further points are worth adding, however. First, implicit in all these
judgements are expectations about the normal powers of agents—for
example, their ability to see through deception or to resist very mild
forms of coercion. A cashier who hands over the content of the bank
vault having been threatened by a water pistol shares in outcome
responsibility for the loss. Second, in saying that for responsibility
to be attributed, the outcome must be under the agent’s control, I
do not mean to retract my earlier claim that we can be outcome
responsible for some of the unintended consequences of our actions.
When I light a bonfire that, as it happens, sets my neighbour’s shed
alight, this is certainly not something that I intended or expected, but
nevertheless that outcome is in the relevant sense within my control.
Honoré uses the analogy of betting to throw light on cases like this:
in lighting the bonfire, I have taken a reasonable risk, but on this
occasion I have gambled and lost. The key point is that I was fully
in control when the bet was placed.!® Third, responsibility can pass
back to the agent if he is responsible for getting into the situation
where he loses control. For instance, someone who goes out and gets
helplessly drunk may be incapable of controlling his actions when
he reaches that stage, but is nonetheless responsible for the damage
he may inflict on himself or on others by virtue of choosing to, or
allowing himself to, become intoxicated.!!

In the manipulation and coercion cases, it may seem easier to
relieve B of responsibility for the outcome because it belongs so
obviously to A, the manipulator or coercer. What then of cases in
which an agent’s options are narrowed down by natural forces or

1% Honoré, ‘Responsibility and Luck’, 25-7.
' This in turn could be defeated in certain cases—for instance, if the person has
lost control of his life and his alcoholism is part of that.
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occurrences? Suppose, to use a variant on a well-known example, !2
B is a water engineer who is able to divert a flash flood from one
stream to another, causing a different village to be inundated in each
case. Suppose she diverts the flood towards the village where the
damage will be less severe. Given that the outcome here seems in
the relevant sense to be within her control, should she not be held
responsible for the damage that the flood causes?

Clearly B is not morally responsible for the damage: given the facts
as stated, she has chosen the lesser evil and can justify her action, so
there are no grounds for blaming her. But we know that outcome
responsibility can attach to agents who act justifiably, like the driver
who damages another’s car while rushing a third party to hospital.
In the present case, I think that some trace of outcome responsibility
does rest with B. This is revealed by the fact that she may owe it
to the inhabitants of the drowned village to explain to them why
she had to take the decision that she did. But this responsibility is
very weak, as indicated by the further fact that she is not required
to make any form of material compensation despite the extent of
the damage she has caused. The reason, I think, is the very narrow
sphere of control that B possesses: allowing one village or the other
village to be flooded. ‘T had no real choice’, she would naturally say,
echoing the words of the coerced bank clerk. So again we see that
causation undermines responsibility when it removes or radically
restricts agents’ control over outcomes.

If this conclusion is sound, then we can infer that causation gener-
ally does not threaten outcome responsibility. Consider any normal
case in which a person acts to produce outcomes that benefit or
harm himself or others, where he is fully in control of what he does.
We might in theory offer a causal explanation of his actions, begin-
ning with his genetic make-up, continuing through his childhood
experiences, the opportunities available to him in later life, and so
forth. Even if this explanation were available, it would not invalidate
the claim that the agent was in the relevant sense in control of his
actions and the resulting outcomes. He acted for reasons that he
grasped, he knew what he was doing, other options were open to

12 The original being the trolley problem invented by P. Foot and popularized
by J.J. Thomson, “The Trolley Problem’, in J. J. Thomson (ed.), Rights, Restitution
and Risk: Essays in Moral Theory (Cambridge, MA: Harvard University Press,
1986).
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him, and so forth. That is a strong enough sense of control to sup-
port outcome responsibility.!> Where particular causal antecedents
appear to undermine responsibility, it is because they invalidate one
or other of these conditions, as they do in the examples we have
considered. There is no reason to suppose that all causal explanation
can be assimilated to the kinds of causation involved in derangement,
manipulation, etc.!*

My argument here is not meant to imply that identifying outcome
responsibility is a straightforward matter. There are two main areas
of uncertainty. One has to do with identifying more precisely the
causal antecedents that can relieve agents of responsibility. As we
have seen, our judgements about whether a particular person was
responsible for what he did involve holding him to certain normative
standards. If he was put under pressure to act in a certain way, was
the pressure such that we would expect someone to be able to resist
it? Should he have understood that the action he undertook was
likely to have the consequences that it did? Although where we set
the bar will be heavily influenced by what we observe to happen
in the case of most people—if nine others were able to resist the
pressure, then the tenth should also have resisted —there is still room
for setting it higher or lower in general, and for adjusting it to take
account of individual circumstances. What if somebody has an irra-
tional fear of spiders such that threatening her with a spider induces
her to perform some very harmful act? Should we say that this
person ought to have conquered her fear in the circumstances, or that
for her this is a genuine case of responsibility-annulling coercion?
As we see later, parallel questions arise in debates about national
responsibility, for instance when we ask whether whole populations

3 Here I follow those authors who caution against attempting to make our
concept of responsibility ‘metaphysically deep’. As Williams points out, it is one
thing to worry about how we can discover what a particular agent intended on a
particular occasion, whether he was in a normal frame of mind, etc.; quite another to
think that our notions of voluntariness and responsibility are threatened ‘by some
opposing and profound theory about the universe (in particular, to the effect that
determinism is true)’. If we try to respond to such a supposed threat, Williams
argues, our concepts will be transformed beyond recognition. See B. Williams,
Shame and Necessity (Berkeley, CA: University of California Press, 1993), ch. 3,
and also M. Matravers, ‘Luck, Responsibility and “The Jumble of Lotteries that
Constitutes Human Life”’, Imprints, 6 (2002), 28-43.

4 See further T. M. Scanlon, What We Owe to Each Other (Cambridge, MA:
Harvard University Press, 1998), ch. 6, sec. 5.
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can be held responsible for not resisting oppressive regimes that
inflict damage on other peoples.

The other area of uncertainty concerns how far agents can be held
responsible for the remoter consequences of their actions. We have
seen that outcome responsibility extends beyond the agent’s own
intentions: we can be judged responsible for outcomes that arose
inadvertently or by omission. A natural requirement is that the agent
should have been able to foresee the consequences of what he did, or
failed to do. But in interpreting this condition we have to steer a mid-
course between, on the one hand, asking what the particular person
in question could have foreseen, given his actual capacities and state
of mind, and on the other asking what was foreseeable in principle,
given complete knowledge of the circumstances in which the action
occurred. We have, in other words, to apply a standard of reasonable
foresight: an agent is outcome responsible for those consequences of
his action that a reasonable person would have foreseen, given the
circumstances.'® Thus a man who fires an air rifle in a wood and hits
a passer-by cannot escape responsibility by saying that he believed
the wood to be empty, or that he did not know that airgun pellets
could hurt human beings, even if he says these things in good faith. A
reasonable person would know that people can be hidden from view
in woods and that pellets can maim them. But again the standard of
reasonableness we use here is partly a normative one, and therefore
open to dispute.

From one point of view, tort law can be seen as a way of resolving
such disputes by assigning outcome responsibility according to well-
defined principles. It has other functions too—it provides incentives
to people to take proper care when their behaviour is likely to impact
on others; it supplies remedies to people whose interests are harmed
by assigning responsibility for the harm somewhere, even if this
involves a form of strict liability —but in large part it serves to specify
when people are to be treated as outcome responsible and when they
are not, giving concrete shape to the pre-legal idea of responsibility
I have been trying to outline.!® Unfortunately, there is as yet no
real equivalent to this in the case of nations, or nation-states, and

15 Here I follow A. Ripstein, Equality, Responsibility, and the Law (Cambridge:
Cambridge University Press, 1999), ch. 4.

16" See, for instance, J. Coleman, Risks and Wrongs (Cambridge: Cambridge Uni-
versity Press, 1992), Part I1I; S. Perry, “The Moral Foundations of Tort Law’, Jowa
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the impacts they make on outsiders, so in developing the idea of
national responsibility we have to rely on intuitive (and therefore
partly contestable) judgements of reasonableness when it comes to
assigning consequences.

There is one further aspect of this worth mentioning before we
turn to the idea of remedial responsibility. When calculating the
consequences of someone’s action for the purposes of allocating out-
come responsibility, we have sometimes to consider the response of
other people: in particular, what steps did they take to avert damage
to themselves? Tort law includes the idea of contributory negligence,
where A’s liability to P whom he has injured is reduced or even
eliminated when it can be shown that P’s conduct was defective
in some way—that he was behaving recklessly, for instance. This
idea seems sound if we think of outcome responsibility as a basis
for assigning costs and benefits fairly among agents each of whom
is capable of governing their own behaviour. Why should A bear
all the costs of his action when they would have been less had P
behaved sensibly? So outcome responsibility does not necessarily
extend to the actual consequences of behaviour, but in some cases
at least to the consequences that would have occurred if other agents
had responded reasonably. Again, we encounter a normatively laden
notion of reasonableness, which may give rise to disagreement. Must
P’s response have been the optimal response to A’s action, or does
responsibility remain with A so long as P’s response was at least
adequate by some standard? It requires no great leap of imagination
to see how questions of this kind can arise about national responsi-
bility: if nation A changes its trade policy in a way that is damaging
to P, what can we reasonably expect members of P to do in return if
responsibility for the damage is to remain with A?

v

I turn now to the second concept of responsibility distinguished at
the beginning of this chapter, remedial responsibility. Responsibil-
ity of this kind is clearly quite different from outcome responsi-
bility. With outcome responsibility we begin with an agent whose

Law Review, 77 (1992), 449-514; Ripstein, Equality, Responsibility, and the Law,
chs. 3-4.
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action produces beneficial or harmful consequences, and we ask
which of these consequences can be credited or debited to the
agent. With remedial responsibility we begin with a state of affairs
in need of remedy, like the overturned classroom, and we then
ask whether there is anyone whose responsibility it is to put that
state of affairs right. If there is, then we require that person to act
and stand ready to apply sanctions of one form or other if she
fails. What needs to be explored here is how remedial responsi-
bilities arise, and what relationship they bear to the other kinds
of responsibility (causal, moral, and outcome) we have already
discussed.

As the classroom example illustrates, the idea of remedial respon-
sibility potentially applies whenever we encounter a situation in need
of remedy. My particular interest, however, is in cases where the
remedy is owed to a person or a group of people who are unjus-
tifiably deprived in some way. They fall below some threshold in
terms of material resources, or they are in danger or distress. They
may, for example, be victims of famine or a natural disaster, or they
may have been humanly deprived by robbery or civil war. On a
much smaller scale we might think of the person who collapses in
the street or is stranded by a rising tide. For the time being I want
to bracket off questions about the source of their deprivation. What
matters for remedial responsibility is that the situation is one that
demands to be put right: it is morally unacceptable for people to be
left in that deprived or needy condition, and there is no overriding
justification such as that they are being fairly punished for some
wrongful deed. So initially it seems that there is a moral requirement
that falls on everybody else to provide the help or the resources that
are needed. Itis not necessary for present purposes to decide whether
this moral requirement is better interpreted as a matter of justice
or, for instance, as a humanitarian duty. All that matters is that we
find it morally unacceptable if the deprived person is simply left to
suffer.

The problem that arises, however, is that an undistributed duty
such as this to which everybody is subject is likely to be discharged
by nobody unless it can be allocated in some way. We need to pick
out one person or several people (or perhaps an organized group)
as having a special responsibility to put the situation right. This
is what it means to be remedially responsible: to have a special
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responsibility, either individually or along with others, to remedy
the position of the deprived or suffering people, one that is not
equally shared with all agents; and to be liable to sanction (blame,
punishment, etc.) if the responsibility is not discharged. Unless
remedial responsibilities are identified, then even well-meaning peo-
ple are likely not to intervene, either on the grounds that their
intervention would be superfluous, or for the less generous reason
that they do not see why it is their job to pick up the pieces when so
many others are spared that cost.

Since deprivation is often severe, and since the problem I have
just identified is pervasive, human societies have evolved mecha-
nisms for assigning remedial responsibilities. People are given jobs
or roles that carry such responsibilities with them, so that if we ask
who is responsible for safeguarding this particular battered child,
the answer is likely to be the social worker who has been assigned
to the case. But unfortunately there are many instances in which
no such mechanism exists—who should go to the aid of a per-
son who collapses in the street, for instance? —and where we must
therefore try to discover reasons of principle to identify responsible
agents.!” Indeed, at global level, the absence of such mechanisms
is all too evident: no one is formally assigned the responsibility
to rescue the victims of famine or civil war, for instance, so it
becomes crucially important to see whether we can have good rea-
son to hold particular governments or nations responsible in such
cases.

I want to propose what I shall call a ‘connection theory’ of reme-
dial responsibility.'® The basic idea here is that A should be consid-
ered remedially responsible for P’s condition when he is linked to P
in one or more of the ways that I shall shortly specify. The nature
of the link varies greatly: in some cases, as we shall see, it provides
a substantive moral reason for holding A remedially responsible,
whereas in others it simply picks A out as salient for non-moral
reasons. We might think, therefore, that some forms of connection

17 T have discussed the general issue raised here in greater detail in ‘ “Are They
My Poor?”: The Problem of Altruism in a World of Strangers’, Critical Review
of International Social and Political Philosophy, 5 (2002), 106-27, reprinted in J.
Seglow, The Ethics of Altruism (London: Frank Cass, 2004).

8 T first put this forward in ‘Distributing Responsibilities’, Journal of Political
Philosophy, 9 (2001), 45371, but have revised it in several respects in the meantime.
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should always be given priority over others; I shall argue, however,
against this. The point to bear in mind is that the weight of justifica-
tion is borne by the pressing need to relieve P, and the necessity of
identifying a particular agent as having the obligation to provide the
relief. The fact that some of the links appear morally flimsy when
taken by themselves matters less when this point is grasped.

I shall suggest six ways in which remedial responsibilities might be
identified. The first three look backwards and correspond to forms
of responsibility discussed earlier in this chapter; the second three
are of a sharply contrasting kind.

1. Moral Responsibility: The agent who is remedially responsible
for P’s condition is the agent who is morally responsible for bringing
it about. This way of identifying remedial responsibility is intuitively
very powerful. In order to be morally responsible for P’s condition,
A must have acted in a way that displays moral fault: he must have
deprived P deliberately or recklessly, or he must have failed to pro-
vide for P despite having a pre-existing obligation to do so (e.g. he
had promised to feed B, but then defaulted on his promise by doing
nothing). So A is to be blamed for P being in the state that she is,
and by holding A remedially responsible for P we not only create a
mechanism for getting P out of that condition but we also help to
put right the moral imbalance between A and P (to put the balance
completely right, more has to be done—for instance, A may have to
apologize to P for the original act or omission, as well as remedying
the effects of that act or omission). It would be wrong to say that we
are punishing A by holding him responsible, but making him pay the
cost of helping P is a natural way of expressing blame for what he has
done. So we have strong, independent moral reasons for wanting to
assign remedial responsibility on this basis.

2. Outcome Responsibility: As we have seen already, A can be out-
come responsible for P’s condition without being morally responsi-
ble for it. This will be the case, for example, if P’s deprivation is a side
effect of some action of A’s, that is morally neutral or even justified.
A might enter into fair economic competition with P, causing her
in the process to go bankrupt. So long as the outcome is not due
to P’s negligence—it happens because A is better at business than
P, or has more luck—it will be A’s responsibility. The same applies
to our earlier example of a bonfire that sets fire to a neighbour’s
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shed, despite all reasonable precautions having been taken. If in
cases like this, P’s subsequent condition calls out for remedy, then
it will seem natural to pin the responsibility on A, who has brought
about the deprivation, albeit inadvertently. Is there an independent
moral reason for doing this? I think there is, although the reason is
less compelling than in the case of moral responsibility. When we
act as free agents among other free agents, we expect to keep the
benefits that result from our actions, and so we should also expect,
in general, to bear the costs. Of course we do not always assign costs
in this way: people who drive others out of business in the course of
fair competition are not expected to provide compensation, nor are
athletes who win races expected to comfort the losers. But if the costs
are heavy —the defeated shopkeeper becomes destitute, or the losing
athlete becomes suicidal —then remedial responsibilities cut in, and,
other things being equal, they fall to the agent who was outcome
responsible.!’

3. Causal Responsibiliry: What if A is the cause of P’s deprivation,
but in such a way that he cannot be regarded as outcome responsible
for P’s condition? How could this be? There are cases in which A
is not acting in the sense that outcome responsibility requires—for
example, I move backwards in a crowded bar to avoid somebody
else who is pushing forward and as a result knock over someone
else’s drink. There are also cases in which the causal link between
action and result is so bizarre and unpredictable that it would be
unreasonable to hold A (outcome) responsible —for instance, I walk
round the corner of a street, causing a workman standing on a ladder
to start and fall off the ladder. And there are cases where A acts under
coercion or constraint—B says he will kill P, unless A first punches
her in the face. Here, then, the only link between A and P is one of
physical causation. Nonetheless, this may be enough to trigger reme-
dial responsibility in certain cases. The causal relationship suffices to
pick A out from the universe of others who might also come to P’s

! Not everyone shares my intuition that in these competitive examples the
winners may have remedial responsibilities to the losers when the latter suffer
serious harm. Of course, we can establish practices that assign these responsibilities
elsewhere—we can set up social safety nets for bankrupt shopkeepers and coun-
selling services for defeated athletes—and there may be good reason to do this. My
argument is that in the absence of such practices primary responsibility lies with
the agent who is outcome responsible for the harm.
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aid. The mere fact that it was I who caused the workman to start
identifies me as the person who should attend to see whether he has
been injured in the fall.

Admittedly, it can be difficult to separate pure causal responsi-
bility from relationships of outcome and/or moral responsibility on
the one hand, and what I shall shortly describe as capacity on the
other. That is, we might be inclined to see the person who steps
backwards in the bar and upsets a drink as to some degree negli-
gent, and therefore morally responsible; we might think that causing
workmen to fall off their ladders is one of the hazards that goes with
being a pedestrian, and therefore assimilate that example to outcome
responsibility. Equally, the person who is causally responsible for P’s
condition may also be the best placed to help him subsequently: if I
stumble in the street and knock a fellow pedestrian down, then by
virtue of physical proximity it will normally be easy for me to help
him up. Nonetheless I am inclined to treat causal responsibility as an
independent source of remedial responsibility, one that continues to
be relevant even in the absence of the other factors just mentioned.
My stumbling in the street might have been unavoidable; there may
be many others who are equally well placed to pick up the person
I have knocked over; nevertheless, the bare fact that I have caused
him to fall connects me to him in a special way and ceteris paribus
makes me remedially responsible. Or consider someone who under
coercion injures another. If the coercer himself disappears from the
scene, causal responsibility falls on to the person who has been made
to inflict the injury, and with it the responsibility to care for the
injured party. There is of course no moral reason why agents who are
causally responsible and nothing else beyond that should be judged
remedially responsible for the conditions they have caused. But in
the absence of other forms of connection, the importance of fixing
remedial responsibility somewhere explains why bare causation can
count.

4. Benefit: Suppose that A has played no causal role in the process
that led to P’s deprivation. He has nonetheless benefited from that
process—for instance, resources that would otherwise have gone to
P have been allotted to A. In these circumstances, A is not respon-
sible for P’s condition in any of the three ways we have so far
identified, and yet indirectly he is linked to that condition. He is
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an innocent beneficiary, let us assume, but the benefit would not
have arisen unless P had been deprived. This may be sufficient to
make him remedially responsible for P. Suppose that the agents who
have deprived P have vanished from the scene or are no longer
capable of helping P. A, however, is not in need himself and can
restore resources to P. There is a moral reason for him to do this—
he has been unjustly enriched by the train of events that led to P’s
being deprived, even though he himself has not behaved unjustly. In
general, the reason invoked here is not particularly strong: we do not
think innocent beneficiaries always have an obligation to return their
gains. It is also important to distinguish benefit from capacity, the
next criterion to be considered. Sometimes beneficiaries, by virtue
of having been advantaged, are also the people most capable of
supplying the remedy without incurring significant costs. It seems
nonetheless that benefit by itself can serve as a ground of remedial
responsibility: being a beneficiary of the action or policy that has
harmed P establishes a special connection with P of a kind that stands
independently alongside the other forms of connection that make up
this list, and that may in certain cases provide a decisive reason for A
to remedy the harm that has befallen P.%°

5. Capacity: One rather obvious way of identifying an agent who
can be held responsible for bringing relief to P is to establish who is
capable of supplying the remedy. If A is uniquely in this position,
then he is remedially responsible for P: if I am the only person
walking along a river bank when a child falls in, then it is my
responsibility to rescue the child. In other cases, where several agents
are to different degrees capable, we may assign responsibility to the
most capable, or divide it between them along the lines of the classic
principle: ‘From each according to his abilities, to each according to
his needs’. The rationale for this criterion is evident: since the whole
purpose of identifying remedial responsibilities is to get help to P,
picking the agent who is actually able to provide that help makes
obvious sense.

2 For a thorough exploration of the circumstances under which benefiting from
wrongdoing may give rise to remedial responsibilities, and more generally respon-
sibilities to compensate, see D. Butt, ‘On Benefiting from Injustice’, Canadian
Journal of Philosophy, 37 (2007), 129-52.
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On closer inspection, however, the capacity principle seems to
blend two different factors which may not always point in the same
direction. One has to do with the effectiveness of different agents
in remedying the situation; the other has to do with the costs they
must bear in the course of doing so. Suppose there are a number
of people standing on the river bank when the child falls in. We may
think that whoever is the strongest swimmer should go to the rescue.
But suppose that person is also fearful of strong currents (so that
although he is an effective rescuer, the rescue causes him considerable
distress)—or perhaps he simply dislikes the kind of attention that
goes along with a successful rescue. If A is slightly stronger than B,
but A’s costs are also much higher, is it obviously the right solution to
hold A responsible for rescuing P? In this context, judging capacity
may involve us in trading off effectiveness against cost in identifying
the relevant agent.

6. Community: The final criterion that I want to consider for
attaching remedial responsibility to A is that he should be attached
to P by ties of community. This term is used loosely here to cover
the great variety of bonds that link people in groups—ties of family
or friendship, collegiality, religion, nationality, and so forth. Com-
munitarian relationships are in general independent of and prior to
the fact of P’s deprivation. But because it is integral to these rela-
tionships that they involve special obligations to fellow-members,
when P stands in need of assistance, an obvious place for her to
look is to agents linked to her in this way. If a child goes missing,
for instance, not only her family but also neighbours, the local
community, etc., will feel a special responsibility to try to find her.
They are in no way causally responsible for her disappearance, have
no special capacity, etc., but the fact of community picks them out
as bearers of responsibility. In some cases being connected to P by
ties of community will also mean having certain kinds of expertise
that will help in relieving her condition: if A and P share the same
language or cultural background, for instance, A may be better able
to work out what P needs. So here community is connected with
capacity. But this is a special case, and it would be a mistake to try
to reduce community to one of the forms of connection already dis-
cussed. It stands on its own feet as an independent source of remedial
responsibility.
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Up to this point, my analysis of remedial responsibility has been
primarily descriptive, in the sense that I have sought to identify the
criteria that are, as a matter of fact, called into play when remedial
responsibilities are distributed, and briefly considered to what extent
they have independent moral force. But the analysis is somewhat
indeterminate in so far as it gives no normative advice as to what
to do when the different criteria conflict. Suppose A is morally
responsible for P’s condition, but B has far greater capacity than A
to remedy it: who should then be assigned remedial responsibility
for helping P if only one such agent is needed? If A has pushed P
into the river, but is a weak swimmer, whereas B, a passer-by, is an
experienced lifeguard, who should carry the primary responsibility
for rescuing P?

Let me explore two possible ways of responding to this question.
One would be to attempt to arrange the criteria we have explored
in rank order: we look first for an agent who fits the criterion we
judge to be the strongest, then if there is no such agent, we move
on to the next criterion in order of strength, and so forth. Such an
approach might seem plausible in the case of the first three criteria
in the above list. If we can identify someone who is morally respon-
sible for P’s condition, we should hold them remedially responsi-
ble; failing that, we look for someone who is outcome responsible
for P’s condition; failing that again, we look for someone who is
merely causally responsible. But this does not generalize plausibly
when we bring the other three criteria into the picture. Consider
the case of the person pushed into the river. We might think that
the person who pushed her should also be responsible for rescu-
ing her. But moral responsibility can come in degrees: carelessly
pushing someone into a river is blameworthy, but not as bad as
pushing them deliberately. Are we to say that a careless pusher who
is also a weak swimmer should be held responsible for the rescue
in preference to the lifeguard who can make the rescue easily and
safely? Getting P out of the river seems more important here than
enforcing the moral responsibility of the pusher. Or think of a case
where A is outcome responsible for a serious loss borne by P, but
the main beneficiary is not A but B—A is employed to harvest fruit
belonging to P, but because of incompetence on A’s part most of
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the fruit ends up scattered on land belonging to B. Depending on
the specifics of the case, we may believe that either A or B should
be primarily responsible for covering P’s loss. It is not plausible
to say, in general, that outcome responsibility trumps benefit or
vice versa.

Another response would be to challenge the idea of remedial
responsibility as I have been using it. Someone might argue that
two quite different phenomena are being conflated in this dis-
cussion. On the one hand, we have the idea of making redress
to someone who has been wronged; on the other, we have the
idea of bringing aid to someone who is in need. In a particular
case these might overlap, but they remain conceptually distinct.
Returning to my six-part list, the first four criteria belong under
the first heading—they represent different ways of redressing a
wrong or an injustice—whereas capacity and community belong
under the second—they are relevant as ways of determining who
should help people in need, irrespective of whether they have been
wronged.

There is some truth in this challenge, in so far as it draws attention
to the fact that in explaining the moral force of the various criteria,
we invoked quite different considerations. It is also true, and worth
recognizing, that moral responsibility and outcome responsibility
can ground claims for redress even in cases where the injured party
is not deprived in some absolute sense. If I deliberately or carelessly
ruin one of your paintings, | owe you compensation even though,
without the painting, you are still in a perfectly comfortable state
overall. Your position is not one that calls out for remedy, except in
the sense that there is an injustice that requires redress. [ am outcome
responsible for your loss, but not remedially responsible in the sense
in which I have been using the term.

Despite this concession, I want to defend the idea of remedial
responsibility I have been examining. Although we can imagine
simple cases such as the one just described in which redress and
deprivation come apart, in many cases they are intertwined. We
become concerned about redress only because the person who has
suffered the loss is thereby deprived in a way that causes indepen-
dent moral concern. Suppose you have a large apple tree on the
border of your land, and I own the neighbouring field, which I
cultivate in such a way that the yield of your tree is reduced. What,
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if anything, do I owe you? If the crop is still amply big enough
to meet your needs, then although you might still have some legal
case for compensation, the moral case seems vanishingly weak. The
case changes radically if you are dependent on the crop and will go
hungry if the yield is reduced.?! My outcome responsibility now
matters because of the absolute level of deprivation I have brought
about.

In many, probably most, real-world cases of deprivation, assigning
remedial responsibility involves applying multiple criteria, which are
also somewhat opaque. It may be uncertain how the deprivation
came about, and whether the roles played by individual agents in that
process are such that they bear moral or outcome, as well as causal,
responsibility. Questions of capacity may be equally problematic,
particularly when relative costs are taken into account. If we take
a complex case, such as poverty in developing nations, all of these
questions arise, and it may seem that fixing remedial responsibili-
ties is impossible. Such cases certainly show us why having formal
mechanisms for assigning responsibility are so vital—in the absence
of such mechanisms, everyone can find a plausible reason for shifting
the burden of responsibility elsewhere. In designing the mechanisms,
however, we have no alternative but to consider each of the agents—
primarily states and international institutions—able to provide a
remedy and then to assess how strongly each is connected to the
impoverished group. Sometimes the upshot will be to assign respon-
sibility to one agent who stands out as most closely connected; in
other cases remedial responsibility will be shared between several
agents. There may be disputes about how the different sources of
connection should be weighed against each other—for instance how
far the historical impact of the As on the Ps should be weighed
against the greater present capacity of the Bs. As far as I can see, there
is no algorithm that could resolve such disputes. We have to rely on
our intuitions about the relative importance of different sources of
connection.

?! Tt may also change somewhat if the previous large crop has come to play
a significant role in your life, for example if you are known in the neighbour-
hood for the delicious cider that you generously offer your friends and acquain-
tances. Under such circumstances my action harms you and I may have remedial
responsibilities.
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In this chapter I have been outlining two concepts of responsibility
that appear to play a crucial role in debates about national
responsibility and global justice. As we have seen, they are
conceptually quite distinct, and yet normatively closely connected —
outcome responsibility provides us with one important way of
identifying remedial responsibility. Outcome responsibility starts
with agents and asks how far they can reasonably be credited and
debited with the results of their conduct. Remedial responsibility
starts with patients—people who are deprived or suffering—and
asks who should shoulder the burden of helping them. As I
suggested at the beginning, these two kinds of responsibility reflect
contrasting aspects of the human condition: on the one hand, we
are vulnerable creatures whose lives may not be worth living unless
others are willing to come to our aid and supply us with resources.
These needs impose obligations of justice on all those who are able
to help, but because these obligations are initially so diffuse, we
need the idea of remedial responsibility to make them specific and
effective. On the other hand, human beings are choosing agents able
to control their actions and to take responsibility for the results.
For such agency to exist they must be willing to bear losses and
enjoy gains, whether these fall immediately on themselves or on
others. The idea of outcome responsibility permits that. It prevents
one person, or group of persons, imposing losses on other. At the
same time, where losses are self-imposed, it frees other agents from
having to make good the deficit.

In our thinking about responsibility, we have to keep these two
aspects of the human condition in proper balance. This applies both
to questions of social justice and to questions of global justice. If
we focus too narrowly on outcome responsibility, then when con-
fronted by situations in which people are in desperate need, but
where responsibility for this appears to lie with them, or with no one
atall (as in the case of natural disasters), we will fail to see injustice. If
we focus too narrowly on remedial responsibility, we may encourage
avictim mentality and deny people who are in need of help the status
of agents who can, and ought to, take control of their lives. We need
each concept to play its proper role in our thinking about justice,
and the obligations that it imposes.
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Although in this chapter I have occasionally used examples in
which responsibility is attributed to collectives, my primary focus
has been on the responsibilities of individual agents. But can the
concepts developed here really be applied to collective bodies, and
communities such as nations? This is the issue that I take up in
the chapters that follow, where I investigate the idea of national
responsibility.
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CHAPTER S

National Responsibility

I

In everyday political discourse, we often make judgements that seem
to involve holding nations responsible for their actions, or for the
consequences that follow from those actions. We say that Russians
are responsible for the civil war in Chechnya, Israelis for the fate of
Palestinian refugees, and Americans for their excessive contribution
to global warming. We also make judgements about events that have
occurred in the national past: we hold Britons responsible for the
deaths of one million Irish people in the potato famine, Turks for
the Armenian genocide, and Germans for the Holocaust. But against
who or what are these judgements directed? In particular, are they
directed against nations or against states? Is it the British people or
the British state that we hold responsible for the Irish deaths?

In this chapter, I want to show that judgements of national respon-
sibility are not only defensible (under appropriate conditions), but
are also more basic than judgements of state responsibility. Often,
when states are held responsible for the outcomes they produce,
they are being judged as agents of the people they are supposed
to serve. State responsibility might seem easier to establish, since
where states are involved we can point to specific institutions—
governments, legislatures, armies, and so forth—as the bearers of
responsibility, and we can also point to particular acts—passing leg-
islation, signing treaties, or declaring war—for whose consequences
states can be held responsible.! But to limit responsibility to states

! See, for instance, T. Erskine, ‘Assigning Responsibilities to Institutional Moral
Agents: The Case of States and Quasi-States’, Ethics and International Affairs, 15
(2001), 67-85.
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considered as formally constituted bodies would have several dis-
advantages. One of these is that if we divorce state responsibility
from national responsibility, it then becomes difficult to show how
individual people can share in the responsibility to compensate those
whom the state they belong to has harmed, whereas if we treat states
as acting on behalf of nations, such collective responsibility will be
easier to establish. Another is that we may want to hold nations
responsible for actions performed by states that no longer exist, as
in the case of the continuing responsibility of the German people for
acts carried out by the Nazi state that was destroyed and replaced
in 1945. A third is that, although nations may act through states,
in which case national responsibility and state responsibility may
coincide, in other cases this may not happen. Think, for example,
of a stateless nation whose quest for self-determination leads it to
carry out a terror campalgn agalnst the people holding it in sub]ec—
tion. For these reasons, it is important to show that our practice of
holding nations responsible, for both the ‘self-regarding’ and ‘other-
regarding’ effects of their actions, is philosophically defensible.

The sense of responsibility that is immediately at stake here is
outcome responsibility. As we saw in Chapter 4, judgements of
outcome responsibility can in some circumstances ground judge-
ments of remedial responsibility: if A is outcome responsible for P’s
deprivation, A may have a remedial responsibility to help P. But this
does not always follow, since remedial responsibilities can be distrib-
uted on other grounds as well. Perhaps some resistance to the idea
of national responsibility arises because it is thought automatically
to entail remedial responsibility, especially in the case of poverty-
stricken peoples: if nation A is responsible for its own dire economic
condition, as a result of civil war or disastrous public policy, then
no one else has a remedial responsibility to go to its aid. But this
does not in fact follow, for reasons that were laid out in the second
half of Chapter 4. Moreover, outcome responsibility will in most
cases be shared between nations in an interdependent world. So we
should not foreclose the discussion of national responsibility on the
grounds that it is bound to produce repugnant conclusions about
global justice, with poor nations abandoned to their fate. How far
national responsibility extends is a large issue that the present chap-
ter will not try to resolve decisively. Its aim is more modest: to show
that national responsibility, as a species of collective responsibility,



National Responsibility 113

makes (ethical) sense, and therefore that the people who make up a
nation may sometimes properly be held liable for what their nation
has done.

This chapter’s scope is limited in one further way: it is concerned
with national responsibility in the present, that is with the outcome
responsibility of those who currently belong to the nation for what
the nation does now. Responsibility for the national past is a separate
matter, to be dealt with in Chapter 6. Clearly, many judgements
made in practice about national responsibility presuppose that the
present generation of compatriots can be held responsible (in some
sense) for what their predecessors did; at the very least they may
be remedially responsible for harms caused by earlier generations,
through colonial expansion, warfare, slavery, etc. Such judgements
raise difficult questions about the inheritance of responsibility that
cannot be answered using the apparatus I shall deploy below. We
might therefore see the complete argument for national responsi-
bility as involving three separate steps. First, we need to explain
and justify the idea of collective responsibility in general. We must
show that it makes sense to hold collective groups—teams, crowds,
corporations, and so forth—responsible for the effects of what they
do in such a way that the individual members of those collectives
can properly be held liable for the ensuing costs.> Second, we must
extend the argument to nations, understood at this point as con-
temporaneous groups of people; we must show that nations have
features such that the general analysis of collective responsibility
applies also to them. Third, we need to develop a further argument

2 Some authors consider it important to distinguish between groups that have a
formal structure—with a defined membership, a fixed procedure for making deci-
sions, and so forth—and those whose members are more loosely associated. This
affects assignments of collective responsibility —for instance, Cane ascribes ‘group
responsibility” to corporations and other such rule-governed bodies, but ‘shared
responsibility” to individuals acting in concert. He argues that in the former case
but not the latter, responsibility and the ensuing liability to pay costs remains with
the group and does not descend to individual members. See P. Cane, Responsibility
in Law and Morality (Oxford: Hart, 2002), ch. 5. Others have challenged this view:
see, for instance, L. May, The Morality of Groups: Collective Responsibility, Group-
Based Harm and Corporate Rights (Notre Dame, IND: University of Notre Dame
Press, 1987). I prefer to use the idea of collective responsibility to cover all these
cases, leaving it an open question for the moment what difference the presence or
absence of a formal structure makes when responsibility is assigned. In the case of
nations, I address this question in Section III of this chapter.
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that can apply to nations considered now as extended in historical
time —we need to show, in other words, that it makes sense to hold
present-day nations responsible for the actions of their forebears in
such a way that their current members can be held liable to bear
the (self-regarding or other-regarding) costs of those actions. Each
step is of course challengeable and needs careful argument. In this
chapter, I try to justify steps one and two, and in the one that follows,
step three.

II

To help our thinking about collective responsibility generally I want
to elaborate two models, which I shall call the like-minded group
model and the cooperative practice model. These are to be thought
of as ideal types to which real groups may approximate to different
degrees, and that may in practice overlap—a real group, that is to
say, may have some features that belong to the like-minded group
model and some that belong to the cooperative practice model. I
do not want to claim that it is a necessary condition for ascribing
collective responsibility to a set of individuals that they should dis-
play like-minded group or cooperative practice features. It has been
argued with some plausibility that there are circumstances in which
we are justified in holding even randomly assembled collections of
individuals responsible for the outcomes of their actions.> But I
think that these are the models that are most relevant in thinking
about national responsibility; I shall argue later that we are justified
in holding nations responsible in so far as they display like-minded
group and/or cooperative practice features. So let me begin with the
idea of a like-minded group.

It is easiest to introduce this by means of an example. Consider a
mob rampaging through a neighbourhood, terrifying the residents,
destroymg property, and looting shops. Different participants in the
mob act in different ways. Some actively attack persons or property;
others shout abuse or issue threats; yet others play a more passive
role, running alongside the activists, urging them on and contribut-
ing generally to the atmosphere of excitement and fear. If after the

* See V. Held, ‘Can a Random Collection of Individuals be Morally Responsi-
ble?’, Journal of Philosophy, 68 (1970), 471-81.
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event we had to apportion individual moral or legal responsibility
for what has happened, we should need to identify the precise causal
role that each had played in creating the damage. But it is also the
case, I want to argue, that the whole mob bears collective responsi-
bility for the effects of the riot, and together they can be held liable
for the cost of repairing the damage to persons and property. The
specific intentions of each participant at the beginning of the riot
may have been different: some may have started out meaning to
inflict physical damage; others may have wanted to make a political
point; and so forth. What matters is that each person took part with
the same general attitude— ‘teaching them a lesson’, ‘showing them
that we mean business’, etc.—and each made some causal contribu-
tion to the final outcome, whether this involved engaging directly in
destructive acts, or merely in supporting and encouraging those who
did. Indeed, we may not be able to disentangle individual contribu-
tions. Consider several members of the mob throwing bricks at a
plate-glass window at roughly the same moment: we cannot say that
any particular brick thrower was (causally) responsible for smashing
the window, but we can say that the group as a whole is outcome
responsible for the damage they brought about.*

What justifies us in saying not only that the mob as a collective is
responsible for the damage that it has caused but also that its individ-
ual members share in the collective responsibility?° Recall that our
interest in outcome responsibility derives at least in part from our

* See Michael Zimmerman’s argument that where more people than were neces-
sary to bring about O all acted in a way designed to bring about O, no participant
can escape responsibility by claiming that his or her actions were inessential to
O’s occurring. (M. Zimmerman, ‘Sharing Responsibility’, American Philosophical
Quarterly, 22 (1985), 115-22.)

> For a thoughtful discussion of the circumstances in which the collective
responsibility of groups either does or does not descend to their individual mem-
bers, see J. Feinberg, ‘Collective Responsibility’, in J. Feinberg (ed.), Doing and
Deserving: Essays in the Theory of Responsibility (Princeton, NJ: Princeton Uni-
versity Press, 1970). Feinberg takes as an example of group responsibility without
individual responsibility the case of a car full of railway passengers who fail to
prevent an armed bandit robbing the train. Acting together the passengers could
have overcome the robber, but this would have been heroic, since one or two would
probably have been shot in the course of doing so. It seems to me, however, that the
group of passengers is only responsible for not preventing the robbery in a causal
sense. There is no collective ontcome responsibility, in the sense used here, since as
we saw imputations of outcome responsibility depend on judgements about what
it is reasonable to expect of normal people. It was not reasonable to expect the
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interest in remedial responsibility. We want to know whose respon-
sibility it is to clean up the vandalized neighbourhood. Attributing
responsibility to the mob as a collective will not help unless respon-
sibility also descends to the individual members, because these are
the people who will actually have to bear the clean-up costs (we
might imagine them contributing their labour or their money to
the clean-up operation). But we also have to show that attributing
responsibility to individual rioters is justified, and this we can do
by recognizing that they contributed to a collective activity that
was certain to inflict damage on other people, whether they specif-
ically intended the overall outcome that actually occurred. Recall
that outcome responsibility does not in general require intention:
we hold people responsible for the consequences of their actions
that a reasonable person would have foreseen, whether these con-
sequences were intended and whether they were actually foreseen
by the person in question. This condition was surely met in the
case of the riot; anyone participating should have foreseen what
a hostile crowd entering a vulnerable neighbourhood was likely
to do.

Given that the responsibility of the collective descends to its
individual members, why not dispense with the notion of collective
responsibility altogether, and instead focus entirely on the outcome
responsibility of each individual? As I indicated earlier, it may be
impossible to assign specific shares of responsibility for what has
happened to individual members of the mob. We may not know
what causal contribution each made to the final outcome, and even
if we did, it might still be controversial how responsibility should
be divided (if there are recognized community leaders among the
group conducting the rampage, should they be assigned a greater
share of responsibility simply by virtue of that fact?). So our starting
point must be that the group is collectively responsible, that other
things being equal they are remedially responsible for restoring the
damage they have caused, and that every participant bears an equal
share of that responsibility. It may then be possible for the partici-
pants themselves to make finer-grained allocations of responsibility,
depending on what is known about the activities of each member,

passengers to tackle the bandit, and so they should not be asked to bear the loss of
property that their inaction entailed.
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whether some can be identified as ringleaders, and so forth.® This,
however, is irrelevant from the point of view of achieving a fair
distribution of costs and benefits between the rioters and their vic-
tims. From this perspective, all that matters is that the rioters as a
group can be held collectively responsible for the damage they have
caused, and are therefore liable to bear the costs of repairing that
damage. Similarly, when nations behave in ways that are harmful
either to themselves or to others, our primary concern will be to
establish collective outcome responsibility for what has happened,
in so far as this bears on the allocation of costs between nations.
Within each nation, particular individuals or particular subgroups
may then be identified as bearing a special responsibility, depending
on the circumstances. I shall not attempt to investigate principles for
distributing responsibility within nations.

Returning now to the like-minded group model, this applies to
groups who share aims and outlooks in common, and who recognize
their like-mindedness, so that when individual members act they
do so in the light of the support they are receiving from other
members of the group. This is particularly clear in the case of the
mob. As students of crowd behaviour have long recognized, peo-
ple in crowds behave differently precisely because of the contagion
of those around them.” Groups that exemplify this model are not
then just collections of individuals who happen to have aims in
common; they are groups whose members interact in such a way
that even those who play no direct role in producing the outcome
that concerns us may nonetheless properly be brought within the
scope of collective responsibility. And this allows us to widen the
model to take in cases that are less obvious than that of the rioting
mob, but that bring us closer to the idea of national responsibility.®

¢ c.f. here Larry May’s argument that when groups are responsible for harm, the
share of responsibility that descends to each member should depend on the causal
role played by that person in bringing about, or failing to prevent, the harm. See L.
May, Sharing Responsibility (Chicago, IL: University of Chicago Press, 1992), chs.
2 and 6.

7 See the analysis in May, The Morality of Groups, chs. 2 and 4.

8 The rioting mob example illustrates how individuals can share in collective
responsibility for outcomes that they did not specifically intend, which is one
important aspect of national responsibility, but in other ways it works less well
as a model of national responsibility. It involves a specific event, limited in time,
and it also allows for a relatively clear demarcation between those who share
in the responsibility and those who do not: to escape responsibility, in normal
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A good example is provided by Feinberg’s discussion of racism in
the post-bellum American South.” Acts of violence against blacks,
Feinberg suggests, were carried out in a context in which Southern
whites generally passively sympathized with such acts, even if they
were not actively involved in perpetrating them, as a result of a
widely shared culture of racial inequality. In these circumstances, it
makes sense to hold all Southern whites collectively responsible for
keeping blacks in a state of subjugation. Feinberg argues that this
includes whites who did not approve of the beatings and lynchings
on the grounds of their solidarity with the majority who did. This
distinguishes the example from the case of the rioting mob, where
I claimed that relatively passive rioters who shared in the general
aim of the riot but took no physical part in inflicting damage on
persons and property nonetheless were collectively responsible for
that damage. The argument in the case of the post-bellum American
South is that where a community of people shares a set of cultural
values, one of whose effects is to encourage behaviour that results in
outcome O, then everyone who belongs to the community shares in
the responsibility for O, even if they disapprove of it.!° By partici-
pating in the community they help to sustain the climate of opinion
in which the actions in question take place, even if they voice their
opposition to the actions themselves.!!

This of course raises the question of what individuals have to
do in order to escape from collective responsibility for the results
of the actions of groups to which they belong. I shall postpone
discussion of this important question in order to introduce my
second model of group responsibility, the cooperative practice
model. Again, an example may help to bring out its main features.

circumstances, all one has to do is to stay at home. I therefore extend the model
to include cases that exhibit neither of these features.

? Feinberg, ‘Collective Responsibility’, 247-8.

10 See also here the discussion in May, Sharing Responsibility, ch. 2, section 4.

"' For another example, consider the collective responsibility of the Roman
Catholic Church for the sexual abuse of minors by priests. There is little doubt
that the overwhelming majority of Church members condemn this behaviour. Yet
the general mindset of Church officials has been such that effective measures to
prevent such abuse have not been put in place. We could say that the Church has
tolerated the abuse even while not condoning it. So while individual responsibility
clearly rests primarily with the small number of priests who have taken advantage
of their position to abuse minors, we can hold the Church collectively responsible
for the general ethos that allowed this to happen.
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Consider an employee-controlled firm whose manufacturing
process has unwanted environmental effects—it involves depositing
chemical substances in a river, for instance. Members are divided
on whether this practice should continue, or whether a different,
more expensive, technology should be used, but when the matter
is discussed the majority favours staying with the existing process.
The employees, I want to claim, are collectively responsible for the
environmental damage they are causing, and if they are required to
pay the costs of cleaning up the river, these costs should be borne
collectively by all the members. Why does collective responsibility
extend to the dissenting minority? They are the beneficiaries of a
common practice in which participants are treated fairly —they get
the income and other benefits that go with the job, and they have a
fair chance to influence the firm’s decisions—and so they must also
be prepared to carry their share of the costs, in this case the costs
that stem from the external impact of the practice. Here again we
see the difference between holding people morally responsible for
the results of their actions and holding them outcome responsible. It
would not in general be right to blame (or punish) members of the
minority for what their firm has done to the river—they could quite
properly defend themselves by saying that they spoke out against
the manufacturing process that caused the pollution. But it is right to
hold them, along with others, liable for the damage they have caused.

The cooperative practice model goes further than the like-minded
group model in one direction, because there is no requirement here
that the group in question should share a common identity or have
alms in common; participating in the practice and sharing in the ben-
efits may be sufficient to create responsibility. In another way, how-
ever, it is more restrictive, because it imposes fairness requirements
that the like-minded group model need not impose. Change our
example in such a way that the decisions about which technology to
use are taken by a small clique who keep the rest of the workforce in
the dark about the whole issue, or skew the distribution of rewards
in such a way that one section of the workforce could reasonably
claim to be working on exploitative terms, and collective responsi-
bility no longer extends to all members, but at most to the decision-
makers or the leading beneficiaries of the practice.!? The like-minded

12 One can envisage intermediate cases here, and one might also explore further
the question whether both procedural and substantive fairness are necessary in
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group model does not depend in this way on substantive fairness. So
long as the group in question is genuinely like-minded, its collective
responsibility does not depend on how it allocates power, status, or
other benefits among its members. We can therefore see these models
as indicating two complementary sources of collective responsibility
which may, as T have indicated already, overlap in particular cases.
You can share in collective responsibility for an outcome because
you form part of a like-minded group that has brought the outcome
about, or because you are a participant in a cooperative practice that
produces the outcome, or for both reasons at once.

My analysis of the sources of collective responsibility may how-
ever set liberal alarm bells ringing. For it implies that in certain
circumstances membership in a group may be sufficient to establish
responsibility for acts performed by other members of that commu-
nity even when one is opposed to those acts, and this goes against
an intuition that it is only what a person does herself that can make
her responsible for harmful outcomes.!® If membership is sufficient
for responsibility, then it seems that no one can escape respon51b1hty
except by phys1cally removing himself from the group in question,
a course of action that it may be very difficult if not impossible for
the person to take. So we need to take a closer look at the conditions
under which a member can legitimately claim that he has acted in
such a way that he bears no personal responsibility for the harmful
consequences of the policies and practices of his group.

As already suggested, mere inactivity will not, in general, relieve
members of their group-based responsibility. A member who stands
by and does nothing still provides passive support to other members
of his group (in the like-minded group case) or still receives his share
of the benefits (in the cooperative practice case). Nor is it sufficient
order for the cooperative practice model of responsibility to apply, but I shall
restrict my anaIy'SIS to the Slmple cases.

3 This intuition is not universally shared. Indeed, paradoxically, it may occur
more often to liberal observers looking in from the outside than to those on the
ground who find themselves included in collective responsibility. For a robust
statement of the opposite view —that mere membership may be enough to implicate
someone in collective responsibility no matter what she does—see H. Arendt,
‘Collective Responsibility’, in J. W. Bernauer (ed.), Amor Mundi: Explorations in
the Faith and Thought of Hannah Arendt (Boston, MA: Martinus Nijhoff, 1987).
Arendt, does, however distinguish collective responsibility in this sense—she calls
it ‘political responsibility’ —from moral and legal responsibility, in much the same
way as Karl Jaspers (see n. 21 below).
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simply to voice your opposition to the activities that are imposing
the costs. Speaking up is better than doing nothing, of course, but
as our discussion of Southern white racism revealed, even some-
one who voices opposition to certain of her community’s actions
may still, by virtue of her membership, contribute to the climate of
opinion in which those actions take place, because she subscribes
to the community’s values in general, reinforces them in her daily
activities, and perhaps supports the community in material terms.
Nor, if the group has a formal procedure for reaching decisions, will
voting against the action or policy in question necessarily exempt
you from responsibility. Democratic procedures work on the basis
that people who find themselves on the losing side of a vote must
regard themselves as bound by the result, unless that result is so
morally offensive, or so far outside the competence of the decision-
making body, that some form of civil disobedience (or its equiv-
alent) is justified. Just as a member of the minority must, except
in these special circumstances, comply with the majority’s decision
even though she strongly dislikes it, so she must bear her share of
the costs if the decision turns out to have costly consequences. After
all, were she in the majority, she would expect the losing minority to
pay its share.

So what must a dissenting member do to escape from collective
outcome responsibility? Unfortunately, it is difficult to say anything
more precise than that he or she must take all reasonable steps to
prevent the outcome occurring. What is reasonable in a particular
case will depend on how seriously harmful the prospective outcome
is, and what costs different courses of action will impose on the
dissenter. Consider the case of the post-bellum American South.
Anyone who joined the NAACP or one of its predecessor orga-
nizations, who took part in public demonstrations against white
racism, and so forth, and who by virtue of these activities faced
hostility from his neighbours in the white community would surely
have met the condition. Equally someone who embarked on these
activities but was then deterred by serious threats from racist groups
to the safety of her home and family should also be exempted from
responsibility —this is not a cost that we can reasonably expect an
average person to bear in the course of trying to stop racist attacks on
blacks (some people may turn out to be willing to bear the costs, but
in doing so they reveal themselves to be heroic: our imputations of
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responsibility must be based on [admittedly imprecise] judgements
about what can reasonably be expected of people in general, not on
what exceptional individuals are able to achieve).

But what if the most effective way to combat the outcomes that
you oppose is to work inside the relevant group or practice, rather
than adopting a stance of outright opposition? In the racism case,
for instance, a person opposed to violence towards blacks might
believe, with justification, that he would have greater influence by
staying within the white community and gently shaming it into
adopting more liberal attitudes, whereas by actively opposing the
community he would simply be written off as a ‘nigger-lover’ whose
opinions could henceforth be ignored. Or again, where a group
governs itself through democratic procedures, the most effective way
to change its policies may be to stay within democratic parameters —
acceptlng rather than contestmg decisions when you find yourself
in a minority —since this will increase your influence in the long
term. In cases like this, it may be ethically better to accept a share
of collective responsibility for a bad outcome than to seek to avoid
responsibility by distancing yourself from the group or the practice
that produces the outcome. This is not a paradox, provided we keep
it in mind that we are talking about outcome responsibility rather
than moral responsibility of the blame-incurring kind. The person
who with good reason decides that he should use his position as an
insider to try to change the way that the collective behaves does the
right thing and is not morally blameable for the ensuing harm (when
his efforts fail or only partly succeed), but he does render himself
liable to pay his share of the costs.!*

Is it an objection to the view of collective responsibility advanced
here that it makes people responsible for outcomes simply by virtue
of their membership of certain groups, or their participation in
certain practices, even though they may not have chosen to be in
that position? A liberal Southern white may bitterly regret that he

4" A more elaborately described example in support of the conclusion that indi-
viduals can be held responsible for the results of practices that they oppose can
be found in J. Raikka, ‘On Disassociating Oneself from Collective Responsibil-
ity’, Social Theory and Practice, 23 (1997), 93-108. Raikka, however, attempts to
argue that the individuals involved in such cases may be morally blameworthy
even though they are acting rightly, all things considered. I believe that blame is
inappropriate here, and that a different sense of responsibility is at stake, as argued
in the text.
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finds himself in a community that supports violence against blacks,
with the result that he has to choose between radical opposition
that relieves him of collective responsibility, and working within
the community to change attitudes while continuing to share in
responsibility for the violence. Bear in mind, however, that in other,
less controversial, cases people can become responsible for outcomes
as a result of chance factors over which they have no control. Virginia
Held gives the example of three pedestrians who happen on the
scene of an accident. In order to save the victim they must act in
concert. It is only chance that brings them together in that place,
and yet, confronted by the accident and being the only people able
to rescue the victim, they become collectively responsible for the
harm he suffers if they fail to form a team and act.!> This may be
unlucky for them: they may have to miss appointments or dirty their
clothes to get the victim to safety, but this is luck of an unavoidable
kind. We would not be impressed if one of the pedestrians asked
‘why me?’, not just as an expression of frustration at having to miss
the concert he was hurrying to attend, but as an attempt to dodge
responsibility for the situation that now confronted him. In a similar
way, [ may see it as regrettable bad luck that I belong to a political
community many of whose members are willing to support policies
with terrible outcomes, making it incumbent on me to get my hands
dirty and help to create a majority for some less objectionable (but
still objectionable) alternative. My responsibilities are thrust on me
by my circumstances, but they do not cease to be my responsibilities
because of that.

The claim that people who belong to like-minded groups or who
participate in cooperative practices are collectively responsible for
the results of their behaviour does not, then, depend on the assump-
tion that entry into such groups or practices was voluntary or con-
sented to. This is going to be important when we turn our attention
to nations in the following section, because, exceptional cases apart,
people do not choose to belong to national communities: they are
simply born into them. What I have tried to do in this part of this
chapter is to sketch two models of collective responsibility, two cases
in which people can justifiably be held liable for the costs incurred by

15 Held, ‘Can a Random Collection of Individuals be Morally Responsible?’,
479.
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groups of which they are members. The next step is to see whether
the conclusions we have reached can be applied to nations. Granted
that nations are communities of some kind, do they display the
features that would justify ascribing collective responsibility to their
members?

I1I

What, then, is a nation, to repeat Renan’s famous question?'® It
is first of all a group with a common identity: belonging to the
nation is partially constitutive of the identity of each member (par-
tially constitutive because national membership does not exclude
belonging to other communities of identity, such as religious or
ethnic groups). In other words, nations are not merely collections
of individuals who happen to be juxtaposed in physical space, in the
way that the three pedestrians were in Held’s example referred to
above. They are groups of people who feel that they belong together
because of what they have in common. Second, among the things
they have in common is a public culture, a set of understandings
about how their collective life should be led, including principles
that set the terms of their political association (a principle of political
equality, for instance), and guide, in broad terms the making of
political decisions (a principle of individual rights, for instance). This
shared public culture does not exclude significant cultural differ-
ences among subgroups within the nation, nor does it mean—this
is important to stress—that there is no political disagreement among
the members. On the contrary, people who share a public culture
can disagree quite radically about what the principles embedded
in that culture entail in relation to particular issues. Third, nations
are groups whose members recognize special obligations to one
another, so that in that respect they are not like groups formed on
a contractual basis to realize the predetermined aims and objectives
of the members, where the reason for becoming and remaining a

16 E. Renan, “What is a Nation?’, in A. Zimmern (ed.), Modern Political Doc-
trines (London: Oxford University Press, 1939). My concern in the paragraph that
follows is to highlight features of nationhood that are relevant to the question
of collective responsibility rather than to distinguish national communities from
other social groups. For the latter, see my discussion in On Nationality (Oxford:
Clarendon Press, 1995), ch. 2.
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member is entirely instrumental. Fourth, the continued existence of
the nation is regarded by the members as a valuable good, so that
even if we could imagine the instrumental benefits of membership,
such as personal security, being provided in some other way, they
would regard with horror and dismay any suggestion that the nation
should be disbanded and its individual members assimilated to other
national groups, or that the whole nation should simply be absorbed
into a larger unit without its distinct identity being preserved.

If these four features are necessary for a group of people to con-
stitute a nation, one might wonder whether any nations do, in fact,
exist. Nationality should not be confused with common citizenship:
the citizens of a given state may bear two or more national identities.
But even when that possible source of confusion is removed, we still
need to ask whether every co-national does in fact share the set of
beliefs and attitudes I have listed in characterizing nationality. Must
every French person believe that he or she has special obligations to
co-nationals, or that the continued existence of France is intrinsically
valuable, if there is to be a French nation? If so, it seems very unlikely
that this or any other nation actually exists.!”

But the condition just proposed is too stringent. What is neces-
sary to the existence of a nation is that the beliefs and attitudes in
question should be generally held (and believed by those who hold
them to be correct), not that they be held by every single member.
This is true of communities of all kinds. For a religious commu-
nity to exist, for example, its members must hold certain beliefs
in common, and behave in certain ways towards each other, but it
can survive the presence of a few dissident members whose beliefs
are heterodox or whose behaviour violates principles of reciprocity.
One cannot say precisely how much dissidence can occur before the
community ceases to exist as such, and similarly with nations there
must come a point where indifference towards the national identity,
or unwillingness to acknowledge national obligations, would mean

17 Could not one sidestep the problem by defining as French only those people
who held the beliefs and attitudes in question? The problem here is that the full-
fledged French will want to include the deviants as part of the French nation, partly
on the grounds of cultural commonalties, and partly because they think that these
others should recognize special obligations and so forth. They regard the deviants
as reprobates rather than as outsiders, in other words. So one cannot simply adopt
a narrower criterion for being French.
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that the nation in question had become something else—a group
of people who just happened to share a language or some other
cultural traits, perhaps. So when speaking of nations I am making a
broad empirical assumption that there exists, among many peoples, a
sufficient degree of convergence in attitudes and beliefs that the four
conditions are met for the great majority of members.

Belonging to a nation also involves a fifth feature: the aspiration to
be politically self-determining. But in the real world this aspiration
is met to very different degrees. There is a spectrum of possibilities
here, of which three in particular are worth singling out. A nation
may lack self-determination entirely, as when it is subject to imperial
rule from outside. Next, it may possess its own state, but have a
despotic or authoritarian form of government, where the ruler or
ruling elite is drawn from the people and claims to be acting in their
name, but there is no mechanism that subjects them to popular con-
trol. Finally, the nation may be governed democratically with major
decision-takers answerable to the citizen body as a whole at periodic
elections. We need to distinguish these cases in order to decide how
far nations can be regarded as collective agents who might be held
responsible for the consequences of what they do. Nations can be
said to act collectively in two different senses. First, because their
members share an identity and a public culture, both the practices
that they follow and the behaviour of individual members can be
seen as expressions of that common identity and culture. We say,
for instance, that Germans are hard-working, meaning that the way
individual German workers behave reflects a shared norm of indus-
triousness that forms part of the public culture of Germany. Or we
find that the pattern of family relations in a particular country, and
the number of children who are on average produced, corresponds
to the religious or other cultural values of the nation in question.
Here there is no deliberate decision to behave in a particular way
or to adopt a particular practice, but nevertheless what happens
reflects the national culture in a fairly direct sense. Second, where a
suitable political structure is in place, the political decisions that are
taken will embody to a greater or lesser extent the articulated beliefs
and attitudes of the nation in question. The closer we come to the
democratic end of the spectrum, the truer this will be. So we have
two forms of collective national action: action that is deliberately
concerted through political channels, and action that is undertaken
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by individuals, or groups of individuals, but that reflects some ele-
ment in the national culture.!®

How closely do nations conform to either of the two models of
collective responsibility outlined in Section II? Does it make sense,
first of all, to regard them as like-minded groups liable to bear the
consequences of their actions? Since members share both a common
identity and a public culture—the first two features noted above—
there is prima facie reason to regard them as meeting this condi-
tion. But it is clearly crucial to establish that their collective actions
are a genuine embodiment of the shared beliefs and values that go
to make up the national culture. Here the distinction just drawn
between different levels of self-determination becomes significant.
Where nations are subject to outside rule, any ascription of national
responsibility becomes problematic. The nation is governed in a
certain way, but it does not act politically at all. And even where
we witness forms of collective behaviour that significantly affect the
well-being of members or impose burdens on outsiders, it will be
difficult to say which of these are authentic expressions of national
culture, and which are merely the work of individuals who claim
that what they are doing reflects that culture. In the absence of a
political forum in which national aims and values can be articulated
and debated, it will be difficult to establish how far the population
as a whole is implicated in support for the activities in question. '’

8 Ts the second case a genuine case of collective action, sufficient to ground
collective responsibility? Clearly, the fact that a number of individuals follow the
same norm in their private or economic lives does not by itself allow us to say
that they are engaging in collective action. But where the prevalence of the norm 1s
common knowledge, and it is regarded as a component feature of national identity,
then the fact that the behaviour in question is not formally coordinated does not
mean that it cannot be regarded as a form of collective action. Compare here the
cases of the rioting mob and white culture in the post-bellum American South
discussed in the previous section.

1% This is not to say that we can never attribute responsibility to nations that
lack political self-determination. The clearest cases may be those that resemble the
racism of Southern whites discussed earlier. Suppose two peoples, A and B, locked
together under the same system of imperial rule, feel mutual hatred and contempt
for each other, and this results in genocidal acts perpetrated by certain As against the
Bs. Under these circumstances, it would not be wrong to hold members of nation
A collectively responsible for these savage acts, on the basis that almost everyone
belonging to A contributed to a climate of opinion in which such acts were regarded
not as morally reprehensible but as permissible, if not justified. Of course, before
making this judgement we would need evidence that the attitudes in question were
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At the other end of the spectrum, we have nations that are demo-
cratically self-governing. Here the policies pursued by the state can
reasonably be seen as policies for whose effects the citizen body as
a whole is collectively responsible, given that they have authorized
the government to act on their behalf in a free election (I shall return
later to the question whether political dissenters can also be held
responsible).?® And even where the consequences flow from patterns
of behaviour that are not the direct result of political decision, these
patterns of behaviour are open to democratic control. Suppose, for
example, that the dominant religion encourages large families, and
that as a result the population is increasing at a rate that causes social
problems of various kinds. It is open to the government to adopt a
population policy that gives incentives for parents to limit the size
of their families. If after democratic debate such a policy is rejected,
then we can legitimately say that the nation in question is collectively
responsible for the consequences of population growth: its culture is
such that it prefers large families to, let us say, less crowded roads
and cities.

What now of the case where the nation in question is governed
autocratically by an individual or a small elite drawn from within?
It is certainly harder in these circumstances to lay responsibility at
the feet of the ordinary subjects. Yet two considerations must be
taken into account even here. One is that the rulers may hold beliefs
and values that correspond more or less closely to those of their
subjects even though they are not formally accountable to them. To
the degree to which their authority depends on that fact, we can say
that they are supported by the people, and that when they act, or
fail to act, the consequences flow from beliefs and values that are
common national property. Suppose for instance that the state is a
theocracy, and that its rulers issue a decree that results in the death

indeed very widely shared; we would also need to be sure that large sections of the
population were not being bullied into offering their support for the killers. But
such evidence could in principle be found.

20 1 leave aside here the difficult question of how far (if at all) democratic
elections can be seen as authorizing the governing party to carry out the policies
contained in its manifesto. Clearly, if the government acts in ways that were not
announced beforehand, and that could not reasonably be foreseen by the voters,
responsibility for these policies does not automatically extend to the citizens gen-
erally, though my comments below about responsibility under autocratic regimes
apply here too.
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of some person deemed to be an apostate. If the issuing of the decree
stems from religious beliefs and practices that are generally adhered
to throughout the population, then some share of responsibility falls
on the nation as a whole, even if we want to say that it rests primarily
with members of the ruling group.

The second consideration is that subjects of the autocracy may
have a duty to resist it in the event that it begins to act in ways that are
manifestly wrong, whether the wrongness takes the form of injustice
to outsiders or simply of policies that are seriously damaging to
the common interests of the nation itself. Mere passivity is then
not sufficient to escape responsibility for the policies in question.
Everything will turn on whether resistance is feasible, what the costs
of resistance are, and whether sufficient numbers of people can act
together to make their resistance effective. Unfortunately, correct
judgement on these matters may be difficult to achieve, partlcularly
for outsiders who have no experience of living under a repressive
regime. How far, for instance, should we hold the Serbian people
as a whole responsible for ethnic cleansing in Kosovo, given that
they had no avenues of direct control over MiloSovi¢ and the army
that he directed? Should they have been expected to make greater
efforts to coordinate their opposition to his regime (we know that
it was divisions among the opposition parties that helped him to
stay in power for as long as did)? Or were the costs of effective
opposition greater than the average Serbian could be expected to
bear? The difficulty in answering these questions should make us
hesitate before we jump to the conclusion that responsibility spreads
beyond the ruling elite to the nation as a whole.?!

2l Writing in the immediate aftermath of the Second World War, Karl Jaspers
took a harder line in The Question of German Guilt (Westport, CT: Greenwood
Press, 1978). Jaspers distinguishes between legal, political, moral, and metaphysical
guilt, where political guilt implies ‘having to bear the consequences of the deeds of
the state whose power governs me and under whose order I'live’ (31). In Jaspers’s
view all citizens share in this political guilt, irrespective of the nature of the regime
that governs them, and so it seemed clear to him that all Germans should be
expected to pay reparations after the war. “We are politically responsible for our
regime, for the acts of the regime, for the start of the war in this world-historical
situation, and for the kind of leaders we allowed to rise among us. For that we
answer to the victors, with our labor and with our working faculties, and must make
such amends as are exacted from the vanquished.” (78) This included those who had
opposed the regime, and those who stood wholly aloof from politics. “The sense of
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Another reason for hesitation is the possibility that the ordinary
subjects of the autocracy were effectively brainwashed into holding
views that support the policies in question. Attributions of national
responsibility depend on the idea that the activities that nations
engage in express beliefs and values that are genuinely shared by
their members. This does not require that each member should have
thought it all out for herself, so to speak; it does not exclude normal
processes of socialization whereby individuals are exposed to certain
values and practices as they grow up, and come to adopt and identify
with those values and practices. But where current political attitudes
can be directly traced to sustained propaganda efforts by an auto-
cratic regime that allows no dissenting voices to be heard —attitudes
of extreme hostility, say, towards a neighbouring community —it
is much less plausible to hold ordinary people responsible for the
consequences that follow. Just as we cannot expect people to make
superhuman efforts to oppose a regime, so we cannot expect them
to stand firm against the propaganda barrage that descends on them
(a few individuals will, just as a few individuals may be willing to
bear extreme costs to fight the regime, but our judgements about
responsibility should be based on what we can reasonably expect of
the average person).

What this shows is that the more open and democratic a political
community is, the more justified we are in holding its members
responsible for the decisions they make and the policies they follow.
National values will still to a large extent be inherited in practice,
but they will be discussed and debated, alternative views will be
expressed, and so forth. There seems little objection in these cir-
cumstances to requiring the members to bear the costs of what they
decide to do. But what of those who find themselves in a dissenting
minority? Here we need to turn to the second of our two models of
collective responsibility, the cooperative practice model. For as we
saw in the previous section, those who are engaged in cooperative
practices from which they benefit can be held responsible for the
outcomes of those practices despite their opposition to the policies
which produced those outcomes. So how far can we justifiably
represent nations as cooperative practices writ large?

political liability lets no man dodge.” (62) Jaspers thought, rightly, that ascriptions
of legal and moral guilt must be more discriminating.
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The case for so regarding them rests on two claims. First, as
indicated earlier, nations are communities whose members see them-
selves as having obligations of mutual aid that are more extensive
than the aid they owe to human beings generally. (I do not address
here the question how far these circumscribed practices of mutual
aid are justified; 1 am simply indicating that this is how fellow-
nationals standardly understand their relationships to one another.)
These obligations are typically discharged by creating and support-
ing institutions that provide protective and welfare services on which
each member can call as the need arises. To the extent that there is
fairness in the way that these services are funded and provided, we
can say that each member belongs to and benefits from a cooperative
practice.?

Second, nations provide their members with a number of public
goods, foremost among which is protection of the national culture
itself. I am assuming here that, as indicated in my sketch of national-
ity at the beginning of the section, people value their national mem-
bership and want it to continue. They must also value, therefore,
those cultural features that lend their nation its distinct character—
the national language, for instance, the physical appearance of cities
or landscape, cultural traditions that mark them off from other
nations, and so forth.?? These features are often subject to erosion
by outside forces, and so members have to invest resources and
accept restrictions on their own behaviour to preserve their cultural
heritage. Again we see that nations exhibit the features of a large-
scale cooperative practice: each member makes certain sacrifices in
order to support a national culture from whose continued existence
each is presumed to benefit.

22 In practice, protective and welfare services are normally provided to all citi-
zens of the state in question, regardless of national identity. But their justification—
in particular the justification of their redistributive elements—rests on the idea that
they are a way of discharging obligations that fellow-nationals owe to one another.
In multinational states there is a marked tendency for welfare services especially to
be devolved to national subunits, in so far as it is feasible to do so.

2 These features need not be valued individually by everyone who belongs to
the nation—it is possible both to recognize some aspect of culture as a distinctive
national trait and to dislike it and wish to change it (American gun culture may be
a good example of this). What is necessary is that the ensemble of cultural features
should be valued positively by the nation’s members.
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So now let us return to the question whether responsibility for the
outcomes of political decisions and policies can be extended to those
who dissent from, and oppose, the decisions and policies at stake.
Even if they cannot be said to play any causal role in the genesis of
those policies (as the like-minded group model requires), are they
nonetheless involved in a cooperative practice that implicates them
in collective responsibility? There are two issues to consider. The
first is whether the nation in question does indeed distribute the
benefits and burdens of membership fairly, including the opportu-
nity to participate in political decision-making. Where a minority
group is exploited, or is excluded from a significant range of benefits
that members of other groups standardly enjoy, it will be hard to
justify the claim that their membership alone makes them responsi-
ble for the consequences of national decisions. Whereas a group that
loses on a particular issue in a democratic forum can be included
in responsibility for the result on the ground that it will win on
other occasions, and therefore benefits from an ongoing practice that
allows collective decisions to be taken, no such argument applies to
a group that is excluded from decision-making altogether or that
forms a permanent and oppressed minority. Thus the position I am
defending does not lead to absurd conclusions such as that German
Jews share in responsibility for the effects of the Nazi regime or
that Iraqi Kurds share in responsibility for the actions of Saddam
Hussein. State membership itself does not entail collective responsi-
bility if the conditions for a cooperative practice are not met.

The second issue is the extent to which the dissident group shares
with the majority the beliefs and values that constitute the national
culture. The analysis I am offering here is an analysis of national
responsibility, and it therefore does not apply in any direct way to
states that house two or more conflicting national groups whose
public cultures scarcely overlap. In these circumstances protection
of the culture of either group ceases to be a genuine public good for
both communities. But even if we leave aside radically divided states,
it remains an open question how much cultural overlap there is
between majority and minority. One important issue here is whether
the national culture of the majority includes elements that collide
with the ethnic or religious cultures of particular groups, as, for
instance, German national identity during the Nazi period embodied
notions of racial superiority that made it repugnant to Jews and



National Responsibility 133

other ethnic minorities. So we need to draw a distinction between
dissenters who oppose the majority view on a particular issue—say
a pacifist minority vehemently opposed to a war that the majority
supports—while continuing to subscribe to other aspects of national
culture, and dissidents who reject that culture in an across-the-board
way, and therefore see no value in policies designed to promote it. In
the latter case, the idea of the nation as a cooperative practice fails, at
least so far as this involves contributing to public goods from which
every participant subsequently benefits. It is difficult to judge how
often this case occurs in reality: to the extent that national identities
are liberalized, in the sense that they are purged of ethnically or reli-
giously exclusive elements, and are constituted instead by political
and cultural values that are accessible to all, outright alienation from
national culture will be rare.?*

I have been concerned in this part of this chapter both to defend
the idea of national responsibility and to identify its limits. To take
the limits first: where nations are subject to external or to autocratic
rule, it is usually difficult to identify acts undertaken by individual
members or by the state as genuinely national acts, and so it becomes
inappropriate to spread responsibility for those acts throughout the
population in question. Furthermore, where cultural divisions run
deep, we may decide that talk of a single nation (in the sense outlined
at the beginning of the section) is out of place. These cases aside,
I have argued that where nations act in ways that impose burdens
on themselves or on others, responsibility for such burdens falls
on every member, even on those who opposed the decisions or
policies in question. The argument turns on the sharing of beliefs
and attitudes that characterizes national communities, and on the
benefits that membership brings with it. So I conclude that we

2+ Are there any cases in which a nation has fractured along purely political lines,
meaning not just that people disagree sharply over concrete issues, but they find
that they also lack any common principles in terms of which they can seek a reso-
lution of their differences? Even where the disagreement is deep and long lasting, as
in the case of slavery in the USA, the two sides can still subscribe to many common
values. But if, hypothetically, we can imagine such a fractured community, then we
would not have a nation in the sense I am presupposing. Instead, we would have a
variant of the multinational case: a political association formed between two distinct
peoples, in this instance two peoples divided by their basic political principles. In
such a case, it would be wrong to hold the whole association responsible for what
one of its constituent communities had decided to do.
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are not wrong, in general, to hold contemporary fellow-nationals
responsible for actions performed in their name. But the bearing this
has on questions of global justice is not yet clear. For one thing,
nations can be held responsible not only for the benefits and burdens
they create for their own members, but also for the impact that
their actions have on outsiders. For another, we have seen that out-
come responsibility, the focus of this chapter, has to be understood
alongside remedial responsibility, the responsibility we may have,
as individuals and as members of collective bodies, to respond to
human deprivation, including global poverty. So by accepting the
idea of national responsibility, we have not foreclosed the ques-
tion what global justice demands of us. The next step, however,
is to establish whether national responsibility can be extended to
cover responsibility for the national past—especially responsibility
to make good the injustices that earlier generations of compatriots
have perpetrated. This is the task of Chapter 6.



CHAPTER 6

.

Inheriting Responsibilities

I

The idea that people today can be held responsible for what their
forebears did has gained a significant foothold in contemporary pol-
itics. Various groups who claim that they are the victims of historical
injustice have made legal or political demands for redress against
the bodies taken to be responsible for the injustice—governments,
corporations, banks, and so forth. These claims have been quite
diverse in character, whether in terms of the nature of the groups
involved, the basis for their claims, or the kind of redress that is
being sought, so it may be helpful to begin by citing some examples
of demands of this kind —some that have met with success and some
that have not.! Their common feature is that the present generation,
or their representatives, are being asked to make good injustices that
occurred before most of them at least were born. Consider, then, the
following cases:

1. The payments that have been made by the German government
to Jews as reparation for the Nazi holocaust, mainly in the form
of transfers to Israel, and estimated to be in the order of 80
billion Deutschmarks.

2. The demands made by members of the Australian Aboriginal
community for compensation and for a national Day of Apol-
ogy for the so-called ‘stolen generation’ of Aboriginal children

! Thave drawn upon E. Barkan, The Guilt of Nations (New York: W. W. Norton,
2000) and R. L. Brooks (ed.), When Sorry Isn’t Enough: The Controversy over
Apologies and Reparations for Human Injustice (New York: New York University
Press, 1999), where detailed evidence on the cases that follow can be found.
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taken from their families and brought up in white homes or
orphanages.

3. The compensation of $122 million awarded by the US Supreme
Court to the Sioux Indians for the occupation by whites in the
late nineteenth century of the gold-rich Black Hills area that
had previously been reserved to the Sioux by treaty.

4. Demands that Japan should pay compensation to ‘comfort
women’ taken from other East Asian countries (especially
Korea) and forced into prostitution by the Japanese military,
giving rise to official apologies and the creation of an Asian
Women'’s Fund to offer compensation to the women involved.

5. Demands that items of symbolic significance seized from their
original owners should be returned to those owners or their
descendants, for instance the demand that the Parthenon Mar-
bles should be returned to Greece, or the demand by some
aborlglnal peoples that the bones of their ancestors now held
in museums across the world should be sent back to them for
reburial.

6. The many and varied demands that have been made in the USA
as forms of redress for black slavery, from land settlements for
blacks, to financial compensation to the descendants of slaves,
to affirmative action policies, to formal apologies for slavery on
the part of Congress or the president.

To many people, claims of this kind appear inherently problematic.
Some of the problems are specific to particular cases, such as those
having to do with establishing what exactly took place in the past to
justify the claim that is being made in the present, or having to do
with the identity of the would-be beneficiaries (who should count
as a Sioux or a victim of slavery?). But there is also an underlying
problem, namely that meeting such demands appears to require the
present generation to accept responsibility for events that took place
before their birth, and this immediately severs the link between
agency and responsibility which, as we have seen, is so central to the
idea of outcome responsibility in particular. Whether as individuals
or as members of collectivities, we can only be held responsible, it is
thought, for those outcomes that we have contributed to producing.
The discomfort many people feel with the idea of inheriting respon-
sibility can be seen in the reluctance of politicians, in particular, to
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issue apologies for past events. One might believe that the issuing
of an apology, in contrast to providing material compensation, was
a fairly costless act, but although apologies are sometimes offered (a
few years back the Queen apologized to the Maoris for the wrongs
they had suffered at the hands of the British, for example?), in general
we find considerable reluctance on the part of political leaders to
admit responsibility for historical injustice. Asked to make a for-
mal apology to the Aborigines, the Australian Prime Minister John
Howard stated ‘Australians of this generation should not be required
to accept guilt and blame for past actions and policies’, and likewise
President Clinton, under pressure to apologize officially for slavery
in the USA, but aware of how controversial such an action would
be for many voters, found a form of words that was something less.
‘Going back to the time before we were even a nation, European-
Americans received the fruits of the slave trade and we were wrong
in that’, he told an audience of schoolchildren in Uganda, adding that
it was more important to look to the future than to dwell on the past.

Our question, then, is whether it is possible to overcome this
reluctance, and extend the idea of national responsibility in such a
way as to encompass responsibility for the national past. Defend-
ing the general idea of inherited collective responsibility does not
of course settle which, if any, of the claims cited above are valid
ones. Philosophers writing on this topic have focused mainly on the
claimants’ side of the issue, asking what must be shown in order
to justify their demand for some form of historical redress. Here
questions arise such as how a present-day group can prove that they
are the legitimate inheritors of the group that was wronged in the
past; how land and property titles are established, and how these
titles are affected by the passing of time; how one should calculate
compensation for historic losses, given the many uncertainties about
what might have happened between now and then had the injustice
not occurred; whether past practices can properly be judged by the
principles of justice we adhere to today; and so forth.? These are all

2 For some other cases, see M. Cunningham, ‘Saying Sorry: The Politics of
Apology Political Quarterly, 70 (1999), 285-93.

3 See, for instance, J. Waldron, ‘Superseding Historic Injustice’, Ethics, 103
(1992-3), 4-28 and ‘Redressing Historic Injustice’, University of Toronto Law
Journal, 52 (2002), 135-60; G. Sher, ‘Ancient Wrongs and Modern Rights’, in Sher,
Approximate Justice: Studies in Non-Ideal Theory (Lanham, MD: Rowman and
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good and important questions, and unless we can give satisfactory
answers it will be impossible to formulate coherent principles to
regulate the practice of historical rectification. But they all bear on
the issue of whether the alleged victims of injustice have a claim to
redress, not on the issue whether another group has an obligation to
meet that claim. There are, after all, circumstances in which person
P or group P has been wronged or harmed, but there is no person
A or group A whose responsibility it is to rectify the wrong or the
harm. If I beat you up and then, stricken with remorse, decide to kill
myself, there may be no one you can turn to to ask for compensa-
tion for the damage I have caused (I shall come back later to legal
doctrine in cases such as this). So even if we are able to overcome the
several difficulties noted above, and establish that claimant groups
have a justified demand for compensation of some kind, it is still
necessary to investigate whether other groups, or institutions, have
a responsibility to meet such a demand.

Before asking where such responsibility might be located, it is
worth dwelling on the very diverse nature of the claims for historical
redress that are being made, which also suggests that their ethical
force may vary significantly. We can, I think, distinguish roughly
between four kinds of demands, each with a different logic. First, we
have claims for restitution, for example the handing back of land, art
treasures, or sacred objects. Here the claim is simply that the objects
in question rightfully belong to group P, but that at some historic
moment they were wrongfully appropriated by group A and remain
in the possession of the As. Second, we have claims based on the idea
of unjust enrichment, for instance those made by the descendants
of victims of exploitation such as slaves or colonial peoples. The
claim is that over some historical period the As exploited the Ps and
retained the benefits of exploitation, benefits that have been passed
down to their descendants; so descendants of the Ps now demand
the equivalent of what was taken from their ancestors. Third, we
have claims based on the idea of a compensable historic wrong—for

Littlefield, 1997); A. J. Simmons, ‘Historical Rights and Fair Shares’, in Simmons,
Justification and Legitimacy: Essays on Rights and Obligations (Cambridge: Cam-
bridge University Press, 2001); J. Thompson, Taking Responsibility for the Past:
Reparation and Historical Injustice (Cambridge: Polity Press, 2002), esp. chs. 7-9;
S. Kershnar, Justice for the Past (Albany, NY: State University of New York Press,
2004).
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instance the internment of Japanese-Americans by the US govern-
ment during the Second World War, or the taking of comfort women
by the Japanese military in the same period. In such cases it is alleged
that acts of injustice occurred which harmed their victims in one
way or other (without necessarily benefiting the perpetrators or
their descendants), and which can be compensated for, at least in
part, by money payments or other forms of material compensation
either to the victims themselves or to their descendants. Fourth,
we have demands which involve simply asking the perpetrators to
set the historic record straight and acknowledge their responsibility
for historic injustice—usually in the form of a public apology by a
representative figure such as a president or a monarch. Here, those
who identify with the original victims of the injustice, whether by
virtue of biological descent or cultural affiliation, claim that the
continued refusal by representative bodies to offer an apology is psy-
chologically damaging to them; their present status is undermined by
the failure to accept responsibility and provide appropriate (usually
symbolic) redress.

It is important to keep the differences between these claims in
mind as we proceed, because each involves a different understanding
of how people in the present might take responsibility for the past.
They may of course be run in tandem in particular instances: argu-
ments for the redress of slavery often assert both that the slaves and
their descendants were wronged, and that slave owners and others
were unjustly enriched. Nevertheless there are two distinct claims
being made here, and it is possible that one will succeed while the
other fails. It is also important to distinguish all four of these claims
from a fifth, which differs from them in having a less exclusively
backward-looking character. This is a claim that starts from the fact
that some group P is now living below some morally significant
threshold of material resources, health, etc., and then assigns reme-
dial responsibility to group A on the grounds of the past interactions
between A and P. As we saw in Chapter 4, remedial responsibilities
are often assigned in this way, by reference to past history. However
what is at stake here is not the remedying of historic injustice for its
own sake, but the lifting of the Ps above the threshold in question,
and the corresponding need to find an agent with the responsibility
to do this. Arguments of this kind need to be kept distinct partly
because they may appeal to those who think that redressing historic
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injustice has no intrinsic value (or is impossible to achieve),* and
partly because the conditions for attributing responsibility to the
As here may be less demanding than in redress cases proper. That
is, it may be enough to show some causal impact of the As on the
Ps—enough to distinguish the As from other groups that might
provide remedy to the Ps—without having to establish that the As
acted unjustly, were unfairly enriched, etc. Thus we might think
that colonial nations have special remedial responsibilities to their
impoverished former colonies without delving into contested ques-
tions such as whether colonialism unjustly enriched the metropolis
at the expense of the periphery.

Although remedial responsibilities are a central concern of this
book as a whole, in the present chapter I want to look more specif-
ically at historical rectification as an aspect of global justice, and
as indicated to focus on the question whether nations can be held
responsible for the deeds of their forebears, so that claims of the
four kinds identified above can legitimately be addressed to them.
What could bind the past and the future together in such a way that
responsibilities to provide redress can be inherited?

One way to sidestep this question is to focus on states rather than
nations as the potential bearers of inherited responsibilities.” States,
as formally constituted bodies, persist over time despite changes in
their personnel, and therefore there is no problem of inheritance in
the strict sense: it seems that a state can now be held responsible
for actions performed by that same state in the year 1800, say, just
as an individual can be held responsible for deeds performed much
earlier in his life. I shall discuss one state-centred approach to historic
responsibility in Section II, but let me now just indicate why I
prefer to focus attention on nations, despite the greater difficulties
with this approach. One reason is that many historic injustices are
not in fact perpetrated by states, but by peoples, or by individuals
acting in the name of peoples. This can be seen most clearly where

* See, for instance, R. Vernon, ‘Against Restitution’, Political Studies, 51 (2003),
542-57.

> There are other possibilities too. Chandran Kukathas has argued that respon-
sibility for remedying past injustice should be assigned to associations more
generally—corporations, churches, universities, etc., as well as states. See C.
Kukathas, ‘Responsibility for Past Injustice: How to Shift the Burden’, Politics,
Philosophy and Economics, 2 (2003), 165-90.
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no national state yet exists but a nation is struggling to establish
one, or to break away from an existing state. But even where a
nation has a state of its own, it seems to me somewhat artificial to
hold the state responsible for everything the nation does. Colonial
adventures, for example, may require the tacit blessing of the relevant
state, but what then occurs is largely determined by the colonizers
themselves, and through them by the interests and the world view
of the nation from which they are drawn.® A second reason is that
demonstrating the identity of states over time is generally much
more problematic than the state-centred approach assumes. The UK
and the USA are unusual in having states whose evolution has been
gradual and unbroken. Of how many other European countries, for
instance, could one say that they are governed by the same state
that governed them in 1750, in the light of the radical disruptions
that have occurred meanwhile, including territorial expansion and
contraction as well as regime change?

I prefer, therefore, to locate the problem of inherited responsi-
bilities in nations rather than in states—states are often the bodies
that should discharge the resulting liabilities, but they are not the
primary bearers of historic responsibility. So let us return to the
question whether the idea of inheriting responsibilities makes sense
atall. Why do we find ourselves pulled in opposite directions on this
question, sometimes wanting to affirm and at other times to deny
that we can be held responsible for what our ancestors did? We can
understand this, I believe, in terms of a conflict between liberal and
communitarian intuitions. On the liberal side, we are drawn to the
idea that we are only implicated in responsibility when as agents we
have made some causal contribution to the outcome for which we
are being held liable, and behind that stands the idea that we want to
be in control of what happens to us: if we are held responsible for
what other people, past or present, have done, then in one important
respect we lose control of our lives.” On the communitarian side,

¢ This is most obviously true of the earlier colonial period of European history;
nineteenth-century imperialism, by contrast, was usually driven by state interests
and implemented by state personnel—armed forces and civil servants.

7 1 do not wish to endorse the liberal intuition in this form; as a moment’s
inspection will show, it is inconsistent with the account of collective responsibility
developed in Chapter 5. Nevertheless I recognize the pull that it exerts on people
in contemporary liberal societies especially.
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we have identities that connect us to larger groups of people, and
we often feel vicarious pride or shame in what they do. For instance,
when I see English football fans terrorizing the inhabitants of foreign
cities, I feel not only anger but also shame at what is happening,
and want to rush out to apologize to the people whose lives and
neighbourhoods are being invaded. With pride and shame comes
responsibility: if the shops and the street furniture need repairing,
then obviously the fans should be asked to pay up first, but if they
cannot or will not, then we—the British taxpayers—should cover the
cost. This communitarian intuition runs backwards in time in so far
as our identity stretches backward to include our ancestors. Alasdair
Maclntyre has expressed this well:

...we all approach our own circumstances as bearers of a particular social
identity. I am someone’s son or daughter, someone else’s cousin or uncle; I
am a citizen of this or that city, a member of this or that guild or profession;
I belong to this clan, that tribe, this nation. Hence what is good for me has
to be the good for one who inhabits these roles. As such, I inherit from
the past of my family, my city, my tribe, my nation, a variety of debts,
inheritances, rightful expectations and obligations.®

The debts and obligations are a natural corollary of identifying one-
self in social terms, as standing in a particular relationship to trans-
generational communities such as families, professions, and nations.
But as MacIntyre immediately goes on to note:

this thought is likely to appear alien and even surprising from the stand-
point of modern individualism. From the standpoint of individualism.... I
may biologically be my father’s son, but I cannot be held responsible
for what he did unless I choose implicitly or explicitly to assume such
responsibility. I may legally be a citizen of a certain country; but I cannot
be held responsible for what my country does or has done unless I choose
implicitly or explicitly to assume such responsibility.’

In other words, the communitarian intuition that supports the idea
of inherited responsibility runs straight up against the liberal intu-
ition that we can and should choose the relationships from which
responsibilities spring, and this intuition is as firmly embedded as
the other. To justify taking responsibility for the past, we need to do

8 A. Maclntyre, After Virtue (London: Duckworth, 1981), 204-5.
? Maclntyre, After Virtue, 205.
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more than simply point out that de facto people do often feel pride
and shame in what their ancestors have done, and are sometimes will-
ing to bear the resulting costs. We need to find arguments that will
support the communitarian intuition, or at least its consequences, to
the detriment of the liberal one.

II

I want to begin by examining the most sustained attempt that I
know of to justify inherited responsibilities, Janna Thompson’s
recent book Taking Responsibility for the Past.'° Thompson’s aim is
to show that nations have duties of reparation for the unjust acts of
their predecessors, and she takes cases such as those I cited earlier to
illustrate this thesis. However, for reasons that will shortly become
apparent, she uses ‘nation’ in a different sense from mine. For
Thompson, a nation is a political community with an institutional
structure that allows it to make laws for itself and agreements with
other communities—in other words it is a state, or a state-like entity.
(Thompson prefers ‘nation’ to ‘state’ because she wants to include,
for instance, aboriginal communities whose political structure is less
formal than that of a modern state.) As indicated in Chapter 5, I use
‘nation’ to refer to a body of people who share a common national
identity, involving cultural values, attachment to a territory, and so
forth, and who aspire to institutions of political self-determination
which they may or may not actually enjoy.!! For Thompson, it is
a contingent matter whether the citizens who form a nation in her
sense also form a nation in my sense; for me, it is a contingent matter
whether a nation in my sense has a political structure that allows it
to make laws and commitments and therefore qualifies as a nation
in Thompson’s sense. So the argument she develops has a different
catchment area, so to speak, from mine, though there will be overlap
in the case of countries such as Britain, France, or the USA which
will count as nations on both our definitions.

Why does Thompson define ‘nation’ in the way that she does?
Her argument hinges on the idea that nations are bodies that make

19 1. Thompson, Taking Responsibility for the Past: Reparation and Historical
Injustice (Cambridge: Polity Press, 2002).

' For a fuller definition, see D. Miller, On Nationality (Oxford: Clarendon
Press, 1995), ch. 2.
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trans-generational commitments, and so she needs to focus on bod-
ies that can make such commitments, especially formal commit-
ments to other nations through treaties. Her idea is that if we can
understand why we ought to honour the commitments that earlier
generations made, we shall also understand why we ought to make
reparations for their acts of injustice, including, but not limited to,
their breach of treaties and other agreements.

Thompson observes that when treaties are made, these are sup-
posed to last indefinitely, and not to lapse when the generation
that signed them passes away. They might be affected by changed
circumstances, but not by the passage of time alone. She argues that
when the present generation makes treaties, it intends them to bind
its successors, and so it participates in a practice that commits it to
honouring the treaties made by previous generations, at least so long
as these meet certain criteria of justice. This looks at first sight as
though it has the form of a fair play argument: a generation that
wants to enjoy the benefits of entering into binding intergenerational
treaties must also accept the costs in the form of the treaty obliga-
tions it inherits from the past—to do otherwise would be to take
unfair advantage of a prevailing practice. But she recognizes that this
argument would not apply in the case of a generation that made no
treaties, or made no treaties that were intended to bind succeeding
generations. Her response is as follows:

Our moral commitments do not depend on what we actually do or refrain
from doing. They depend on our judgements about what ought to be done
in cases real or merely possible. ... The moral practice we think we ought
to adopt in relation to the promises of our predecessors is determined not
by whether we actually make posterity-binding promises, but by what we
think our successors ought to do were we to make them.!?

It would clearly be hypocritical to believe that our successors ought
to honour any commitments that we make while we ourselves refuse
to honour the commitments made by our predecessors. But what if
we say that it is entirely up to our successors whether they honour
the promises we make, and entirely up to us whether we honour the
promises made by our ancestors? We would then be neither incon-
sistent nor hypocritical. Thompson’s argument at this point depends

12 Thompson, Taking Responsibility for the Past, 18.
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on assuming what has to be shown, namely that later generations
ought to honour the promises made by earlier generations. If that is
assumed, then of course we will judge that our successors ought to
keep any promises we make, and that we ought to keep the promises
made by our predecessors. But no argument has been given for the
assumption itself.

Of course it might be said that the practice of making intergen-
erational treaties is a valuable one, because it allows nations (in
Thompson’s sense) to stabilize their relations with one another, to
form expectations about how other nations will behave, to avoid
violent conflicts, and so forth. Given that the practice exists, we
ought to support it by fulfilling whatever treaty obligations descend
to us. But Thompson is unwilling to deploy that argument because
she thinks it cannot convince ‘proponents of democracy who think
that citizens should collectively be able to determine what burdens
they will assume’'® —in other words people who are willing to hon-
our the promises that they make collectively themselves, but do
not want to engage in the practice of trans-generational promise-
making. Such people place political autonomy above stability and
security. But if this argument is set aside, then Thompson is left with
nothing beyond the bare assertion that honouring trans-generational
promises is morally required.

Thompson also has to show how the case for honouring treaty
obligations can be extended to cover reparation for acts of injustice
that may or may not involve a breach of treaty commitments. She
attempts to do so by introducing the idea of mutual respect between
nations—the idea that nations that wish to be treated with respect
themselves must treat other nations that deserve respect with respect.
This is said to ground not only the obligation to enter into agree-
ments with other nations when circumstances require it, but also
the requirement not to engage in acts of injustice such as territorial
invasion or disrupting the nation’s common life. If our predecessors
have defaulted on these requirements, then in order to restore mutual
respect we must make reparations to the injured parties or their
descendants.

This way of thinking about the problem may provide good prag-
matic grounds for redressing past injustice: it may well be that acts

1 Thompson, Taking Responsibility for the Past, 7.
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of restitution, compensation, or apology pave the way for future
good relations between the nation providing the redress and the
community that benefits from it. But the connection between redress
and maintaining or creating mutual respect is here only contingent,
and Thompson admits as much when she says that ‘it may not
always be necessary to make reparations for past wrongs in order
to establish or re-establish relations of respect’.!* It may be enough
to behave in ways that show that you intend to act respectfully from
now on. So Thompson’s argument here does not show that nations
have an obligation to provide redress for the injustices perpetrated
by past generations; what it shows is that providing redress may
sometimes be a valuable way of creating good international relations
in the future. Her underlying aim is not justice but reconciliation—
or to put it more exactly, the redress of past injustice as a means of
achieving reconciliation. This is a worthwhile aim, certainly, but it
bypasses the question whether we can inherit respon51b1ht1es that
impose obligations of justice on the present generation.

More generally, both Thompson’s more specific argument about
honouring treaties and her wider argument about reparation involve
turning backward-looking arguments into forward-looking ones.
Instead of saying that we have responsibilities now simply by virtue
of what happened in the past, she says that taking responsibility for
the past is a way of achieving something valuable in the present:
upholding the practice of trans-generational promise-making, main-
taining mutual respect among nations. It is analogous to the claim
that the reason I should keep a promise is not simply that I made it
but that by keeping it I am upholding a valuable practice. Thompson
is driven in this direction by her belief that straightforward
backward-looking arguments would not be acceptable to democratic
citizens with liberal instincts, who will ask why they should be held
responsible for repairing injustices that they had no part in making.
But, as is often the case, when the argument gets reconstructed in
this way, it no longer directly addresses the original question.

It is worth underlining here that the harms and injustices for
which redress is being sought when historic responsibility claims are
made need not leave the victims very badly off in absolute terms.
No doubt some claims are being made on behalf of individuals or
groups who are absolutely deprived. But this does not apply, for

" Thompson, Taking Responsibility for the Past, 35.
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instance, to the descendants of Jewish victims of the Nazi holocaust;
the payments made to Israel are not going to people whose lives now
fall below some absolute poverty threshold. As indicated earlier, we
need to distinguish between claims for redress of historic injustice
per se, and claims about remedial responsibility for people whose
condition zs one of absolute deprivation. When remedial responsi-
bility claims are advanced, what’s doing the work is the forward-
looking consideration that nation A can relieve nation P or group
P’s suffering, and we look to the past only to single A out from
other nations who might also bring relief to P. In contrast, the logic
of historic redress is straightforwardly backward-looking: because
of what happened at some past time T, group P is now worse off in
some respect, materially or psychologically, than it ought rightly to
be, and the present members of nation A inherit the responsibility to
correct that injustice. They must do something now because of what
happened at T: we Britons should give the Parthenon Marbles back
to Greece because Lord Elgin had no right to take them, not because
it will make the Greeks happier to have them back, or because our
future relations with Greece will improve, even if these things are
true. The forward-looking benefits of redressing historic injustice
are an incidental bonus, not the reason for doing it.

I1I

This diagnosis of what has gone wrong in Thompson’s argument
does, however, still leave us with the task of explaining how the
present members of A can be held responsible for what previous
generations have done. Why should responsibility descend in this
way, rather than dying with the original perpetrators? Can we learn
anything here by switching attention for the moment from nations
to individual people, and considering whether people can be held
responsible for the misdeeds of their personal forebears? If my father
has robbed, injured, defrauded or slandered your father, can you
now claim restitution, compensation or apology from me, his only
heir? What does the law have to say about this, and does morality
say anything different?!®

15 What follows is not intended to be a detailed account of legal doctrine, but an
interpretation of the principles that appear to inform what the law has to say about
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If we begin by looking at how English common law has evolved,
we first encounter the general rule that actions for redress are extin-
guished by the death of the wrongdoer. This rule, however, is by
no means absolute, and has always been qualified in various ways.
One immediate qualification is that it does not apply to the taking
of property: if A wrongfully takes P’s property and holds it until his
death, then afterwards P or P’s successors can take action to recover
the property. Another qualification concerns contracts entered into
by A that remain unfulfilled at the time of his death. But in the
case of other torts, the law historically has embodied a presumption
that liability cannot be inherited but rather ceases upon the death of
the tortfeasor. The rationale for this was stated by Blackstone in the
following terms:

And in actions merely personal, arising ex delicto, for wrongs actually done
or committed by the defendant, as trespass, battery, and slander, the rule is
that actio personalis moritur cum persona; and that it never shall be revived
either by or against the executors or other representatives. For neither
the executors of the plaintiff have received, nor those of the defendant
have committed, in their own personal capacity, any manner of wrong or
injury.!®

We need to take the two parts of this explanation separately. First,
Blackstone says that the wrongdoer’s executors have committed no
wrong or injury themselves, which is plainly true. Legal historians
have suggested that common law doctrine as embodied in this pas-
sage from Blackstone was influenced by the criminal law associations
of the idea of trespass: if one thinks of trespass as a type of crime,
then only the perpetrator is liable to be punished, and to take action
against his successors would be plainly unjust.!” But if we look at
the other part of the explanation, the analogy fails. Why should

inherited responsibilities. I shall not discuss the question whether there is a legal
basis for collective historical reparations, for instance in the case of slavery in the
USA. The different grounds on which such reparations claims might be advanced
have been analysed in a symposium published in the Boston University Law Review
for 2004: see especially H. Dagan, ‘Restitution and Slavery: On Incomplete Com-
modification, Intergenerational Justice, and Legal Transitions’, Boston University
Law Review, 84 (2004), 1139-76.

16 . Blackstone, Commentaries on the Law of England, intro. J. H. Langbein
(Chicago, IL: University of Chicago Press, 1979), book 3, 302.

7 P. H. Winfield, ‘Death as Affecting Liability in Tort’, Columbia Law Review,
29 (1929), 239-54.
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we assume that the plaintiff’s successors have not been harmed or
injured by the wrong? This may seem a reasonable assumption in the
case of slander, but it is less obvious in the case of battery, and far less
obvious in the case of trespass, which may include torts such as dam-
aging the plaintiff’s property or wrongfully imprisoning him. Here
it seems natural to say that where his successors can prove that they
have been injured by the wrongdoing, materially or in some other
demonstrable way, then they have a prima facie case for redress,
as they have in cases of wrongfully taken property or breach of
contract. The case would be conclusive when the wrongdoer’s own
successors can be shown to have benefited from the wrong to such
an extent that providing redress would leave them no worse off than
they would have been had the wrong not been committed. Common
law since Blackstone wrote has moved in this direction: following an
act of 1934 “all causes of action subsisting against or vested in any
person on his death, except causes of action for defamation, now
survive against, or, as the case may be, for the benefit of his estate’.!8
In other words, the only wrong for which in principle P’s successors
cannot claim redress is A’s defamation of P. There are of course time
limits within which actions for redress must be taken, as there are
for all wrongs whether the perpetrator has died or not, but these
should be seen in my view as reflecting the utilitarian consideration
that resource holdings should as far as possible be stabilized and not
upset because of events long past. Time limits do not contradict the
principle of redress itself.

If we switch our attention from common to Roman law, we find
a more explicit acceptance of the idea of inherited responsibility.!?
The law of succession revolved around the idea of the beir, who it
has been said ‘stepped into the shoes’ of the deceased person, and
was assigned both the benefits and most of the burdens arising from
the estate. There was no guarantee that the inherited assets would be
sufficient to cover all of the costs, in which case the heir was required
to pay up out of his own pocket, and so as Roman law evolved
nominated heirs were given time to decide whether to take on the

18 W. V. H. Rogers (ed.), Winfield and Jolowicz on Tort, 10th edn (London:
Sweet and Maxwell, 1975), 499.

19 T have relied here on W. W. Buckland, A Text-Book of Roman Law from
Aungustus to Justinian (Cambridge: Cambridge University Press, 1932), ch. 7 and
W. W. Buckland and A. D. McNair, Roman Law and Common Law (Cambridge:
Cambridge University Press, 1936), ch. 5.
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office. But once the heir had assumed that role, he was responsible
not only for paying debts and restoring property but also for other
liabilities incurred by the person whose heir he was, for example
breaches of contract committed by the deceased.

Both common and Roman law, then, accept the core idea that
those who inherit from wrongdoers are potentially liable to make
compensation for the wrongs committed. What has to be shown
is that the victims or their descendants are themselves made worse
off by the effects of the wrong—it is the failure of this condition
that presumably excludes defamation as a cause of action under
common law. On the other hand, the law insists that inheritors not
be punished for what their predecessors did, and so this sets an upper
limit to the compensation that must be paid. The common law does
this by interpreting the claim for compensation as a claim against
A’s estate: A’s successors are not liable to contribute resources that
they own independently of the inheritance. Roman law dispensed
with this safeguard, but instead allowed the designated heir to decide
whether to assume that office. (Heirs who chose to act knowing that
on balance they would lose as a result presumably did so out of a
sense of honour, to protect the good name of the deceased.)

If we ask what ethical rationale might be given for these legal prac-
tices, the balance of argument must count against the actio personalis
moritur cum persona rule, and in favour of allowing those who
suffer from wrongs to claim redress notwithstanding the death of the
wrongdoer. The moral case for inheritance is after all fairly weak: the
person who inherits has, in general, done nothing to deserve the gain
she receives, so she has no strong ground for complaint if that gain
is reduced by the need to compensate the victims of wrongdoing,
any more that she would have if there were straightforward debts
to be paid out of the estate. In the case where A has wronged P and
P now makes the claim against A’s successors, this argument seems
decisive. What if it is P’s successors who make the claim? Here it
might be said that they no more deserve to inherit from P than A’s
successors deserve to inherit from A, so if their claim is allowed we
are merely swapping one morally arbitrary distribution for another.
However the right of A’s successors to inherit might seem especially
questionable, since they will in part be the beneficiaries of injustice—
they will be benefiting from that portion of the estate which ought
to have been transferred to P by way of redress. So it seems that in
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the case of individual inheritance, both law and ethics support the
general principle of holding people responsible for making good the
wrongful harms brought about by their predecessors.

v

Let us now return from individual inheritors to nations and con-
sider the idea of national inheritance. In what sense can we describe
nations as inheriting assets of various kinds from their predecessors?
It seems perfectly natural to say that the present generation has
inherited territory, institutions, physical and cultural capital, and so
forth from earlier generations. Although there is no distinct moment
of inheritance, since the membership of nations is in constant flux,
still each incoming generation enjoys benefits that would not have
existed but for the activities of previous generations in settling and
defending territory, building up industry, creating schools and hos-
pitals, and so on. Moreover the present generation controls these
assets and decides who is to profit from them and on what terms. It
claims the right to exclude aliens from national territory; it decides
how much of the income generated from inherited capital should
be used for foreign aid—in other words it asserts virtually unlim-
ited rights over its inheritance. Some political philosophers would
object to these claims, maintaining that inherited resources should
be treated as a common asset to be shared among the world’s peoples
according to some principle of equality.?’ I have argued, however, in
Chapter 3 that such principles are unacceptable, even if we could
find some culturally neutral way of defining equality of resources.
No meaningful form of national self-determination is possible unless
nations are given sufficient control of their assets to be able to make
decisions about their own future priorities, and this inevitably means
that resource levels will vary over time as a result of these decisions.
This does not entail the view (which I suggested above is widely
held at present) that nations are entitled to regard their inherited

2 For instance H. Steiner, “Territorial Justice’, in S. Caney, D. George and P.
Jones (eds), National Rights, International Obligations (Boulder, CO: Westview
Press, 1996); B. Barry, ‘Humanity and Justice in Global Perspective’, in B. Barry
(ed.), Democracy, Power and Justice (Oxford: Clarendon Press, 1989); C. Beitz,
Political Theory and International Relations (Princeton, NJ: Princeton University
Press, 1979), Part 3, section 2.
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assets as exclusive property on which no one else has any kind of
claim. But it does support the idea of collective national inheritance
as a prima facie right that stands up to the point at which strong
competing claims are advanced by outsiders—for instance claims
based on urgent need.

Let us assume, then, that the national inheritance of assets is legit-
imate, subject to the qualification in the last sentence. The question
that arises is whether nations can inherit assets without at the same
time inheriting responsibilities to redress past injustice. At this point,
we must revert to the fourfold distinction between types of redress
claims that I drew in Section I, because the argument has to proceed
somewhat differently in each case.

Consider first, then, restitution claims for objects or resources
that have been unjustly seized by nation A in the past—pieces of
territory with symbolic or strategic importance, culturally signif-
icant artefacts, etc. Assume that at the time of the appropriation
members of nation P had a good title to the items in question. Then
the generation of As who acquired the items had no right to do so,
and so cannot pass a valid title down to the present generation. The
As’ national inheritance comes encumbered with the claim of the Ps
to have the items that are rightfully theirs returned to them.

Such claims appear uncontroversial because the underlying princi-
ple seems clear: in the face of competing claims, you cannot bequeath
goods to which you do not have a valid title. In practice, however,
there may well be controversy either about how titles to land or
other assets are established, or about the effect of the passage of time
on the respective claims of present-day As and Ps.?! That is, present-
day As may challenge the original title of the Ps and claim that their
ancestors did no wrong in appropriating the resource that is at issue;
or they may acknowledge the wrong but argue that by holding the
resource over time they have established a claim to it that is now
stronger than the purely historical claim of the Ps. This underlines
a point I made earlier, that in order to adjudicate any specific claim
for historic redress, we need to have elaborated principles to govern
such matters such as territorial rights and how the passage of time
affects them. But assuming that we have such principles and by using
them are able to establish that the Ps now have a valid claim to the

21 See the contributions listed in fn. 3 earlier.
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land or the artefact in question, it then follows that the As’ title by
inheritance is invalid and the resource in question must be returned
to the Ps.

Can we extend this argument to cases of the second kind, where
the historical injustice we are concerned with does not consist in the
taking of some identifiable object such as a piece of territory, but
in some form of exploitation of the Ps by the As, resulting in the
unjust enrichment of the As? In the case of imperialism, for instance,
the main charge that is usually laid is not that the empire-builders
physically removed assets that belonged to the subject peoples, but
that they established political and economic relations whose effect
was to profit the imperial metropolis at the expense of the periphery.
Once again I want to leave aside the question of how such charges
of exploitation are established in order to focus on the principle at
stake. By analogy with our first case, the claim for redress on the
part of the Ps would be that some part of the present-day assets of
the As derives from the historic exploitation of their predecessors,
even if there are no specific assets of which we can say that without
the exploitation these would not now be in the hands of the As. The
claim is that, had the exploitation not occurred, the As’ present stock
of capital would be reduced by some, no doubt hard to determine,
amount—again, I shall leave aside the issue of how the relevant
counterfactual could be validated.

The question here 1s whether the As’ claim to their national inher-
itance can be defended if it turns out that part of that inheritance
was unjustly acquired by their predecessors, in this case through
exploitation rather than unjust acquisition. It seems to me that it
cannot, and that the differences we find between this case and the
first have to do with establishing that unjust transfers took place
and in settling on the appropriate level of compensation, and not
with the underlying principle involved.?> Where physical items have
been taken, the fact of the taking will be relatively clear, and it is also
relatively clear what historical redress demands—the return of the

22 Bernard Boxhill has advanced an argument of this kind to justify paying
reparations to American blacks for slavery. Boxhill claims that the descendants
of slaves have inherited a claim for reparation against the assets making up the
collective inheritance of white Americans, stemming from the injustice of slavery.
See B. Boxhill, ‘A Lockean Argument for Black Reparations’, Journal of Ethics, 7
(2003), 63-91.



154 National Responsibility and Global Justice

items in question. Where exploitation occurs through economic rela-
tionships, to show that the relationships are indeed exploitative you
must appeal to a theory of exploitation, which may be controversial.
This is particularly the case where both the As and the Ps gained
something from their relationship, and the dispute is about whether
the gains were fairly or unfairly shared between them. Moreover
what should now be offered by way of compensation if injustice
is established is contestable, for all the reasons that Waldron and
others have identified. But this difference should not conceal the
similarity of underlying principle, namely that a claim to inherit
must depend on the bequeathers having a valid title to the assets they
are bequeathing.?

The third category of cases are those in which the As have
wronged the Ps in the past, but not in such a way as to leave the
present generation of As unjustly enriched —cases, for instance, in
which the Ps were simply oppressed to no benefit of the As, or in
which the original advantage reaped by the As has long since been
dissipated: think of seizing some resource that is then allowed to
decay to the point where it is worthless. We cannot in these cases
argue that the As’ claim to their national inheritance is compro-
mised because there is some part of it to which they have no valid
title—the wrongful act has left no valuable residue. So can we show
that they nevertheless inherit a responsibility to put the injustice
right?

To answer this question, we need to reflect more deeply on
what justifies the idea of national inheritance in the first place.
We have to think of nations as intergenerational communities in
which the present generation acknowledges responsibilities both
to respect the memory of past generations in various ways—{for
instance to protect their achievements or to continue unfinished
projects that were important to them—and to enrich the lives of
future ones. I do not want to suggest that in either case the content
of these responsibilities is clear and simple —there can and should be

2 Tdo not mean to suggest that paying the present generation of Ps the compen-
sation that would have been due to their ancestors by virtue of the original acts of
injustice is always sufficient to wipe the moral slate clean. It may be that adequate
redress must include apology for the wrong as well as material compensation. I shall
discuss the question of apology below. Here I am trying to identify what seem to
me to be the more straightforward aspects of inherited national responsibility.
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lively debates about how best to respect our ancestors and benefit
our descendants—but unless we accept this picture the very idea
of national inheritance becomes morally unsupportable (as I have
acknowledged, some would consider it unsupportable for indepen-
dent reasons: my point here is that if we are going to say anything to
defeat the arguments of those advocating global equality of opportu-
nity or something similar, it can only be by appealing to the picture
I have sketched). In a just world, then, we could explain the position
of each present-day national community in terms of what they and
their ancestors have achieved —the set of resources available to each
community would reflect the labours, practices, political decisions,
and so forth of succeeding generations. Now introduce into the
story some unjust policy practised by an earlier generation of As
to the detriment of the Ps. In the cases we are presently considering,
unlike those discussed earlier, the effect of these policies is no longer
beneficial to the As, though it continues to harm the Ps, who have
fewer resources, broadly conceived, than they would have in the just
world scenario. The question is whether present-day As can disown
these policies on the grounds that they receive no benefit from
them —there is nothing they ‘have’, as it were, that rightfully belongs
to the present- day Ps. And it seems to me that they cannot dis-
own the policies in question while continuing to ‘own’ those other
policies and practices of older generations of As that now provide
them with advantages. Suppose, to take a very simple and stylized
example, that Victorian Britons had pursued just two policies with
significant present-day effects: domestic industrialization and impe-
rial expansion. And suppose that the effects of imperial expansion
were harmful to the subjects of imperial rule and their descendants
but brought no lasting benefit to Britain (there was a lively debate
about this at the time), whereas domestic industrialization generated
valuable capital for future generations of Britons. Then it seems to
me inconsistent for present-day Britons to claim the resources pro-
duced by industrialization as part of their national inheritance while
refusing to acknowledge any responsibility for the consequences of
imperialism. The picture of nations as intergenerational communities
that supports the claim to advantages also imposes the liability.

I do not want to deny that the liability in cases like this is some-
what weaker than in the earlier cases where the nation that had
perpetrated the injustice also continued to benefit from it, because
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in those cases the actual history departs from the hypothetical just
history in two directions: the As now have more than they should
and the Ps have less, so there are two injustices to put right—
there is unjust enrichment as well as unjust deprivation. But even
where there is no unjust enrichment, a nation that wants to claim
the advantages created by previous generations must also accept a
responsibility to offer redress for the injustices they inflicted. As a
general matter, claims to compensation do not depend on the agent
who committed the injustice continuing to benefit from it—if I steal
your car and then write it off, you still have a claim for compensation
against me. So in the case we are considering, all that needs to be
shown to ground a claim for redress is that the present-day As can
properly be treated as the heirs of earlier As for this purpose. My
argument is that it is unjustifiable to treat them in that way when
what is at stake is the inheritance of benefits, but not when what is
at stake is the inheritance of liabilities.

What finally of cases in which the injustice for which redress is
being demanded does not affect the present-day position either of
the As or of the Ps, or at least not in any material way that can be
demonstrated? It might seem that there can be no such cases, because
the very fact that someone or some group is demanding redress
proves that they are suffering in some fashion from the effects of
the injustice. However I am inclined to draw a line between those
who can be seen to bear the impact of the injustice, either in terms
of deprivation of resources or in terms of its psychological conse-
quences, and those for whom redress matters for symbolic reasons.
So, for instance, Aboriginal children whose lives were ruined by
being ‘stolen’ and their own children who had to grow up living
under that shadow would fall on one side of the line, whereas later
Aboriginal generations for whom a failure by the Australian state
to offer an apology or compensation continues to rankle will fall
on the other side. I do not deny that people who are not materially
affected may still feel very strongly about the injustice: we see this
in parallel cases involving individuals, for instance people who are
prepared to go to great lengths to see their parents or grandparents,
now dead, cleared of crimes they did not commit. However there
does seem to be a morally relevant difference between cases that
fall on either side of the line, which is why this final category needs
separate consideration.
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Since ex hypothesi both the present-day As and the present-day
Ps have the resources and other advantages they ought to have
in a historically just world, what is at stake is the issuing of an
apology by the As for a historic injustice or, if compensation is
involved, it is not compensation owed to the present-day Ps, but
owed to their ancestors and paid to the present generation as their
representatives.”* Some have challenged the idea of compensating the
dead, but I shall assume that the idea itself makes sense in order to
focus on the question whether the responsibility to do this is one
that can be inherited.?®> If material compensation and not just verbal
apology is involved, then what matters is the symbolic significance
of the compensation—the resources that are handed over are meant
to demonstrate the depth of the apology rather than to bring the
present generation up to any particular level of advantage.

Thinking once again about individual cases, the idea of vicarious
apology clearly makes sense.?® We frequently apologize for what
our children do, and, rather less often, apologize for the misde-
meanours of our forebears. But we have to proceed carefully here.
If T discover that my father has behaved very badly towards another
person, perhaps in a way that does not have material consequences—
needlessly insulted him, for instance—then it may well be right for
me to apologize on his behalf. However for this to make sense it
seems that I have to identify in a certain way with my father; I
have to think that this was a lapse on his part, that he would have
wanted to apologize if he had been given the opportunity. Suppose
on the contrary that I disidentify with him more or less completely, I

24 Richard Vernon has argued that apologies should not be seen as (backward-
looking) cases of what he calls ‘restitution’ and I am calling ‘redress’, but as
statements designed to extend recognition and respect to victim groups—their
underlying purpose is to include these groups in equal citizenship. I agree that the
motivation behind an apology may be as described, but I want to insist that the
actual content of the apology involves the vicarious acceptance of responsibility for
what occurred historically. See Vernon, ‘Against Restitution’, pp. 544-6.

% For a defence of the idea of making reparations to the dead, see M. Ridge,
‘Giving the Dead their Due’, Ethics, 114 (2003-4), 38-59.

26 See the analysis of the conditions necessary for something to qualify as an
apology in K. Gill, “The Moral Functions of an Apology’, Philosophical Forum, 31
(2000), 11-27. The key condition here is that for an act to count as an apology,
it must be true that...someone is responsible for the offensive act, and either
the person offering the apology takes responsibility for the act or there is some
relationship between the responsible person and the apologizer that justifies her
taking responsibility for offering an apology’ (13).
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thoroughly disapprove of the way that he conducted his life, and so
forth, then although I can still apologize for his behaviour—much
as one might apologize for a cat that has just fouled a neighbour’s
lawn—1I cannot apologize on his behalf. The latter involves standing
in his shoes and saying the things that I believe he would have
wanted to say, which requires identification.

If this is correct, then it does impose some limits on what can be
done to redress ‘pure’ historic injustice, injustice that does not leave
material traces in the present. If the source of the injustice is the fact
that our predecessors acted on moral beliefs very different from our
own, then that very fact may make it difficult for us to identify with
them in a way that makes apology possible.” I conjecture that this
may be the reason why politicians and statesmen today are often
reluctant to issue apologies, as noted earlier. This may be expressed,
as in the case of the statement by John Howard I cited, as a reluctance
to accept ‘guilt and blame’ for past actions and policies. If guilt
and blame were the issue, then it would be simple enough to point
out that people who make vicarious apologies do not acknowledge
guilt and blame themselves. But perhaps the underlying thought is
that in making an apology we are also 1dent1fy1ng ourselves with
the perpetrators of the injustice—we are recognizing commonalties
between our beliefs and values and theirs, with the implication that
we too might have committed the injustice if we had been in their
position.?® Conversely, the politician who resists making the apol-
ogy is attempting to draw a firm line between them and us, between
then and now.

Demands for apologies in the absence of continuing material
injustice do then seem to presuppose ties of identification and not
just the inheritance of benefits between the present generation and
its national predecessors. All that can be required here is consis-
tency. One cannot, morally speaking, identify with the positive past

7 For instance, I may regret the slaughter of Muslims that took place following
the capture of Acre by Richard I in 1191, but to apologize for that event I would
have to be able to identify with a group of Frankish-speaking crusaders in such a
way as to recognize a line of descent from them to me—something that seems very
difficult if not impossible to accomplish.

28 For further reflection on the connection between the perpetrators of injustice
and those in the present who are being asked to offer an apology, see L. Radzik,
‘Collective Responsibility and the Duty to Respond’, Social Theory and Practice,
27 (2001), 455-71.
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achievements of one’s nation and take pride in them without at the
same time acknowledging responsibility, and the need to apologize,
for past actions that were harmful to others.?? Since national pride is
a widespread phenomenon, so too is the potential scope of national
apology. No nation, of course, understands its own history from a
purely detached perspective. National history is written and rewrit-
ten in the light of the interests and concerns of the present, and one
purpose that such history serves is to hold up the past as a model to
be emulated in the present—to recall the triumphs and achievements
of previous generations as setting standards that we must now live
up to.%° So there is some incentive to airbrush discreditable episodes
from the historical record. But it is also possible to interpret the past
as offering salutary lessons about how the nation should not behave,
and it seems to me a mark of a mature nation that it is able to come to
terms with both the good and the bad parts of its historical record —
think, for example, of how ongoing reflection on the Holocaust and
its sources has helped to strengthen Germans’ commitment to their
present democratic constitution. So it is not only morally necessary
but also psychologically feasible to identify with past generations
while at the same time remaining critical of the injustices they perpe-
trated. Sincere apology, as I suggested above, requires both identifi-
cation and disidentification—identification with the agent for whose
misdeeds one is apologizing, but disidentification with the deeds
themselves, which are condemned by principles that the agent ought
to have accepted. So the limits of national apology are determined
by how the present generation understands the national past, not by
material factors such as the proportion of inherited national capital
that can be attributed to the effects of past injustice.

\Y%

The argument about national apologies becomes particularly prob-
lematic in the case of those whose ancestors migrated to the nation
that is now being asked to apologize after the events in question took
place. Descendants of immigrants can say, reasonably enough, that

29 This argument is developed in E Abdel-Nour, ‘National Responsibility’,
Political Theory, 31 (2003), 693-719.
3% T have discussed this function of national history in On Nationality, ch. 2.
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they identify with their own ancestors, not with the perpetrators,
and so it is inappropriate for any apology to be issued on their behalf.
It might seem that this argument applies not only to apologies but
to all claims for redress that refer to events in the remoter past.
Why should immigrants or descendants of immigrants be asked to
contribute towards restitution or compensation for injustices that
their ancestors played no part in bringing about?

A possible line of reply here is to say that when immigrants join a
nation they give their consent to many requirements, including the
requirement to offer redress for past injustice if that turns out to be
necessary. By way of analogy, someone who joins a corporation or a
business partnership takes on a share of responsibility for the debts
and liabilities of the firm, including debts and liabilities that were
not apparent at the moment she joined (for instance the possibility
of being sued for the harmful side effects of products manufactured
in the past). But the analogy is not a strong one. One problem is that
even if the original immigrants can be shown to have given their con-
sent, this does not extend to their descendants, whose membership in
the nation in question is clearly involuntary. Another problem is that
immigrants may be driven by necessity —by the fear of persecution,
for example —and not by free choice. So I think it would be a mistake
to incorporate immigrant minorities into national responsibility by
appealing to their presumed consent to national debts and liabilities.

A more promising way forward is to apply the general argument
for inherited responsibilities sketched in the previous section to
immigrants as well. Here the salient fact is that immigrant minori-
ties typically share in the national inheritance: they benefit from
the physical, human, and cultural capital accumulated by previous
generations.’! The extent of their benefit depends on how effectively
they are included within the scope of institutions of social justice
that treat all citizens equally. In Chapter 5, I argued that, in so far
as nations can be regarded as cooperative practices in which costs
and benefits (including the opportunity to participate in decision-
making) are fairly distributed among the members, each member
falls within the scope of collective responsibility, even if on a par-
ticular occasion she dissents from the decisions that are taken or

31 For a similar point made in relation to reparations for slavery in the USA, see
Boxhill, ‘A Lockean Argument for Black Reparations’, 77.
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the actions that result. This argument, I believe, can be extended to
national responsibility for the past. In the case of minority groups,
the issue is not how far their ancestors were causally responsible
for the historic injustices that concern us, but how far they are
now receiving a fair share of the national inheritance, in the form
of the goods and services that inherited capital provides. Groups
that are currently marginalized —for instance aboriginal groups in
many cases—should not on this understanding of the question be
asked to contribute towards the rectification of historic injustice;
on the contrary, they would be among the potential beneficiaries
of such redress. Depending on the circumstances, the same may
apply to guest workers or refugees who are not granted full rights
of citizenship. Immigrant groups that have prospered, by contrast,
should pay their fair share of the costs of rectification.

My argument in this chapter has been that anyone who is prepared
to accept the general idea of national responsibility ought also to
accept the idea of responsibility for the national past. The key, I have
suggested is to reflect on the benefits that membershlp in a national
community can provide, primarily tangible benefits in the form of
inherited territory and capital, but also intangible benefits in the
form of pride in the national past. My claim is that one cannot legiti-
mately enjoy such benefits without at the same time acknowledging
responsibility for aspects of the national past that have involved the
unjust treatment of people inside or outside the national community
itself, and liability to provide redress in whatever form the particular
circumstances demand. Such redress is by no means the whole of
global justice, nor have I taken any stand on the question how we
should weight obligations of historical redress against other oblig-
ations such as those owed to the global poor irrespective of past
history. But it is certainly one part of the picture, and one that no
theory that takes the idea of national responsibility seriously can
afford to dismiss.
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CHAPTER 7

Human Rights: Setting the
Global Minimum

I

Over the course of Chapters 4-6, I have been exploring the idea
of responsibility, and more especially national responsibility: I have
tried to show why, and when, we can hold nations responsible for
the material condition of their members and for the external costs
they impose on others. The main focus has been on what I have been
calling outcome responsibility, the idea that where we can identify
A as the agent who has produced a certain outcome O, we have
reason to let A enjoy the benefits or suffer the harms associated
with O, and at the same time to indemnify others who have been
damaged by O. But I also commented, in Chapter 4, on another form
of responsibility that is relevant to debates about global justice—
remedial responsibility, the responsibility we may have to come to
the aid of those who are deprived or suffering in some way. In
that chapter, I discussed some of the problems involved in assigning
remedial responsibilities, in cases where there is a plurality of agents
who might come to the aid of a particular deprived P. I return to
this question, as applied to the case of global poverty, in Chap-
ter 9. Here I want to investigate a prior aspect of the problem: how
are we to decide when a person’s deprlvatlon or suffermg is bad
enough to trigger remedial responsibilities in others, in particular
if we are thinking about the question at a global level? To put the
question in more familiar terms: what do we owe to the world’s
poor? When does their poverty impose obligations on us, leaving
aside for the moment the issue of how those obligations are to be
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assigned as between all of the agencies who might come to their
aid?

I propose to answer this question by giving an account of basic
human rights. I shall suggest, in other words, that when basic human
rights go unprotected, any agent, individual or collective, who is able
to help protect them may in principle bear remedial responsibilities.
The language of human rights is appropriate here because it serves to
emphasize the moral urgency of the situation of the person or group
whose rights are being denied. Having a right denied is more serious
than just having a claim unmet or a desire unfulfilled. This urgency
means that other agents can be placed under enforceable obligations
to protect the right.! But at the same time the notion of human
rights is somewhat vague, and open to multiple interpretations, as
we shall see shortly. In particular, it is liable to be stretched in a way
that diminishes the moral urgency of the claim that it advances. I
therefore speak of basic human rights to underline the point that the
rights I have in mind are a subset of those sometimes listed under this
heading, distinguished by the compelling moral force of the claims
they represent.?

I shall be interested in the question of how basic human rights
are to be justified: what has to be shown in order to vindicate the
claim that human beings everywhere have a right to something—to
subsistence, to free speech, and so forth. This question has attracted
a lot of attention, and it becomes especially pressing when human
rights are being used, as here, as part of a theory of global justice.
Since the human rights of people in one place may impose reme-
dial obligations on people, or states, elsewhere, it seems important
that they should be justified in a way that has universal reach. In
other words, the justification we give should be valid across the

! T do not want to say that whenever we identify a human right, we must at the
same time identify an agent who bears an obligation that corresponds directly to the
right. I examine this correspondence claim, which has been advanced in particular
by Onora O’Neill, later in this chapter. The point for now is that human rights are
always potentially obligation-imposing, and must therefore represent strong moral
claims on the part of the right-holders. Not until the end of this book do I examine
how large are the sacrifices that rich nations must be prepared to make to honour
these claims.

2 Here I follow, among others, Henry Shue for whom ‘basic rights.. . are every-
one’s minimum reasonable demands upon the rest of humanity’. See H. Shue, Basic
Rights: Subsistence, Affluence, and American Foreign Policy, 2nd edn (Princeton,
NJ: Princeton University Press, 1996), 19.
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different religious, moral, and political cultures that we find in the
contemporary world.? Of course, it may not be possible to find such
a justification. But if we fail, this has potentially damaging impli-
cations. Where serious breaches of human rights are taking place,
or being threatened, there may be no alternative but to intervene
forcibly in the society in question, disrupting local practices and
removing regimes with significant local support. If outsiders do this,
it is important that they should be able to justify their actions by
reference to principles that those in the society have reason to accept
(many of the insiders may not currently embrace these principles—
if they did, the rights violations would probably not be occurring—
but at least they can be given a justification that connects to beliefs
that they already hold). In this way, we show respect for the people
whose rights we are attempting to protect.

Finding a justification for human rights that meets this condition
is not easy, and I shall shortly review various justificatory strategies
that have been proposed. But first I need to say a little more about
how my conception of basic human rights differs from some other
interpretations of that idea. Human rights are often now thought
of as components of international law, which is indeed how they
were conceived in the original UN Universal Declaration of Human
Rights in 1948 and the various later covenants and treaties that have
amplified that document. As so interpreted, the purpose of human
rights is to set standards with which all states are expected to comply.
There is, however, an ambiguity as to how this standard-setting role
is to be understood. On the one hand, human rights might serve us as
a minimal standard, a way of demarcating the morally tolerable from
the morally intolerable. In this role, they would also serve as a nec-
essary, but perhaps not sufficient, condition of political legitimacy.
Any state that perpetrated, or permitted, widespread violations of
human rights within its borders would no longer be regarded by

3 Here [ am assuming a view about moral justification that may be controversial.
Others might say that if a reason is a good reason for holding a belief, this must
be a good reason for everyone, no matter what they think. So a justification for
human rights, if it is sound, must by that token be a justification for human beings
everywhere. But this view of justification seems implausible to me. What counts
as a justification for someone, at least in the field of practical reason that concerns
us here, must depend on the beliefs that they already hold. So there is no a priori
guarantee that the justification for human rights that we propose, even if valid in
our own terms, will have universal reach.
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other states and by international institutions as a legitimate state, and
it would therefore lose its normal immunity against outside inter-
vention.* Whether such intervention should in fact occur, and what
form it should take, is another question. What, on this interpretation,
human rights are doing is identifying conditions that states must
meet if they are to enjoy standard rights of sovereignty and self-
determination. On this understanding of their purpose, we would
expect the list of human rights to be fairly short. Only essential
rights, such as rights to life and physical security, belong on a list
whose aim is to set a minimum standard separating the tolerable
from the intolerable.

On the other hand, human rights might be understood as setting
a target, something to which all peoples and all states should aspire.
They would constitute one component, perhaps the most important
component, of a just political regime. On this understanding of their
purpose, states that failed to meet the target would not necessarily be
regarded as illegitimate, especially if their failure could be attributed
to economic underdevelopment, say, but other states should encour-
age them —through aid, through financial incentives, through offers
of membership of international bodies such as the EU, and so
forth—to move closer to the goal. In the light of this purpose, the list
of human rights could properly extend to include many items that
would not appear on the basic list, for instance extensive rights to
liberty, democratic rights, and rights to non-discrimination—rights,
in other words, that we would see as fundamental to the constitution
of a just political regime.

As T have indicated, my own purpose in setting out a theory of
basic human rights is different from either of these. My aim is to
identify a list of rights that can specify a global minimum that people
everywhere are entitled to as a matter of justice, and that therefore
may impose obligations, on rich nations especially. It will include
rights that would not belong on a list whose purpose was simply
to define conditions of political legitimacy. Rights to subsistence
are a good example. States cannot always provide their citizens
with an adequate level of subsistence: natural disasters, for example,
may prevent them from doing so. So long as they make reasonable

* Such a position is developed in A. Buchanan, ‘Recognitional Legitimacy and
the State System’, Philosophy and Public Affairs, 28 (1999), 46-78.



Human Rights: Setting the Global Minimum 167

attempts to provide subsistence, they should not be judged illegiti-
mate if they fail, and so subsistence rights should not be included on
a list whose rationale is to provide conditions of political legitimacy.
Yet in these circumstances outsiders will have remedial responsibil-
ities to come to the aid of the citizens in question, and by including
subsistence on our longer list of human rights, we highlight these
responsibilities.

On the other hand, basic human rights as I shall understand
them do not extend to the complete list of rights that we would
wish to include in our description of a fully just political regime.’
For most readers of this book, that description will reflect liberal
political principles, and will therefore include rights of the kind that
feature in the constitutions of liberal states, or in treaties between
such states such as the European Convention on Human Rights.
Although the language of human rights has become well-entrenched
in this context, it might be better to describe such rights as rights
of citizenship, in recognition of the fact that the rights included can
reasonably vary from one society to the next. The relevant point here
is that if a society fails to recognize a right that we would regard as
a right of citizenship —say a right to equal participation in politics—
this does not generate remedial responsibilities in outsiders (and this
is not merely because it may be impossible in practice for outsiders to
enforce such a right). We are not obliged to take steps to implement
citizenship rights, as we understand them, in the society in question,
even though we may be justified in encouraging its members to
move, in due course, towards recognizing them. Put another way, the
fact that different societies may recognize and enforce different sets
of citizenship rights does not in itself constitute a global injustice,
even if we believe that (social) justice would be enhanced if all soci-
eties were eventually to converge on roughly the same set of rights.

In drawing this line between basic human rights and the longer
list that can be found in some human rights documents, I am assum-
ing that only certain rights-violations are urgent enough to trigger
remedial responsibilities in outsiders: being denied material sub-
sistence triggers such responsibilities, whereas being denied equal

> For cautions against extending human rights to cover all the requirements of
justice, see J. Griffin, ‘Discrepancies Between the Best Philosophical Account of
Human Rights and the International Law of Human Rights’, Proceedings of the
Aristotelian Society, 101 (2000), 1-28.
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participation in politics does not. This could be disputed, of course,
and to counter the objection I need to explain what distinguishes
basic human rights from others that are better called rights of citi-
zenship. At this stage, I am simply trying to indicate the role that
my theory of human rights is meant to play, and to explain why
for other purposes the relevant list of human rights may be either
shorter or longer. Equally there is no single correct answer to the
question: ‘How are human rights to be justified?” The justification
we give depends on what we want our theory of human rights to do.

II

With that in mind, I want now to proceed by contrasting three gen-
eral strategies that have been used to justify human rights. The first
I shall call the practice-based strategy. This asserts that we do not
need to look for deep philosophical foundations for human rights.
Instead, we should go directly to the practice of human rights, that is
to the various official declarations and covenants, and the way these
have been 1mplemented in international law, in the foreign policies of
governments, and in the day-to-day work of human rights organi-
zations, and extract a theory of human rights from that practice. The
second strategy, I shall call the search for an overlapping consensus.
The idea here is that we can find multiple foundations for human
rights by going in turn to each of the major world religions, or to
significant non-religious world views, and showing that each of these
supports a common list of human rights. In this case, unlike the
first, human rights would have philosophical foundations, but the
foundations would be different for different people, depending on
their underlying values. The third strategy involves finding a com-
mon foundation in features of human beings—basic human needs
are the feature I shall appeal to—that (so it is claimed) must be
recognized as morally compelling by people everywhere whatever
their own particular religious or secular world view. Human rights
are justified by showing that they provide the necessary conditions
for such needs to be fulfilled (or, e.g. in another version of this
strategy, for certain human capabilities to be realized). I shall call
this the humanitarian strategy, and it is the one that I want to defend
after having shown where the first two go wrong.
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The practice-based strategy is initially very appealing, and a large
part of its appeal is that it tells us to put aside all the worries about
the allegedly sectarian character of human rights.® Since human
rights can be shown to work, in the sense that they form the
basis for an ever-growing international practice of claiming, recog-
nizing, and enforcing human rights, why worry too much about
their philosophical foundations? Justification, after all, has to stop
somewhere—nothing can be justified all the way down. So why look
beyond a practice that appears to be in good order, and that has given
human rights a reasonably clear role in international politics? If
somebody asks whether a particular alleged right should be counted
as a human right, we answer him by seeing whether this right fits
with the other rights that are already included in the practice. Can it
function in the way that these other rights do? A theory of human
rights is best understood, from this point of view, as an interpretation
of the practice—as a statement of the principles that are latent in
the practice itself. As the practice evolves, so too should our under-
standing of human rights—this, according to the defenders of the
first strategy, is an advantage, for it allows the list of human rights to
expand in response to technological or other changes in conditions
of life. As Charles Beitz puts it:

International human rights are not even prospectively timeless. They are
standards appropriate to the institutions of modern or modernizing soci-
eties coexisting in a global political economy in which human beings face a
series of predictable threats ... the composition of the list of human rights is
explained by the nature of these threats. As the economic and technological
environment evolves, the array of threats will change, and so, over time,
will the list of human rights.”

Such pragmatism must surely be welcome to those of us who think,
about moral and political values in general, that they do not embody
timeless truths, but are concepts that have to be understood against
the background of particular forms of social life. Ideas of justice, for
example, are contextually specific, as I have argued elsewhere.® A

® For a good account of human rights that uses this strategy, see C. Beitz,
‘Human Rights as a Common Concern’, American Political Science Review, 95
(2001), 269-82.

7 C. Beitz, “What Human Rights Mean’, Daedalus, 132 (2003), 44.

$ In D. Miller, “Two Ways to Think about Justice’, Politics, Philosophy and
Economics, 1 (2002), 5-28.
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value or a principle may be justified, even if the justification involves
connecting that concept or principle to a particular set of social
circumstances, with the implication that if those circumstances were
to change, the justification would no longer apply. So why refuse the
practice-based strategy for justifying human rights?

The justification works only if the practice really is in good order,
in the sense of there being a widespread, unforced agreement to
implement a set of human rights. Recall that we are aiming for a
justification of human rights that will provide everyone everywhere
with a good reason to observe them. This does not, of course,
mean that we must discover a universal will to respect human rights
concretely —if that happy state of affairs were to obtain, we would
hardly need the doctrine. But for the practice-based strategy to
work, we must be able to observe practical agreement across societies
on the set of human rights that it is obligatory for states to respect,
and not merely, for instance, agreement among activists who are
steeped in the traditions of Western liberalism. Here we are ham-
pered by the fact that there is no authoritative source to which we
can appeal if there is a dispute about whether an alleged right is
indeed a genuine human right. It is sometimes suggested that the
growing body of international law constitutes such an authoritative
source. But the content of international law is always to a greater
or lesser extent a matter of interpretation, and so we cannot obtain
a definitive ruling on, for example, the question whether there is a
human right to democracy.’

Another source to which appeal has been made in defence of the
practice-based strategy are the norms that various national and inter-
national bodies—human rights NGOs, for instance—use to judge
the human rights records of different countries. But again, we have

? Thomas Franck has made a persuasive case that a ‘right to democratic gov-
ernance’ is in the process of establishing itself within international law, citing, for
instance, the many treaties and resolutions in which such a right has been pro-
claimed, the growing practice of monitoring of elections by international observers
to establish that they are free and fair, and so forth. Yet Franck also acknowl-
edges that this right collides directly with the well-established principle of non-
interference in the domestic affairs of sovereign states, limiting the extent to which
itis enforceable under international law. Thus its present status remains ambiguous,
even if, like Franck, we anticipate a future world in which the right has become
an enforceable human right. See T. Franck, “The Emerging Right to Democratic
Governance’, American Journal of International Law, 86 (1992), 46-91.
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to ask what standing these norms have. Are they, indeed, norms
that could command universal acceptance, or do they represent the
particular agendas of the bodies that use them?!® Amnesty Inter-
national, for example, takes use of the death penalty as one of the
criteria to be used in judging the human rights records of various
countries, but it is doubtful whether there is any genuine consensus
on the principle that capital punishment, as such, necessarily involves
a violation of human rights.

A third element in the practice-based strategy involves looking at
the formal human rights documents, given that these, if not unani-
mously endorsed, have at least been consented to by the great major-
ity of states worldwide. But one has to ask what exactly these states
took themselves to be agreeing to when they signed. I am not the
first to observe that few of the forty-eight countries that originally
signed the Universal Declaration can have supposed that they would
actually be required to observe its provisions at some later date.
Some of the provisions would have been politically unacceptable;
others would have far exceeded the capacities of many of the sig-
natories. Presumably signing the Declaration was a symbolic act
representing a hope for a better world in the aftermath of the Second
World War. Later use of the documents has relied on a working
distinction being drawn between basic rights—rights to life, bodily
integrity, freedom of expression, etc.—to which appeal is made when
the legitimacy of a particular state is being put in question, and
other rights that are never used in that way —the right to equal pay
for equal work (Article 23), for example, or the right of parents to
choose the kind of education their children receive (Article 26). But
this distinction could not be drawn simply from a reading of the
documents themselves. As documents with signatures attached, the
various covenants and treaties may be treated as authoritative, but
for their interpretation we need to turn to other aspects of human
rights practice, which as I have argued above may turn out to be less
than universally endorsed.

To sum up, the practice-based approach cannot really provide
an answer to the non-Western critic who may not be completely
hostile to the idea of human rights itself, but who regards the human

1% For a fuller treatment of this question, see M. Ignatieff, Human Rights as
Politics and Idolatry (Princeton, NJ: Princeton University Press, 2001).
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rights regime as it has emerged as very largely an expression of
liberal priorities. Such a person might, for example, reject the heavy
emphasis placed on civil and political rights at the expense of social
and economic rights. Where rival practices, or rival interpretations
of the canonical documents, emerge, the practice-based approach
cannot adjudicate between them. This may not always matter when
human rights are being used as counters in international diplomacy,
for instance. Here partial agreement may be sufficient to motivate
collective action against regimes that violate human rights across the
board. But if we want a theory of human rights to play a central
role in our thinking about global justice, we need to be able to say,
with some precision, what counts as a human right and what does
not. So although the practice-based approach, with its promise of
avoiding foundational questions, seems initially very appealing, it
cannot deliver what we need in the absence of a high level of practical
agreement on which human rights belong on the definitive list.

I1I

So let me turn to the second justificatory strategy, which I dubbed
the overlapping consensus strategy. As its name implies, this recom-
mends arriving at human rights in a way that recalls John Rawls’s
strategy for demonstrating that there might be reasonable agree-
ment on principles of social justice among people holding different
fundamental world views. In the latter case, Rawls suggests that a
conception of social justice rooted in the public culture of a liberal
society may also find support from within a variety of religious and
non-religious conceptions of the good life favoured by individual
citizens.!! In the human rights case, we begin from the major world
views, religious and secular, that we find in existence at global level,
and then seek to show that adherents of each of these world views
has reason to support an agreed doctrine of human rights—the doc-
trine is, so to speak, implicit in the general beliefs and conceptions of
the human good that people around the world already hold.

There are, in fact, two variants of the overlapping consensus strat-
egy. The first tries to find the substance of human rights, if not the

" See J. Rawls, Political Liberalism (New York: Columbia University Press,
1993), lecture IV.
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concept, explicitly present in the various world views. The best-
known example of this is Michael Walzer’s so-called ‘moral minimal-
ism’, which claims that virtually every ‘thick” human morality that
we have encountered contains within it a core of rules and principles
that is common to all. These, he says, will most likely be negative
injunctions — ‘rules against murder, deceit, torture, oppression, and
tyranny’ —which we in Western societies will express using the lan-
guage of human rights, though elsewhere other moral vocabularies
will be used. Since these standards are universally recognized, Walzer
claims, we are entitled to hold other societies to them.!?

Walzer’s claim about the reiteration of the moral minimum across
societies is a plausible one that I do not intend to challenge empir-
ically. It suffers, however, from two limitations as a strategy for
justifying human rights. First, as Walzer says himself, the content of
the moral minimum is likely to consist of a set of prohibitions—of
murder, torture, etc.—and therefore not to extend to cases in which
the protection of human rights requires positive action on the part
of others. Thus a government that deliberately starves some of its
subjects to death could be condemned by reference to an injunction
against wanton killing, but a government that for ideological reasons
pursues a policy one of whose side effects is widespread starvation
could not. This latter government has defaulted on a positive oblig-
ation to ensure that those living under it have access to the means
of subsistence. If we believe that human rights can be, and often
are, violated by policies such as this, then Walzer’s version of the
overlapping consensus will not yield a sufficiently thick list of rights.
Walzer’s minimalism might suffice if our purpose in appealing to
human rights were simply to discriminate between regimes that are
morally and politically legitimate and those that are not. But if we
think that a government that permits starvation, or other gross forms
of deprivation, is also contributing to the violation of human rights,
and that international intervention of some kind may in principle be
justifiable in such circumstances, then minimalism is not enough.?

12 M. Walzer, Thick and Thin: Moral Argument at Home and Abroad (Notre
Dame, IND: University of Notre Dame Press, 1994), ch. 1.

3 T do not mean to imply here that Walzer would dissent from this view. Indeed
he would say that when people within a community are starving, outsiders who
are able to help have an obligation to do so. But this would be an independently
justified obligation of mutual aid, not a corollary of moral minimalism.
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Walzer’s approach does not give us the resources to make this
judgement.

The second limitation inherent in moral minimalism concerns the
scope of the injunctions that Walzer lists. Do they have universal
scope, in the sense of applying to all human beings, or are they
restricted to the society that promulgates them? What, for example,
if a society has an injunction against murder or rape, but does not
regard the killing or raping of outsiders as covered by that injunc-
tion? Moral minimalism seems empirically plausible because it is
hard to imagine a society surviving that does not recognize and
enforce such basic injunctions among its own members. But, as we
well know, this does not mean that the same restrictions will be
applied to non-members—or indeed that when a society descends
into civil war on the basis of ethnic or religious divisions, to those
on the other side of the dividing line. In so far, therefore, as human
rights doctrine is meant to apply not only to rights-violations within
a society but to acts perpetrated by one society, or its government,
against another, that doctrine needs stronger support than moral
minimalism can provide. We need to show that it is always wrong
to murder, torture, or deceive, no matter what the identity of the
victim.

Now I turn to the second variant of the overlapping consensus
strategy. Whereas the first variant looks for rules and principles that
are explicitly present in the moral codes of other societies, Western
and non-Western, the second variant tries to extract human rights
from the underlying philosophies of these societies, whether their
substance is already recognized in first-order morality. In other
words, the claim is that all the major world views contain ethical
resources from which human rights can be derived. When we appeal
to them in order to criticize or condemn prevailing practices in other
societies, we can justify our appeal by recourse to ideas and beliefs
that members of those societies already hold.

Much effort in recent years has gone into showing how human
rights can be grounded in the traditions of Islam, Judaism, Con-
fucianism, Buddhism, and so forth, and politically speaking this
strategy has much to be said for it. By searching for an overlapping
consensus, we show our respect for these non-Western traditions,
and make it easier for those who embrace them to accept human
rights doctrine. But we also need to be clear and honest about what
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is going on here. The interpretive efforts in question do not really
start with Islam, or Confucianism, etc., as a whole and ask whether
the best reading of these cultures entails recognition of and respect
for human rights. Instead, beginning with one or other received list
of human rights, they search for elements in the cultures which
might be used to ground the list, or certain parts of it. Inevitably
this involves a selective interpretation of the culture in question,
highlighting certain components and downplaying others. Because
each of these major world-philosophies is internally contested and
contains different sub-traditions, it will almost certainly be possible
to find the connections that are being sought between underlying
concepts and human rights. Charles Taylor, for example, has argued
that a strand of reformed Buddhism that has gained adherents in
Thailand contains a doctrine of non-violence that can ground human
rights and democratic values more generally.!* Joseph Chan has
claimed that the central Confucian concept of ren, which means
something like benevolence, can justify basic civil liberties such as
freedom of expression.!> Similar attempts have been made for the
other world views. But being able to tell a plausible story that leads
from the selected idea to a list of human rights is not the same as
showing that, taking the cultures as a whole, we can generate an
overlapping consensus on human rights from within.!®

4 C. Taylor, ‘Conditions of an Unforced Consensus on Human Rights’, in
J. R. Bauer and D. A. Bell (eds), The East Asian Challenge for Human Rights
(Cambridge: Cambridge University Press, 1999).

15 J. Chan, ‘A Confucian Perspective on Human Rights for Contemporary
China’, in J. R. Bauer and D. A. Bell Bauer (eds), The East Asian Challenge for
Human Rights (Cambridge: Cambridge University Press, 1999), 212-40.

16 For further problems with the overlapping consensus strategy, see P. Jones,
‘Human Rights and Diverse Cultures: Continuity or Discontinuity?’, in S. Caney
and P. Jones (eds), Human Rights and Global Diversity (London: Frank Cass,
2001). The overlapping consensus strategy discussed here needs to be distinguished
from a different proposal, namely that having worked out our conception of human
rights on independent grounds, we can then develop interpretations of the various
world views that render them consistent with this conception. Here the direction
of justification is reversed: human rights come first, and the preferred reading of a
given religious tradition like Confucianism or Islam is the one that allows human
rights to be derived from within it. For this proposal, see especially J. Cohen,
‘Minimalism About Human Rights: The Most We Can Hope For?’, Journal of
Political Philosophy, 12 (2004), 190-213. As I have indicated, politically there is
much to be said for it.
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Why am I sceptical that cultures not already imbued with liberal
principles will generate human rights that correspond more or less
closely to the standard documents such as the Universal Declara-
tion and its successors? Let me suggest two reasons. The first has
to do with the liberal belief in equality. Liberals, when asked to
justify human rights, will often refer to the equal moral worth of
each person, or showing equal respect for every human being, and
within liberal cultures these phrases are often interpreted as requir-
ing more substantial forms of equal treatment. Now I do not want
to suggest that belief in human equality is completely missing from
non-liberal cultures—and here I am including not just non-Western
cultures, but also the pre-liberal West—but it is overshadowed by
belief in two kinds of inequality. The first is inequality between
insiders and outsiders, those who belong and those who do not,
whether ‘belonging’ is construed in religious terms—believers versus
infidels or heretics—or in more general cultural terms—civilized
people versus barbarians, a contrast that can be found, for instance,
in Confucian thought as well as in Western classical sources.!” What
one owes to outsiders is radically different from what one owes to
those belonging to one’s own cultural community. The second is
1nequahty of status within the community: the community is seen as
incorporating a hierarchy of value, and each person has an a531gned
place within that hierarchy. The most obvious and pervasive case is
inequality of status between men and women. In other cases—again
Confucian culture provides an example—the key status difference is
between fathers and sons. Another very obvious example is provided
by cultures that are based on inherited caste differences. In all these
cases, there are reciprocal obligations across the status divide, but the
content of the upward-looking and downward-looking obligations
is very different—there is no sense that everyone within the commu-
nity is owed treatment as an equal.

If we compare cultures that are inegalitarian in one or more of
these ways with liberal cultures, and ask about what this implies for
deriving human rights from within the culture, the answer is that a
number of rights that feature prominently on liberal lists would not

7 See J. Chan, ‘Territorial Boundaries and Confucianism’, in D. Miller and
S. Hashmi (eds), Boundaries and Justice: Diverse Ethical Perspectives (Princeton,
NJ: Princeton University Press, 2001).
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appear.'® For instance, there will be no right of democratic political
participation in the sense that each person’s voice or vote should
count equally in politics. Either there will be no universal right of
participation at all, or else there will be an unequal right where men,
say, are given rights denied to women. Or consider the right to equal
treatment under the law. Each person who has the same status may
be accorded equal rights, but there will be no objection to laws that
treat different groups differently, for instance imposing restrictive
dress requirements on women but not on men, or imposing different
penalties for adultery when committed by men and by women. The
general point is that if we start from within the culture, we do not get
equal rights, but different rights for each status group that enable the
members of that group to flourish in the way the culture lays down.

The second difference between liberal and non-liberal cultures
that I want to highlight concerns the liberal belief in autonomy —
the importance liberal culture attaches to each person choosing their
mode of life, including the beliefs that inform it. To put it at its
simplest, most other cultures think that what matters is that peo-
ple should live a good life (there may be more than one model
for this) and do not value choice per se, whereas liberals tend to
think that choice matters above all, even if people turn out to lead
lives that liberals themselves regard as worthless. This has important
consequences for the way one understands rights such as freedom
of expression, occupational choice, choice of marriage partner, etc.
Liberals will want to give these rights a very strong interpretation:
freedom of religious expression, for instance, will be interpreted to
mean that all religions should receive equal treatment at the hands
of the state, that members of each religion should have the right to
proselytize, and so forth. Within non-liberal cultures such rights will
be understood much more restrictively.

Once we move beyond very basic rights, therefore—the rights
that would feature on Walzer’s minimal list, for example—we
encounter a tension between taking non-liberal cultures seriously
in their own terms, and deriving a common list of human rights,
of the sort that could be laid down in an official document. I

¥ T am assuming here that rights of some kind can be derived, although this
of course may be questioned in the case of cultures that place great weight on
human relationships and community. My claim is simply about the substance of
these rights, when set against the standard list.
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have acknowledged the political importance of interpretive exercises
designed to show cross-cultural support for human rights.!” But if
we are looking for justification proper—in particular a justification
that would allow us to settle disputed questions such as whether
there is a human right to democracy or equality under the law—the
overlapping consensus strategy will not provide it.

v

I turn therefore to the humanitarian strategy, which identifies and
justifies human rights by fixing on universal features of human
beings that can serve as a ground of these rights. The argument, in
other words, takes the form: because human beings have features
F1...FN, they possess a corresponding set of rights R1...RX. This
argument moves from a descriptive premise to a normative conclu-
sion, so it cannot be deductive. It can nonetheless be a valid moral
argument: ‘People suffer extreme pain when they are tortured; there-
fore they have a right not to be tortured’ is a valid moral argument,
even though it is logically possible to assert the premise and deny
the conclusion. I shall take it for granted that such arguments that
ground rights in empirical features of human beings are at least
potentially valid. My interest is in seeing whether we can discover
a feature that can indeed successfully serve to ground human rights.

In the literature on human rights, a number of candidate features
have made their appearance. Some authors, for example, have tried to
ground rights in the idea of human agency;?° others in human auton-
omy;?! yet others in human capabilities.*? Rather than reviewing

19 For a much fuller discussion of this, see D. Bell, East Meets West: Human
Rights and Democracy in East Asia (Princeton, NJ: Princeton University Press,
2000), ch. 1.

2 See, e.g., A. Gewirth, Human Rights: Essays on Justification and Applications
(Chicago, IL: University of Chicago Press, 1982), ch. 1.

21 See especially J. Griffin, ‘First Steps in an Account of Human Rights’, Exro-
pean Journal of Philosophy, 9 (2001), 306-27, and Griffin, ‘Discrepancies Between
the Best Philosophical Account of Human Rights and the International Law of
Human Rights’. For a critical appraisal, see J. Tasioulas, ‘Human Rights, Universal-
ity and the Values of Personhood: Retracing Griffin’s Steps’, European Journal of
Philosophy, 10 (2002), 79-100.

22 This approach has been developed in somewhat different versions by Amartya
Sen and Martha Nussbaum. For Sen, see especially A. Sen, Commodities and
Capabilities (Amsterdam: North-Holland, 1985); A. Sen, Inequality Reexamined
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these attempts, however, I shall present my preferred version of the
humanitarian strategy, which appeals to basic human needs, and only
in passing indicate why I think it is to be preferred to the alternatives.
As we shall see, the needs approach has some difficulties to confront,
and addressing these will occupy the rest of the chapter.

According to the needs approach, we prove that something is a
human right by showing that having that right fulfils the needs of
the right-holder. But what does it mean to have a need? To play
such a justificatory role, the needs in question must be what I have
elsewhere called ‘intrinsic’ needs, as opposed to merely instrumental
needs which get their moral force from the contingent ends that they
serve.”> A person’s intrinsic needs are those items or conditions it
is necessary for a person to have if she is to avoid being harmed —
thus food is an intrinsic need because in its absence people suffer
the harms of hunger and malnutrition.?* This immediately raises the

(Oxford: Clarendon Press, 1992); A. Sen, ‘Capability and Well-Being’, in M. Nuss-
baum and A. Sen (eds), The Quality of Life (Oxford: Clarendon Press, 1993);
A. Sen, Development as Freedom (Oxford: Oxford University Press, 1999). For
Nussbaum, see especially M. Nussbaum, ‘Human Functioning and Social Justice:
In Defense of Aristotelian Essentialism’, Political Theory, 20 (1992), 202—46; M.
Nussbaum, ‘Human Capabilities, Female Human Beings’, in M. Nussbaum and
J. Glover (eds), Women, Culture, and Development (Oxford: Clarendon Press,
1995); M. Nussbaum, Women and Human Development (Cambridge: Cambridge
University Press, 2000). For comparisons between the two, see D. Crocker, ‘Func-
tioning and Capability: The Foundations of Sen’s and Nussbaum’s Development
Ethic’, Political Theory, 20 (1992), 584—612, and ‘Functioning and Capability: The
Foundations of Sen’s and Nussbaum’s Development Ethic, Part 2’, in Nussbaum
and Glover (eds), Women, Culture, and Development. For the application of the
capabilities approach to human rights, see A. Sen, ‘Elements of a Theory of Human
Rights’, Philosophy and Public Affairs, 32 (2004), 315-56, and M. Nussbaum,
‘Capabilities and Human Rights’, Fordham Law Review, 66 (1997), 273-300.

2 So T need £500 to buy a new television set’ signals a merely instrumental
need —meeting the need matters only in so far as it matters that I should have a new
TV. See D. Miller, Principles of Social Justice (Cambridge, MA: Harvard University
Press, 1999), ch. 10.

24 “Ttems or conditions’ should be understood in a broad sense. Some needs
are needs for physical objects such as food and clothing; but others are needs for
freedoms of various kinds—freedom of movement or expression, for instance; and
yet others are needs that require inclusion in social practices such as education. One
of the charges levelled by Sen against the ‘basic needs’ approach to development is
that is too narrowly focused on commodities (see A. Sen, Resources, Values and
Development [Oxford: Blackwell, 1984], ch. 20). Reading the relevant texts (e.g.
P. Streeten et al., First Things First: Meeting Basic Human Needs in Developing
Countries [New York: Oxford University Press, 1981]), this criticism seems mis-
placed, but in any case it should be clear that the concept of need itself is innocent
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question whether we can define harm in a way that is genuinely
universal, that is not dependent on views of human flourishing that
will vary from one society to the next. Answering this question is
clearly crucial to a needs-based justification of human rights, but
before turning to it let me indicate why starting with needs seems
at least plausible as a justificatory strategy.

One reason is that by focusing on needs, we are drawing a dis-
tinction between what is essential to human beings and what is non-
essential —between food as such, and particular delicacies for which
different people will have different preferences, for example. Since
human rights are supposed to constitute a kind of moral bedrock—
meeting them is a moral imperative, whereas other claims impose
weaker duties, or none at all—they should be justified by reference
to essential features of human life. Needs possess this kind of moral
urgency.?> Another reason is that needs are not sensitive to the per-
sonal choices of those who have them: a person can choose whether
to fulfil his needs, but the needs themselves reflect unchosen aspects
of human life, for instance the biological fact that we must take in
water and breathe oxygen. Again this corresponds to the choice-
independent character of human rights. We have these rights qua
human beings, not by virtue of the choices we have made as to how
we want to lead our lives.

I said that needs, in the relevant sense, were items or conditions
that it is necessary for a person to have if she is to avoid being
harmed. But if this definition is to be of any practical use, we have to
know what to count as harm. The easiest cases will be those where
harm can be identified in physical or biological terms: a person is

of ‘commodity fetishism’. See further on this question F. Stewart, ‘Basic Needs,
Capabilities, and Human Development’, in A. Offer (ed.), In Pursuit of the Quality
of Life (Oxford: Oxford University Press, 1996).

% In contrast, the idea of human capabilities involves no inherent distinction
between more or less important capacities that human beings might possess—a
capability might refer to the capacity to be adequately nourished or the capacity
to eat caviar. Sen and Nussbaum deal with this problem in different ways. For
Sen, the idea of human capabilities remains open-ended, although in his writing on
poverty, he tacitly introduces a distinction between ‘basic capabilities’ and the rest;
Nussbaum, in contrast, has produced a long and extensive list of ‘central human
functional capabilities” which, she claims, ‘can command a broad cross-cultural
consensus’ (Nussbaum, Women and Human Development, ch. 1, sect. IV). For
some doubts about the latter claim, see C. Fabre and D. Miller, ‘Justice and Culture:
Rawls, Sen, Nussbaum and O’Neill’, Political Studies Review, 1 (2003), 4-17.
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harmed when she suffers pain, or is paralyzed, or has her life cut
short, or contracts a disease that prevents her engaging in the normal
range of human activities. These judgements rely on a standard that
defines what it means to be a properly functioning human being, but
the standard is not controversial (there may be controversy at the
margins e.g. over what should be considered a normal human life
span, but the central cases are sufficiently clear).

Physical-cum-biological conceptions of harm, although impor-
tant, are not by themselves sufficient to generate needs that can
ground an adequate set of human rights. Human beings are social
as well as biological creatures, and they can be harmed by being
denied the conditions of social existence. I shall capture this idea by
saying that a person is harmed when she is unable to live a minimally
decent life in the society to which she belongs.?® A minimally decent
life, I should stress at once, is something less than a flourishing life.
To live a flourishing life means being able to develop and exercise
whichever capacities someone deems to be most important— there
are many ways to flourish, and in general they cannot be combined,
so a person must choose which form of human excellence she wants
to achieve. The conditions for minimal decency, by contrast, are the
same for everyone in a given set of social circumstances. Let me
give some examples drawn from societies like my own. A person
must be able to support herself without begging, that is have access
to income sufficient to feed and clothe herself; she must have a
secure home to go to; she must have the opportunity to marry and
raise a family; she must be able to plan for the future, including
her old age, without fearing that she will become destitute; she
must be able to move around outside her immediate neighbour-
hood; she must be able to enter public places without fear of being
abused and assaulted; and so forth. These conditions, and others
like them, define a baseline that everyone should reach regardless of
whether they are able to achieve higher forms of flourishing above
it. Someone who only reached the baseline would have a pretty dull
life. Nonetheless, unlike those who fell below it, he would not feel
degraded, socially excluded, worthless, etc.?’

26 Here I follow my earlier analysis in Principles of Social Justice, ch. 10.
7 Does invoking the idea of a minimally decent life help us in explaining needs
here> After all one could reverse the order of exposition and say that a minimally
decent life is a life in which a person’s essential needs are fulfilled. I believe that the
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It should be evident that the decency conditions I have just item-
ized depend on social norms that we should expect to vary to some
extent from place to place. Having a secure home is a condition
of a decent life in societies like ours, but in nomadic societies, for
instance, another norm would take its place. So if we define needs
with reference to standards of decency, it seems that they too will
vary from place to place. Here we need to distinguish between two
ways in which human needs might vary. In the first case, the under-
lying need remains unchanged, but the items or conditions needed
to satisfy it vary from one place to the next. For instance, there is a
universal human need for health, but only in certain places will this
entail a more concrete need for protection from malaria. Variation of
this kind is not, I take it, problematic if we want to ground human
rights in needs: we define the human right in terms of the underlying
need, and recognize that what is required, concretely, to fulfil the
right can be different in different societies.

The more problematic way for needs to vary occurs when the
need itself is shaped by the social context in which a person lives.
In the example I gave above, shelter from the elements is a universal
human need, while in some societies, but not others, this takes the
form of a need for a fixed dwelling place—in societies like our own,
a homeless person has unmet needs (and is harmed) even if she is
adequately sheltered from the elements. But can this socially relative
need be used to ground a human right? To deal with this problem, I
propose to draw a distinction between basic needs and societal needs,
where the former are to be understood as the conditions for a decent
human life in any society, and the latter as the more expansive set
of requirements for a decent life in the particular society to which
a person belongs. Only basic needs can be appealed to in order to
ground human rights. Societal needs, by contrast, are used to justify
what I earlier called rights of citizenship—the larger set of rights,

idea of a minimally decent life illuminates needs because it draws attention to the
fact that the needs that matter are not merely the needs of a person considered as
a biological creature in isolation from others, as the needs for food and water are.
They are also the needs of a person who belongs to a community and who views
her life through the lens of that community. If she cannot support herself or appear
in public without shame, she will feel excluded from the community and unable
to live a human life within it. This is as much a form of harm as is, for example,
malnutrition. Thinking about what it means to lead a minimally decent life brings
out this social-psychological aspect of many human needs.
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possession of which guarantees someone’s position as a full member
of a particular society, and whose content will vary somewhat from
one society to the next. The right to shelter is a human right; the
right to a fixed dwelling place is a right of citizenship in most, but
not all, societies today. People will in general suffer greater harm
if they are denied a human right than if they are denied a right of
citizenship that is not also a human right, but this is a contingent
fact: the distinction does not depend on the relative urgency of the
two kinds of need, but on whether the need is shaped by norms that
apply only in particular social settings.?

But is it possible to identify the conditions for a decent human life
as such without referring surreptitiously to norms of decency that
are in fact specific to one society, or a small range of societies, for
instance those in the developed West? How might we go about doing
this? We might begin by looking at each society in turn, and ask how
its members define conditions for a decent life, and thereby define
societal needs. Then we would establish what all these definitions
have in common: which needs are recognized in every society, no
matter what the particular cultural values of its members. We can call
this the intersection approach to basic needs: basic needs are defined
as the intersection of all sets of societal needs.

The trouble with this approach is that it makes the definition
of basic need hostage to what in some cases may be ill-informed
beliefs about the conditions for a decent life. This is especially so
when what is at stake are the needs of women. Members of some
communities, including female members, may believe that women
can have a decent life in the absence of certain conditions—access to
contraception, or the opportunity to take paid work, for instance—
whereas it can be shown, empirically, that women who lack these

28 One might accept the distinction I am drawing here, but deny that it is norma-
tively relevant from the point of view of global justice. A person whose citizenship
rights are not respected will be unable to live a decent life in the society to which she
belongs: why does this not create remedial responsibilities in outsiders in the same
way as an infringement of her human rights? The difference is that societal needs,
and the rights they ground, reflect the cultural norms and practices of a particular
society, norms, and practices that are in principle open to modification from within.
Thus the fact that religious education may be a societal need in a particular place
does not impose on outsiders a responsibility to ensure that the need is fulfilled;
insiders, by contrast, must, as a matter of justice, either ensure that the need is met,
or change their norms and practices so that it is no longer a need.
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things do not in general have adequate lives, even within the societies
where the beliefs prevail.?’ The intersection approach might not rule
out even such barbaric practices as foot-binding or female circumci-
sion if there turn out to be communities whose members believe that
these practices do not compromise decency.

So we need to take a more objective approach, one that tries to
determine what is actually necessary for people to lead decent lives
in different cultural contexts, as opposed to what people in those
cultures may believe is necessary. And here we must appeal to the
fact that there are activities that humans engage in that are reiter-
ated across contexts—activities such as working, playing, learning,
raising families, and so forth—so that although the form the activity
takes may vary from community to community, the activity itself
can be described as universal. Let us refer to these as core human
activities. Then we can say that a person has a decent life tout court
when over the course of her life she is able to engage in each of
the core activities, given the conditions prevailing in the society she
belongs to. She is able to work, play, etc., without having to bear
unreasonable costs, and also without having to forgo some other
core activity —so that a life would not count as decent if, say, the
person in question had an opportunity to work, but only if she
gave up the opportunity to raise a family. She may of course choose
not to engage in one or more of the core activities, but her life is
decent so long as she is able to avail herself of the opportunity if she
wants.

Basic needs, then, are to be understood by reference to this idea
of a decent human life. They are the conditions that must be met for
a person to have a decent life given the environmental conditions he
faces. The list of such needs will include (but not be exhausted by):
food and water, clothing and shelter, physical security, health care,
education, work and leisure, freedoms of movement, conscience,
and expression.>® Although we should generally expect societies to

# One should not, however, conclude too quickly that women go along with
dominant male views about what their needs are. See the powerful argument
advanced by Nussbaum in Women and Human Development that poor women
in India have learnt to value the capabilities that Nussbaum takes as central to an
adequate human life.

® For a rather similar account of basic human rights as grounded in the condi-
tions for a minimally decent life, see J. Nickel, ‘Poverty and Rights’, Philosophical
Quarterly, 55 (2005), 385-402.
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recognize these needs, and to incorporate them into their fuller con-
ceptions of societal needs, this may not always be the case. As I have
indicated, members of a particular society may fail to see that having
X is in fact necessary for all members of that society to lead a decent
life. This could happen because of simple empirical error—a society
might not recognize a certain bodily condition as generating a need
for medical treatment— or because of cultural bias, as the example of
a society that fails to recognize that women have a need for work,
even though it was demonstrable that without work many women
would remain malnourished, shows. A society might also simply
set the decency standard too low as a result of adaptive beliefs: if
average life expectancy is only 45 years, for example, people in that
community may define need as whatever is necessary for the range of
core activities but only up to that age. The idea of basic need is to that
extent a critical concept, one that can be used to condemn prevailing
social practices as well as to ground human rights and international
obligations.

v

Basic needs appear to have the kind of moral urgency that we look
for in a justification of human rights. What seems more problematic,
however, is that the demands that may be generated by basic needs
have in principle no upper limit. We take people one at a time and
ask what 1s necessary for each of them to live a minimally decent
life. We do not ask what implications satisfying the needs of one
person may have for the position of others. In some cases, the cost
of satisfying needs may be very high indeed —indeed it may not be
possible to satisfy some needs at all. The most obvious examples are
cases of medical needs, where in the case of severely ill or disabled
people meeting the conditions laid down above for a decent human
life may impose enormous personal and financial costs on others. It
seems, therefore, that there can be no direct path from basic needs
to human rights. For human rights, precisely because they are liable
to place others under obligations of justice to fulfil them, have to
take account not only of the interest of the right-bearer but also
of the interests of those whose behaviour would be constrained by
the existence of the right. Theories of human rights characteristically
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attempt to do this by incorporating a practicality requirement into
the existence conditions for a right. In James Griffin’s influential
account, for example, personhood and practicalities are presented as
twin grounds for human rights.>! According to Griffin, the existence
of a human right ‘must depend, to some extent, upon its being an
effective, socially manageable claim on others’.3> The practicalities
ground is not spelt out in any detail by Griffin, but the underlying
thought is that grounding rights in personhood alone might allow
the content of human rights to expand indefinitely. By appealing
to practicalities we ensure that rights claims do not exceed what
it is feasible for a particular society at a particular point in its
development.

Can we say more here? I think we can distinguish several ways in
which practical considerations having to do with what can reason-
ably be demanded from others may place limits on the derivation of
rights from needs.

1. Whatis needed cannot be provided by human agency. Consider
diseases for which there is at present no known cure, such as several
forms of cancer. People who develop these cancers are likely to suffer
severe pain and to die prematurely, so they clearly need a form of
treatment that does not yet exist to live a minimally decent life; but
it makes no sense to say that they have a right to this form of medical
aid. Or to put it differently, their general right to medical treatment
does not include, at present, a right to the specific treatment that
would halt the cancer. Not only does no one actually have an oblig-
ation to supply them with that treatment, but no one could have
such an obligation. Their right to health care may, however, ground a
further obligation, namely an obligation on the part of governments
to devote some portion of their medical research budgets to efforts
to find a cure for cancers. This is an example of a phenomenon I
shall return to later, where a need does not ground a right with the
same scope, but rather a different right whose fulfilment might be
expected to satisfy the need, in whole or in part.

31 Griffin, ‘First Steps in an Account of Human Rights’; Griffin, ‘Discrepancies
Between the Best Philosophical Account of Human Rights and the International
Law of Human Rights’.

32 Griffin, ‘First Steps’, 315.
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2. What is needed cannot be demanded of other human agents.*?
Some human needs can only be met through the unforced responses
of others: needs for love and respect are the obvious examples. These
may be important elements in a minimally decent life, but because
love and respect only count as such if they are voluntarily bestowed
on their objects, no one can have an obligation to show love and
respect to others,>* nor can there be rights to be loved or respected.
It is true, on the other hand, that needs such as these can be appealed
to indirectly to ground rights. The right to marry, which is cited in
the Universal Declaration (Article 16), can be justified as a human
right partly on the ground that the institution of marriage provides
a framework within which people can form relationships that are
loving and respectful: it is neither a necessary nor a sufficient condi-
tion for these needs to be met, but it contributes positively to their
fulfilment. Equally the right not to be subjected to cruel, inhuman,
or degrading treatment (Article 5) is justified in part by observing
that such treatment violates the human need for respect. So basic
needs play some role in grounding human rights such as these. But
there is no simple one-to-one entailment between ‘A has a basic
need for X’ and ‘A has a human right to X’ in these cases. Human
rights are limited by the practical consideration that there are ways
of responding to others, involving having certain attitudes towards
them, that cannot be compelled and that cannot, therefore, be made
obligatory.

3. Obliging others to provide what is needed would violate their
own human rights. I am thinking here of cases in which the need
is such that to meet it would place demands on others that they
have the right to refuse, even though they might choose voluntarily
to supply what is needed. Obvious examples are medical needs of
certain kinds. A person whose kidneys or liver are failing has a basic
need for an organ transplant (assuming they cannot live a decent life
otherwise) but those whose organs might be used for this purpose
have the right to refuse to donate them. This stems from the human
right to bodily integrity: in order to live a decent life, we must have

» T am indebted here to Barbara Schmitz’s unpublished paper ‘How to Derive
Rights from Needs’.

3* This is true at least of certain forms of respect. For example, one respects
others by taking their opinions seriously, but this is not something that one can
be obliged to do, since ought implies can.
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assurance that our bodies will not be used in significant ways with-
out our consent, even for the benefit of others. Another case would
be of a person who requires round-the-clock specialist attention in
order to survive. It might be possible to provide the relevant care by
voluntary means, but if this proved not to be the case—there was
no one willing to devote their whole life to caring for this person—
then the general right to personal freedom means that no one can be
obliged to meet such a need. It follows that there cannot be human
rights that would include the right to be given bodily organs or the
right to receive 24-hour specialist attention.

It is a feature of such cases that the need that goes unmet may
in fact be a more urgent need than the need that grounds the con-
flicting right. The person who needs a liver or kidney transplant,
I am assuming, will die if he does not get one, which makes his
need as urgent as a need can be. People who donate one of their
kidneys or a liver lobe quickly recover and can continue with their
lives without significant loss of functioning. Compelling them to
donate would not constitute a severe violation of their needs, under-
stood as requirements for a minimally decent human life. So if the
underlying principle was simply to maximize need-satisfaction, we
would conclude that there was a human right to be given essential
organs, and no human right to refuse to donate.?® But this is not the
correct way to understand the relationship between needs and rights.
Before a need can ground a right, we have to know that the proposed
right would not impose obligations on others that would necessarily
violate their own human rights. Candidate rights, in other words,
have to pass not only a consistency test—A’s having a certain right
must be consistent with B, C, D, etc., having the same right—but
also a compatibility test— A’s having a certain right cannot impose
obligations on B, C, D, etc., that would require them to sacrifice
some other independently justified right of theirs.

3 For a powerful exploration of the obligation to give bodily organs to those
who cannot live decently without them, and its limits, see C. Fabre, Whose Body Is
it Anyway? Justice and the Integrity of the Person (Oxford: Clarendon Press, 2006),
chs. 4-5.

3 How is this compatibility test to be applied? If we have two candidate rights
that are incompatible, X and Y, how do we decide which candidate is to be awarded
human rights status and which is to be rejected? I think this question has to be
answered by looking globally at the full set of human rights. That is, we begin with
the underlying idea of a decent human life and the conditions required to support it,
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By way of criticism here, it might be said that such a test would
rule out all positive rights to resources. For we can always envis-
age circumstances in which meeting one person’s right to resources
would mean requiring others to act in ways that violate their own
rights. Consider the right to food, for instance. We can easily con-
struct a case—philosophers are adept at doing this—in which A and
B are stranded on a desert island, and B’s need for food, which he
cannot supply himself, can only be met by ceaseless labour on A’s
part. Requiring A to feed B would infringe A’s right to personal
freedom which (we can reasonably assume) includes some choice
of how to direct his labour and some quantum of leisure time.
So does it follow that B has no human right to food, and that
because of the possibility of such cases occurring, there cannot in
general be a human right to food? The answer that I want to give
is that there is indeed a human right to food, and that B in the
case described has that right, even though A has no corresponding
obligation to perform the interminable labour that would meet it in
full. This is because, in general, the right can be met without impos-
ing rights-violating obligations on others. The human condition is
such that enough food can be produced by the able-bodied, without
excessive labour, to feed both themselves and those who are unable
to produce. There is therefore no across-the-board incompatibility
between asserting a human right to food and asserting a human
right to freedom. Conflicts may arise in particular cases, such as the
imaginary island case, but these do not generalize, in contrast to the
position with the (proposed) right to be given bodily organs and the
right to bodily integrity. How, then, should we deal with the island
case? The correct answer is that B does indeed have a right to food,
corresponding to which is an obligation on A to do what he can to
supply that need, up to the point at which his own rights come into
play. So he must be willing to contribute a reasonable amount of
labour to support B but is not required to work night and day for
that purpose. Nor is he required to sacrifice food that is essential to
meet his own needs in order to meet those of B.

and ask which set of rights will best provide those conditions—a set that includes
X or a set that includes Y? This way of applying the test is meant to capture the
idea that the value of a right is not just the direct value it may have in itself, but its
indirect value in supporting other rights (or disvalue in interfering with them).
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4. Resource scarcities mean that not all needs of a certain kind can
be fulfilled simultaneously. Under this heading I want to consider
cases in which it is feasible to fulfil the needs of each person taken
separately without imposing obligations on others that are either
impossible to fulfil or that violate their own rights, but in which
this cannot be done for all taken together. Familiar examples include
famines in which only limited supplies of food are available and
medical emergencies in which drugs or other resources are scarce
relative to the needs of those at risk. The question, then, is whether
in such cases we can properly speak of each person having a human
right that their needs be satisfied. If we do say this, then it seems
that we run immediately into pervasive conflicts between rights. If I
cannot provide both A and B with enough food to satisfy their basic
needs, then in choosing to respect A’s right to food by feeding her,
I must be violating B’s right to food by refusing to feed him. On
the other hand, if we say for that reason that neither A nor B can
have rights to food in these circumstances, we appear to have driven
a very big wedge between basic needs and human rights.

How, then, should we think about human rights in such cases of
scarcity? Let us explore the available options more carefully. Jeremy
Waldron has offered the strongest defence I know of for the posi-
tion that rights can continue to exist in the face of scarcity. 7 He
points out, first, that although in the circumstances we are envisaging
it is practically impossible to fulfil all rights simultaneously, it is
nevertheless possible to fulfil each right taken separately. Asserting
the existence of rights does not, therefore, entail saying that people
have obligations to do what cannot be done. It is obviously true
that agents in these circumstances have to choose which obligation
will take precedence. But, and this is Waldron’s second point, the
moral conflict that ensues is created by the situation itself, not by
the existence of rights. However we decide to describe the situation,
we still have to choose between giving our limited quantum of food
to A and giving it to B (or in the case Waldron describes between
rescuing a drowning A and a drowning B).

I agree with Waldron that we should not attempt to define rights
in such a way that conflict between them is impossible. We are quite

7 J. Waldron, ‘Rights in Conflict’, in J. Waldron, Liberal Rights (Cambridge:
Cambridge University Press, 1993).
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familiar, in our everyday experience, with cases in which both rights
and their corresponding obligations come into conflict: I promise to
meet a friend at a certain time, but meanwhile a child falls ill and has
to be taken to hospital. The child’s right to health takes priority, but
when I fulfil this right I do at the same time infringe my friend’s right
that I turn up at the appointed time (and so I owe her an apology).
Conlflicts of this kind arise unavoidably given the complexity and
unpredictability of everyday life. But notice how different in kind
the two rights are. It would make no sense to try to tailor the right
to have promises kept in such a way as to avoid all conflicts with the
many other rights that might, in principle, come into conflict with it.
In contrast, if we say that in general situations of scarcity such as the
famine case, each person has a right that their needs be met in full,
then we seem to be opening the door directly to unavoidable and
systematic conflicts of rights. Do we want to say in such cases that
when we distribute our limited supply of food in the morally best
way, we are at the same time infringing a multitude of obligations to
all those who get less than they need??®

The alternative, therefore, is to ask first what we are required to
do, as a matter of justice, in circumstances of resource scarcity, and
then to define people’s rights in a way that is consistent with the
answer we give. Suppose, to take a very simple case, that justice
demands an equal distribution of limited food; then each person
would have a right to an equal share of the available food, but not
more than that, even though this meant that their basic needs were
only partially satisfied. In this way, we avoid any conflicts of rights
and when we do what we are required to do there are no obligations
that remain unfulfilled.

Attractive though this second alternative may appear at first
glance, it also has some disadvantages. One problem is that in cir-
cumstances of scarcity, there can be reasonable disagreement about
what justice demands. Consider the following three principles for
distributing a limited resource when there is not sufficient available

38 Katherine Eddy has pressed this line of argument against Waldron, pointing
out that the consequence of allowing conflicts of rights to escalate is that the special,
decisive force of rights-claims and their corresponding duties is in danger of being
lost. See K. Eddy, “Welfare Rights and Conflicts of Rights’, Res Publica, 12 (2006),
337-56, esp. pp. 343—4.
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to meet the needs of all those who have a legitimate claim on the
resource:

(a) Give priority to those whose needs are greatest—that is dis-
tribute the resource in such a way as to raise the position of
the neediest people to the point when they are no longer the
neediest and continue in the same way from there.

(b) Distribute resources in whatever way reduces overall need to
the greatest possible extent.

(c) Distribute resources in such a way as to equalize, as far as
possible, the extent to which people remain in need after the
distribution.

None of these principles is self-evidently the right principle to fol-
low whatever the circumstances.®” Principle (a) might require us
to direct all of our limited resource to those whose needs were
severe but whose condition could only be improved a little by our
intervention—for example the very sick, in a medical case. This may
not seem fair to those who are less severely in need but who could be
helped much more. The practice of triage, where priority is given not
to the very worst cases but to a middle group who can be restored to
something close to full functioning by providing a moderate amount
of medical aid, illustrates this point. Not everyone would agree that
triage is just, but there is certainly a case to be made in its favour
as a reasonable way of responding to some situations of scarcity.
Principle (b) takes this line of argument further by claiming that
what justice requires in the face of scarcity is to use our resources
in the most efficient way we can, to relieve as many needs as pos-
sible. But this takes no account of what Rawls famously called ‘the
separateness of persons’; it allows us to discount entirely the claims
of those whose needs prove to be harder to satisty. Principle (c) tells
us to look directly at the comparative level of deprivation suffered
by different people, in line with the more general idea that justice
is concerned with comparative rather than absolute outcomes, but
this too may produce unacceptable results in certain cases. It may,
for instance, instruct us to withhold resources altogether when there
is no way of distributing them that will lead to greater equality of

3 This paragraph draws on my longer discussion in Principles of Social Justice,
ch. 10.
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outcome than exists under the status quo. But given that this leaves
people still in need, it looks like an objectionable case of levelling
down.

My purpose here is not to try to establish which principle of
justice we should use to govern the distribution of resources under
scarcity, but to indicate the problem of appealing to justice to settle
what human rights people have under these circumstances. Initially,
it seemed appealing to say that people each have a right to a just
share of resources, and not more than that, as a way of avoiding
conflicts of rights. But now we see that discovering what distributive
justice requires here may be a complex matter over which people
may reasonably disagree. Human rights, by contrast, are supposed
to set minimum standards of treatment for human beings that are
incontestable—as I have argued, the requirements of a minimally
decent life for human beings in any society can be established
objectively, in principle anyway. To limit human rights by reference
to controversial principles of distributive justice therefore seems a
mistake.

There is a further reason to doubt the second alternative I am
considering. The purpose of human rights is not simply to guide
the behaviour of those who have to deal directly with people whose
human needs are not being met. They can also be used to set targets
for governments, international organizations, etc. From this per-
spective, it may be important to state that scarcity itself may con-
stitute a human rights violation where it can be prevented by human
agency. A government, in other words, infringes human rights not
only when it fails to ensure that food is properly distributed in the
course of a famine, but also when it fails to take steps to prevent
the famine from occurring in the first place, by, for example, stock-
piling essential foodstuffs. For this we need a conception of human
rights that is not sensitive to the quantity of resources available to a
society at any given moment but is based directly on human needs
understood as requirements for a minimally decent life.

This point picks up Waldron’s observation that it can be mis-
leading to think of human rights as corresponding one-to-one with
human obligations, in the way that your right to the thing I have
promised you corresponds to my obligation to deliver that thing.
Typically, Waldron argues, a human right will bring with it ‘suc-
cessive waves of duty’—the primary duty not to violate the right
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directly being followed by various duties to ensure that the right is
not infringed in indirect ways.*® Thus corresponding to the right
to food is first the duty not to snatch food out of the mouth of the
starving person, and then various duties to ensure that the conditions
that lead to starvation in the first place do not materialize. Even in
cases where because of scarcity we cannot meet our direct obligation
to protect A’s right, we can still act on background duties that make
it more likely that that right will be fulfilled in time.*!

Let me take stock of the argument I have been developing in this
section of this chapter. I have claimed that human rights are best
understood and justified through the idea of basic needs common to
all human beings. But not all needs can ground rights directly. Some
needs may be impossible to fulfil at any given historical moment.
Others may be such that it cannot be obligatory to fulfil them—
needs for love and respect, for example. In the case of yet others,
requiring A to meet B’s need would amount to a violation of A’s
human rights, grounded in his needs. All of this goes to show why
Griffin was right to impose a practicalities ground for the existence
of a human right alongside what he calls a personhood ground.
Human rights must not only represent morally urgent aspects of
human life, they must also meet certain conditions of feasibility.
But we should be wary of concluding that scarcity alone—meaning
simply the lack of sufficient resources to meet all needs—is a reason
for limiting human rights.

VI

In the previous section, I examined a range of cases in which human
needs proved not to be a sufficient ground of human rights—in
which having a basic human need for X did not entail having a
human right to X. But there might seem to be a difficulty in the other
direction as well—human rights that cannot plausibly be seen as
grounded in human needs. Consider, for example, civil and political

#0 Waldron, ‘Liberal Rights’, sections IV-V.

# T therefore disagree with Onora O’Neill’s claim that human rights must either
require identifiable agents who bear obligations that correspond directly to the
rights in question (in which case they are indeed genuine rights) or else they must
reduce to mere ‘aspirations’. See e.g., O. O’Neill, “The Dark Side of Human Rights’,
International Affairs, 81 (2005), 427-39.
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rights such as the right to participate in government or the right to
a fair trial. It seems strained to claim that their justification must
refer to human needs. Can we really speak of a need to participate or
to receive a fair trial? At best these would seem to be instrumental
needs—a person might need to participate in government to achieve
some personal objective that required state action, for instance. It
looks as though starting from needs will bias our list of rights
towards social and economic rights such as rights to subsistence and
health care, and therefore not identify those rights that politically are
often taken to be most central.*?

It is clear that (intrinsic) needs can only play an indirect role in
justifying most civil and political rights. If we start from the con-
ditions that human beings everywhere require to avoid harm, then
although we can move directly to rights such as bodily security and
freedom of movement, other rights will prove to be important only
as secondary protections for these more basic conditions. Political
rights, for example, will matter if it can be shown that the possession
and exercise of these rights is necessary in order to guarantee rights
to bodily security, subsistence, and so forth. The right to a fair trial
will matter in so far as it guards against the wrongful imposition of
penalties that would infringe the first-order rights. These claims are
plausible, but it may be felt that by relying on needs as our justifying
strategy, we overlook the intrinsic value of civil and political rights
that do not correspond directly to human needs. Rights to partici-
pate, to a fair trial, to equality under the law, etc., have a value that is
not reducible to the harm that can be avoided by having these rights
in place. So the needs-based strategy for justifying rights seems at
the very least to be incomplete.

Consider, as an example, the right to religious freedom. A needs-
based justification would have to show that being able to choose
your religion is everywhere a condition for a minimally decent life.
But this seems not to be the case. In some societies religion has been
a marginal phenomenon, actively discouraged by the state. In others,
there is a strong social norm that everyone should adhere to the same
religion, so while freedom to practise that religion is very important
for decency, freedom to choose between religions is not. So how
might a needs-based justification proceed here?

#2 C.f. Schmitz, ‘How to Derive Rights from Needs’, 3.
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Although freedom to choose your religion may not always be
a need, there is a more basic need that covers some of the same
ground. This might be characterized as freedom of conscience, not
being forced to live according to values that you cannot endorse,
and that you may find repugnant. It is not difficult to show how
a person is harmed when freedom of conscience is denied: they
cannot live at ease with themselves, since their behaviour and their
beliefs are at odds.*> Freedom of conscience supports a right that
includes freedom of religion without giving it any special status—
being forced outwardly to practise a particular religion is not nec-
essarily worse than, say, being required to eat meat if you have
vegetarian principles. The right that is supported may also be less
extensive than freedom of religion as that idea is commonly under-
stood: for instance it may not extend to the right to set up a new
church yourself, to proselytize, etc. It is essentially a right not to be
forced to adopt religious practices or espouse religious beliefs that
you do not yourself endorse.

In liberal societies, a more extensive right to religious freedom
is likely to be recognized, including perhaps a right on the part of
each religion to equal treatment by the state (when public funding
of religion is at stake, for instance). This, however, should be seen
as a right of citizenship, reflecting the very strong commitment in
the public culture of these societies to personal autonomy and equal
rights. More generally, human rights that are common to all societies
will be extended and given fuller expression in citizenship rights
that vary from society to society (though with a lot of overlap in
the case of societies that are similar in other respects**). This also
provides a response to the objection that a needs-based justification
cannot fully account for the value of civil and political rights. Take
the right to political participation. Considered as a human right,
this is justified as a necessary protection for other rights that are
more directly connected to needs. Unless they are subject to popular

# This idea of freedom of conscience has been explored in an illuminating way
by Chandran Kukathas in The Liberal Archipelago: A Theory of Diversity and
Freedom (Oxford: Oxford University Press, 2003), esp. chs. 2-3.

* Thus I am inclined to regard the European Convention on Human Rights
as a proclamation of the common rights of citizenship that a group of societies
with similar political traditions have decided to adopt, rather than as a statement of
human rights proper.
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control, governments are liable to pursue policies that violate their
subjects’ basic rights to subsistence, freedom of movement, etc., as
many examples show. Considered as a right of citizenship, however,
the right to participate takes on a new shape and a new signifi-
cance. In liberal societies, it becomes the right to an equal share in
democratic governance, and its value is in part that it designates its
bearer as a competent citizen able to contribute to the direction of
her society —in other words, it has a symbolic significance over and
above its instrumental value, and helps to meet the societal need for
recognition and inclusion as a full member of the society. So it is
true that where the needs-based approach relies on universal human
needs, it does not capture the whole value of rights in the form that
they take in liberal societies. But this is not an objection once we get
clear about the relationship between human rights and citizenship
rights, and the corresponding distinction between basic needs and
societal needs.

VII

My aim in this chapter has been to discover what is the global mini-
mum that people everywhere can claim as a matter of justice, and my
proposal is that this should be understood as respect and protection
for their basic human rights. When basic rights are threatened or
violated, this triggers a responsibility on the part of outsiders to
come to the aid of those whose rights are imperilled. The problem
is to find a way of specifying the rights in question. There are two
main desiderata here. On the one hand, the grounding we give for
basic human rights must explain their moral urgency —in particular
why rights-violations can impose relatively demanding obligations
on third parties who are not themselves responsible for the viola-
tions. On the other hand, the justification we present should have
universal reach—it should appeal to reasons that everyone has rea-
son to accept, regardless of their personal religious commitments or
cultural values. Given global disagreement over many questions of
value, our conception of human rights must, if at all possible, avoid
relying on sectarian foundations.

My suggestion is that human rights can meet these desiderata,
but only if the list of rights is kept fairly short and basic. More
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ambitious lists run the risk both of losing their moral urgency and
of becoming unjustifiable except on partisan grounds. We need to
adopt a two-level approach in which basic human rights, which are
owed to human beings everywhere, are kept separate from rights
of citizenship, which are (undeniably important) matters of social
justice within political communities. I have also suggested that only
a humanitarian justification can ground these rights in a satisfactory
way. Trying to avoid foundational questions—in itself a laudable
aim—by going directly to the current practice of human rights fails,
because there is insufficient practical agreement about which rights
should really count as human rights, and no authoritative source able
to resolve the disagreement. The search for an overlapping consensus
between the various moral, political, and religious cultures that we
find in today’s world either yields an ultra-minimal list of rights, or
else culminates in disagreement, especially between liberal and non-
liberal cultures. So human rights need to be given an independent
ethical basis. But our starting point cannot be a value that is likely to
appeal only to liberals, for instance. For this reason, I have avoided
considering justifications that begin from ideas of equality, or of
personal autonomy, both of which strike me as sectarian in this way.
In contrast, human needs, understood as items and conditions that
people everywhere must have in order to live a decent human life,
can ground rights in a way that promises to meet both desiderata
referred to above.

But is it really the case that a justification of human rights that
begins from needs so understood is non-sectarian? Doesn’t calling
this strategy of justification ‘humanitarian’ already reveal its limita-
tions? The needs I have been invoking to ground rights are the needs
of human beings understood as biological and social creatures: they
are the needs we have because our bodies cannot function properly
unless certain conditions are met (food, shelter, medical aid, etc.), and
because we cannot exist in society unless certain other conditions
are met (education, physical security, mobility, etc.). But now con-
sider the view of somebody who regards human beings as above all
spiritual creatures, and who therefore gives priority to their spiritual
needs. If the needs of the body conflict with the needs of the soul,
this person thinks the latter should take precedence. Consider as an
example the very severe punishments that some religions impose on
lawbreakers, such as the Islamic shari’a law penalties of amputation
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of the hand for theft, or stoning to death for female adultery.* By
liberal standards these punishments appear cruel and excessive, and it
would be hard to claim that they can be defended by appeal to basic
human needs or interests, as other punishments can. A defender of
shari’a law might argue, however, that such punishments are neces-
sary to cleanse the soul of the offender, and spare him or her greater
punishment in the next life. Since these needs are more important
than the needs of the body, there can be no human right that stands
in the way of imposing the necessary penalties.

It is important not to overstate the extent of disagreement here.
The Islamic interlocutor I am imagining would not deny that, as a
general matter, having a hand amputated or being stoned to death are
very serious harms, and would therefore presumably agree that we
should recognize rights to life and bodily integrity to protect against
them. The reasons that justify the rights are universally acceptable.
The divergence occurs over the limits to be placed on these rights,
and whether the health of the soul gives good grounds for overriding
them in certain cases.*® At the very least, I think, a defender of shari’a
punishments must feel some inner tension between the defence he
offers and his recognition of the importance of the rights in other
cases, and indeed there is internal debate in Islam about when the
Koranic injunction of mercy towards the offender should override
the carrying out of these punishments.

What the example shows, then, is that the humanitarian strategy
for justifying basic human rights cannot convince everyone that
such rights should have overriding force, trumping all other ethical
considerations. Precisely because it is humanitarian, in the sense of
relying on needs and interests that can be identified by secular forms
of evidence and modes of reasoning, it cannot provide a watertight
response to those who would qualify human rights by reference
to spiritual needs and interests. Nonetheless the reasons it gives to

# See A. A. An-Na’im, “Toward a Cross-Cultural Approach to Defining Inter-
national Standards of Human Rights: The Meaning of Cruel, Inhuman, or Degrad-
ing Treatment or Punishment’, in A. A. An-Na’im (ed.), Human Rights in Cross-
Cultural Perspectives: A Quest for Consensus (Philadelphia, PA: University of
Pennsylvania Press, 1992).

# Tt is worth remembering that liberals too allow that human rights may be
overridden when people are lawfully punished, for example when criminals are
imprisoned. The difference is that for liberals the grounds for doing this must be
the better protection of the rights of others.
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support human rights are, it seems, reasons that everyone should
accept no matter what their other beliefs. No one denies that, other
things being equal, all human beings should enjoy the conditions that
allow them to live decent lives, and that this may impose responsi-
bilities on those who are in a position to create such conditions. The
disagreement is about what should go into the ‘other things being
equal’ clause. Of course, those who hold religious world views may
prefer to justify human rights in other ways, arguing that we have
these rights by virtue of divine commandments to feed the hungry,
shelter the homeless, etc. But none of this shows that the humani-
tarian justification I have been developing is sectarian in the sense of
relying on reasons that others should find objectionable.
This is important, because basic human rights as I understand
them have a central role to play in any theory of global justice. All
political communities are required to respect and protect the rights
of their own members, and any community may potentially be asked
to assume onerous responsibilities to protect human rights beyond
its own borders—responsibilities not only to supply resources but
in the extreme case to intervene physically to prevent rights from
being violated. These demands cannot be deflected by claiming that
in your culture a particular alleged right has no standing. Assuming
that the arguments deployed here to justify basic rights are sound,
they are indeed arguments that everyone has reason to accept.



CHAPTER 8

Immigration and Territorial Rights

I

I argued in Chapter 7 that a central demand of global justice is
the obligation to respect and protect the human rights of people
everywhere. Even if we understand this as a responsibility to respect
and protect basic human rights, as I proposed, it is evident that for
millions of people in today’s world these rights are unfulfilled. They
are denied fundamental civil liberties and political rights, or they
are deprived of the resources that would allow them to meet their
basic material needs, or both at once. Indeed, I began this book by
reflecting on some painfully familiar news stories that in each case
involved the violation of the basic rights of those involved; I could
have chosen many others whose human consequences were as bad
or worse.

My third example was of people trying to cross borders in search
of a better life and being brutally repulsed in the attempt—the case
of the Spanish enclave of Melilla in North Africa. One question that
this case raises is whether the Spanish authorities, by preventing the
would-be migrants from crossing the border, were violating their
human rights. This is not just a matter of the particular methods
used to protect the border or of the way that those who succeeded in
crossing were subsequently treated. The more fundamental question
is whether basic human rights include the right to cross national
borders and live in a territory of one’s own choosing. Even if the
methods used to protect the border had been more humane, did
Spain have the right to exclude those who wanted to come in?

This question needs some initial clarification. What kind of right
could the right to immigrate be? It might itself be regarded as a basic
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right, for instance as a corollary of the right to free movement. It is
very plausible to suppose that human beings have a need to move
around in physical space, to which there corresponds a right to free
movement. Might this be so extensive as to include the right to
cross state boundaries and situate oneself on the territory of another
political community? Or should we see the right to immigrate as
a derivative right, justified only as a means to protect other rights
such as the right to subsistence? If the place in which you are living
cannot provide the resources to sustain a minimally decent life, then
you would have the right to move to places where such resources are
available, regardless of national boundaries. This second approach
would involve drawing a distinction between those who were mov-
ing out of necessity and those who were moving out of preference,
with only the former having a right to immigrate—such a distinction
appears to be implicit in the current pohcy of most states, where a
line is drawn between refugees and economic migrants.

We need also to ask about the grounds on which the receiving state
can justify its territorial rights. In contemporary practice, states take
it for granted that they have a general right to decide who is admitted
to their territory, even if they also recognize a respon31b1hty to take
in certain categories of immigrants. But what is the source of this
right? How can states justify their claim to decide who resides on a
particular part of the earth’s surface and who does not, particularly
in view of the somewhat murky historical processes by which state
boundaries have usually been established? People might have a right
to migrate simply on the grounds that states have no right to exclude
them from their territory.

Finally, even if we conclude that states’ territorial rights can be jus-
tified, and there is no right to migrate that is strong enough to defeat
selective immigration policies of the kind that liberal democracies
presently pursue, we still need to ask what kind of immigration
policy is consistent with justice. Even if Spain is not obliged to
take in everyone who wants to cross its borders, must it nonetheless
pursue a fair selection procedure in deciding whom to admit? If so,
how much flexibility should it have in settling on the criteria for
admission? Immigration may raise issues of global justice even if
we reject the arguments of those cosmopolitan liberals who claim
that respect for human rights requires states to implement an open
borders policy.
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I shall not consider here arguments for the right to immigrate
that derive directly from global egalitarianism. If we start from the
assumption that every human being is entitled to equal resources,
or equal opportunity, or equality of some other kind, then in the
face of the vast international inequalities that currently exist, it might
seem that the only way to respect that equal entitlement is to allow
unlimited freedom of movement—people from poor states thereby
being given access to the resources and opportunities provided by
rich states. !

Whether unlimited freedom of movement is indeed the best
way to achieve global equality is open to question: if we look at
existing patterns of migration from poor countries to rich coun-
tries, we see that those who move are predominantly those who
already have the resources to make the transition and who have
the skills that are needed in the society they are moving to. If
opemng borders simply produced an increasing flight of doctors,
engineers and other professionals from economically undeveloped
to economically developed societies, the effect might be to reduce
opportunities still further for those they left behind, who would
no longer benefit from the capital and the talents of the migrants.
But, in any case, I have already argued at length, in Chapter 3,
against global egalitarianism as a theory of global justice. So I shall
not speculate further on whether the net effect of implementing a
right to migrate would be to increase or decrease global inequality
overall.?

! Thus Hillel Steiner argues that individuals’ equal entitlement to natural
resources implies that those who have been deprived of an equal share cannot be
prevented from entering territorial sites #nless they are given compensation for
their loss in some other form, such as a capital grant. See H. Steiner, ‘Libertarianism
and the Transnational Migration of People’, in B. Barry and R. Goodin (eds), Free
Movement: Ethical Issues in the Transnational Migration of People and Money
(Hemel Hempstead, UK: Harvester Wheatsheaf, 1992); H. Steiner, ‘Hard Borders,
Compensation, and Classical Liberalism’, in D. Miller and S. Hashmi (eds), Bound-
aries and Justice: Diverse Ethical Perspectwes (Princeton, NJ: Princeton University
Press, 2001). I have given reasons for rejecting Steiner’s premise in Chapter 3. Later
in this chapter, I shall consider another of Steiner’s arguments for open borders, this
one based on the right of free association.

2 On this question, see further P. Van Parijs, ‘Citizenship Exploitation, Unequal
Exchange and the Breakdown of Popular Sovereignty’, in B. Barry and R. Goodin
(eds), Free Movement.
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I shall begin instead with the idea that the right to migrate is simply
one among a number of human rights to freedom, justified by the
importance to human beings of freedom of choice in general. Liberal
political philosophers often approach the immigration question in
these terms. Just as I should be free to decide who to marry, what
job to take, what religion (if any) to profess, so I should be free to
decide whether to live in Nigeria, or France, or the USA. Now these
philosophers usually concede that in practice some limits may have
to be placed on this freedom, for instance if high rates of migration
would result in social chaos or the breakdown of liberal states that
could not accommodate so many migrants without losing their lib-
eral character. In these instances, the exercise of free choice would
become self-defeating. But the presumption is that people should
be free to choose where to live unless there are strong reasons for
restricting their choice.

I want to challenge this presumption. Of course, there is always
some value in people having more options to choose between, in
this case options as to where to live, but if we are going to show
that migration is a human right, a line must be drawn between basic
freedoms that people should have as a matter of right and what we
might call bare freedoms that do not warrant that kind of protection.
It would be good from my point of view if I were free to purchase an
Aston Martin tomorrow, but that is not going to count as a morally
significant freedom—my desire is not one that imposes any kind of
obligation on others to meet it. In order to argue against immigration
restrictions, therefore, liberal philosophers must do more than show
that there is some value to people in being able to migrate, or, as
their behaviour shows, that they have a strong desire to migrate. It
needs to be demonstrated that this freedom has the kind of weight
or significance that could turn it into a basic human right, and that
therefore should prohibit states from pursuing immigration policies
that limit freedom of movement.

3 See, e.g. ]. Carens, ‘Aliens and Citizens: The Case for Open Borders’, Review
of Politics, 49 (1987), 251-73 and ‘Migration and Morality: A Liberal Egahtar—
ian Perspective’, in B. Barry and R. Goodin (eds), Free Movement; J. Hampton,
‘Immigration, Identity, and Justice’, in W. E. Schwartz (ed.), Justice in Immigration
(Cambridge: Cambridge University Press, 1995).
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I shall examine three arguments that have been offered to defend
a right to migrate. The first starts with the general right to freedom
of movement, and claims that this must include the freedom to move
into, and take up residence in, states other than one’s state of current
citizenship. The second begins with a person’s right to exit from
her current state—a right that is widely recognized in international
law—and claims that a right to exit is pointless unless it is matched
by a right to entry into other states. The third begins with the right
of free association and asserts that immigration restrictions violate
the rights of those on either side of the boundary to associate (work,
live, etc.) freely with one another.

The idea of a right to freedom of movement is not in itself objec-
tionable. If we start from the idea, defended in Chapter 7, that basic
human rights are grounded in human needs, understood as items
and conditions that people everywhere must have in order to live
a decent human life, then being able to move freely in physical space
is just such a condition, as we can see by thinking about people
whose legs are shackled or who are confined in small spaces. A wider
freedom of movement can also be justified by thinking about the
interests that it serves instrumentally: if I cannot move about over a
fairly wide area, it may be impossible for me to find a job, to practise
my religion, or to find a suitable marriage partner. Since these all
qualify as opportunities that a person must have in order to lead a
decent life, it is fairly clear that freedom of movement qualifies as a
basic human right.

What is less clear, however, is the physical extent of that right,
in the sense of how much of the earth’s surface I must be able to
move to in order to say that I enjoy it. Even in liberal societies that
make no attempt to confine people within particular geographical
areas, freedom of movement is severely restricted in a number of
ways. I cannot, in general, move to places that other people’s bodies
now occupy (I cannot just push them aside). I cannot move on to
private property without the consent of its owner, except perhaps
in emergenc1es or where a special right of access exists—and since
most land is privately owned, this means that a large proportion
of physical space does not fall within the ambit of a right to free
movement. Even access to public space is heavily regulated: there
are traffic laws that tell me where and at what speed I may drive my
car, parks have opening and closing hours, the police can control
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my movements up and down the streets, and so forth. These are
very familiar observations, but they are worth making simply to
highlight how hedged about with qualifications the existing legal
right to free movement in liberal societies actually is. Yet few would
argue that because of these limitations, people in these societies are
deprived of one of their human rights. Some liberals might argue
in favour of expanding the right—for instance in Britain there has
been a protracted campaign to establish a legal right to roam on
uncultivated privately owned land such as moors and fells, a right
that was finally extended throughout the country in 2005. But even
the advocates of such a right would be hard pressed to show that
some vital interest was being injured by the more restrictive property
laws that applied before that date.

The point here is that liberal societies in general offer their mem-
bers sufficient freedom of movement to protect the interests that the
human right to free movement is intended to protect, even though
the extent of free movement is very far from absolute. So how could
one attempt to show that the right in question must include the right
to move to some other country and settle there?* What vital interest
requires the right to be interpreted in such an extensive way? Con-
tingently, of course, it may be true that moving to another country
is the only way for an individual to escape persecution, find work,
obtain necessary medical care, and so forth. In these circumstances
the person concerned may have the right to move, not to any state
that she chooses, but to some state where the relevant opportunity
is available. But here the right to move serves only as a remedial
right: its existence depends on the fact that the person’s vital interests
cannot be secured in the country where she currently resides. In a
world of decent states—states that were able to secure their citizens’
basic rights to security, food, work, medical care, and so forth—the
right to move across borders could not be justified in this way.

Our present world is not, of course, a world of decent states,
and this gives rise to the issue of refugees, which I shall return to
in Section V. But if we leave aside for the moment cases where the

* Tt is sometimes argued that since liberal states always allow their citizens to
move freely between regions within their borders, it is morally arbitrary not to
extend the same right to people wishing to move across them. For a rebuttal of this
argument, see M. Blake, ‘Immigration’, in R. G. Frey and C. H. Wellman (eds),
A Companion to Applied Ethics (Oxford: Blackwell, 2003).
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right to move freely across borders depends upon the right to avoid
persecution, starvation or other threats to basic needs, how might
we try to give it a more general rationale? One reason a person
may want to migrate is in order to participate in a culture that does
not exist in his native land —for instance, he wants to work at an
occupation for which there is no demand at home, or to join a
religious community which again is not represented in the country
from which he comes.” These might be central components in his
plan of life, so he will find it very frustrating if he is not able to
move. But does this ground a right to free movement across borders?
It seems to me that it does not. What a person can legitimately claim
as a human right is access to an adequate range of options to choose
between—a reasonable choice of occupation, religion, cultural activ-
ities, marriage partners, and so forth.® Adequacy here is defined in
terms of generic human needs rather than in terms of the interests
of any one person in particular—so, for example, a would-be opera
singer living in a society that provides for various forms of musical
expression but not for opera can have an adequate range of options in
this area even though the option she most prefers is not available. So
long as they comply with the standards of decency sketched above,
all contemporary states are able to provide such an adequate range
internally.” So although people certainly have an interest in being
able to migrate internationally, they do not have a basic need of the
kind that would be required to ground a human right. It is more like

> cf. J. Carens, “The Rights of Immigrants’, in J. Baker (ed.), Group Rights
(Toronto, Canada: University of Toronto Press, 1994), 147.

¢ In liberal states, a wider set of rights will be claimed as rights of citizenship—
e.g. people will legitimately demand a completely free choice of occupation, the
right to practise any religion they choose, etc. But as I argued in Chapter 7, human
rights do not extend as far as liberal rights of citizenship. What I am asking here is
not what a liberal citizen can ask of her own state, but what one human being can
demand of other human beings as a matter of basic rights.

7 But what if they do not? Imagine a state that is materially and in other respects
above the decency threshold, but that is suffused by an ideology that narrows the
range of cultural options available to its citizens; suppose, for instance, that the
playing of any kind of music is regarded as sinful. A person for whom music-
making is (or would be) a central part of their life can certainly argue that in those
circumstances his needs are not being met, but the argument is one that in the first
place needs to be directed towards his fellow-citizens (who, because the state is
decent, are not being prevented from making music by coercive means, but are
merely unwilling to participate). If the argument fails in its effect, however, then
perhaps other states have a responsibility to admit this person.
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my interest in having an Aston Martin than my need for access to
some means of physical mobility.

I turn next to the argument that because people have a right to
leave the society they currently belong to, they must also have a right
to enter other societies, since the first right is practically meaningless
unless the second exists—there is no unoccupied space in the world
to exit to, so unless the right to leave society A is accompanied by
the right to enter societies B, C, D, ...., it has no real force.?

The right to exit is certainly an important human right, but once
again it is worth examining why it has the significance that it does. Its
importance is partly instrumental: knowing that their subjects have
the right to leave inhibits states from mistreating them in various
ways, so it helps to preserve the conditions of decency as outlined
above. However, even in the case of decent states the right to exit
remains important, and that is because by belng deprwed of exit
rights individuals are forced to remain in association with others
who they may find deeply uncongenial —think of the militant atheist
in a society where almost everyone devoutly practises the same
religion, or the religious puritan in a society where most people
behave like libertines. On the other hand, the right to exit from
state A does not entail an unrestricted right to enter any society of
the emigrant’s choice —formally it can be exercised provided that at
least one other society, society B say, is willing to take him in, and it
has value so long as B does not share the cultural or other features
that made this person’s life in A intolerable. It might seem that we
can generate a general right to migrate by iteration: the person who
leaves A for B then has the right to exit from B, which entails that
C, at least, must grant him the right to enter, and so forth. But this
move fails, because our person’s right to exit from A depended on
the claim that he might find continued association with the other
citizens of A unacceptable, and he cannot plausibly continue making
the same claim in the case of each society that is willing to take him
in. Given the political and cultural diversity of societies in the real
world, to argue that only an unlimited choice of which one to join

8 For arguments of this kind, see A. Dummett, “The Transnational Migration
of People Seen from within a Natural Law Tradition’, in B. Barry and R. Goodin
(eds), Free Movement; P. Cole, Philosophy and Exclusion: Liberal Political Theory
and Immigration (Edinburgh, UK: Edinburgh University Press, 2000).
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will prevent people being forced to remain in associations that are
repugnant to them is simply unconvincing.

Itis also important to stress that there are many rights whose exer-
cise is contingent on finding partners who are willing to cooperate
in the exercise, and it may be that the right to exit falls into this
category. Take the right to marry as an example. This is a right held
against the state to allow people to marry the partners of their choice
(and also to provide the legal framework within which marriages
can be contracted?). It is obviously not a right to have a marriage
partner provided —whether any given person can exercise the right
depends entirely on whether he is able to find someone willing to
marry him, and many people are not so lucky. The right to exit is a
right held against a person’s current state of residence not to prevent
her from leaving the state (and perhaps to make it practically possible
for her to leave by, say, providing a passport). But it does not entail
an obligation on any other state to let that person in. Obviously, if no
state were ever to grant entry rights to people who were not already
its citizens, the right to exit would have no value. But suppose states
are generally willing to consider entry applications from people who
want to migrate, and that most people would get offers from at least
one such state: then in this respect the position as far as the right to
exit goes is pretty much the same as with the right to marry, where
by no means everyone is able to wed the partner they would ideally
like to have, but most have the opportunity to marry someone.

Finally, here, I shall consider the claim that rights to migrate are
entailed by the right of free association. Once again we begin with
a right that has considerable plausibility as a candidate for human
rights status. Many human needs, including needs for companion-
ship, work, etc. can only be met if people are allowed to associate

? Thus the right to marry is more than just a liberty right—it is more than merely
the right that the state not interfere with the private choices of individuals. It also
imposes a duty to make marriage possible—but not a duty to ensure that everyone
who wants to marry can do so. This is also true of the right to exit. This is the
respect in which the two rights are analogous. In other respects, obviously, they are
disanalogous—the right to marry is grounded in the positive value of the human
relationships that it can foster, whereas the right to exit is grounded in the negative
value of being forced to remain in an intolerable social milieu. That is why there
cannot be a duty on the part of one individual to marry another, but there can under
certain circumstances be a duty on the part of a state to allow a person to exercise
her right of exit by granting her a right of entry —this is the case with refugees, to
be considered in Section V.
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freely with others who agree to the association—association here
meaning being physically in the same place, able to engage in joint
activities, and so forth. A person deprived of the right to associate,
or allowed only to associate with a few others not chosen by himself,
could hardly have a decent life. But must the right be construed so
strongly that it can only be satisfied in a world where people are free
to move anywhere in pursuit of their preferred associates?

Paradoxically, the right of free association has been cited both
as a reason for having completely open borders and as a reason
why immigration controls are permissible. It can be used in the
second way because freedom of association as usually understood
also entails the right not to associate with those you do not wish
to—any association between two parties has to be voluntary in both
directions. So a political community, it is argued, has the right to
exclude people who may wish to join if its own members prefer,
for whatever reason, to keep them out.!° This argument works at
the level of the community as a whole, treated as a collective agent
with rights of association and dissociation. The argument for open
borders, by contrast, focuses on the rights of individuals. A would-
be migrant can be kept out only if there is nobody in the relevant
territory who wants to associate with him. If there is some resident A
who wants to live or work with non-resident B, then their combined
rights of free association entail that B cannot be prevented by immi-
gration controls from moving into proximity with A. Thus Hillel
Steiner presents state-imposed restrictions on freedom of movement
as coercive interference with the rights of all those who want to
house or employ outsiders: “for it is one thing for insiders to choose
to restrict entry to their own private domain, and quite another for
the state to compel them to do so’. Hard borders, Steiner concludes,
would be legitimate only in the wholly unlikely event that there
was unanimous consent by the members of a political community
to using the powers of the state to exclude outsiders.!!

I find neither of these appeals to freedom of association com-
pelling. Although my main concern is with freedom of association as
a justification for open borders, let me say briefly why the argument
in the opposite direction also fails. This argument relies on the idea

19 See C. Wellman, ‘Immigration and Freedom of Association’ (forthcoming).
1 Steiner, ‘Hard Borders, Compensation, and Classical Liberalism’, 80.
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that we have a deep interest in not being forced into association
with others against our wishes.!? It applies most clearly in the case
of intimate relationships: it would clearly be intolerable if T were
obliged to share my house or my bed with another person or persons
without my consent. The argument can be extended to certain larger
groups such as religious communities. It is important to be able to
control who participates in religious services and other rites: because
churches, for example, are communities of believers, they must have
the right to exclude atheists, Satanists, and so forth from their con-
gregations. In a much weaker form it may also apply to clubs formed
for social or recreational purposes. If I like playing golf, but for some
reason strongly dislike rubbing shoulders with one particular group,
then I ought to be able to set up a golf club that excludes them, so
long as those who are excluded have something like a comparable
opportunity to establish their own club.'® But none of these reasons
appear to apply to political communities of the size of contemporary
nation-states. These are not intimate associations. If I dislike encoun-
tering people with particular characteristics, I can arrange my life in
such a way that I will rarely if ever come across them. To justify
restricting entry on these grounds, one would have to show that
the mere presence of such people within the boundaries of the state
could reasonably be seen as harming some interest of mine. But the
only case I can imagine in which this might apply would be a confes-
sional state where the presence of unbelievers might be regarded as
disruptive of the community. Since few, if any, contemporary states
have this character, the attempt to justify a strong, general right to
exclusion by appeal to freedom of association cannot succeed. '
The argument in the other direction fares no better. Indeed, both
arguments suffer from the same fault: they try to generalize from

12 For a much fuller consideration of the underlying values at stake here, see
S. White, ‘Freedom of Association and the Right to Exclude’, Journal of Political
Philosophy, 5 (1997), 373-91.

3 There are a number of qualifications that need to be made to this claim, but I
am simply granting the point for the sake of argument.

4 T shall argue later that members of nation-states may properly consider the
impact that taking in different groups of immigrants would have on the future
character of their community— its size, its cultural complexion, and so forth—so
it is important to distinguish this argument about national self-determination from
the one I have just rejected which appeals to individual rights of free association
and dissociation.
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cases in which the freedom to associate or dissociate clearly serves
a vital human interest in order to establish an absolute and uncon-
ditional right of free association or dissociation. Why, then, does
the general value of free association not justify open borders? The
argument, as presented by Steiner for example, relies on a stylized
and very unrealistic picture of human relationships in which an
isolated A is able to enter into exclusive association with an equally
isolated B.!> In particular, A is portrayed as owning a particular
territorial site and as conducting his relationship with B entirely
on that site; B’s presence, in this picture, has no morally relevant
effects on third parties or on the wider political community to which
A belongs. But how, in fact, is B able to associate with A on the
latter’s property? Does he arrive by parachute, and if so through
whose airspace? Or if he arrives by more conventional means, for
instance by using public roads, how does he obtain permission for
his travels? These questions are meant to remind us that immigra-
tion, as usually understood, means in the first instance admission to
a political community’s public space. The immigrant is able to move
around physically under the general protection of the laws before he
is able to associate with particular persons for purposes of housing
and employment. So unless we envisage a world in which there
is literally no public space—everything is held as private property,
and would-be immigrants (or their prospective hosts) have therefore
to negotiate individually with each owner whose land they must
traverse in order to reach the territory of their preferred associate—
the interests of many others besides A and B will be affected by the
proposed association between them.!®

Given that this is so, the question we must ask about freedom of
association is essentially the same as the one we asked about freedom
of movement: why must the right be interpreted in such a broad way

15 See more generally Onora O’Neill’s discussion of Steiner in ‘Magic Associa-
tions and Imperfect People’, in B. Barry and R. Goodin (eds), Free Movement.

16 These observations may not tell directly against Steiner himself, who holds,
as do many other libertarians, a conception of rights such that the impact of the
exercise of a right on third parties is disregarded unless this impact would itself
amount to a rights-violation. As is clear from Chapter 7, my own conception is
different: in deciding what rights we have, account must be taken of the impact that
acknowledging a candidate right would have on the needs and interests of those
besides the right-holder himself. It would take us too far afield to explore this issue
in greater depth here.
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that it includes the right to associate with any person in any terri-
tory? Why is it not sufficient, in terms of the human needs and inter-
ests that association serves, to be able to consort with a sufficiently
large number of people to generate a wide choice of friends, marriage
partners, work colleagues, fellow sports enthusiasts, and so forth? It
is relevant here that granting an unlimited right to migration, on the
basis of an equally unlimited right of free association, might have
very high costs, if large numbers of people chose at the same time
to move to a small and already crowded society, putting huge strain
on its institutions and infrastructure, and thereby putting other basic
needs at risk. How, then, can it be regarded as a human right?'”

I conclude, therefore, that one cannot justify an unconditional
right to immigrate on the basis of the (genuine) human rights of
the would-be migrant, whether freedom of movement, freedom of
association, or the right to exit. Nonetheless, the needs and interests
we have considered show that such persons often have a strong claim
to be admitted, given that some of their important goals may not be
realizable without crossing state boundaries. A claim is something
less than a right, but those who refuse it must give the claimant a
reason for doing so. So now we must ask by what right the state they
want to move to can deny them entry.!® How can the state establish
territorial rights that allow it to determine who can and who cannot
be admitted to the territory it controls?

7 Tt might be said that the same applies to the civil right to freedom of movement
within a society—yet we continue to regard this as a genuine right. But (a) it
is improbable that very large numbers of people would wish to move within a
society that guarantees adequate standards of living to all its members, whereas the
possibility of large-scale transnational migration is a real one; () if it seemed likely
that there would be excessive movement to one region or one city within a society,
the state would have a range of policy instruments to counteract this— e.g. it could
offer job or housing subsidies to encourage people to stay where they were—and
in the extreme case it could indeed legitimately place restrictions on freedom of
movement, as indeed it already does to a considerable extent, as noted earlier. Even
the civil right to free movement is not absolute.

8 Tt is important to see that this is a separate question that requires its own
answer. The fact that A does not have a right to do something does not entail that B
has a right to prevent him from doing that thing, as Hart’s well-known example of
the two people who both spot a ten-dollar bill lying in the street illustrates. Neither
person has a right to the money (in the sense that implies a duty on the part of others
to let him have it) but equally neither has the right to stop the other from making
a dash and grabbing the bill. See H. L. A. Hart, ‘Are there any Natural Rights?’, in
A. Quinton (ed.), Political Philosophy (Oxford: Oxford University Press, 1967), 57.
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To answer this question we need to consider two issues separately.
The first issue is how, in general, to justify the state’s claim to a
monopoly of political authority throughout the territory it controls.
How can the state have the right to apply law and other instruments
of public policy to everyone and everything within a particular geo-
graphical area? The second issue is how particular territorial rights
are established. Why should this state have the right to exercise
political authority within zhese boundaries? These two issues have
to be addressed in quite different ways.

The first involves one of the central questions of political philoso-
phy, and I can only sketch an answer here.!” If we consider the range
of functions that modern states perform, it quickly becomes obvious
that these functions cannot be carried out effectively unless the state
has authority over a determinate territory. In saying this, I do not
mean to beg any questions about whether that authority should
be unitary or multilayered; there may well be good reason to have
different levels of government operating over different areas—for
instance, to have a federal state, and/or city-level governments with
extensive powers. But these subordinate authorities will also have
well-defined geographical limits, and the division of law-making and
other powers between these bodies and central government will be
specified in some detail. The existence of such authority makes it
possible for people at any given location to know which legal regime
they are subject to, and which other policies apply to them. And this
enables many human activities to take place that would be difficult
or impossible in the absence of such certainty. Economic activity,
in particular, can proceed on the basis that everyone in a particular
place is subject to the same laws of contract, employment, and so
on. Meanwhile, the state itself can engage in a range of activities
such as establishing transport systems, planning the use of physical
space, and protecting the natural environment, that would not be
possible in the absence of well-defined geographical limits to its
authority. Assuming that such activities are broadly advantageous
to citizens, the justification for states having the right to exercise

% See also my critical appraisal of Robert Nozick’s answer to this question
in “The Justification of Political Authority’, in D. Schmidtz (ed.), Robert Nozick
(Cambridge: Cambridge University Press, 2002).



Immigration and Territorial Rights 215

their authority over a given territory is utilitarian in character:
everyone subject to such authority can expect to benefit from its
existence.

Another way to make the same point is to imagine two commu-
nities intermingled on the same territory, each subject to a different
political authority responsible for law enforcement etc. Assume that
members of the two communities are generally well disposed to one
another. It would, nonetheless, be very difficult for their members to
cooperate with one another, or to solve all kinds of collective prob-
lems such as where to build roads, or how to control environmental
pollution. Even simple person-to-person dealings —for example, dis-
putes over property, contracts, and personal injury —would be hard
to conduct until it was agreed whose law should govern them. This,
apparently, was how things were in parts of Europe in the early
Middle Ages, where law was personal rather than territorial —each
person lived according to customary law of the particular commu-
nity to which he belonged and carried this law with him wherever
he went. The result was chaotic: ‘the presence side by side of men
who belonged by birth to different peoples had at first resulted in
the most singular medley that ever confronted a professor of law in
his nightmares.”?° To cope with this, the practice evolved of making
participants in legal transactions declare in advance which law they
considered themselves subject to. It is easy to see how arbitrary
and unpredictable such a system will be, and the enormous benefit,
by comparison, of having a uniform set of laws applied through-
out a defined territory —in short, the benefit of having a territorial
state.

The implication of this for immigration is that a person who
stands on any particular piece of ground is rightfully subject to the
authority of the state whose laws apply there, if there is such a state.
This holds no matter how or why the person in question arrived at
the place where he now stands—even if, say, he was washed ashore
after a shipwreck. He cannot claim immunity on the grounds that he
has not given his consent to the state’s authority. And that author-
ity must include the right to require him to leave, since a system
of territorial authority cannot function without some control over

20 M. Bloch, Feudal Society (London: Routledge and Kegan Paul, 1962),
vol. I, 111.
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who falls within its scope.?! This is sometimes expressed using the
language of sovereignty —states must be sovereign, and sovereignty
entails the right to exclude—but I prefer not to use this term, since it
suggests that the state is subject to no restrictions in its treatment of
would-be immigrants.?? In contrast, I think that the state is bound to
treat those who arrive on its territory, or more generally apply to be
admitted, fairly and with respect for their human rights, so there are
certainly limits to its authority. But for the reasons given earlier, this
does not entail that it must admit all those who want to enter—their
human rights do not reach so far. I will return later to the question
of refugees, who can claim that only admission will safeguard their
basic rights. But first I need to complete my defence of the state’s
right to control a definite territory.

The general justification that I offered cited the overwhelming
benefits of a territorially defined system of law and public policy.
But this does not show why any particular state can legitimately
claim authority over any particular territory. An immigrant might,
therefore, challenge Spain’s right to exclude him from the particular
patch of land he wants to enter even while conceding the general
argument in favour of territorial authority. So how can particular
territorial claims be justified?

One might think it was sufficient for a state to show that its
exercise of authority over a given territory was effective—that it
passed a certain threshold in terms of securing the interests of those

21 Tt is true that subordinate authorities such as city governments do not have
such control—but they are protected by a central authority that does. As Walzer
has put it, ‘neighborhoods can be open only if countries are at least potentially
closed.... To tear down the walls of the state is not...to create a world without
walls, but rather to create a thousand petty fortresses’. M. Walzer, Spheres of Justice:
A Defence of Pluralism and Equality (Oxford: Martin Robertson, 1983), 38-9.

22 Or perhaps only to procedural restrictions on how it deals with them. Com-
pare Sidgwick: ‘A State must obviously have the right to admit aliens on its own
terms, imposing any conditions on entrance or tolls on transit, and subjecting
them to any legal restrictions or disabilities that it may deem expedlent It ought
not, indeed, having once admitted them, to apply to them suddenly, and without
warning, a harsh differential treatment; but as it may legitimately exclude them
altogether, it must have a right to treat them in any way it thinks fit, after due
warning given and due time allowed for withdrawal.” [H. Sidgwick, The Elements
of Politics, 2nd edn (London: Macmillan, 1897), 248] S1dgw1ck does, however, go
on to say that the state must refrain from injuring the aliens it has admitted, or
allowing them to be injured by private individuals—in other words, it has a duty of
care towards them.
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within the territory —to settle the matter. That has traditionally been
the position so far as international law is concerned, and recent
developments essentially involve raising the bar somewhat, so that
legitimacy comes to depend on meeting certain human rights stan-
dards as well as preserving social order generally.?> The argument
for this is that any further requirement opens the door to a range
of irresolvable disputes about territorial rights —there are barely any
borders in the world that can be regarded as uncontentious, so the
only reasonable position is to regard the de facto boundaries of
effectively functioning states as sacrosanct. Against this, however,
we must consider the large number of cases in which boundaries
have indeed been altered, by the creation of new states, or the union
of existing ones, or in some other way, and these transitions may
occur quite smoothly. So we cannot avoid giving some answer to the
question of how specific territorial claims can be justified.

States can only claim territorial rights, in my view, as representa-
tives of the peoples that they govern: such rights, in other words,
belong fundamentally to the people collectively and are exercised on
their behalf by the state they have authorized to do so. The central
cases, and the ones I shall consider, are those where rights are held by
nations, but the account may prove to be extendable to other human
groups that lack some of the characteristics of nations proper, for
instance aboriginal groups.

National rights to territory have been claimed on a variety of
different grounds, ranging from original occupation—our ancestors
lived here in the distant past— to national destiny — we can only fulfil
our national mission by controlling this piece of land. Rather than
reviewing all of these claims, I shall simply present what I take to be
the strongest case for territorial rights and consider some objections
to it.>* Consider a nation that over a long period occupies and trans-
forms a piece of territory and continues to hold that territory in the
present. This unavoidably has a number of consequences. First, there
is a two-way interaction between the territory and the culture of
the people who live on it. The culture must adapt to the territory

2 For a thorough exploration of this condition for political legitimacy,
see A. Buchanan, Justice, Legitimacy, and Self-Determination (Oxford: Oxford
University Press, 2004), Part II.

2 For an excellent systematic review, see T. Meisels, Territorial Rights
(Dordrecht, The Netherlands: Kluwer, 2005).



218  National Responsibility and Global Justice

if the people are to prosper: it matters whether the climate is hot
or cold, the land suitable for hunting or agriculture, whether the
territory is landlocked or open to the sea, and so forth. But equally
the territory will in nearly every case be shaped over time according
to the cultural priorities of the people, as fields are marked out and
cultivated; irrigation systems are created; villages, towns, and cities
are built; and so forth, so that eventually the face of the landscape
may be changed beyond recognition. It has become the people’s
home, in the sense that they have adapted their way of life to the
physical constraints of the territory and then transformed it to a
greater or lesser extent in pursuit of their common goals. It does
not matter here that the transformation may not be coordinated or
consciously intended by the participants, so long as it reflects their
shared cultural values: following the analysis of Chapter 5, this is
sufficient for us to say that the nation is responsible for the eventual
character of the territory it inhabits.

From this further consequences follow. The first is that the nation
as a whole has a legitimate claim to the enhanced value that the
territory now has, so long that is as we accept the idea of inherited
national responsibility defended in Chapter 6. Placing a figure on
that added value may be impossible for reasons given in Chapter 3,
but that does not create any problems so long as the nation in
question continues to hold the territory. And because the enhanced
value cannot be separated from the territory itself —it is embodied in
cultivated fields, buildings, roads, waterways, and all the rest—there
is no way in which the nation could retain the value it has created
but not the territory.

Besides this quasi-Lockean basis for territorial rights, there is a
quite separate consideration having to do with the symbolic sig-
nificance of national territory.?® Living on and shaping a piece of
land means not only increasing its value in an economic sense, but
also (typically) endowing it with meaning by virtue of significant
events that have occurred there, monuments that have been built,
poems, novels and paintings that capture particular places or types
of landscape. Those living in the present may attach more or less
value to living in a place that is rich in historical meaning, though

% The distinction between the two approaches is emphasized in Meisels, Terri-
torial Rights, ch. 6.
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my sense is that this has come to matter more as a global consumer
culture permeates so many other aspects of life. The case for having
rights over the relevant territory is then straightforward: it gives
members of the nation continuing access to places that are especially
significant to them, and it allows choices to be made over how these
sites are to be protected and managed.

I have based my argument on the central case of a nation that
has occupied and transformed territory over a long period —for cen-
turies perhaps. Other cases may lack one or more of the features I
have cited. Some peoples may live on land while doing very little to
reshape it; yet the land may hold enormous symbolic significance for
them. The period over which land has been occupied may be much
shorter, in which case there may have been a dramatic increase in its
value, but far less by way of historical associations. So the strength
of the claim to territorial rights may vary. And, of course, there may
be competing claims from other groups. But let me move straight
on to consider objections to the occupancy/transformation basis for
territorial rights.

The first of these is that occupancy and transformation only count
for anything if the occupiers had a right to the territory in the first
place By way of analogy, if T steal property and then transform it
in some way, this is by no means sufficient to establish my right
to the thing I have stolen. So unless territorial rights are immacu-
late from the very beginning, what happens later does not change
the picture, ethically speaking. According to this objection, every-
thing hinges on how the original appropriation of territory can be
justified.

It should be clear, I hope, that if nation B expels nation A from
the territory it has occupied historically and begins to occupy and
cultivate that land, it does not immediately acquire territorial rights,
according to my account. On the contrary: nation A’s claim to be
returned to its homeland is plainly the stronger when we consider
the various factors that I have canvassed as relevant to such rights
(the cultural fit between people and land, the value they have added,
and the symbolic significance it holds for them). On the other hand,
as time passes nation B will begin to have claims that resemble those
of A (nation A may or may not develop occupancy claims in some
other place). Who has the better title at any moment will be a matter
of judgement; but even if B’s claim is successful, members of B may
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owe members of A compensation for the effects of their expulsion,
according to the principles of historical responsibility outlined ear-
lier in this book. So the view I am defending does not amount to
a charter for thieves or anything of that sort, although it does allow
the occupancy and use of land over a long period eventually to trump
the territorial claims of the original possessors.

The alternative position suggested by the objection also seems
impossibly demanding. What would count as having an unblemished
original title to land? Presumably it would mean occupying land
that has had no previous inhabitants (or that has been voluntar-
ily relinquished by its previous occupants), while respecting some
quasi-Lockean ‘enough and as good’ condition to ensure that the
occupation was not depriving others of an equal chance to acquire
territorial rights. Given the tides of human history, whose present
title would meet this condition? Perhaps the Icelanders’: when the
Nordic settlers arrived there from the ninth century onwards, there
was no one to displace, and holding on to that windswept and largely
infertile island has surely not involved a breach of any Lockean
proviso. Such rare cases apart, those who hold territory now do so as
a result of a very long history of human movement, infiltration and
conquest, some of whose episodes will involve injustice. So although
insisting that nations’ territorial claims only deserve respect if a valid
original title can be established might seem helpful to the cause of
immigrants, it would also have the effect of putting virtually all
borders into question, opening the way to arbitrary annexations,
secessions, dismemberments, and so forth. We must surely allow
that occupying and transforming land over a sufficiently long period
gives a people rights to that land that if not absolute are at least
superior to those of other claimants, even if their ancestors in the
distant past were invaders or conquerors.?®

Another objection to the position I am advancing on territorial
rights draws an analogy with rights to private property. Even strong
defenders of property rights usually concede that such rights may
be overridden by urgent human need. A starving man may feed
himself from the crop growing in someone else’s field, and it would

%6 For cogent general considerations in support of this view, see J. Waldron,
‘Superseding Historic Injustice’, Ethics, 103 (1992-3), 4-28.



Immigration and Territorial Rights 221

be wrong to use force to prevent him. Having satisfied his hunger
he may owe compensation to the landowner, but for the moment
his need is paramount. Consider then by analogy an immigrant who
claims that his need for subsistence, say, gives him the right to access
to the state’s territory, on the basis that this is the only way he
can get that subsistence. Can the state justifiably use force to keep
him out?

I accept that territorial rights are never absolute, and that claims
of material necessity —or more generally claims based on human
rights—can sometimes place limits on their exercise. But it is impor-
tant to recall that such claims are held in the first place against all
those able to meet the need or protect the right, and the claimant
cannot choose who bears the specific remedial responsibility in his
case. As we saw in Chapter 4, assigning remedial responsibilities is
not straightforward in situations where there are many agents each
of whom might be able to help the patient. The starving man can
eat from the field where he finds himself because we assume that
this is the only source of nourishment presently available to him. In
the same way, an immigrant who arrives willy-nilly on the territory
of a particular state—a person who has been drifting on the open
sea, for example—is owed an immediate duty of care by that state.
But more typically people who are moving to protect their human
rights could potentially enter any one of a large number of states,
each of which can offer them the necessary protection. Ideally, one
might think, some system of assignment should be put in place to
deal with this problem: I shall ask in a moment how feasible this
is. But meanwhile the immigrant cannot demand admission to any
particular state: his rights do not trump rights to territorial integrity,
even though they cast a shadow over those rights. The shadow they
cast is that a state that claims legitimate authority over a territory
must also take reasonable steps to protect the human rights of those
whose position is worsened by the boundaries it defends—which
might mean, in special circumstances where there is no alternative,
allowing them to come in (in other circumstances the state might, for
instance, offer them protection in the place where they now reside).
In other words, it cannot, ethically speaking, defend its boundaries
and do nothing else in a world where human rights are in many
places insecure.
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We have seen so far that immigrants cannot, in general, claim that
they have a basic human right to cross national boundaries, while
states may be able to establish territorial rights as representatives
of the peoples who have occupied and transformed the territory
in question. But although these two propositions taken together
may establish that states can have the right to control entry, they
do not show that states onght to exercise that right, or how they
should exercise it, if they do. Even if would-be immigrants do not
have a right to migrate, they do in most cases have a strong inter-
est in doing so; their opportunities will often be greatly enlarged
if they are allowed to move and become citizens of their chosen
political community. So if the state is going to turn them away,
or pursue a selective admission policy, it must be able to offer a
justification for doing so. It cannot, as we have seen, appeal sim-
ply to freedom of association, and say that it is entirely at liberty
to choose who comes in and who does not. The analogy with a
private club fails, partly because the reasons that the members of a
club can give for excluding unwanted applicants do not apply here,
and partly because the costs of exclusion are typically much greater
for the person who is turned away. Would-be immigrants who are
prevented from entering cannot ‘start their own club’ elsewhere.
There is nowhere for them to do this—no uninhabited portions
of the earth that can easily sustain human life—and they would
not have access to the physical and human capital that an existing
developed society can offer. They are owed an explanation for their
exclusion.

An adequate explanation will be one that links immigration policy
to t