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Preface

In the fourth grade, when my parents suggested that I join them in converting
to the Episcopal Church, I invoked the First Amendment in defense of my right
to remain a Southern Baptist. (Not until much later did I learn that the First
Amendment only limited government, not parents.) That episode began the gen-
esis of this book. In a segregated Kentucky public high school where students
were punished for writing a letter in support of boys at another southern school
who wore long hair, I wrote my main tenth grade paper defending the Supreme
Court’s desegregation decisions and arguing for freedom of speech. I had found,
read, and been totally persuaded by John Stuart Mill’s On Liberty.

College study of modern theorists such as Freud, Marx, and Manneheim and
of psychological notions such as cognitive dissonance and processes of selective
observation and retention undermined my intellectual confidence in Mill’s the-
ory. At the same time, observations of the irrationality of “educated” people’s
reasoning in justifying the Vietnam war undermined my belief in the effective-
ness of free speech in practice. (What—other than psychological theories—could
explain how a former Dean of Yale Law School could argue in the fall of 1969
that opponents of the war in Vietnam had never offered any alternatives to the
administration’s policies?) But the discussions and experiences surrounding my
participation in political events—McCarthy’s presidential campaign, tear-gas
and police riots in the streets of Chicago at the 1968 Democratic Convention, a
nine-day occupation of a research lab at Stanford the following spring, or Peo-
ple’s Park demonstrations at Berkeley-—increasingly led to a belief in the impor-
tance of individual liberty as well as structural change as fundamental both for
a good society and, more to the point, for progressive change. Key to much of
“radical” resistance of this period was the attempt to act in ways that were them-
selves more legitimate (and also more honest and open) than the practices and
forces we were opposing. These undergraduate experiences led directly to my
understanding of free speech as an aspect of practice that would be part of a
more valid civic order and a practice that would help achieve democratic, pro-
gressive change—notions that Chapter 5 tries to systematize.

My law studies also figure prominently in the book’s development. A major
reason that I began teaching law in 1972 immediately after graduation was to
have time to finish my third year law school paper, written under Thomas Emer-
son who, in addition to being the country’s foremost First Amendment scholar,
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was also the professor whose personal and intellectual integrity stood out as
most exemplary of all my law school teachers. This third year paper already
contained versions of Chapters 1, 2, 3, 4, and 5 of this book. And I had also by
then, partly on the basis of my study of Max Weber under David Trubek, began
work on the material that became Chapter 9.

In addition to people previously thanked in articles that have been revised
to become the center of this book, this personal history helps show the tremen-
dous debt this book owes to the guidance and tolerance of my parents, the stim-
ulation of my undergraduate professors, particularly Charles Drekmeier, Yosel
Rogat, and Barton Bernstein, and to constant discussions with many student
and ex-student radicals, people such as David Harris and Paul Ruppert, whose
integrity, critical intelligence, and constant questioning provided the best of edu-
cations. Still, the result is a very “liberal” theory—Iiberal, however, when the
key to liberalism is seen to be its potentially and historically “revolutionary”
normative content, which centers on achieving maximum human liberation and
equal respect for each person—not liberalism’s more historically variable and,
now, arguably regressive social theory and institutional content.

This book encompasses edited and revised versions of articles on the First
Amendment published in Iowa Law Review, U.C.L.A. Law Review, University
of Southern California Law Review, University of Miami Law Review, and
Northwestern Law Review. Chapter 9 also includes sections drawn from an arti-
cle on property and liberty published in the University of Pennsylvania Law
Review. Some material that is new to this book has benefited from comments at
a faculty seminar at Harvard Law School and a symposium on the First Amend-
ment at Cardozo Law School and at the James Madison Days Symposium in
Madisonville, Kentucky. Kent Greenawalt offered helpful and challenging com-
ments on Chapter 3’s discussion of coercion. I received valuable typing assis-
tance from Debbie Neary. Carol Sanger, Simon Roberts, and editors and outside
reviewers at Oxford University Press made very helpful editorial suggestions.
And I have benefited, although I am sure the final product shows this less than
many would wish, from constant discussions with law teachers and other friends
and from published commentary and criticisms of my prior articles.

New York C.E.B.
January 1989
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Introduction

Despite nearly universal acclaim for the value of free speech, little agreement
exists concerning its scope. Do rock concerts, cigarette ads, pornography, libel-
ous statements, racial slurs, coercive threats, incitements to crime, political lies,
and commercial fraud constitute “speech” or expression covered by the notion
of free speech? Are draft-card burnings, picketing, hair styles, and nude dancing
forms of expressive conduct that should be treated as speech? Do group boy-
cotts, intimate consensual sexual activity, parades, and sit-ins constitute ““peace-
able assemblies” (or speech) for constitutional purposes? By exploring several
possible rationales for freedom of speech, and defending one, this book will
address the issue of coverage.

I will conclude that a “marketplace of ideas™ theory is the dominant rationale
given for freedom of speech and that it is not persuasive. In its place, I will
elaborate and defend a second rationale that also ubiquitously appears in the
cases. The defense of this second, “liberty” theory will show its superiority to
various versions of the currently dominant marketplace interpretation. This sec-
ond rationale will provide a firm foundation for a somewhat different, and gen-
erally more extensive, realm of free expression.

Part I elaborates and evaluates these rationales. Chapters 1 and 2 analyze
marketplace of ideas theories, beginning with the most prominent, “classic”
model, best described by John Stuart Mill. Chapter 3 elaborates and defends the
liberty model. Chapter 4 develops the implications of the liberty model for
expressive conduct. Part I ends with a speculative chapter that considers the rela-
tionship between the liberty theory, the process of change, and visions of democ-
racy. Overall, Part T concludes that the classic marketplace of ideas theory
depends on implausible assumptions for its coherence. It shows that the market
failure version of the marketplace of ideas theory is unworkable, dangerous, and
inconsistent with a reasonable interpretation of the purpose of the first amend-
ment. Likewise, the political speech theory either succumbs to the criticisms of
the marketplace theories or cannot justifiably be limited to political speech.
Although the Court consistently has used and proclaimed the classic market-
place of ideas theory and though most modern reformist proposals recommend
a market failure theory, Part I argues that the liberty theory provides the most
coherent understanding of the first amendment. Adoption of this theory, which
delineates a realm of individual liberty roughly corresponding to noncoercive,
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4 Theory

nonviolent action, would have major, salutary implications for judicial elabo-
ration of the first amendment.

Often the classic marketplace of ideas theory and the liberty theory reach
similar conclusions concerning coverage and protection. Even then, there is
pragmatic merit in getting the grounds of judgment right. Moreover, Part I
examines in passing numerous situations where the two theories diverge. Part 11
applies the liberty theory in two areas where existing doctrine is particularly
muddled. Chapters 6, 7, and 8 argue for an “absolutist,” liberty approach to
time, place, and manner regulations. Chapter 9 looks at liberty in the commer-
cial sector and concludes that commercial speech should not receive protection.
Chapters 10 and 11 argue that the press clause is a structural provision that has
a fourth-estate function. Although it serves liberty instrumentally, this structural
theory is independent of but congruent with the liberty theory of the rest of the
book. These chapters conclude, on the one hand, that the independence of the
press should be much more protected than current doctrine recognizes but, on
the other, that this protection is consistent with considerable governmental
structural regulation, even with guild socialism for the press. Finally, recognizing
that the book exhibits a particular style of constitutional interpretation, I briefly
describe and defend this approach to interpretation.

The classic marketplace of ideas model argues that the truth (or the best per-
spectives or solutions) can be discovered through robust debate, free from gov-
ernmental interference. Defending this theory in On Liberty,' John Stuart Mill
argued that three situations are possible: (1) if heretical opinion contains the
truth and we silence it, we lose the chance of exchanging truth for error; (2) if
received and contesting opinions each hold part of the truth, their clash in open
discussion provides the best means to discover the truth in each; (3) even if the
heretical view is wholly false and the orthodoxy contains the whole truth, there
is a danger that the received truth, unless debated and challenged, will be held
in the manner of prejudice or dead dogma, its meaning forgotten or enfeebled,
and, therefore, this truth will be inefficacious for good.” Moreover, without free
speech, totally false heretical opinions, which could not survive open discussion,
will not disappear. Instead, driven underground, these opinions will smolder,
their fallacies protected from exposure and opposition.® According to this mar-
ketplace of ideas theory, the value of speech lies not in the liberty interests of
individual speakers but in the societal benefits derived from unimpeded discus-
sion.* This social gain from unimpeded discussion is so great, and any loss from
allowing speech is so small, that society should not tolerate any restraint on the
verbal search for truth.

Real-world conditions prevent the completely laissez-faire economic mar-
ket—praised as a social means to facilitate the optimal allocation and produc-
tion of goods—from achieving the socially desired results. Similarly, critics of
the classic marketplace of ideas theory point to factors that prevent it from suc-
cessfully facilitating the discovery of truth or from generating proper social per-
spectives and decisions.’ Because of oligopolistic control of the media, lack of
access for disfavored or impoverished groups, overwhelmingly pervasive partic-
ipation by favored groups, techniques of behavior manipulation, irrational
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responses to propaganda, and the nonexistence of value-free, objective truth, the
marketplace of ideas fails to achieve optimal results. Therefore, advocates of the
market failure model conclude that sensitive state intervention in the speech
arena, just as in the economic arena, is sometimes necessary to correct for these
failures.® Broadly based, effective, if not equal access to the marketplace of ideas
must be guaranteed if freedom of speech is to promote socially desirable per-
spectives and decisions.

The liberty model holds that the free speech clause protects not a market-
place, but rather an arena of individual liberty from certain types of govern-
mental restrictions. Speech or other self-expressive conduct is protected not as
a means to achieve a collective good but because of its value to the individual.
The liberty theory justifies protection of expression because of the way the pro-
tected conduct fosters individuals® self-realization and self-determination with-
out improperly interfering with the legitimate claims of others. Of course, the
liberty theory must specify what conduct is protected. I investigate the nature of
speech-—its uses and how it typically affects the world—and review generally
accepted notions of the values of activities protected by the first amendment. I
then argue that the constitutional protection of free speech bars certain govern-
mental restrictions on noncoercive, nonviolent, substantively valued conduct,
including nonverbal conduct. In this liberty interpretation, first amendment pro-
tections of speech, assembly, and free exercise of religion are merely different
markers bounding a single realm of liberty of self-expression and self-determi-
nation. Although each concept provides illumination, the concept of protected
speech most clearly delineates its scope.” Finally, the broadened scope of protec-
tion required by the liberty theory cures major inadequacies of the marketplace
of ideas as a social process for finding or creating societal “truth.” The liberty
model thereby provides protection for a progressive process of change.
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The Classic Marketplace
of Ideas Theory

THE THEORY AND ITS ASSUMPTIONS

And though all the winds of doctrine were let loose to play upon the earth, so
Truth be in the field, we do injuriously, by licensing and prohibiting to mis-
doubt her strength. Let her and Falsehood grapple: who ever knew Truth put
to the worst, in a free and open encounter.’

John Milton’s imagery received possibly its best elaboration by John Stuart Mill,
whose arguments are summarized in the Introduction. According to this classic
theory, truth is discovered through its competition with falsehood. But why bet
that truth will be the consistent or even the usual winner? It is not self-evident
that this would happen. It would, however, given certain crucial assumptions,
all found in Mill’'s On Liberty. A clear understanding of the classic theory
requires knowledge of the assumptions on which it relies and clarity as to how
those assumptions are necessary for the theory’s persuasive force.

First, truth must be “objective” or “discoverable.” Truth is able to outshine
falsity in debate or discussion only if truth is there to be seen. Discussion that
compares verbal claims to “reality” might be expected to determine which
claims are more accurate.? Thus, if truth is objective, if there is a reality to which
the claims can be compared, debate might be expected eventually to show the
errors of falsehood and, thereby, lead to its rejection.

Instead, if truth is subjective, if it is chosen or created, an adequate theory
must explain why and how the usually unequal advocacy of various viewpoints
leads to the “best choice.” Why does protecting speech freedom from state reg-
ulation provide a proper or legitimate process of choice or creation? Why not
protect people’s freedom to engage in “experimental” practices as a means for
choosing their preferred truth? Or regulate speech in a manner that results in
greater equality of opportunities to create our truths? Each practice, including
free speech, predictably leads to or creates different truths. The classic theory
does not explain why the ones created by free speech would be best. These prob-
lems go away, however, if there is only one objective truth to discover.

Second, the classic theory does and must assume that pcople are basically
rational. People must possess the capacity correctly to perceive truth or reality.

6



The Classic Marketplace of Ideas Theory 7

This rationality assumption has two aspects. For the rationality assumption to
hold, a person’s personal history or position in society must not control the man-
ner in which he or she perceives or understands the world. If people’s percep-
tions are social creations, and if people’s social experiences are radically differ-
ent, they will radically differ in how they see and understand the world. Mere
discussion would be inadequate for eliminating these differences in experience
and position and, therefore, inadequate for discovering either objective truth or
the uniformly “best” perspectives. Perceptions of truth would vary. Reason
employed in discussion might accomplish something but could not provide an
Archimedean point from which to gain an unbiased insight into reality. The
dominance of one perception over another would depend, at least in part, on
arbitrary social circumstances and power relations among social groups.

In addition, for the rationality assumption to hold, people’s rational faculties
must enable them to sort through the form and frequency of message presenta-
tion to evaluate the core truth in the messages. Otherwise, the marketplace of
ideas would only promote acceptance of those perspectives that were most effec-
tively packaged and promoted.

The value of a properly working marketplace of ideas follows from a third
set of interrelated assumptions. The discovery of truth must be desirable—for
example, because truth provides the best basis for action and, thereby, uniformly
promotes human interests. If “objective” truth provides the best basis of action,
then as humanity progressively finds more truth, the diversity of practice as well
as of opinion® should gradually narrow. Cultural pluralism should progressively
diminish. Moreover, truth would provide the basis for resolving value conflicts.
For objective truth to be the proper basis of action implies that people’s real
interests do not conflict. In contrast, if truth is not objective or is not the best
basis of action, there could be intractable value conflicts. Then the value of the
marketplace of ideas would be unclear. Whether robust debate is useful would
depend on whether it advanced or obstructed the interests of the group one
favors or the group that “ought’ to prevail.

Given the marketplace of ideas theory’s assumptions about the objective
nature of truth, the rational capabilities of humans, and the unity of the real
aims of people,’ the presentation of conflicting arguments and insights can be
expected to aid people in discovering truth. In contrast, regulation of speech
would only undermine the discovery and recognition of truth and impede wise,
well-founded decision making.

JUDICIAL ADOPTION

The marketplace of ideas theory consistently dominates the Supreme Court’s
discussions of freedom of speech.’ Marketplace imagery (“competition of ideas,”
the value of “robust debate™) pervades judicial opinions and provides justifica-
tion for the courts’ first amendment “tests.” A brief review of three prominent
tests and several doctrinal contexts illustrates this judicial reliance on the classic
marketplace theory.

Holmes and Brandeis grounded the clear and present danger test® on the clas-
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sic marketplace model: “[T]he ultimate good desired is better reached by free
trade in ideas . . . [TThe best test of truth is the power of the thought to get itself
accepted in the competition of the market.”” Likewise, “freedom to think as you
will and to speak as you think are means indispensable to the discovery and
spread of political truth.”® Like Mill, Holmes and Brandeis talk glowingly about
the discovery of truth and the “power of reason as applied through public
discussion.”

The logic of their clear and present danger test derives directly from the mar-
ketplace of ideas theory. Since speech is normally the means relied on to elimi-
nate error, suppression should not be allowed unless the danger of speech is
“clear.” Otherwise, as Brandeis indicated, suppression is likely to perpetuate
error and be based on irrational fear, like the fear of witches exhibited by men
when they burned women.'® More important, it must be “present”’—because if
“there is opportunity for full discussion” or “if there be time to expose through
discussion the falschood and fallacies ... the remedy to be applied is more
speech.”'! If the danger is not “present,” the gravity of the evil and the proba-
bility of its occurrence'? must be irrelevant. Given faith in reason and discus-
sion, if people choose the presumed evil after hearing both sides, that supposed
evil must now be assumed to be the best—or the best we have yet discovered.
Thus, “if in the long run the beliefs expressed in proletarian dictatorship are
destined to be accepted . . . the only meaning of free speech is that they should
be given their chance and have their way.”!* In other words, protection must be
given to speech as long as the marketplace continues to operate. “Harms” result-
ing from speech cannot justify suppression as long as the harm results from peo-
ple being convinced by the robust debate. (If the “right” side failed to partici-
pate, these nonparticipants, not those spreading the supposedly evil counsel, are
at fault. The government acts improperly if it restricts those who do participate
in the debate.)

Indeed, the development of the clear and present danger test by Holmes and
Brandeis merely repeats insights made in the classic formulation of the market-
place of ideas theory. John Stuart Mill had already noted that

[E]ven opinions lose their immunity when the circumstances in which they
are expressed are such as to constitute their expression a positive instigation
to some mischievous act. An opinion that corn dealers are starvers of the poor
... ought to be unmolested when simply circulated through the press, but
may justly incur punishment when delivered orally to an excited mob assem-
bled before the house of a corn dealer, or when handed about among the same
mob in the form of a placard."

In Roth v. United States,"” Justice Brennan denied obscenity constitutional
protection precisely by identifying obscenity as that material that does not con-
tribute to the marketplace of ideas. Many liberals quarrel with the factual
descriptions, but they are crucial for the Court’s conclusion that obscenity is
“utterly without redeeming social importance.”'¢

The Court in Roth recognized that “all ideas having even the slightest
redeeming social importance . .. have full protection.”'” In regulating speech,
the government must be neutral toward different ideas. Content discrimination
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amounts to forbidden censorship. Censorship is avoided only if all communi-
cations containing messages or conveying ideas are protected.'® Brennan recog-
nized that “the protection given speech and press was fashioned to assure unfet-
tered interchange of ideas for the bringing about of political and social changes
desired by the people.”’® Thus, an allegedly obscene communication has
“redeeming social importance” and is not legally obscene if, but only if, the pub-
lication participates in the marketplace of ideas.”® “[T]he First Amendment’s
basic guarantee is of freedom to advocate ideas, including unorthodox ideas,
controversial ideas, even ideas hateful to the prevailing climate of opinion.””'

The Court, in rejecting two obvious objections to its analysis, further high-
lights its reliance on the marketplace theory. First is an issue raised by Justice
Douglas when he asks:

When the Court today speaks of “social value,” does it mean a “value” to the
majority? Why is not a minority “value” cognizable?. .. [I}f the communi-
cation is of value to the masochistic community or to others of the deviant
community, how can it be said to be “utterly without redeeming social impor-
tance”? “Redeeming” to whom? “Importance” to whom??

Douglas finds “social value” not in the masochistic material’s contribution to
the pursuit of truth in the marketplace of ideas, but in its contribution to “the
needs of this group.”® Douglas could have further argued that people’s willing-
ness to pay money for the material proves that the material has some value. Any
obscenity that sells has “social value.”

To avoid Douglas’ constitutional conclusion without rejecting his accurate
factual observations, the Court must interpret “social value” from the perspec-
tive of the marketplace theory. The Court can plausibly conclude that the will-
ingness to pay only indicates the value of obscenity for the entertainment “needs
of the group.” “Real” literature’s redeeming social value in the marketplace of
ideas follows from its insights into or its advocacy of ways of life and not from
its mere use within a way of life. It has value because it presents information or
argument, even if ineloquent, relevant to ideas, not merely because it is part of
a practice that embodies certain ideas. In contrast to real literature, the “value”
of hard-core pornography, according to Professor Frederick Schauer with whom
the Court implicitly agrees, is as a sex aid. Schauer argues that obscenity is
excluded from first amendment protection not because “it has a physical effect,
but [because] it has nothing else.”” This understanding of obscenity and the
Court’s emphasis on the marketplace of ideas are implicit in the Court’s argu-
ment that “to equate the free and robust exchange of ideas and political debate
with commercial exploitation of obscene material demeans the grand concep-
tion of the First Amendment.”® Despite liberal protests that hard-core pornog-
raphy provides relevant information, most would agree with the Court’s assess-
ment that it contributes little to the marketplace of ideas.’® Defenders of
pornography may do well to follow Douglas and find the constitutionally rele-
vant value in the freedom “to enjoy” obscenity rather than in the operation of
a marketplace of ideas.

Second, the Court, following the logic of the marketplace theory, often says
that speech is protected because of'its role in “bringing about political and social
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change”-—or its role in supporting some, and undermining other, social prac-
tices. Yet obscenity is clearly political. Major arguments for banning obscenity
are either that it reinforces certain (objectionable) social practices or that it con-
tributes to (undesirable) social change.”” Some claim that obscenity leads to vio-
lent sex crimes. Most would agree that its use affects the moral or cultural tone
of the community. Forceful analyses argue that pornography contributes to or
reinforces the subordination of women.”® Of course, this debate is two-sided.
Obscenity has also been argued to serve positive, even feminist, values.”

Despite these (negative or positive) contributions to bringing about social or
political change, the Court’s reliance on the marketplace theory explains its
refusal to protect obscenity. Use of obscenity, like engagement in any activity,
can influence people’s attitudes and ideas. In the marketplace of ideas theory,
however, speech must bring about change by the (at least partly) rational process
of convincing people of ideas or opinions. The marketplace theory only protects
influence that results from the listener or reader understanding and assimilating
the speaker’s claims. Or, for example, in the case of art and music, assimilating
some broader aspect of the communication, not merely engaging in an activity,
must be key to the influence. Thus, the marketplace theory denies protection to
pornography because of the conclusion that pornography exercises influence in
a manner more similar to engaging in sexual activity than to hearing argument
and debate.

In Paris Adult Theatre I v. Slaton, Justice Brennan correctly objects that the
Burger Court’s alteration of the “any redeeming social importance” criteria (the
Court replaced it with a standard of “serious literary, artistic, political, or sci-
entific value™) “jeopardize[s] the analytic underpinnings of the entire scheme.”®
The jeopardy results because now the government (eventually the courts) must
evaluate the worth of the speech, the importance or “seriousness” of the ideas.
At least in theory, the earlier approach required the government to be agnostic.
Once the material was found to have some intellectual content, it was protected.
Nevertheless, the new majority repeatedly reaffirms its allegiance to “the free
and robust exchange of ideas,” “the unfettered interchange of ideas,”*' the pro-
hibition of state “control of reason and the intellect,” and the protection of the
“communication of ideas.” It still relies on the marketplace of ideas theory
although its implicit instrumentalist balancing of interests waters down protec-
tion, only providing for speech whose contribution to the marketplace is
“serious.”

The Court’s constitutional analysis of defamation also invokes Mill’s mar-
ketplace of ideas theory to justify its conclusion. In New York Times v. Sulli-
van,* the Court found, at least in the case of defamation of public figures, that
the first amendment protects the speaker unless the false, defamatory statement
is made “with knowledge that it was false or with reckless disregard of whether
it was false or not.””>* It explained that the first amendment “was fashioned to
assure unfettered interchange of ideas,” and emphasized the Constitutional faith
“in the power of reason as applied through public debate.”* The Court quoted
Mill for the practical point that erroneous statements are continuously and inev-
itably made, even in good faith, during discussion.*® On this basis, it recognized
that erroneous statements must be protected to provide the breathing space
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needed for robust debate in the marketplace of ideas. The Court also cites Mill’s
argument that falsehoods can have value-—they can serve a useful function by
bringing about “the clear perception and livelier impression of truth, produced
by its collision with error.”*’

Still, marketplace logic does not require that all defamation be protected. It
only need protect people who are engaged in some search for truth or “any expo-
sition of ideas.”*® The New York Times rule fully covers speech that stems from
honest participation in the marketplace of information and ideas.” But it need
not protect those who are unconcerned with the truth of their statements. As
Brennan later explained, the “calculated falsehood. . . [is] no essential part of
any exposition of ideas, and [is] of such slight social value as a step to truth”
that it does not enjoy constitutional protection.*

Recent cases have developed a not-yet-complete complex of rules to cover
defamatory injuries to nonpublic figures.*' Despite abandoning the full reach of
marketplace logic in favor of an explicit legislative-like balancing, the Court con-
tinues to emphasize the marketplace theory in explaining the role and value of
speech. For example, in Gertz v. Robert Welch, Inc.,* Justice Powell opens his
discussion of the first amendment by noting that we depend for the correction
of pernicious opinions “on the competition of other ideas.”* “[Flalse state-
ments of fact,” which Powell distinguishes from ideas, have “no constitutional
value,” because they do not “materially advanc[e] society’s interest in uninhib-
ited, robust, and wide-open debate on public issues.”* Still, false statements of
fact are sometimes protected because they are “inevitable in free debate.”®
Thus, although it does not provide the New York Times’ degree of protection to
speakers who defame nonpublic figures, the Court’s analysis retains New York
Times reliance on the classic marketplace of ideas theory of speech.*

The marketplace theory assumes that unrestrained speech aids listeners in
finding truth and, thus, promotes wise decision making. The Court has recently
recognized that commercial advertising and corporate political speech can serve
this function as well as traditionally protected speech. Specifically relying on the
public’s or the consumer’s interest in the “free flow of commercial information”
as a means to promote “intelligent and informed” economic decisions, the
Burger Court has extended first amendment protection to commercial speech.’
The Court reasoned that a commercial advertisement that merely proposes a
commercial transaction is not ““so removed from any ‘exposition of ideas’ . ..
that it lacks all protection.”* Likewise, in a severely criticized decision,® a 5-4
majority invalidated a state’s restriction on the political speech of a (nonmedia)
business corporation.”® A dissent argued that the law did not restrict any speech
that reflected individual choice; rather the restriction on corporate political
speech could promote individual control over expression.® The majority
rejected the dissent’s emphasis on self-expression, self-realization and self-ful-
fillment in favor of the marketplace theory. It argued, for example, that the
source was irrelevant to “the inherent worth of the speech in terms of its capacity
for informing the public.”*

The logic of its “tests” illustrates judicial reliance on the classic marketplace
of ideas model. Other doctrinal examples could be given. The Court’s increasing
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practice, however, is to eviscerate first amendment protection by means of def-
erential balancing. Here, again, the Court consistently invokes the marketplace
theory. A prominent early example is Dennis v. United States,** upholding the
Smith Act. Only the dissenters were willing to trust the marketplace to reveal
“the ugliness of Communism.”* However, even the plurality recognized that
“the basis of the First Amendment is the hypothesis that speech can rebut
speech. .. [and] free debate of ideas will result in the wisest governmental
policies.”

Later discussion will show that marketplace of ideas notions are not the only
strains to be heard in the Court’s first amendment chorus. Some Court opinions
and a few doctrinal areas suggest the “liberty theory.” Individual justices clearly
adopt the liberty theory in at least some situations. The marketplace theory,
however, surely dominates both rhetorically and conceptually. Its rejection as
the basis of first amendment protection of speech would have major practical
implications.

FAILURE OF ASSUMPTIONS

At least within the academic world, the assumptions on which the classic mar-
ketplace of ideas theory rests are almost universally rejected. Here, I briefly note
the rejection of each and consider some implications, especially the undermin-
ing of the plausibility of the belief that the marketplace leads to truth, or even
to the best or most desirable decision. In the next section, I consider the possi-
bility of defending the marketplace of ideas without these assumptions.

First, truth is not objective.* Even in the natural sciences, the presumed sanc-
tuary of objectively verifiable truth, those values to which scientists personally
give allegiance provide necessary criteria for judging between competing theo-
ries.”” Criteria for choice of paradigms include the theory’s ability to provide
answers to currently pressing questions, its usefulness in suggesting applications
or new investigatable problems, and its simplicity or aesthetic appeal. Newly
accepted paradigms or theories usually fail to do some of what the old theory
did, but do more of what we now ““value” most. But no objective scale compares
that which only the new theory does to that which only the old theory could do.
Thus, which theory provides the most insight or knowledge depends on how we
value what each does, not on any objective measurement. The choice between
theories is not a matter of objective truth but of pragmatic or ‘“value”
considerations.

This rejection of objective truth can also be seen in the modern scholar’s
unwillingness to believe in Platonic forms or intelligible essences. Instead,
knowledge is dependent on the way people’s interests, needs, and experiences
lead them to slice and categorize an expanding mass of sense data. Or, taking

*In the end, I would argue that there is truth and that reason is relevant to our understand-
ing of it. But truth’s human, practice-based nature means that we create it as well as find it and
that it is variable and multidimensional.’® These qualitics of truth relate to why we cannot
expect a marketplace of ideas to be adequate for understanding.
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interactive practices rather than individual perceptions as the starting point, the
same rejection of objective truth is seen in modern hermeneutic theories, which
recognize that there is no meaning “there™ except an interpreted meaning and
that any understanding reflects in part both the experiences and the interests
brought by the interpreter. The diversity and conflict in people’s social interests,
needs, and experiences may explain why social life has a greater number of, and
more constant conflict among, competing paradigms than is usually the case
within a “science.” Even if “rational” debate can play some role in advancing
understanding within a given social or scientific paradigm, discussion is often
insufficient by itself to determine the choice among different paradigms. This
sense of the inevitable inadequacy (but not failure) of discussion results, in part,
precisely because the value-oriented criteria—interests, desires, or aesthetics—
which guide the development of perceptions, appear ungrounded, incapable of
objective demonstration.>®*

The adequacy of the marketplace of ideas must be reconsidered once the
assumption of objective truth is replaced with the view that people individually
and collectively choose or create rather than “discover” their perspectives,
understandings, and truths. First, it is not clear that the marketplace of ideas is
the only, the primary, or the best realm in which to create truth. Do we not, and
should we not, create truth by our activities? Second, assuming that speech and
debate play a significant role, it is clear that in any process of creation, the con-
ditions of creation will affect the results. The defense of an unrestricted market-
place of ideas must either show that it can be expected to lead to the “best”
creations (with some criteria for “best”) or show that it is itself a proper process
in that results are “best” merely because they flow from this process. More gen-
erally, the issue becomes: What conditions can we expect to lead to the best
choices?

An evaluation of the marketplace may depend on whether different people
are advantaged by the choice or creation of the same truth or understanding.
Certainly, if a single objective truth exists, its discovery presumably advantages
everyone. Thus, assuming public availability of the discovery, it would not mat-
ter who made the discovery. Likewise, even if truth is created, as long as a unity
of interest exists, differential contributions by various people or groups to its
creation may be unimportant. If, instead, groups have divergent interests, the
marketplace of ideas (and other activities that might be protected) presumably
will lead to the “best” or “proper” or “progressive” understanding only if the
marketplace favors those groups or interests who should be favored or if it
“properly” distributes influence among various people or groups such that opti-
mal compromises are reached. It is not clear that an unregulated marketplace
meets either standard. For example, some argue for regulation that would create

*This rejection of objective truth does not necessarily mean that everything is “up for
grabs,” that unguided subjectivity and relativism prevail. My latter constructive argument will
claim that we do accept the free development of people’s humanity as a valuc.’® I will argue
that this value provides an 1initial basis from which something can be said about differing par-
adigms; and it leads to strong conclusions concerning some appropriate features of the process
of developing or creating knowledge. I might even argue, but not here, that this value of free
development of people’s humanity has been progressively unfolding in human history.®
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more or less equal access for all groups to the marketplace.®' Herbert Marcuse
went further and concluded that in present historical circumstances the market-
place of ideas would work properly only if the rich and powerful were completely
excluded and access were limited to progressive, leftist elements.®

The classic marketplace of ideas theory assumed rationality as well as truth.
It relied on reason in two ways. First, the theory assumed that people’s reason
enables them to comprehend a set reality and test assertions or propositions
against that reality. Alternative interpretations of people’s relation to the world,
for example, those emphasizing people’s dependence on “sense data” rather
than direct access to reality, also assume that reason allows people to grasp
invariant truths. Second, the classic theory assumed that people use reason to
avoid or unmask distortions in perceptions of reality that imbalances in message
presentations might otherwise cause. In other words, reason enables people to
find the truth that the theory assumes to exist.

Modern social theory also undermines confidence in the marketplace’s reli-
ance on assumptions of rationality, Its first reliance is immediately undermined
once one rejects the assumption of objective truth. People cannot use reason to
comprehend a set reality because no set reality exists for people to discover.
Moreover, modern social theory often rejects reason as the primary determinant
of what people conclude to be true. Instead, understanding exists within “lan-
guage games” or social practices, which seem infinitely various. Our conceptions
reflect forms of life rather than reason applied in a metaphorical marketplace of
ideas—although speech within this marketplace may be an important, but not
necessarily an especially privileged, practice that affects our conceptions.

The sociology of knowledge radicalizes the above point. People’s perspec-
tives and understanding are greatly influenced, if not determined, by their expe-
riences and their interests, both of which reflect their different locations in an
historically specific socioeconomic structure.® Two implications of the sociology
of knowledge should be relatively uncontroversial. First, dialogue cannot com-
pletely eliminate conflicts and divergences between people’s perspectives as long
as the social structure causes people to have very different experiences and con-
flicting interests. Social change——changes in the family, social, economic, or
political order—will have greater impact on people’s divergent notions of
“truth” than will any marketplace of ideas. Second, robust discussion will be
insufficient (although not irrelevant) for achieving appropriate understandings
since it 18 at best one determinant of understanding. A progressive development
of understanding will depend as much on new experiences and changes in every-
day practices as on discussion. Restrictions on experience-generating conduct
are just as likely as restrictions on robust debate to stunt this process. Therefore,
the goal of advancing truth or better choices does not explain treating the mar-
ketplace of ideas as more deserving of constitutional protection than expressive,
experience-producing conduct. Any process of progressive development of
understanding—the equivalent of the classic model’s search for truth—will
depend on the existence of a realm in which people can have new or changed
experiences. Of course, not all experience-generating conduct can receive con-
stitutional protection. Still, this analysis suggests the desirability of protecting a
realm of conduct and everyday activity beyond mere discussion.
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The classic model is dependent on rationality in a second way. People must
be able to use their rational capacities in order to eliminate distortion caused by
the form and frequency of message presentation and to find the core of relevant
information or argument. This view of people’s reasoning capacities cannot be
accepted. It is equally inconsistent with psychoanalytic and behavioral theories.
People consistently respond to emotional or “irrational” appeals. “Subcon-
scious” repressions, phobias, or desires influence people’s assimilation of mes-
sages. Stimulus-response mechanisms and processes of selective attention and
retention influence understanding or perspectives.

Psychoanalytic considerations emphasize that understanding is a holistic
phenomenon that cannot be completely circumscribed by reason and dialogue.
Behavioral theory partially explains at the level of the individual what the soci-
ology of knowledge observes at the level of the group—that people maintain
particular perspectives even when presented with divergent information. Effec-
tive rewards lead people to adopt particular perspectives irrespective of their
relation to truth, wisdom, or the progressive interests of humanity. The per-
spectives that are reinforced will vary depending on the person’s social position
as well as the stimuli applied. The psychological technique of selective attention
and retention, as well as the insights of cognitive dissonance and balance theo-
ries, suggest ~ow people preserve perspectives consistent with their personal
interests.

These psychological insights, extensively relied on by advertisers and pro-
pagandists,® should eviscerate faith in the ability of the marketplace of ideas to
lead to the “best” truths or understandings. Even if some understandings are
better than others, there is no reason to expect these to be discovered in the
marketplace of ideas. Instead, understandings will depend on the form and
quantity of inputs, on the mechanisms by which people process these inputs,
and on people’s interests and experiences. Without the assurance of rationality
as the dominant means by which people evaluate competing viewpoints, robust
debate cannot, in itself, be expected to lead to the best perspectives.®

Diminished confidence in people’s rationality leaves the quality of conciu-
sions reached in robust debate apparently dependent on the quality of inputs or
on conditions that would increase confidence in less rational processes. Inputs
undoubtedly affect results. No one seriously suggests, however, that the existing
distribution of access opportunities is apportioned in accordance with the intel-
ligent or wise contributions each person or group can make to a “best” under-
standing of the world. Moreover, incredible inequalities of opportunity to use
the marketplace also undermine claims that the robust debate provides a “fair”
or otherwise justifiable process for regulating the struggle between opposing
groups.®® Reliance on the marketplace of ideas appears improperly biased in
favor of presently dominant groups. These groups have greater access to the
marketplace. In addition, these dominant groups can legally restrict opportuni-
ties for subordinant groups to develop patterns of conduct in which new ideas
would appear plausible.®’

The classic marketplace of ideas theory’s obvious dependence on incorrect
assumptions makes the theory’s power and popularity quite curious.®® Some
cynics have suggested that really its popularity is primarily limited to writers,
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academics, and other intellectuals who have a professional interest in supporting
faith in rational discussion and the intellectual pursuit of knowledge.® Alterna-
tively, sociology of knowledge principles suggest that the theory’s popularity can
best be understood after considering whose interests this marketplace theory
promotes. Since so much modern communication takes place through mass
media, the interests the media serves merit examination.*

Two relatively clear results of modern social science research are: (1) that
“the most common effect of mass communication is to reinforce its audience’s
pre-existing interests, attitudes, and behavior”;” and (2) that ““the media appear
to be extremely effective in creating new opinions,” possibly because “the audi-
ences have no existing opinions to be guarded by the conscious or subconscious
play of selective exposure, selective retention, or selective perception.”” Only in
changing people’s existing conceptions-—the normal goal of critics of the status
quo—do the media regularly falter.” Since the mass media primarily reinforce
existing views or create views where none existed, people are likely to conclude
that the marketplace is working. It would appear that way to those who previ-
ously held the views that are reinforced, those who hold the new views created
by the media, and those who wanted these views reinforced or created. These
groups include almost everyone except critics of the status quo.

Since mass media are inherently least effective in changing existing perspec-
tives, a bias in favor of the status quo results even if everyone has equal input.
The bias is magnified by the nature or source of inputs. The three main deter-
minants of media views are: a mass audience that must be willing to buy (or, at
least, receive) the communication;t the present power elites, who usually own
or manage the media; and the corporations and dominant economic groups,
whose advertisements largely finance the media.” These overlapping groups sel-
dom radically oppose status quo perspectives.” Usually they want either to rein-
force existing attitudes or, occasionally, to stimulate new views, such as desires
for a business’ new products. Thus, the market predictably appears to be suc-
cessful to influential elements in society: (1) participation counts—the market-
place effectively responds to most participation, which is usually their partici-
pation; and (2) the process works—it usually validates views held by these
influential groups. Since the unregulated marketplace of ideas usually promotes
the dominant groups’ interests and reflects their view of reality, their experience
confirms their self-serving belief that in this marketplace of ideas, “the ideas best
for society will find the most takers.””

Dissidents may perceive the situation differently. Their views are least likely

*An additional point not developed here is the self-interest of the media or its owners or
workers in promoting support for any principles of free speech that would leave them free to
pursue their economic or professional interests as they wish. Obviously, to the extent that
media exercise persuasive influence, this interest group is well situated to promote its favored
values. Backlash against this situation is reflected in criticisms of the press as too powerful and
irresponsible.

tSpecialized media tap smaller audiences. Here, however, selective exposure is already
working. These media are likely at best to deepen or marginally expand cxisting interests or
inclinations.
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to be presented by the media. When presented, since their views are most likely
to challenge established views, their presentations are least likely to be effective.
Two reactions to the ineffectiveness of their advocacy are plausible. Dissidents,
if unwilling totally to reject the marketplace of ideas, could conclude that market
failures exist and that the functioning of the market needs to be improved—
possibly by government intervention.” Alternatively, dissidents could view the
government as an instrument of dominant groups and perceive existing values
as products of conscious or unconscious manipulations of these dominant
groups. At least under current historical conditions, they will place little confi-
dence in the power of mere speech or the workings of any marketplace of ideas.”

These observations concerning the ideological qualities of the marketplace
theory show who it seems to favor and how it might look from different per-
spectives. The observations, however, have not shown whether critics or dom-
inant groups should be favored. Unless either some processes or some perspec-
tives can be understood as better or worse, criticisms or defenses of the
marketplace of ideas could only have strategic relevance. This relativism that
reduces the analysis to strategy seems wrong. Many people—in their everyday
lives, maybe most people—believe that proper substantive evaluations can be
made and defended. Many, including myself, would assert that these evaluations
can be made on the basis of a fundamental long-range unity of human interests.
However, nothing in this chapter’s analysis shows that a marketplace of ideas
would help us move toward this end.

Others make similar criticisms. Roberto Unger, for example, who at least in
his early work maintains faith in some sort of long term basic unity of humanity
and who also presents a vibrant defense of speculative thought, specifically
argues that discussion itself is insufficient for reaching this better understanding.
Improved understanding instead depends, he argues, on political action and
social change.” If Unger is right, and if, as the classic marketplace model asserts,
the first amendment protects a process for achieving improved understandings,
then the question arises whether first amendment protection must extend to
aspects of human action other than mere discussion.

REVISED ARGUMENT: DROPPING ASSUMPTIONS

Even if truth is not objective, even if people are not dominantly rational, even
if their reasoning is greatly influenced by everything from childhood experiences
to current social circumstances, people still must make decisions, reach conclu-
sions, take action. Surely they can do this better with than without information.
A free marketplace of ideas systematically contributes, even if only marginally,
to reaching the wisest or best or most useful or most desired conclusions. As is
often said in elitist circles about democracy, the issue in respect to free speech
is: “compared to what?” This revised defense of free speech asserts that even if
truth is chosen and even if the classic model had an overblown faith in our rea-
son, we still can have greatest confidence in our choices if all views have their
say. Suppression necessarily restricts presentation of information that we might
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have used or of ideas that we might have wished to adopt. Free speech may not
be great, but suppression can only distort. Limitations on speech will deepen
our admitted irrationality and increase the probability of deleterious conclu-
sions. Speech does help us identify our errors. Given the fallibility of human
judgment, we are best off with freedom of speech.”

In an important article, Benjamin Duval presented a version of this revised
argument.® Duval claims that his defense of free speech rests only on the prem-
ise of the fallibility of human judgment.®' Since uncertainty is ever present, only
acts that implicitly acknowledge uncertainty and human fallibility are justifiable.
“But any act which cuts off the possibility of modifying normative judgments
implicitly asserts that the normative judgments upon which it is based are cer-
tain, and such an act is therefore inconsistent with the recognition of uncer-
tainty. For only through modification of beliefs can error ever be corrected. . . .
Since communication is necessary to modify beliefs, its suppression is inconsis-
tent with a recognition of the uncertainty of normative judgments.”*

The revised argument claims both historical and logical support. Histori-
cally, as Mill argued, suppression often delayed the development of perspectives
that we now value. We now often affirm and rely on values and views that the
“best of men” once suppressed. For all we know, suppression may have entirely
prevented the development of valuable perspectives or routes of human devel-
opment. Once we drop the assumption of timeless, ever-present objective truth
and see history, like life, as a project in which we cannot go back, we see that
the loss caused by suppression may be irretrievable.

Logically, the assumptions of objective truth and rationality allow for an ana-
lytically neater portrayal of the virtues of the marketplace of ideas. We can, how-
ever, drop these assumptions and still reasonably conclude that an unregulated
marketplace of ideas is our best bet. Censorship inevitably impedes the devel-
opment and acceptance of some perspectives that we would adopt as useful.
Conversely, freedom of speech will predictably lead to some new insights and
preferable choices. Surely, we would be better off, wiser, initially to allow the
expression and, then, to decide which perspectives to adopt. Surely, burying our
heads in the sand cannot be useful. The marketplace is as justifiable on the basis
of nonobjective conceptions of truth and realistic notions of people’s capacity
to reason as it is on the classic model’s untenable assumptions.

This revised argument fails. I will argue that its historical assertions are inad-
equate for their purposes. That it is unable to explain the criteria it uses to justify
its claims. And that its logic is unpersuasive. Examples illustrate that a contrary
conclusion is equally plausible. Thus, the argument for openness cannot rest
merely on the assumption of our fallibility or of the usefulness of unrestricted
speech.

The revised argument asserts that history both demonstrates our fallibility
and shows us the error of suppression. At least the second part of this claim must
rely on unestablished factual assumptions as well as undefended evaluative
claims. First, consider the factual assumptions (to the extent that they are sep-
arable from the ¢valuative claims). History is difficult to read. Even though, as
Mill points out, “we’” now regret some suppressions, we may have benefited
greatly from others. And are there not some cases, for example, Nazi propaganda
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before the Hitler takeover where, if suppression had occurred, it might have ben-
efited the world?*

Even if our historical assessments show that past suppressions have been,
overall, a mistake, that result may merely reflect the identity of the people doing
the suppression. There is little reason to expect that past (or present) authoritar-
ian rulers, whose interests were (and are) often contrary to those of their sub-
jects, would engage in “wise” suppressions. But liberal, modern democracies
might do a “better” job (particularly from the perspective of the whole). They
may make marginal mistakes both in what they choose to suppress and what
they permit. Overall, however, democratic regimes may primarily use suppres-
sion to prevent significant harms. Thus, the historically observed evil of sup-
pression may be primarily the evil of nondemocratic regimes, not of suppression
per se. By itself, past experience just does not provide any easy empirical basis
to predict what stance will produce results that we like.

Even if we could confidently predict the consequences of suppression, these
effects still must be evaluated. Evaluated on what basis? Proponents of this
revised argument frequently predict that the marketplace will lead to results that
are “in fact” wiser, or more useful, or preferable. Often these predictions rely,
without overt acknowledgment, on an “objective” view of wisdom or utility.
The revised argument then becomes subject to all the criticisms of the classic
model’s reliance on an objective notion of truth. If its proponents really aban-
don this objectivist assumption, they must explain their favorable characteriza-
tion of the results of free speech. Why would these results be more useful than
those from some alternative regime? The revised argument needs criteria for
usefulness. Suppression and nonsuppression lead to different results. But why is
one better?

This critique may seem to surrender to an unproductive relativism. A major
project of modern social theory has been its search for an alternative that
assumes neither pure objectivity nor mere relativism.® Pragmatic conceptions
of truth, which see truth as existing within human practices and involve our
striving for the best or wisest or most useful conclusions, probably represent the
dominant modern view of truth.* Possibly the revised argument for the mar-
ketplace of ideas hopes to rely on some such pragmatic conception of truth.t
Nevertheless, the nature or use or justification of this pragmatic conception
must be explained in a manner that shows why it is likely to be furthered by an
unregulated marketplace of ideas. For example, if the pragmatic conception of
truth relates to the use of knowledge, the questions of use for whom, for which
of their purposes, for what portion of their life, all become relevant—but the
revised argument leaves them unanswered.® (Clearly, suppression will be more
useful than free speech for some purposes and at some times.)

Thus, the evaluation of the marketplace of ideas must use the “right” prag-

*I neither claim nor believe that this would have been the most effective strategy of oppo-
sition to Nazism—only that history has not ruled out the possibility that it might have been
effective. 8

tEventually I will tentatively accept a version of this view of truth—but only after a long
excursion that threads its way through the liberty theory of free speech.
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matic criteria-——whether of truth, correctness, efficiency, usefulness. Otherwise,
the criteria will not provide relevant guidance as to whether or what speech
should be protected. And criteria like “useful” or “efficient” are certainly no less
contested than criteria like “truthful” or “accurate.” “Useful” or “efficient™ have
no inherent content. They become meaningful only when related to specific val-
ues.’” If the evaluation of the marketplace of ideas or the notion of truth that it
generates is made on the basis of values, which apparently it must be, then the
identification of what values or whose values becomes crucial. But neither the
revised argument nor Duval’s reliance on human fallibility provide guidance.
Neither gives any basis to identify what is to count as useful. Nor whose values
are to count. Is the relevant group the elect, the masses, the educated, the worst
off, the powerful, the democratic whole? Should the relevant values be those of
the people who would choose to suppress? The values of the oppressed? “Our”
present values? The values of the type of people we would be if an alternative
choice about suppression had been made? The values of the next generation?
True or humane values?

Clearly there is no “neutral” or “objective” way to evaluate the consequences
of suppression. Thus, what do we say to those who disagree with our evaluation?
Presumably, our answer can be no more persuasive than the arguments for the
value premises embodied in the evaluation. Later I will claim that defensible
value premises are those historical or practice-based criteria that are consistent
with respect for people’s autonomy and equality—and that this formulation pro-
vides some guidance as to the appropriate process of truth creation as well as to
certain appropriate constraints on that process.®® But nothing in the revised
argument, as presented here, has shown why particular criteria for evaluation of
the results of an unregulated marketplace of ideas are appropriate. Nor has it
shown that the marketplace of ideas would promote any conception of best
results. Thus, the revised argument has presented no reasons to expect that an
unregulated marketplace of ideas, as opposed to some other process, will lead to
results that we should or would treat as “best.”

Put aside for a moment the question of evaluative standards. Consider only
the logic of the revised argument. Why should we expect better results from non-
suppression than from carefully (or democratically) chosen suppressions? The
revised argument asserts that considering more alternatives cannot hurt and
may help. But we know that sometimes more speech does hurt—that is usually
why it is suppressed. Additional speech, racist speech, for example, may be divi-
sive as well as painful. Or the added speech may divert us from more significant
issues that need greater attention. Or it may destructively manipulate conscious-
ness or enflame and poison emotions, leading to aggression, violence, and other
evils. Or it may provide information, military information, for example, that is
helpful to those who would do evil. Or the added speech may be a means used
by a powerful group to dominate discussion so that its views improperly prevail.

Predictably, nonsuppression will lead to results that would be more useful
for some purposes (and for some people) while suppression would be more use-
ful for others. There is no reason to think that everyone would prefer the results
of nonsuppression. (In economic jargon, nonsuppression is unlikely to be pareto
superior to suppression.) But unless everyone would prefer it, the revised claim
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for nonsuppression will be persuasive only in respect to some purposes or some
people. Thus, without guidance as to which purposes or which people we should
favor, or an argument that whoever the market favors should be favored, the
logic of the revised argument appears inadequate.

Thus, without additional premises, neither history nor logic demonstrate
that suppression is necessarily objectionable. It is hardly clear that our best bet
is always to choose nonsuppression. Several examples illustrate the point. First,
legal restrictions on the expenditure of immense individual or corporate wealth
to engage in campaign speech certainly suppresses speech and presumably con-
strains the free marketplace of ideas. But many people think such constraints on
speech could result in pragmatically better, more just, political decisions. Sec-
ond, the currently dominant legal view in the United States is that Beauharnais
v. Illinois (upholding a conviction on group libel charge) is no longer good law.*
Our current, apparently “pro” free speech view protects racist speech. In con-
trast, the probably dominant view among Western democracies is that racial
hate literature can cause the most serious harms to society and should be out-
lawed.*® Third, many liberals think that people should be free to purchase and
consume alcoholic beverages, cigarettes, or even cocaine and that people should
certainly be free to discuss the merits and demerits of using these drugs. How-
ever, even many of these advocates of freedom still conclude that commercial
advertising by corporations that sell the drugs and profit from their abuse is
more likely to deter than to promote wise decision making. More radically, oth-
ers plausibly argue that the promotion of our materialistic consumer society by
commercial, market-driven, “hidden persuaders” is inimical to wise or useful
social practices and that we could devise intelligent and useful limitations on
these advertising practices. Fourth, quite diverse groups conclude that suppres-
sion of pornography would have beneficial effects—even if they disagree about
what these effects are. Fifth, government agencies sometimes mandate nondis-
closure of information to protect privacy or promote sensitive planning. This
mandated secrecy often seems desirable even though it restricts the availability
of information in the marketplace of ideas. And the examples could be
continued.

Of course, no one favors total suppression of speech. That is not the issue.
Democratic governments only suppress speech when at least a colorable argu-
ment indicates that nonsuppression will result in some serious harm. The above
examples illustrate very plausible reasons to expect that particular, carefully for-
mulated limitations on speech could be socially useful.* Without some indepen-
dent reason to have confidence in the marketplace of ideas as a process, it seems
that suppression, even though it might turn out to be a mistake, could be justi-
fied. The danger of losses caused by improper suppression can be outweighed by
the danger of losses caused by failure to suppress.

The claim that our fallibility requires a policy of free speech has been implic-
itly met. Freedom of speech may help expose error. But it may also do the oppo-
site. Guaranteeing freedom of speech may result in new errors or even thwart

*Note that some of these restrictions would be acceptable on some theories of freedom of
speech. Which ones will depend on the specific content of that theory.
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efforts to identify and avoid some errors—errors of racism, sexism, capitalism,
consumerism, incivility. Moreover, errors (e.g., about what is useful or desirable
or wise or true) are harmful, but are not the only harms. Speech too can injure.
We still must act despite our fallibility. Fallibility gives grounds for caution.
Whether we choose either free speech or suppression our choice may be wrong.
And either choice could help entrench error—as has been precisely the point of
certain arguments to restrict free speech, for example, the arguments to restrict
unlimited campaign expenditures, pornography, or speech of groups (presum-
ably, communists) that would deny intellectual and political freedom. Certainly
given the possibility that speech can help entrench error, our fallibility by itself
provides inadequate reason to allow speech.

After dropping the assumptions of objective truth and human rationality on
which the classic marketplace of ideas rests, neither logic nor history nor our
fallibility provides obvious grounds for continued faith in the marketplace. The
answer to: “as compared to what?” is: “whatever seems wisest.” Our fallibility
does not provide an adequate reason to rely blindly on the marketplace of ideas.
Better that we cautiously try to achieve good results and determine what com-
plex of rules best aids in disentrenching error. Thus, if reasons for confidence in
the consequences of free speech exist, they must lie elsewhere.

DIALOGIC AND PARTICIPATORY IDEALS

Much of the continuing appeal of the marketplace of ideas theory surely reflects
this ubiquitous, but often unexamined and ultimately unpersuasive, view that
restrictions necessarily increase the likelihood of entrenching error and, in any
event, more speech cannot hurt. Nevertheless, part of the theory’s popular
appeal may piggyback on its closeness to other, deeper insights, which merit
comment even if, in the end, they too fail 1o justify the traditional theory.

The earlier critique of the classic marketplace of ideas theory focused on the
actual circumstances of human life. Our limited rationality and the absence of
objective truth undermined any basis for confidence that the marketplace would
lead to wisdom. This critique did not consider the merits of the theory as an
assertion of human aspirations. Arguably, people ought to interact on the basis
of agreements and conclusions that are or could be subjected to discursive pre-
sentation and challenge.”’ We often try to act in accord with this ideal and we
often honor those efforts. As an aspiration, this view describes one aspect of how
we would like to be as humans. The notion of the marketplace of ideas could be
seen as an attempt to describe or embody this aspiration. In an important
respect this aspiration resonates with the revised argument for the marketplace
theory described in the last section. Both can dispense with the assumptions of
truth and rationality underlying the classic marketplace of ideas, although for
somewhat different reasons—the revised argument because it claims that the
assumptions presumably are not needed and the aspiration because it (merely)
asserts an ideal, not a description contaminated by the reality of our limited
rationality. In any event, the aspiration implicity asserts that people ought to try
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to create the circumstances under which dialogic interaction will be increasingly
authoritative and will increasingly serve our interests.

The aspiration of dialogic interaction purportedly justifies dropping the clas-
sic marketplace of ideas’ untenable assumptions but still accepting its version of
the scope of freedom of speech. This result has at least three problems. First, as
an aspiration, a regulative ideal, the argument provides a goal or standard but
does not tell us how to act under circumstances where the conditions do not
exist for that ideal to be met. Surely, to assume that those conditions already
exist would be misguided. The issue set by the aspiration is, in part, how do we
move toward conditions in which our dialogic interaction is properly authori-
tative? Nothing in the argument so far, although I will advance such an argu-
ment in Chapter 5, gives any reason to think that present protection of people’s
exercise of freedom of speech is crucial for moving toward this aspiration. Sec-
ond, as will be noted further below, the scope of protection under this aspira-
tional ideal may not be the same as the scope of protection under the market-
place theory. Certainly, the scope of protection will be unclear until this ideal is
further specified—which leads to the third problem with the argument as cur-
rently elaborated. The discussion above presented this dialogic ideal as a plau-
sible human aspiration but it neither explained why it is an appropriate aspira-
tion nor indicated what commitments are implicit in the ideal. Does the ideal
require protection of some large range of expressive condict as a precondition
of *‘uncoerced dialogue” or only a smaller range of speech that is part of that
dialogue? Without clarification and persuasive argument in respect to these
points, it will not be clear whether the aspiration presents a persuasive justifi-
cation for freedom of speech. Nor will it be clear what the precise scope of the
ideal is. Thus, this aspiration may account for some intuitive appeal of market-
place theories. However, at this point more elaboration and justification of the
aspiration is required before it can lead to any conclusions concerning freedom
of speech.

Faith in the marketplace of ideas may also gain appeal due to its closeness
to another, more defensible justification. This alternative may follow even if,
arguably, particularly if, we reject or remain skeptical about the notion of objec-
tive truth and if we recognize that, at best, our reason is limited and frequently
distorted. We still could maintain that anyone who wanted to participate in the
creation or search for the best or wisest practices and perspectives should be
permitted to do so to the extent that she is able. We might even maintain that
a purpose of government is to promote this capability. Each person’s input
deserves respect. Of course, direct conflicts between people’s different attempted
or proposed practices often require settlement or mediation—by law, for exam-
ple. Arguably the best basis (if not always an adequate basis) for the claim that
people ought to adhere to these settlements (that is, to law) is not that the
adopted settlements are “true” or even that “wrong” settlements will necessarily
be corrected. Rather, the best basis for justifying adherence is that people’s input
into these settiements and into the creation of their world was permitted and
continues to be permitted. That is, both democracy and protection for individ-
ual liberty, including freedom of speech, may be prerequisites for legal legiti-
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macy. Of course, the above is not argument—that will come in Chapters 2 and
3. The point here is that freedom of speech may be defensible, not because of
the marketplace of ideas’ supposed capacity to discover truth, but because free-
dom of speech embodies respect for the liberty or autonomy and responsibility
of the participants.

This liberty-based defense of free speech, possibly like a better specified aspi-
rational theory, subtly but dramatically redefines the practices meriting protec-
tion. Alexander Meiklejohn properly stated the requirement of the classic mar-
ketplace of ideas theory: “What is essential i1s not that everyone shall speak, but
that everything worth saying shall be said.”*? Fulfillment of this marketplace
requirement purportedly enabled reason to evaluate the different proposals to
uncover truth. The revised argument critiqued in the last section did not chal-
lenge Meiklejohn’s statement. But the liberty-based defense of the freedom of
speech suggested here reverses priorities. What 1s important is not that every-
thing worth saying be said—although as a policy goal, that might be nice, even
if almost certainly unachievable. Rather, the important concern is that society
deny no one the right to speak.

This analysis transforms the focus onto the liberty of the speaker. Regula-
tions of the marketplace that do not restrict individual liberty would be accept-
able. In contrast, those that do restrict individual liberty, like compelled speech,
would be impermissible even if they appear not to interfere with, and even argu-
ably promote, the marketplace. This perspective, however, is quite different
from that of the classic marketplace of ideas theory.
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Possible Modifications

POLITICAL SPEECH: AN ULTIMATELY
UNPRINCIPLED LIMIT

Some prominent theorists argue that the first amendment should protect only
“political speech” or speech that is a part of democratic self-government. Pos-
sibly because of the association of this political speech theory with a conserva-
tive political movement that became influential in the late 1970s and the 1980s
as well as because of its consistency with currently popular process-oriented
interpretations of the constitution, the theory has gained some currency in the
courts and the academic community.

Nevertheless, the political specch theory of the first amendment has been
subjected to persuasive criticisms and, at least in a pure form, has never been
widely accepted. In summarizing his careful critique, Professor Steven Shiffrin
emphasized that “a politically based approach to the first amendment abandons
history, precedent, and important values in pursuit of a legitimacy that is
founded on controversial question begging.” Others might add that the political
speech theory abandons the language of the first amendment, which certainly
suggests no such limitation. Here, however, my main concern is more specific:
does the political speech theory offer a plausible alternative to the dominant
marketplace of ideas theory?

Current scholarship contains two different, often intertwined, versions of the
political speech theory, each with different premises. T will argue that the more
influential version relies on the same premises as the marketplace of ideas the-
ory; and that it merely amounts to an unprincipledly restricted formulation of
the marketplace theory. This first version of the political speech theory, there-
fore, is subject to all the critiques the last chapter leveled against the marketplace
theory. In contrast, the second, less dominant version of this political speech
theory contains elements of an adequate first amendment theory. The problem
with the second version is its inability to limit its logic to political speech. Nev-
ertheless, both versions of the political theory build on some important prag-
matic insights. These pragmatic insights may be relevant for designing an ade-
quate legal structure for protecting the system of freedom of expression. They
may also partially explain the real even if misguided popularity of the political
speech theory of the first amendment.

25
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Alexander Meiklejohn popularized the political speech theory. He forcefully
argued that the first amendment absolutely prohibits abridgement of freedom of
speech but claimed that freedom of speech, as protected by the first amendment,
refers only to speech relevant to the self-governing process.”

Of course, the category of politically relevant speech could be narrow or
broad. Over time, Meiklejohn, who influenced such major first amendment
theorists as Harry Kalven® and, arguably, Justice William Brennan,* expanded
his view of coverage. Eventually Meiklejohn concluded that this protected cat-
egory must include all the arts, sciences, and humanities as well as any other
expression that aids our capacity wisely and humanely to govern ourselves.’
Indeed, once the insight that the personal is political is fully accepted, the cate-
gory of politically relevant speech could be virtually unlimited—and any cri-
tique of the theory would rest on grounds other than its narrowness. Neverthe-
less, no first amendment commentator has yet taken the political speech theory
that far. And, despite this tendency toward broadness, others, such as Judge
Robert Bork, have argued that the protected category should include only a nar-
row category of explicitly political speech—which, for example, not only would
exclude scientific or literary expression but also would not even count as polit-
ical any “speech advocating forcible overthrow of the government or violation
of the law.”¢

From a civil liberties perspective, a significant practical danger of the politi-
cal speech theory is the availability of narrow conceptions of the political. In
several recent cases, the defense of the speech claim has been left to Brennan’s
objection that the majority adopted too narrow a conception of public affairs—
along with his assertion that the speech merited protection even if purely
private.’

Justice Brennan is right. Any focus on political speech is likely to be abused.
Whatever else would be said, I suspect that most people would characterize the
speech and activities of leaders of the Communist Party as political. Surely, the
prosecution of Communist Party leaders in Dennis v. United States® was an
unambiguously political trial. Nevertheless, Justice Frankfurter exhibited the
political speech theorists’ willingness to grade speech into categories of greater
and lesser constitutional value. Frankfurter concluded that “[o]n any scale of
values which we have hitherto recognized, speech of [the sort for which the com-
munist defendants were convicted] ranks low.”

Like the difference between lyric and vulgarity,' the identification of politi-
cally relevant speech depends on the eyes of the beholder. Thus, the gulf between
Meiklejohn’s broad and Bork’s narrow conclusions concerning the proper scope
of the political speech theory should be quite predictable. And this gulf illus-
trates possibly the most consistent, practical criticism of the theory—that the
category of political or self-governing speech is undefinable.!! More fundamental
for present purposes, however, is another criticism~—nonpolitical speech should
be equally protected. All influential categorizations of political speech leave
some speech, private gossip or libels, for example, outside the first amendment."”

Judge Bork’s conclusions have been treated particularly harshly. Scholars
have noted not only that ““no justice on the Supreme Court has ever adopted
anything close to Bork’s theory of frecdom of speech,”'? but also that it is “quite
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probably the most narrowly confined protection of speech ever supported by a
modern jurist or academic.”'* Reviewers also quickly point out fundamental
logical flaws in Bork’s main arguments.'s

Bork’s claim, apparently, is (1) that there must be a function of protected
speech that distinguishes it from all other human activities—otherwise, the law
could not be principled in protecting this speech and not protecting other activ-
ities; (2) that one “function of speech, its ability to deal explicitly and directly
with politics and government, is different from any other form of human activ-
ity”; (3) therefore, “a principled judge” can only protect “explicitly and predom-
inantly political speech.”¢ '

Bork’s argument has obvious problems. First, it doesn’t work. Many activi-
ties, for example, a vote, a bribe, or a political bombing or assassination, deal
explicitly and directly with politics. (In addition, nonprotected, nonspeech activ-
ities such as an assassination can be politically expressive and often will be
aimed at both communicating political sentiments and stimulating political dis-
cussion and reflection.) Thus, because political speech does not fulfill Bork’s
uniqueness criterion, his second proposition is wrong,.

Bork also fails to explain why a principled interpretation of “speech” must
exclude all speech except speech having some unique quality that distinguishes
it from all other human conduct. A more likely possibility, which I will elaborate
in Chapter 3, is that protection of speech may be constitutionally justified
because of the combination of the values served by speech and the manner in
which speech serves these values. Even this combination of values served and
manner of service is neither universally present in speech nor unique to speech.
Rather, the Constitution’s specific identification of speech can be best under-
stood in terms of the observation that this combination is paradigmatic of uses
of speech. Still, if 1t is such a combination that particularly merits protection,
then Bork’s first proposition is also wrong.'” Without either his first or second
proposition, his argument collapses-—a principled judge could hardly follow his
advice.

Moreover, the constitutional focus on speech as the activity meriting protec-
tion may reflect history as much as logic or principle. Particular historical con-
flicts may have created the social and political importance of focusing on free-
dom of speech (and, even more so, on freedom of the press). Likewise, the
related, historically embedded consciousness may have contributed to the intel-
lectual tendency to adopt this focus. If the best defense of the constitutional right
depends on speech’s paradigmatic quality of both serving basic values and serv-
ing them in a particular manner, the issue of the appropriate scope of protection
is left open. For example, what is the appropriate constitutional response, first,
to speech that does not exhibit this combination and, second, to nonspeech con-
duct that does?——questions to which I will return in Chapters 3 and 4.

Meiklejohn and his followers cannot be faulted with either Bork’s narrow
elaboration or his peculiar defense of the political speech theory. The central
claim of Meiklejohn’s more appealing and more influential political speech the-
ory is that free speech is essential to the sclf-governing democratic process.
Given this claim and given our constitutionally affirmed commitment to
democracy, constitutional protection of political speech apparently follows as a
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corollary. Therefore, a thorough examination of the political speech interpreta-
tion of the first amendment might usefully begin with this claim.

Two quite different arguments support the claim that free speech is essential
to democracy. And these two arguments lead to the two different versions of the
political speech theory. Probably the most ubiquitous argument is that robust
debate about public issues, that is, unabridged freedom of speech, is necessary
in order for the people, the governors, 1o engage in the “discovery and spread of
political truth.” Or, if “truth” seems to imply too much objectivity, a slightly
reformulated argument would be that unabridged freedom of speech provides
our best hope for reaching wise and desirable (or desired) political conclusions.
According to this first argument, the value of free speech is instrumental and lies
in the results, the truth or wisdom, that the free debate about public issues is
expected to advance in a democracy.”’

Meiklejohn’s discussion often suggests this first version of the political
speech theory—the version that values speech for its role in the political search
for truth or practical wisdom. This version, for example, presumably maintains
that for the political process to find and spread truth, all views must be pre-
sented. This claim echoes Meiklejohn’s conclusion that “what is essential is not
that everyone shall speak, but that everything worth saying shall be said.”® The
expectation that unabridged speech leads to the best or wisest results also pro-
vides a possible explanation for Meiklejohn’s assertion that “the principle of free
speech springs from the necessities of the program of seif-government.”*' As he
explains, otherwise, “the result must be ill-considered, ill-balanced planning for
the general good.”* Meiklejohn also argues that the search for and sharing of
truth is a preeminent interest or need of a self-governing people.”

This extrapolation of free speech from the premise of democracy clearly
embraces the marketplace of ideas theory-—except that this derivation requires
the marketplace of ideas only for the political arena. Therefore, this version of
the political speech theory can stand no better than the marketplace theory,
which it duplicates. If it relies on assumptions concerning reason and objective
truth, it would be faced with the same critique as the classic marketplace theory
that relied on these assumptions. Alternatively, these marketplace assumptions
could be dropped—both Bork and Meiklejohn drop them.? Then, however, the
political speech theory has the same difficulties as the marketplace theory when
the revised marketplace theory abandons these assumptions. Without these par-
ticular assumptions concerning truth and rationaiity, the analysis no longer con-
vincingly explains why the results of the political process that protects speech
will be any better than the results would be if speech were intelligently and pur-
posefully restricted.

A second version of the political speech theory rests on very different prem-
ises. Freedom of speech could be implicit in democratic self-government
because this freedom is part of the very definition or meaning of self-govern-
ment. This version does not require faith that free speech will promote truth,
wisdom, or any other thcoretically predicted result. Instead, an adequate basis
for according status to the “results” of free speech is the abstract propriety of the
process. In fact, most democrats view at least some political decisions as (tem-
porarily) authoritative, although not necessarily right or wise, mercly because
these decisions result from an acceptable process. This theory of free speech
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asserts that the acceptable process is self-government that includes free speech
as a constitutive element.

Still, this version of the political speech theory is not without difficulties. The
key step is to show that free speech is indeed essential if the political process is
to be acceptable; and this step must be made without relying on any marketplace
of ideas assumption that free speech leads to results that are presumptively right
or wise.

The conclusion that freedom of speech is an integral aspect of democracy
feels right. Nevertheless, the explanation for this conclusion is not immediately
clear. For example, as an explanation, consider the following three-part claim.
First, democracy implies that the people engage in, or at least have the oppor-
tunity to engage in, the choice of policies. Second, for policies to be self-chosen,
the governors, that is, the people, must be presented with all viewpoints, all
alternatives. Third, this condition can only be, but can be, achieved by guaran-
teeing freedom of political speech.

This three-part claim fails. Surely, the second point is wrong. Decision-mak-
ers never hear nor consider all viewpoints. All decisions are made in at least
partial ignorance. The existence of democracy cannot depend on full informa-
tion. Much information does not presently exist—even information that we
know how, at some expense, to develop. Democracy, moreover, does not imply
that everyone devote their energies toward assimilating all “relevant” informa-
tion. It does not even imply the general availability of the information that does
exist. For example, most people consider self-government possible even if some
members are unwilling to disclose their ideas or to reveal important information
to others in the group. Self-government arguably even implies the collective
power to restrict the circulation of some information. Of course, the conse-
quences of either self-chosen silence or governmentally imposed restrictions on
information are sometimes undesirable~-even disastrous. But even if “official
secrets acts” or “privacy acts” or recognition of a “right to remain silent” or
delays in publishing minutes of Federal Reserve Board meetings or the confi-
dentiality of judicial or jury deliberations are inconsistent with a fully “open
society,” few people would consider all of these limitations as inherently incon-
sistent with the notion of democracy. Obviously, both the empirical assump-
tions and the normative arguments favoring various restrictions on information
flows are contested. Nevertheless, the existence of government power to repeal
laws restricting the flow of information satisfies typical conceptions of
democracy.

A plausible conception of democracy is that it consists simply in the major-
ity’s “power of choice.” And the power of choice can, of course, be exercised in
ignorance. It does not imply the impossible, full and free information. It does
not even imply the absence of consciously imposed restrictions on information.
More likely, the power of choice only implies the right of voters to rely on what-
ever information or misinformation they happen to have. The only freedom of
speech that is “essential” is the right to say “yes” or “no” in a vote and, maybe,
the right to make proposals to be voted on. The attempt to deduce any more
extensive free speech logically from a notion of democracy identified with the
power of people to make political choices fails.

The above argument may embody too shallow a conception of democracy.
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More substantive conceptions abound. Some common conceptions of democ-
racy identify democracy with the substance of rule—rule in the interest of the
people.”” Even those conceptions that merely emphasize process may include
more than the mere right to vote or the exercise of choice. These fuller concep-
tions of democracy often include, as key elements, limits on the majority’s
unadorned power of choice. They may rule out certain choices, for example,
choices to limit liberty or deny people’s equality. Brandeis, immediately before
his impassioned invocation of “the power of reason as applied through public
discussion,” asserted that “those who won our independence . . . valued liberty
both as an end and as a means.”® Free speech may be valued not so much, as
in the first version of the political speech theory, for how it helps self-govern-
ment achieve wise results—that is, as a means. Rather, within a suitably
rich conception of democracy, free speech may be valued as a key element
of the activity of self-government, an activity which in turn is valued as an
end.

At times Meiklejohn appears to adopt this view that the relation between free
speech and self-government is one of meaning rather than of service. He even
rejects “the Miltonian faith that in a fair fight between truth and error, truth is
sure to win”—a faith he finds “hard to reconcile . . . with the sheer stupidity of
the policies of this nation.” Instead, Meiklejohn argues that “‘the people need
free speech’ because they have decided . . . to govern themselves,”” But why do
they need free speech if it can lead, as Meiklejohn suggests, to “sheer stupidity”?
Apparently self-governors need free speech not because it leads to good results,
but because free speech is part of what Meiklejohn means by “governing
themselves.”™

As noted, merely thinking of democracy as a process does not show that free
speech must be an element. To definitionally include free speech in democracy
requires reliance on more substantive value considerations. For example, accep-
tance of Brandeis’ suggestion that liberty be valued as an end would help explain
both the value of self-government and its relation to free speech. A democratic
process might best be understood as an attempt to embody liberty, that is, self-
choice, in a realm where collective decision making is necessary if people are to
engage in self~determination. If so, then this value, liberty, should also be used
as the guide for understanding the appropriate elements of that democratic pro-
cess. In making collective decisions, people should be as unrestrained as possi-
ble, not because this form of the process necessarily leads to the wisest decisions,
but because the process is an attempt to embody this fundamental value of lib-
erty in the sphere of necessarily collective decisions. A theory of democracy cen-
tered on the fundamental status of liberty (as well as of equality)”’ argues that
the political sphere itself is justifiable only if that sphere is consistent with liberty
and embodies respect for liberty. Liberty, not democracy, is fundamental.

Intuitively it seems plausible to base the argument for democracy on the fun-
damental status of liberty. The most obvious reason to view democracy as fun-
damental is the importance we place on freedom. This pervasive vision of
democracy also provides an explanation for why freedom of political speech
must be an element of democracy. If, however, democracy is justified specifically
because democracy embodies liberty in the sphere of its operation, an important
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additional conclusion seems to follow. From the perspective of valuing liberty,
there is no reason to think that legal restrictions on liberty or, more specifically,
on freedom of speech, are more acceptable within the nonpolitical than in the
political sphere. The fundamental status of liberty would imply that the political
sphere is only justified when it respects as well as embodies liberty. If particular
values justify the political sphere, those values should likewise provide the basis
for limits on that political sphere. Thus, it turns out that probably the most per-
suasive argument for treating freedom of “political” speech as a necessary and
protected element of democracy also shows that freedom of “nonpolitical”
speech ought to receive the same protection. Both freedom of political speech
and freedom of other speech embody the same value—respect for individual
liberty.

Two alternative, mutually reinforcing analyses support the intuitive claim
that recognition of a fundamental status for liberty implies democracy. First,
note that many aspects of our world are and could only be the product of col-
lective decisions or collective consensus. For example, all communication
requires some degree of consensus concerning language. Legal rules are similar,
Allocations of decision-making authority among people require and depend on
collective practices and collective decisions often embodied in property laws or
other legal or customary practices. Even the collective “nondecision” to allow
anarchy or force to reign in some sphere often amounts to a collectively accepted
and often consciously adopted practice.” Clearly, the existence of such collec-
tively effective and accepted practices is inevitable. Moreover, different possible
practices make contributions to the pursuit of different values and significantly
influence who we are as persons. Liberty presumably must include the oppor-
tunity for involvement in the choice of, or responsible acceptance and affirma-
tion of, those elements of our world that are matters of human creation and that
are important for a person’s self-definition and self-realization. This notion of
liberty, combined with the obvious fact that many of these elements are neces-
sarily a matter of collective practice, choice, or consensus, means that liberty
must permit involvement in this collective process, presumably in a manner
that permits a like involvement by others-—in other words, respect for liberty
implies some type of democracy. Thus, although liberty “under law™ often refers
to somewhat individualized decision making within apparent zones of auton-
omy, a more complete notion of self-determination must include a right to par-
ticipate in the many necessarily collective decisions. Agents capable of self-deter-
mination and having equal claims to engage in self-determination would have a
right to democracy.

The above analysis concluded that liberty implies democracy as a process for
specifying and implementing people’s choices. Alternatively, if people specially
value their participation in the process of determining who they are, then
democracy is also implied as one of the essential activities of free people. On
either view, narrowing the possibility of democratic political activity would be
a narrowing of what it means to be a free person. This could be justified only on
a few grounds. For example, if liberty is fundamental, presumably a restriction
on political choice could be justified if the choice directly or purposefully con-
flicted with another’s liberty or, maybe, with equality. Thus, this reason to value
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politics and, hence, democracy as a central element of a notion of being human
also implies constitutional limits on democracy.

Note that both defenses of democracy treat liberty (and equality)®' as basic;
democracy only follows as a necessary implication. The deduced element, how-
ever, can only properly extend so far as is consistent with its premises. Specifi-
cally, the scope of democratic decision making must be limited to decisions that
are consistent with respect for liberty (and equality). If liberty and not democ-
racy is fundamental, and even more so if freedom of political speech is viewed
as an element of democracy precisely because recognizing it as an element better
makes democracy an embodiment of liberty, then limiting constitutional pro-
tection to political speech would be unprincipled.

A possible counterargument could claim that liberty in respect to self-gov-
ernment and, therefore, freedom of political speech, is special in some relevant
sense. Because of this “specialness,” political speech and self-government should
be valued differently if not more highly than liberty or freedom of speech in
general. For example, consider the following argument: Citizens of a democracy
are both governors and governed. As governors, citizens must be free in deciding
what limits on our freedom are appropriate. As governed, we necessarily accept
limits on freedom that we legisiate and enforce as governors. Speech about laws
is fundamental to the determination of what behavior will be allowed; other
speech is merely among the many multifarious activities that are or are not
allowed.*

The most obvious problem is that this argument does not explain why liberty
in respect to making laws is important unless liberty in general is important.
This objection, however, may miss the key claim. The main point, I think, is
that only speech about laws is a part of the system’s self-correction mechanism.
The argument for special protection of political speech admits, of course, that
any specific restriction on nonpolitical speech may also be objectionable. Those
limits on nonpolitical speech are, however, no different from any restrictions on
people’s freedom. Many laws are misguided. The proper response is to change
them. Laws restricting political speech, however, are different. According to
analyses such as those suggested in Justice Stone’s Caroline Products footnote®
or more recently elaborated by Dean John Hart Ely,* restrictions on political
speech involve a more basic evil—they impede the correction of error and
thereby undermine the system that justifies the other restrictions. Political
speech serves as the corrective mechanism for the system of laws as a whole.

This “self-corrective mechanism” argument may seem quite persuasive. But
on close examination it turns out to rely fundamentally on a classic marketplace
of ideas theory, although restricted to the political realm. Even though we admit
that we (and the political order) are fallible, why would we think that free speech
rather than selective suppression would best lead to identification and correction
of errors? In order to have confidence that the protection of political speech con-
tributes to self-correction as opposed to mere change, “unimpeded” political
speech must be assumed to lead, at least in the long run, to better decisions.
Presumably, the presence or absence of various restrictions, for cxample,
restrictions on corporate political speech,® will affect the content of political
change—but how do we know that the absence of restrictions on the corporate
political speech will lead 1o better decisions? The cxplanation apparently must
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rely on faith in a marketplace of ideas theory. Otherwise, might we not conclude
that political interventions of powerful corporations could corrupt the demo-
cratic process? Thus, this reliance on speech as a self-correction mechanism as
an explanation for special protection of political speech is subject to all the cri-
tiques of the marketplace theories already made.

There 1s, however, another possible basis for the self-correction argument. If
the democratic political process is premised on being an embodiment of liberty,
then people would have a basic claim to participate freely in revisions of current
political conclusions. This right would reflect more their liberty than any nec-
essary expectation that their choices will correct objective error. But, as noted,
if this is the premise, than the same justification in respect for liberty that exists
for the political speech applies to other speech. The notion of process that makes
liberty central relies on a value that then cannot be limited to the political
sphere.

Recognizing the centrality of liberty also deepens another criticism of the
political speech theory. Line drawing between political and nonpolitical speech
seemed nearly impossible. Meiklejohn eventually greatly expanded the range of
communications that he considered relevant to our decision making as gover-
nors.* He continued, however, to distinguish collective decisions—his favorite
image was the town meeting—from individual decisions. But the appropriate-
ness of a line as well as its content depend on the reasons for it. If self-determi-
nation is the appropriate lens, the distinction between political and nonpolitical
does not just blur—it disappears. Both “private,” individual decisions and
“public,” collective decisions are inherent aspects of humans engaging in self-
determination. Both affect an individual’s world. Both may and often do reflect
civic values as well self-interested concerns. In these ways the personal and the
“private” are inherently political. Broadly conceived, politics is merely the label
we give to the dialogue and the struggle concerning both group and individual
decisions. Given the self-determination rationale for valuing democracy, there
is no principled basis for making the distinction. No line identifying political
speech can be drawn.

This concludes the critique of the political speech theory. Still, the notion
that political speech is at the core of the first amendment has undeniable
appeal—although whether this is only true for the probable majority of readers
who I expect are quite interested in politics, [ am not sure. Unless this appeal is
understood, nagging doubts about the theoretical critique will persist. My sug-
gestion is that although there are no abstract justifications for greater protection
of political speech, several pragmatic considerations arguably explain a more
intense focus on political speéch and the special appeal of arguments for its
protection.

First, within the broad scope of speech that ought to receive constitutional
protection, the government may more often be interested in suppressing politi-
cal speech than the other, arguably nonpolitical speech. Thus, first amendment
protection may be more frequently needed for political speech than for any other
type. Political speech would, therefore, likely appear central—or, at least, would
be at the center of judicial attention.

Second, the government’s decisions to suppress political speech may be sys-
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tematically less justified than their other decisions to suppress. Those in
power-——whether they be political, religious, or economic elites—are likely to
be least attentive to the need to protect expression that challenges their author-
ity, upsets their preferred status quo, or interferes with their reforms. Their
immediate political self-interest and their policy commitments are likely to dis-
tort their own judgment about the wisdom of suppression more in respect to
political speech than other speech. Suppression of dissident political views is
likely to be the most common and most vigorously pursued form of censorship.
Thus, this may be the context where government is least trustworthy and objec-
tionable censorship most likely. Therefore, even if political censorship is no
greater an interference with fundamental liberty than any other censorship, sup-
pression of political speech may properly make the greatest claim on our atten-
tion-—that is, be our “central” practical concern.

The problem of government’s distorted or self-interested judgments is even
more acute because the scope of properly protected liberty includes some but
not all expressive activity. Determining whether specific activities fall within the
protected realm often will be difficult or controversial. As an interested party,
the government should be least trusted in making those determinations regard-
ing political speech.

An example will illustrate this point. Assume that telling manipulative
“lies”-—intentionally deceptive, knowingly false, statements of facts as a means
for getting others to behave other than they would otherwise—is not included
within the realm of protected expression but that protected expression includes
unintentional falsehoods, metaphor, and hyperbole in the strong expression of
opinion or perspective. Government (and juries) may be more biased and more
prone to inaccurately characterize (their opponents’) statements as conscious lies
in the “political” than in the “private” realm. People habitually see the claims
of their political opponents as false and often attribute bad motives, that is, a
readiness to lie, to these opponents.

History, observation and, for many of us, self-reflection confirm this ten-
dency. During World War 1, for instance, people were convicted and punished
on the basis of the obvious falsity and maliciousness of their assertion that the
“government is for the profiteers.”” Given this tendency to attribute the worst
to political opponents, the only way to effectively protect the political speech
that should be protected may be to adopt broad prophylactic rules against gov-
ernment interference. Given the heightened likelihood of mistaken findings,
arguably we should not allow the law to reach “knowing falsehoods” in the polit-
ical sphere, even if these falsehoods did not theoretically merit protection.®
Thus, even if the same theoretical rationale for claiming a fundamental status
applies to both political and nonpolitical speech, these pragmatic considerations
argue for greater doctrinal protection for political speech and make political
speech appear central or special.

A third consideration can be added. Many aspects of modern social life con-
form to a currently popular, reduced view of politics as merely the continued
pursuit of private interest by means of government power. Fortunately, another,
also widely held, deeply rooted, traditional view of politics challenges this
reduced view. This second, more traditional conception sees politics as involv-
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ing people’s civic concern with the general good. Many aspects of our political
institutions, including the ban on selling votes and on paying bribes and the
public-regarding trappings of political advocacy, elections, and voting, call on
people when acting in the political sphere to adopt this broader perspective, a
concern for the public good and for collective value definition. In practice, peo-
ple’s political activities and their political speech sometimes do and sometimes
do not correspond to this civic conception of politics. When it does correspond,
however, the political speech exhibits altruistic or, in the economic terminology,
“public good™ qualities that distinguish it from a lot of private speech. This type
of speach has value for the community as a whole beyond its value to the speaker
and consequently ought to be specially nurtured.

Those political activists whose political speech authorities most often want
to suppress seldom view their own speech and their other political activities as
merely or even primarily “private goods.” Typically, these activists are political
dissidents who view their speech and their politics as attempts to gain solidarity
with others and as civic-oriented, altruistic attempts to create a better society.
Given our collective need for more people to take up the interest of the whole,
to adopt the perspective of the general good, and to protect us from “the greatest
menace to freedom [~--] an inert people,”* we should especially value people
engaged in political speech. Qur institutions should encourage their activity.
Whether or not specific political speakers are misguided, their civic orientation
makes them particularly inappropriate people to punish.* Objectionable pursuit
of private interest makes a much better candidate for punishment.

This “public good™ quality of political speech also suggests a reason for pre-
dicting that the struggle over political speech would be central in the actual
development of the first amendment. Those whom the government wishes to
punish for their political speech ofien present a high visibility cause. Supporters
are likely to exist. Issues can often be framed in terms of principle. Frequently
significant elites can be stimulated to sympathize with and support even those
victims of governmental suppression with whom they disagree.*! This attitude
contrasts with a typically lesser public sympathy for those whose misguided aso-
cial conduct appears calculated to advance purely private interests.*

On the other hand, the “public harms” allegedly caused by unwise political
speech may also intensify the self-righteous feelings on the other side. Suppres-
sion seems especially justifiable because the “evil” speech is not just a private
wrong to another individual but a “public bad” that may cause harm to the
whole community. (Sometimes I think political entrepreneurs find it easier to
arouse emotions in support of laws against racist speech than to legislate against
more intractable, economic, and power-based forms of racial discrimination.
Frequent conservative, establishment support for limitations on racist speech
suggests that observers ought to compare the likely class impact of this response
with possible alternative legislative or societal attacks on racism.)

Thus, this “public good” quality of political speech may help explain the
popularity of the political speech theory. Whether it justifies the theory is a dif-
ferent question. First, this public good quality of political speech certainly does
not uniquely identify political speech or distinguish it from “private” specch.
Often political speech narrowly advances private interests. In contrast, often pri-
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vate speech contributes to the social or cultural development of a decent society.
The “public good™ qualities of educating a child or promoting the arts are often
noted.

Second, if the argument for special protection is only that it will promote the
general welfare by providing us with more of a valued “public good,” the argu-
ment views the first amendment less as a protector of individual rights against
intolerant majorities than as a welfare-maximizing device. Usually we are con-
tent to allow the political process to make decisions both generally about welfare
maximization and specifically about the need to purchase public goods. Thus,
although the first amendment might be merely a rule utilitarian attempt to
advance the general welfare, this rule utilitarian interpretation contrasts with an
equally popular and, I argue, more profound view—the view that the first
amendment recognizes individual rights that limit the manner in which the col-
lective pursues the general welfare. Surely, the choice between (or combination
of) these utilitarian and individual rights perspectives requires further argu-
ment. Certainly, nothing in the invocation of democracy suggests that the reason
for protecting speech must be the rule utilitarian argument. In fact, the perspec-
tive that values democracy as an end and not merely as a means would suggest
the priority of the individual rights interpretation.

In any event, looked at in their entirety, these pragmatic considerations only
show that greater vigilance may be needed in respect to political speech, not that
the constitution guarantees superior status to political speech.

This review of the political speech theory of the first amendment has led to
several important observations. First, advocates of this theory typically rely on
a basically marketplace of ideas rationale for protecting speech, although they
then unjustifiably only apply this rationale to speech that relates to self-govern-
ment. Since this version of the political speech theory is merely a restricted ver-
sion of the marketplace theory, it is subject to all the last chapter’s criticisms of
the marketplace theory.

Second, sometimes proponents offer an alternative, more definitional ver-
sion of the political speech theory. This version asserts that freedom of speech
is central to an acceptable political process. The force of this version, however,
turns out to depend on acceptance of a particular conception of an acceptable
political sphere, namely, a conception that justifies the political sphere as a par-
tial embodiment of individual liberty. Closer. examination shows that this
emphasis on liberty cannot be limited to valuing liberty in the political sphere.
Thus, this second version of the political speech theory cannot finally justify
treating political and nonpolitical speech differently. Moreover, this second ver-
sion of the political speech theory calls for protection of somewhat different cat-
egories of expressive conduct than the classic marketplace theory. This differ-
ence reflects the emphasis on pecole’s freedom to participate as opposed to the
concern in the marketplace version that people obtain the information that leads
1o the best conclusions.

Third, even though no abstract grounds justify trcating political speech as
more important or more meriting of constitutional protection, various prag-
matic considerations help cxplain why conflicts over restrictions on political
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speech often dominate popular attention and may be “central” in the legal
development of first amendment protection. Political speech could be at the core
of the legal and popular battie even though not uniquely at the core of the value,
the value being individual liberty.

Fourth, these pragmatic considerations suggest that more extensive prophy-
lactic rules may be necessary in the political arena than in other contexts to pro-
vide effective protection for the same theoretically justified realm of speech free-
dom. These pragmatic considerations may also help explain the coexistence of
seemingly conflicting dicta in the case law. Sometimes judicial dicta assert that
political speech is at the core of the first amendment. Other dicta indicate that
the first amendment protects all types of speech and that distinctions between
political speech and other speech are impermissible.” Each set of dicta provides
an appropriate response to a different issue. The first set, which typically occurs
in cases involving political speech, underlines the especially important need for
constitutional protection in the political sphere.* The second set recognizes that
no principled justification for protecting freedom of speech would distinguish
political speech from speech on other subjects or in contexts that are not overtly
political. This second set of dicta underlines the conclusion that nonpolitical
speech, to the extent that such a category can be conceptualized, equally repre-
sents a properly protected aspect of individual liberty.

THE MARKET FAILURE MODEL

Adam Smith’s invisible hand does not always produce the results desired in the
marketplace of goods. The unreality of the assumptions underlying a perfectly
functioning economic market results in various forms of ““market failures” that
require state intervention to achieve efficient allocations or desired distribu-
tions. Likewise, critics of the classic marketplace of ideas theory often base their
critiques either on the failure of the assumptions concerning truth and ratio-
nality described and criticized in Chapter | or specifically on failures of the eco-
nomic market, such as those caused by the monopolization of communication
channels or by the difficulties of organizing participation by large, usually dis-
persed, often poor interest groups. These critics then advocate repair—various
forms of governmental intervention to improve the functioning of the market-
place of ideas. The critics differ, however, as to the specific solutions proposed—
differences that relate to the particular problem or market failure that the critic
has identified.

The Reform Proposals

To clarify the content of the market failure model(s) I will outline the major
frameworks of possible reform, analyze the assumptions justifying each, and
give a few examples of specific reform proposals. Reforms generally fit into onc
of four frameworks: (1) correct failures of economic markets to the extent pos-
sible without restricting anyone’s speech freedom; (2) guarantec all viewpoints
adequate, but not necessarily equal, access to the marketplace of ideas; (3) guar-
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antee all viewpoints equal access to the marketplace of ideas (e.g., equal time for
each candidate); or (4) guarantee all individuals equal access. (I should note that
implementing many proposals suggested by the first two approaches would be
compatible with, but not necessarily required by, the liberty theory of the first
amendment advanced in Chapter 3.)

The first approach to reform argues that failures of the economic market
require government intervention when these market failures cause ineflicient or
distorted allocations of resources to speech activities. Misallocations may be
caused, for example, by monopolization or by the difficulty that racial, sexual,
or ethnic groups, consumers, the poor, environmentalists, and other large, unor-
ganized groups have, due to organization costs and freeloading, in achieving effi-
cient levels of advocacy.

Although based on free market economic theory, this analysis typically has
a progressive political thrust. The extreme concentration of ownership of major
mass media in the United States,” as well as the large corporate advertisers’
power implicitly to set norms for acceptability of form and content and some-
times to control specific publication or broadcast decisions,* and the typically
less organized status of those outside the existing power structure are among the
factors that predictably cause these market failures to reinforce corporate power
and the status quo. Reformist critics often propose invigorated enforcement of
anti-trust laws or subsidies for advocacy by poor or difficult-to-organize groups.”’
These proposals, justified by economic efficiency concerns, do not require or
imply any particular theory of free speech. Moreover, typically these reform pro-
posals do not conflict with any significant first amendment theory. Thus, this
economic market failure theory and the corresponding reform proposals,
although of great social and political significance, are not directly relevant to the
subject of this book and will not be further considered.

The assumptions of the second reform framework, which requires guaran-
tecing adequate, but not equal, presentation of all (serious?) viewpoints, are very
similar to those of the classic model. In On Liberty, Mill recommended that we
search for devices to assure the forceful presentation of viewpoints that, without
our positive efforts, would not be adequately presented.*® Like the classic model,
this second, reformist approach must assume that reason dominates in human
inquiry. That is, it must assume that people will use their intellect to find the
core of insight, if any, in each message. Otherwise, people’s conclusions will be
controlled by the form and frequency of inputs. Consequentially, this reformist
approach merely argues that the government should alleviate any blockage of
meaningful access opportunities for particular viewpoints by guaranteeing ade-
quate access to the marketplace.”

As a basis for reform, this second approach could be implemented by pro-
viding subsidies to under-represented viewpoints. Such subsidies, mandated by
this version of the market failure theory, usually present no problems from the
perspective of other first amendment theories. Of course, the serious practical
problem with this approach as a constitutional standard rather than as a legis-
lative policy is the difficulty of determining what constitutes an adequate or
meaningful presentation opportunity.

A first amendment interpretation that requires only that each view receive
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an adequate presentation points to an interesting aspect of, and possibly an
objection to, both this second market failure framework and the classic market
model. Given a conclusion that some expression of a viewpoint suffices to assure
its proper evaluation, a restraint on the speech of some individuals would not
obstruct the search for truth as long as others who hold similar views are allowed
to speak. Thus, any governmental restraint on speech, as long as the message
was adequately presented by someone, would be unobjectionable—uniess the
objection is grounded on some rule utilitarian conclusion that any governmental
power to suppress supposedly adequately presented views would:be too often
misapplied. Nevertheless, many commentators and courts object to such
restraints because they interfere with an individual’s right to express herself as
she chooses. When they do object, despite their marketplace rhetoric, they often
reveal an underlying concern with individual liberty that apparently supersedes
their concern merely for the workings of the marketplace.”

The third reform possibility, equal access for all viewpoints, presents virtually
insurmountable practical problems relating to the identification of different
viewpoints. For example, critics of the Federal Communications Commission’s
Fairness Doctrine have noted that the Doctrine’s requirement of a “fair” pre-
sentation of all sides of an issue is utterly manipulatable by whoever is empow-
ered to decide what issuc has been discussed and what constitutes relevantly
different viewpoints concerning that issue.’! Defining what constitutes a different
viewpoint is an inherently value-loaded task.

Nevertheless, the general objective of this third reform agenda makes sense
if “objective” truth {or a best or correct solution) exists but if people’s rational
faculties are too feeble to avoid or neutralize distortions caused by inequalities
in the opportunities available to competing propagandists. Equalizing the pre-
sentation opportunities for each potentially true or wise viewpoint (in contrast
to equalizing the opportunity for each speaker) enables each contrasting view-
point equally to use quantity and packaging to neutralize the other’s distortions.
People’s real but limited rational faculties should then suffice to allow them to
pick out the true (or best) position from among the equally effectively presented
viewpoints. In other words, this reform approach relies on the classic model’s
truth assumption but rejects the second aspect of the classics model’s rationality
assumption, that people are able to sift through the form and frequency of mes-
sage presentation to evaluate the core notions.*

Among the few serious attempts to engage in reform in the manner implied
by this third approach might be the provision for equal funding of all political
candidates or of each political party. Arguably, these proposals attempt, at least
in the context of political campaigns, to accomplish this goal of providing for
equality of each viewpoint, each candidate or party being a proxy for a different
viewpoint, {Or, if passing some threshold level of support provides evidence that
a candidate is potentially the best choice, that is, that the candidate might win
if presentation opportunities were equalized, then the state might assure equal
resources only to candidates who meet this threshold requirement.)’

Fqual access for all individuals is the fourth and most logical version of the
market failure theory. A new, more Jdefensible assumption replaces each of the
classic model’s faulty assumptions. First, this approach assumes that truth may
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be chosen or created rather than being objective and discovered. Second, reason
exists but is not assumed routinely to control or dominate people’s response to
debate. Instead, people normally cannot divorce their understanding from their
individual and group histories and their experiences in a particular social loca-
tion. Moreover, packaging, quantity, and context affect people’s responses to
messages. Third, this approach assumes that people may have different needs
and groups may have conflicting interests. Whether or not these conflicts are
permanent, social choices ought to respond fairly to the differences.

Given these alternative assumptions, success in debate provides evidence of
the merit of particular proposals or perspectives only if the debate is “fair.” Cut
adrift from the logic that explained how competition within the marketplace of
ideas advances truth, and instead assuming that truth is created or chosen, at
least in part, on the basis of inputs into the marketplace, the democratic notion
provides a possible solution: The marketplace works if and only if all people are
equally able to participate in making or influencing the choice. Moreover, pro-
viding each person a roughly equal opportunity to generate equal quantities of
carefully packaged messages increases the role of reason. This equality helps
neutralize the advantage that packaging and repetition presently give to well-
financed perspectives.

At first, the failure of the classic model’s assumptions appeared to make faith
in the marketplace of ideas incoherent. The interpretation of the marketplace of
ideas in this fourth reform approach suggests, however, that the purpose of the
market is to provide legitimate scope for differing, often conflicting, interests or
subjective truths rather than to promote the discovery of objective truth. This
reformed marketplace theory follows from a conception of fairness or from a
democratic notion that equal individual influence gives legitimate scope for dif-
fering interests. The marketplace of ideas seems perfectly coherent as long as
people have equal opportunities (e.g., equal resources) for participating. Each
person gets to make an equal contribution to creating truth.

Reliance on this equality standard rather than on existing wealth to control
opportunities for speech is far from the norm in our basically capitalistic society.’
The arena in which we most commonly claim to adopt the equality standard is
the political sphere—we proclaim a ““one person, one vote” standard. Likewise,
in holding the poll tax and property qualifications for the vote unconstitutional,
the Supreme Court has concluded that wealth should not affect one’s right to
vote even though wealth or other unequally distributed tokens or personal attri-
butes are assumed to be acceptable criteria for allocating most other goods.>
Thus, equality for individual input is arguably most appropriate for speech that
relates to what are perceived as political decisions, that is, collective decisions
that will affect the rights as well as the values of the members of the collective.*

To achieve rough equality of opportunity for individual input requires either
a combination of subsidies and restrictions or a method of making speech a free
good—making any amount of communication the speaker desires costless to the
speaker. T know of no specific proposal to fully implement the fourth market
failure theory even in the limited sphere of politics. Nevertheless, some cam-
paign reform proposals, for example, giving every person (not just candidates)
an cqual amount of government money to spend on clection campaigns, can be
interpreted as a partial move toward such an egalitarian system.*
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Evaluation

The differing assumptions of each version of the market failure theory lead to
differing critiques. Thus, some critiques will apply uniquely to only one version.
For example, the second version of the market failure theory, requiring adequate
access for all viewpoints, relies on the classic marketplace of ideas’ rationality
assumption—that is, as long as all views are presented, people will have the
capacity to recognize or choose the best view. And the third version, requiring
equal access for all viewpoints, relies on the classic model’s truth assumption—
if no viewpoint can rely on greater access to manipulate people’s reason, people
will gravitate to the best or true views that were originally held by only a few.
Each reformulation is subject to the criticisms of the specific assumption of the
classic model on which it relies. In the remainder of this chapter, however, [ will
develop more general points. I will first consider criticisms that apply to all ver-
sions (possibly with differing force). Then, I will note serious practical difficulties
with the fourth version of the market failure theory, guaranteeing equal access
for all individuals. This equal access argument merits special attention since, by
reversing each of the classic model’s assumptions, it may appear to escape all
the theoretical criticisms directed against the classic model.

The two most fundamental objections to the market failure theories of the
first amendment do not relate to their internal logic. Rather, these objections
depend on the persuasiveness of alternative theories of freedom of speech and
of equality.

First, the market failure theories are inappropriate first amendment stan-
dards if another theory provides a better interpretation of the scope and role of
the first amendment. The force of this objection will depend on the appeal of
the alternative. Thus, the force of this objection is left for the reader to consider
in relation to liberty theory of the first amendment developed in the next three
chapters.

The contrast with the liberty theory is sharpened because the market failure
theories often require interference with some people’s freedom of speech, inter-
ference that the liberty theory asserts is unacceptable. For example, fully imple-
menting equality of access for either viewpoints or individuals could not be
achieved without specifically limiting some people’s use of their resources or
talents for expressive purposes. Thus, this first objection to the market failure
theories starkly poses the question of whether equalizing “real opportunities” to
speak, unquestionably a policy goal worthy of pursuit to some degree and by
some means, justifies restricting speech or other basic forms of personal liberty.

Invocation of notions of equality undoubtedly gives the market failure the-
ories much of their appeal. Nevertheless, my second objection relates to the con-
ception of equality on which a constitutionally based market failure theory must
rely. In particular, this objection claims that its conception of equality misleads
first amendment theory into sacrificing liberty. Rather than requiring the sacri-
fice of liberty, an appropriate constitutional conception of equality will be con-
sistent with a liberty-based interpretation of the first amendment. Equality,
moreover, ought to be seen as having a separate constitutional basis—for exam-
ple, in the equal protection clause of the fourteenth amendment.

Elsewhere I have argued that a single ethical principle, equal respect for peo-
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ple as autonomous agents pursuing meaning, self-definition, and fulfillment,
underlies justifiable collective interaction.” Government respect for, and treat-
ment of, individuals as equals is necessary to morally justify legal obligation.
Respect for autonomous agents as equals requires a concern for people’s liberty
(for restrictions on liberty disrespect a person’s autonomy as a moral agent) as
well as for people’s opportunities (which implies some concern with the distri-
bution of opportunities, with equality). Moreover, although respect for people
as equals places definite limits on the choices of democratic systems (e.g., it rules
out invidious discrimination) and requires provision for some minimal levels
of some goods, and although it suggests some degree of equalizing of conditions
as a meritorious policy goal, equality of respect does not require any particular
level of substantive equality. Since the same ethical principle requires collective
concern both for individual liberty and for the distribution of resources, these
two values, equality and liberty, properly interpreted or formulated in light of
this single ethical principle, will not be incompatible.*®

Both conceptually and in our constitutional system, the two values, liberty
and equality, do different work. The first amendment provides the best consti-
tutional text for basing a properly delineated, protected realm of liberty. Other
constitutional texts, particularly the equal protection clause, provide the best
basis for recognizing the equality claims. For example, respecting people as
equals, although consistent with considerable economic inequality, may require
that certain “merit goods” be provided up to a certain level.®

Thus, if “merit goods” properly include some opportunity to communicate
one’s views to a large audience, the fourteenth amendment’s equal protection
clause, not some market failure version of the first amendment, would provide
the proper constitutional base for the argument. And, fortunately, this equal pro-
tection analysis, which only argues for guarantees of minimal levels of the
“merit goods,” avoids both the problem of restrictions on liberty and the serious
practical difficulties, identified below, that make application of the market fail-
ure model objectionable. Moreover, even if not required by a fundamental or
constitutional principle of equality, a socicty could conclude as a matter of pol-
icy that presently disadvantaged groups or individuals or viewpoints should
have more adequate access to society’s channels of communication. As long as
the society accomplished this policy of promoting access by subsidies or similar
means rather than by restrictions on liberty or improper discrimination, the
society could pursue this egalitarian policy without violating constitutionally
protected liberty.

The above comments reflect possible external criticisms of market failure
theories—that they improperly sacrifice liberty that should be fundamental and
they rely on an out-of-place and inappropriately formulated equality ideal. In
addition, as a constitutional standard, the market failure theory is also subject
to internal critiques.

Any correction of market failures requires criteria to guide governmental
intervention. If adequate access for all viewpoints is the goal, any lack of criteria
for “adequacy” undermines the legitimacy of government regulation. No onc
has even suggested plausible operational or objective criteria. Theoretically,
“adequacy” most probably means sufficient for people to recognize any truth or
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wisdom in the viewpoint. Sufficient access will have been granted when, but not
until, people recognize all the truth or wisdom in a viewpoint.

In practice, application of this standard inevitably will be influenced by peo-
ple’s assumptions concerning the truth of the viewpoint. For example, when
David Paul O’Brien publicly burned his draft card in protest of our military
involvement in Vietnam, he likely disagreed with most governmental officials
and judges concerning whether the American public had been “adequately”
exposed to anti-war messages. More generally, given the lack of objective stan-
dards of adequacy, leaving it to the government (or the courts) to determine
when the presentation of a view has been adequate essentially allows the gov-
ernment to determine the truth or nontruth of the view. By deciding whether a
presentation has been adequate, the government implicitly determines what is
the correct resolution of the marketplace debate—or, more bluntly, the govern-
ment defines truth. If a purpose of the first amendment is to protect unpopular
ideas that may eventually triumph over the majority’s established dogma, allow-
ing the government to determine adequacy of access stands the first amendment
on its head.

Moreover, the impossibility of specifying objective, operational criteria for
identifying a properly functioning market will arise in each of the marketplace
theories. Substituting “equality” for “adequate access” offers only slight help.
Equality for viewpoints leaves open the crucial but inevitably subjective task of
defining what counts as a different viewpoint. Even the notion of equality for
individuals, no matter whether it is conceived as referring to opportunity, actual
speech, or real influence turns out to be a theoretically elusive and practically
manipulatable standard.

Justice Harlan’s concurrence in United States v. O’Brien,' the draft-card-
burning case, illustrates some of these problems. Harlan agreed that a person’s
constitutional right to have her view adequately presented to the public might
justify violating an otherwise valid law, but only if the violation were necessary
to present that view.® Presumably, Harlan and David O’Brien “only” disagreed
over whether other “adequate” opportunities for presenting O’Brien’s view were
available. No criteria exist for making this determination. Differing determina-
tions by Harlan and O’Brien are predictable—and illustrate two dangers of using
makeshift criteria. Harlan’s response corresponded to what must be expected of
judges or other governmental officials. Judges drawn almost exclusively from the
dominant classes in society will normally find that dissidents have had adequate
opportunity. From any mainstream perspective, the dissidents will be seen to
have lost in the debate only because their position is ultimately unpersuasive.
Thus, without objective criteria of adequacy, this market failure approach is
likely to systematically fail to provide for really effective expression by
dissidents.

O’Brien, of course, disagreed about the adequacy of opportunities to present
antiwar messages. His disagreement raises an additional problem with market
failure conceptions of the first amendment—the predictable responses that this
constitutional interpretation calls forth. O’Brien “knew” that reason confirmed
his position, that the war was wrong. Thus, given that a properly functioning
marketplace would lead to the right conclusion, he also “knew’ that the market
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must have failed. The public and the politicians must not have adequately heard
the right views and, therefore, his fundamental constitutional right to have those
views adequately expressed had been violated. Either because violation of this
right, until corrected, ends the legitimacy of his obligation to obey the laws of
the state or because, as Harlan suggested, the constitution properly protects tak-
ing the steps required to vindicate or realize this first amendment right, O’Brien
and the other dissenters are justified in breaking otherwise valid laws while
doing what 1s necessary to achieve a properly functioning marketplace of ideas.

Given human psychology, the logic of these instrumentalist market failure
theories is even more far reaching. Law breaking or violence cannot be expected
to stop with O’Brien’s protest. Major disputes usually produce at least two sides
that firmly believe in the truth of their position. Any success on one side will
appear to the other side to indicate a market failure and justify an increasingly
forceful response. The combination of necessarily subjectively identified market
failures, strongly held beliefs, and a right to a properly functioning marketplace
casily leads to a logic of escalating use of increasingly extreme, possibly violent,
means. Normally illegal activities appear necessary and justified to correct for
the denial of the actor’s right to a properly functioning marketplace of ideas.

This move toward violence applies specifically to market failure models of
the first amendment. “{W]hen men have realized that time has upset many fight-
ing faiths,” and if they can accept the classic marketplace of ideas theory, despite
their firm belief in their own ideas, “they may come to believe even more . . .
that the ultimate good desired is better reached by free trade in ideas.”* If, in
contrast, a person recognizes that the marketplace frequently needs correction,
she must decide between two plausible alternatives. In any given situation,
should she set aside her fighting faith because she knows she is fallible or should
she take effective action to correct for the apparent blockage of the free trade in
ideas? Realizing that time has upset many fighting faiths does not help a person
determine whether a market failure or her own error is preventing her firmly
held views from prevailing.

Thus, we have the two serious practical problems with market failure theo-
ries. First, if the state determines adequacy, the adequacy standard will usually
favor the status quo. Second, this instrumentalist conception of fundamental
rights, which is implicit in market failure theories, inherently tends toward jus-
tifying violent or otherwise objectionable conduct.

Despite these practical problems, the theoretical merit of the market failure
theories deserves attention. The one version that avoided all the criticized
assumptions of the classic marketplace of ideas theory is the individual-equality-
of-access approach. Reversal of the classic theory’s assumptions combined with
the premise that no one has a superior claim to define truth arguably leads to
this approach. Truth is not so much found through reason as it is created on the
“fair” basis of the equal individual input. But careful examination of the equal-
ity of access model shows fundamental flaws. First, the apparent clarity of its
equality standard is deceptive. Second, the approach leads 1o objectionable or,
at least, questionable results. Third, these objectionable results reflect the ulti-
mate unpersuasiveness of the justifications offered for the cqual access standard.

Equality of access to the marketplace of ideas turns out to be a vague, open-
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ended standard. Communication is ubiquitous. Almost all activities undertaken
in a context where a second person will be aware of the activity communicate
something. Everyday “performances” are inherently communicative. Thus, the
equality standard arguably leads to requiring equality of resources for all pub-
licly performed activities. I will not belabor the point that, as an interpretation
of the first amendment, this resource allocation requirement would shock most
people. If the arguments for strict equality are sound enough, possibly people
could be persuaded. Equality of resources or equality of opportunitics to engage
in publicly performed activities, however, does not meet the need for clarity.
Neither operational nor even theoretically objective criteria exist for identifying
this sort of equality. Moreover, any attempt to achieve this equality would aggra-
vate the other problems noted below.

The equality standard is also unclear because it is uncertain whether the
sought after equality should refer to opportunities for input or opportunities for
influence or actual input or actual influence.” If truth is chosen or created and
if people diverge in their conclusions about what should be created, equality
would apparently require that each person be able to exercise equal influence.
That is, some people may not be as interested in influence as others—therefore,
real equality of opportunity may be the right standard. But since the same expen-
diture of money enables different people, because of their different skills and
connections, to exercise different degrees of influence, an equality of influence
standard would require that the “naturally” influential be allowed even less
resources for communication purposes than the noninfluential.

This is a curious constitutional standard. Some degree of specialization in
being opinion leaders or information spreaders does not seem so unjust. Most
people would assume that it is desirable, not objectionable, to allow people with
integrity and wisdom and experience, arguably the “naturally” influential peo-
ple, to exercise greater noncoercive influence. In fact, if the marketplace of ideas
is not to further merely random changes, those attuned to the needs for change
ought to exercise greater influence. Hence, forced equality seems crazy. The con-
stitution should not prevent people from seeking the advice of the “elders.” And
although this problem is greatest for the most extreme versions of equality of
influence standards, any interpretation of the equality standard generates a num-
ber of parallel objections.

The only way that the state could equalize the amount that both rich and
poor can speak is to employ a combination of subsidies and legal restrictions or
to make speech a free good, costless for everyone. Either approach raises numer-
ous problems. First, the restrictions in the subsidy-restriction approach will
inevitably impose severe restraints on liberty. The constitutional provision that
apparently protects individual freedom from state abridgement would now be
seen to require that abridgement. Of course, the strangeness of the result is not
itself an objection. I postpone until the next chapter the argument that this lib-
erty should be the heart of the first amendment.

Second, the intensity of people’s desire to speak or communicate (at any
given level) varies; it is not apparent that providing for two people to do the
same thing, when their desire to do it differs, actually treats them equally.

Third, whether one utilizes subsidies for the poor or a universally “free good”
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approach, the resulting equality involves an inefficient use of resources, that is,
often those who are subsidized will be relatively uninterested in speech and
would have preferred to use the resources for other purposes. Moreover, the rich
may disvalue the restrictions on their expression more than they would disvalue
a direct transfer to the poor of an amount of their wealth that the poor would
value more than the poor value the restrictions on the speech of the rich. In
other words, there could easily be policies that both the rich and poor would
prefer to this enforced equality in communications. Not that these standard eco-
nomic efficiency arguments against regulation are conclusive—often they are
not—but the predictably inefficient or wasteful use of resources necessary to
achieve this form of equality should make its achievement questionable as a
mandate of constitutional law.%

Fourth, if one justification for the first amendment lies in its contribution to
the proper or wise or desired formulation of community values and improved
collective decision making, guaranteeing equality of access makes little sense.
Both the subsidy-restriction and the free good approach promote expression of
weakly held viewpoints as compared to strongly held viewpoints, thereby pre-
venting the marketplace of ideas from accurately reflecting the collective values
or perspectives of the community.

In summary, it is usually desirable and progressive to change rules or policies
or institutional arrangements in a manner that provides the poor and the unor-
ganized increased access to channels of communication and to politics as well
as to all other realms of life. A properly formulated, constitutionally based,
notion of equality may even require that everyone have some minimum level
of access opportunities. Nevertheless, all the market failure theories should be
rejected as first amendment doctrine. Marketplace-of-ideas-based arguments for
providing either “adequate”™ or equal access for all ““viewpoints,” the second and
third market failure theories, rely on assumptions rejected in the earlier analysis
of the classic marketplace model, moreover, they generate serious practical
problems.

Only equality of individual opportunities for communication relies on plau-
sible theoretical assumptions. This equality standard, however, is unworkable;
it cannot be coherently defined. Moreover, on any plausible definition, it
requires state intervention of tremendous scope—an unlikely mandate to draw
from the first amendment. This equality standard is also objectionable as it leads
to very inefficient uses of resources and to serious distortions in the represen-
tation of community values or perspectives. These practical problems occur
because this equality standard relies on and treats as fundamental a miscon-
ceived conception of equality—a conception that mandates specific equalities in
allocations or outcomes rather than politically chosen outcomes premised on a
structure that provides for equality of respect.’ But the most important objec-
tion to this equality standard is that it improperly subordinates liberty. The next
three chapters will argue that an understanding and defense of this notion of
liberty are key to a persuasive interpretation of the first amendment.
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The Liberty Theory

My thesis is that the first amendment protects a broad realm of nonviolent, non-
coercive, expressive activity. The method for determining the scope of protec-
tion proceeds, first, by considering the purposes or values served by protected
speech. Violent and coercive activities, however, also can serve these same val-
ues. Thus, I conclude that constitutional protection of speech is justified not
merely because of the values served by speech but because freedom of speech
serves these values in a particular, humanly acceptable manner, that is, nonvi-
olently and noncoercively. Describing these methods is the second step of the
analysis. Then, I argue in Chapter 4 that when nonverbal expressive conduct
advances the same values in a relevantly similar manner, the nonverbal conduct
should also be viewed as speech and should receive protection.

FIRST AMENDMENT VALUES OR PURPOSES

In the marketplace theories, a single value justified and defined the scope of pro-
tection. These theories protected speech as a means of discovering truth or
reaching the “best” societal or individual decision. This focus is too limited.
Professor Thomas Emerson, probably America’s most thoughtful and influential
first amendment scholar, finds first amendment freedom essential for furthering
four values: (1) individual self-fulfillment, (2) advancement of knowledge and
discovery of truth, (3) participation in decision making by all members of the
society (which is “particularly significant for political decisions” but “embraces
the right to participate in the buiiding of the whole culture”) and (4) achieve-
ment of a “more adaptable and hence stable community.”!

Emerson’s list, which synthesizes his extensive review of the literature sup-
porting freedom of speech, provides a helpful starting point. From a perspective
I will defend later, two values from Emerson’s list, the first, self-fulfillment, and
the third, participation in change, are key. These values of self-fulfillment and
participation in change impose somewhat different requirements on a satisfac-
tory theory. The emphasis on “self” in self-fulfiliment requires the theory to
delineate a realm of individual liberty that allows for self-realization. The par-
ticipation-in-change value requires the theory to specify and protect activities
essential to a broadly democratic, participatory process of change.’ Together the
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two imply a notion of freedom oriented toward self-realization and self-
determination.

Emerson’s second and fourth values are derivative. Given that truth is cho-
sen or created, not discovered, advancement of knowledge and discovery of
truth are merely aspects of participation in change. Also, a country achieves a
“more flexible and thereby more stable community” by providing for individual
self-fulfillment and allowing the disgruntled and the visionaries to participate in
change. In other words, the second and fourth values, although certainly impor-
tant in their own right, are predictably promoted by guaranteeing the individual
liberties suggested by the first and third values. Henceforth, I will refer to indi-
vidual self-fulfillment and participation in change, or self-realization and self-
determination, as the key first amendment values.

Why should these two values receive constitutional protection? To some
extent, I am content to follow Emerson and merely claim that constitutional
protection for speech as a manifestation of these (two) values is and has been
our historically developed commitment and has been urged by numerous theor-
ists who have discussed freedom of speech. Still, it may be useful here to suggest
one possibie account of this commitment and the propriety of respecting these
rights.

Note, first, that constitutional provisions, especially those providing for indi-
vidual rights, limit majoritarian, presumably welfare-advancing or collective
self-definitional, decision making. In fact, the notion of a right is that the right
claimant, whether an individual or group, should be able to override the pre-
ferred outcome of the party against whom the right is asserted.’

Second, note that the assertion of a right involves a relation to another. The
assertion is a claim addressed to another and a claim that the other ought to
defer to the claimant in some manner. But why should the other defer? And if
the other is the society as a whole that would, except for the recognition of the
right, be acting to promote the welfare or self-definition of the whole, why should
it defer? Presumably the reason for deference must in some sense relate to the
content of the relationship of the party making the assertion and the party who
is addressed.

Third, given that the question is: Why the whole should be limited in its
welfare-advancing or self-definitional activities, it also makes sense to ask why
the whole should be engaged in such activities in the first place. Three slightly
different responses to these questions all lead to roughly the same conclusion
concerning first amendment rights.

The issue can be approached either at the general level of whether anything
is implied in the very activity of addressing claims to another, the more specific
level of what is implied in the context of claims made between the political
whole and its members, or the most historically specific level of such claims
made in the context of our society with its particular and historically contingent
commitments.

Assertions of particular claims on another may involve implicit reference to
specific aspects of the relationship that justify obedience or deference to the par-
ticular request of that specific person. Still, any claim addressed to the other
must implicitly treat the other as autonomous, as a being capable of acceding to
or rejecting the claim—otherwise the address amounts at most to an instrumen-
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talist threat of application of force. Moreover, if the claimant is seriously
addressing rather than merely manipulating the other, the claimant must
assume that the other ought to be able to make an appropriate or proper decision
about his or her response—that is, the claimant must assume that the other’s
decision making ought not be distorted and that the other ought not be subject
to domination. Thus, the practice of addressing claims to others arguably
implies respect for the other as an equal or nondominated autonomous agent.
If these comments are right, it seems such respect will be a common founda-
tional feature of many moral practices and, in particular, will be involved in
communicative interaction to the extent that such interaction involves each
speaker in implicitly making claims that the other should accept the truth of
what she says, the truthfulness or sincerity of her saying it, and the rightness of
her assertions concerning normative standards or directives for behavior.*

From the perspective of the political order the analysis is similar. Collective
groups, for example, states, have norms that they claim or assert members have
an obligation to obey. They claim the obligation to obey the laws is a matter of
legitimacy, not merely force. As noted above, such an assertion must be prem-
ised on a relation to the other. Specifically, the assertion must appeal to some
aspect of the relationship that justifies the claim that the other should accede. It
would be inconsistent with the practice of addressing appeals to others for the
collective to expect the other to accede if the other was not being treated with
respect as an autonomous agent—-that is, as one to whom claims are properly
addressed. And it would be implausible to expect the other to accede to a specific
claim or practice that the other does not favor unless the overall practice—that
is, the legal order—treats the other as intrinsically significant as other members
of the collective, for example, as significant as those favored by the particular
norm being asserted. In other words, reasoned justification of legal obligation
may require respect for rights of equality and autonomy and democratic
participation.

Elaboration of this core insight of social contract doctrines helps explain both
the propriety of, and proper limits on, collective self-definitional or welfare-max-
imizing decision making. First, the practices of democratic decision making or
welfare maximization policies can often be understood as properly implement-
ing equal respect for persons as autonomous agents. Although some people may
be more advantaged or disadvantaged by any particular decision or policy, at
least the abstract or formal claim of both democratic decision making and util-
itarianism is that their procedures do not imply distinctions between the worth
of persons but that they do provide a method for choosing collective norms,
which are the only alternative to interactions based on raw force. For example,
utilitarian theory argues for fulfilling as many of people’s desires as possible,
weighting the desires (or preferences) of each person equally. Democratic deci-
ston making gives each person the same potential say in resuits, a say that prop-
erly would represent the person’s autonomous choice or commitment. Thus,
democratic decision making manifests, or at least is consistent with, respect for
people’s autonomy and equality. This respect is important given that its pres-
ence is crucial for redeeming the implicit claim that the resulting norms are
obligatory.

But if this respect for people’s equality and autonomy is crucial, then any
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collective decision, norm, or practice that denies this equality or autonomy is
inconsistent with a necessary aspect of the claim for accepting or according legit-
imacy to the collective’s practices and decisions. This observation leads to the
conclusion that the group has no authority to act in ways that deny a person’s
equality or, for the purposes of this book the more relevant consideration, a
person’s autonomy. Hence, the same basic considerations crucial for justifying
legal obligation both justify collective democratic decision making and require
Iimits on it. Fundamental constitutional restraints on democratic choice are the
result.

Historically, not all societies have exhibited the view that these premises of
respect for individual autonomy and equality are necessary for a justifiable legal
order or for legal obligation. Despite whatever desirable features exist in these
societies, from our present perspective, their denial of these premises reflects
objectionable hierarchy, closure, and their structural distortion of the possibility
of communicative action and discursive will formation. Even putting aside the
universalistic aspect of these evaluations, the assumption that respect for peo-
ple’s equality and autonomy is fundamental may still provide the best expla-
nation for the basic commitments of actual liberal democratic states. In other
words, we could start with the various commitments that we do in fact seem to
accept—democracy, for example. That commitment can surely be explained in
various possible ways. Still, as suggested above, a quite persuasive account of
that commitment is that it embodies even more fundamental commitments—
that is, the commitment to democracy is an implication of the more basic com-
mitment of respect for individual equality and liberty.

This account of democracy as secondary also provides a logical explanation
of constitutionalism— that is, of foundational restraints on democracy. The nor-
mally accepted account of our constitutionalism is that it protects certain rights
even from majority override. In other words, this account treats certain values—
human dignity, respect for individuals equality and autonomy—as fundamental
and directs that democracy must operate within the constraint of respect for
these values. Moreover, many alternative accounts of democracy or of other
basic, accepted features of our society as well as interpretations of cultural and
legal texts, when discursively pressed, will also seem best defended from per-
spectives that assume respect for equality and liberty as basic.

Thus, from any of three different perspectives—the abstract nature of com-
municative action aimed at agreement, the abstract justification of legal obliga-
tion, or the historically contingent accounting for legal obligation and the insti-
tutional order of our liberal democratic society—we have an account of the legal
order or of the collective whole that commits it to respect individual autonomy
or a realm of individual liberty that serves the values of self-fulfillment and par-
ticipation in change. Moreover, this account of the foundational status of this
realm of liberty would help explain why utilitarian balancing does not justify
limiting first amendment rights.

Of course, other accounts of cultural texts, institutional arrangements, and
social practices are possible. And the above argument is surcly not as complete
as its importance calls for. Nevertheless, without trying to develop further this
justification for the centrality of these two values, below 1 will merely rely on
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the widely accepted conclusion that individual self-fulfillment and participation
in change are fundamental purposes of the first amendment.

USES OF SPEECH

Any listing of uses of speech will reflect the perspective and concerns or goals of
the examiner. Since there is no limit to possible perspectives and concerns, no
natural, stable, or complete categorization is possible. Nevertheless, some con-
sideration of various uses will show something about our unreflective under-
standing of speech and will exhibit the arbitrariness of too narrow a conception
of uses. This examination will also suggest multifarious ways in which speech
contributes to the key first amendment values of self-realization and self-fulfill-
ment. Finally, it will suggest further generalizations concerning why and when
speech merits special constitutional protection.

A prominent, insightful article by Professor Thomas Scanlon illustrates the
common trap of adopting a narrow vision of the uses of speech and writing.
Scanlon argued that the acts protected by a doctrine of freedom of expression
will be some proper subset of acts of expression, which he defines as “any act
that is intended by its agent to communicate to one or more persons some prop-
osition or attitude.”® Scanlon is right that “acts of expression™ as he defines it is
“an extremely broad class’” and unfortunately he is also probably correct that
“almost everyone would agree” that all protected acts of expression will fit into
this class.® Nevertheless, speech and writing have significant uses that do not fit
Scanlon’s classification and I will argue that protection should not be limited to
this class.

Our tendency to accept Scanlon’s emphasis on acts intended to communicate
some proposition or attitude illustrates the dominance of a marketplace of ideas
theory in his and our thinking. But this categorization of protected acts of
expression is inadequate in three respects.

First, inclusion of only acts intended to communicate facts or attitudes to
others excludes many uses of speech. People continually speak or write without
intending any other person to hear their speech or see their writing. These “sol-
itary” uses of speech—to record by keeping a diary, to organize by outlining or
cataloging, to understand by problem solving, to amuse or relax by singing or
making up a story, to perform a duty by praying, or to direct one’s own behavior
by writing oneself a note—contribute to seif-fulfillment and often to individual
or social change. Of course, the government may be less interested in controlling
these “‘solitary” uses of speech than it is in controlling acts of communication,
but, if so, this lesser interest relates to a lesser need of protection, not to the
proper scope of the first amendment. Moreover, the government sometimes
does attempt to control or regulate these solitary uses of speech. For example,
the government might try to control some of these solitary uses if it wishes to
punish or disempower a prisoner; or if, as in Orwell’s 1984." the government
believes that the person’s solitary speech is an aspect of, or contributes to, a
person’s ability or will to resist the government; or if socicty wants to promote
a morality that would be offended by making and viewing, or writing and read-
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ing, pornography all within the confines of a person’s home;® or decides that
religious purity must be maintained in the community; or if the government
fears that a person’s solitary problem solving might lead to dangerous new
knowledge or capabilities, like nuclear weapon or genetic research, that the gov-
ernment wants to control or suppress.

Second, many interactive uses of speech—for example, story telling or sing-
ing or ceremonial enactments are activities that sometimes have a primary pur-
pose of entertaining or engaging in group activity or diverting the other, a child,
for example, from pain or anguish, rather than promoting insight—are better
described as the speaker intending to do something.” Attempting to force such
uses of speech into the category of communicating propositions or attitudes is a
possible perspective but generally seems misleading and strained. As Wittgen-
stein remarked, “the paradox disappears only if we make a radical break with
the idea that language always functions in one way, always serves the same pur-
pose: to convey thoughts—which may be about houses, pains, good and evil, or
anything else you please.”'

Third, the notion that a prerequisite of protection is that the speech contain
propositions or attitudes directed toward listeners duplicates the marketplace
model’s emphasis on content as being the important consideration. In contrast,
the first amendment values of self-fulfillment and popular participation in
change emphasize the speech’s source in the self, and make the choice of the
speech by the self the crucial factor in justifying protection. If, for example, there
were good reasons not to view the speech of a corporation as representing the
choices of any relevant people within the corporation (an issue to which I will
return), then the liberty theory would not protect the speech while the market-
place of ideas theory would, given that the corporate speech communicated facts
or values.

In any attempt to describe an alternative to Scanlon’s categorization, Witt-
genstein’s warning should be kept in mind. He wrote:

But how many kinds of sentence are there? Say assertion, question, and com-
mand?~—There are countless kinds: countless different kinds of use of what we
call “symbols,” “words,” “sentences.” And this multiplicity is not something
fixed, given once for all; but new types of language, new language-games, as
we may say, come into existence, and others become obsolete and get forgot-
ten. . .. Here the term “language-game” is meant to bring into prominence
the fact that the speaking of language is part of an activity, or of a form of
life. .. .M

Moreover, Wittgenstein could have further observed that the listings or cat-
egorizations of uses of language only occur within particular language games,
within particular contexts. Here, in this chapter, the task is to find characteri-
zations of uses of language or of forms of life that provide insight into the scope
of first amendment protection, not to develop a comprehensive catalogue. This
particular task suggests prominence for two categorics, self-expressive uses and
creative uses. These two uses cut across the communicative/noncommunicative
dichotomy and closely correlate with the key first amendment values of sclf-
fulfillment and participation in change.
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To engage voluntarily in a speech act is to engage in self-definition or expres-
sion. A war protestor may explain that when she chants “Stop This War Now”
at a demonstration, she does so without any expectation that her speech will
affect the continuance of war or even that it will successfully communicate any-
thing to people in power. Rather, she participates and chants to define herself
publicly, partly to define herself to herself, as in opposition to the war. This war
protestor provides a dramatic illustration of the importance of this self-expres-
sive use of speech, independent of any expected communication to others, for
self-fulfiliment or self-realization. More broadly, any time a person engages in
chosen, meaningful conduct, whether public or private, the conduct usually
expresses and further defines the actor’s identity and contributes to his or her
self-realization. _

Speech 1s not merely expressive but also can be creative. Most dramatically,
the Bible reports: “And God said, ‘Let there be light;” and there was light.”!? For
six days God spoke and named things and by these means created the world.
Hannah Arendt claims that, to the ancient Greeks,

[TThought was secondary to speech, but speech and action were considered
coeval and coequal, of the same rank and the same kind; and . . . finding the
right words at the right moment, guite apart from the information or com-
munication they may convey, is action. Only sheer violence is mute, and for
this reason violence alone can never be great.”

And, Arendt argued, “to act. . . means to take an initiative, to begin.”'* Through
speech and action new worlds are created—‘“new” because action, which “may
proceed from nowhere,” “acts upon beings who are capable of their own
actions,” and thus “action and reaction among nien never move in a closed
circle.,”"

The practice of the poet parallels Arendt’s description of the Greek emphasis
on the creative use of speech. A poem, which “should not mean [bJut be,”'
requires no project but instead a “flicker of the soul.”'” Gaston Bachelard, a
modern French philosopher, describes the poetic image as ““a new being in our
language, expressing us by making us what it expresses. . . . Here expression cre-
ates being. . . . Through this creativeness the imagining consciousness proves to
be, very simply but very purely, an origin.”"*

Although the Bible, the Greeks, and the poets may seem to be rather esoteric
authority, more mundane practices equally illustrate the creative use of lan-
guage. Activities in which the creative use of language is particularly prominent
include: (1) making up new rules for a game or practice, as well as the language
embodying the new rules; (2) coining a word, forming a new verbal image; (3)
writing a poem or a play; (4) “creating” or planning a new strategy; (5) verbally
but privately formulating an analysis to “discover” new relationships or possi-
bilities, or problem solving and developing new capabilities in oneself; (6) per-
suading someone and thereby changing future practice; (7) teaching or devel-
oping new capabilities in another; (8) engaging in a dialogue through which both
participants gain insights neither possessed before; (9) adopting verbal practices
that embody any of the above and thereby creating a new environment. The
creative aspect, the new aspect of the world that results, varies in these examples.



54 Theory

But in each case either the speaker or the listener or both possess something
new—new images, new capacities, new opportunities, new amusements—that
did not exist before and that were created by people’s speech. Often the new
creation will influence subsequent behavior. And in each case the creation has
changed the social world, the world of meanings, opportunities, and restraints,
in which people live.

Although the overlap of categorizations is great, self-expressive and creative
uses of speech more fully and uniformly promote the two key first amendment
values, self-fulfillment and participation in both societal decision making and
culture building, than does speech that communicates propositions and
attitudes.

First, many solitary uses of speech clearly contribute to self-fulfillment. These
solitary uses can also contribute to social change. A person’s self-analysis of her
own character or her design of a plan intended to advance some goal, or her
prayer, as well as a person’s engagement in singing or drawing, or creating and
reading or viewing literature or obscenity for private enjoyment or enrichment,
can all be solitary uses of speech that, by empowering or changing or defining
the person, can affect the individual’s interactions with others and, thereby,
change or modify the culture.

Second, communications not specifically intended to communicate propo-
sitions or attitudes of the speaker— such as story telling merely meant to enter-
tain the listener, or singing intended merely to show the accomplishments of the
singer, or group singing or a ritual performed with words that possibly is
intended to maintain group identity or develop group solidarity—may both con-
tribute to self-fulfillment and affect the culture.

Third, the category of self-expressive and creative uses of speech properly
excludes some uses that do not promote the key first amendment values but that
would be included in Scanlon’s marketplace definition. Initially, the broad cat-
egory of self-expressive acts might appear to include all communications. Nev-
ertheless, to the extent that speech is involuntary, is not chosen by the speaker,
the speech act does not involve the self-realization or se/ffulfillment of the
speaker. Focusing on the self-expressive uses of speech directs the inquiry
toward the responsible source, not the content, of the speech. For example, once
a person is employed to say what she does, the speech usually represents not her
own self-expression but, at best, the expression of the employer. And if, as [
argue in Chapter 9, either competitive market forces or legal requirements force
a business enterprise to be profit oriented and to select its speech accordingly,
then the enterprise’s speech is also not self-chosen. If these claims are right, then
from the perspective of protecting self-expressive speech, commercial advertis-
ing should not be constitutionally protected despite its communication of prop-
ositions, attitudes, or information.

HOW SPEECH OPERATES

The first amendment could not possibly protect all the manifold self-expressive
activities, some of which involve violence or coercion, that further an indivi-
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dual’s conception of self-fulfiliment or that contribute to change. The logic of
constitutionally protecting speech relates to combining common-sense notions
concerning the importance of speech for furthering certain values and similar
notions concerning the method by which speech usually advances those values.
In fact, in the next chapter I will argue that the first amendment protects non-
verbal, creative, and self-expressive activities when these activities advance first
amendment values in a manner relevantly similar to how speech normally
advances these values. In this section, however, the concern is to determine
what methods or manner of using speech deserve constitutional protection.

Speech, unlike other behavior, is seldom thought of as physically violent or
destructive-——the shrill voice breaking a glass is an aberrant example not typical
of our normal notions of speech use. Similarly, the use of high decibel levels of
sound to interfere physically with another’s activities belies our characteristic
image of speech. Few urge constitutional protection for sheer noise that merely
disrupts a meeting.'’

The childhood denial “sticks and stones may break my bones but names will
never hurt me” overstates the insight. All sorts of speech can harm others. Nor-
mally, however, speech differs from most other harm-producing conduct in the
way it causes harm. Both the amiable interchange that leads to replacing old with
new friendships (consider the tort of alienation of affection) and the destructive
interpersonal interchange create “harmful” effects by influencing the mind and
emotions—the perceptions, feelings, beliefs or understandings—of the listener
or, sometimes, of the speaker. Governments’ frequent attempts to suppress
highly offensive or dangerously persuasive speech typically involve an under-
standable desire to prevent identifiable harms-——harms that are likewise created
by the speaker’s influence on the mind or emotions of the listener.

Seldom does the government restrict liberty without at least plausible
grounds to conclude that the unrestricted behavior could cause some type of
harm. Prevention of harm commonly justifies legal restraints. But if the Consti-
tution limits the government’s power to restrict people’s liberty, then some
harms or, at least, some methods of causing harms must not suffice to justify
legal restrictions on some harm-causing behavior. This conclusion cannot be
controversial. Laws attempt to promote the general good. The Constitution
restricts legal choices. These restrictions on law making can only mean that
some harm-causing conduct is protected.”® Thus, under existing doctrine, harms
caused by speech normally do not justify a restriction on speech, while harms
that result from invading another’s area of decision authority (e.g., destruction
of another’s property or coercing another’s behavior) normally justify outlawing
the intruding conduct.

Justifications for protecting harm-causing expressive conduct are obviously
controversial. Above I argued that the collective must respect the equality and
autonomy of individuals. This respect requires limiting the collective’s decision-
making authority, limits that arguably leave people with the right to cause harms
by certain means (speech-caused harms) but not by others. This claim necds
elaboration to show how respect for autonomy distinguishes the different meth-
ods of causing harmes.

The key quality distinguishing most harms caused by protected specch acts
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from most harms caused by unprotected activities is that speech-caused harms
typically occur only to the extent that people “mentally” adopt perceptions or
attitudes. Two observations deserve emphasis. First, the speaker’s harm-causing
speech does not itself interfere with another person’s legitimate decision-making
authority. At least, this follows as long as the other has no right to decide what
the speaker should say or believe. And this assumption that the other has no
right to control a person’s speech is a necessary consequence of our respecting
people’s autonomy. Second, outlawing acts of the speaker in order to protect
people from harms that result because the listener adopts certain perceptions or
attitudes disrespects the responsibility and freedom of the listener.

Both observations follow from our typical concept of the person, which iden-
tifies a person, at least in part, with the person’s perceptions and feelings. We
generally hold a person responsible for actions that are based on the opinions or
perceptions the person accepts. In fact, respecting the listener’s integrity as an
individual normally requires treating the listener as responsible for her conduct
unless she has been coerced or forced into the activity.

This perspective on protecting speech suggests the uses that do not merit pro-
tection. Of course, care ought to be taken to avoid finding categories of unpro-
tected speech too easily—the fact that speech can cause harm makes for an ever-
present possibility of powerful even if unreflective appeals claiming that a
particular “harmful” use of speech must fit into some exception to the principle
that speech is protected. Nevertheless, the respect-for-autonomy rationale for
protecting speech does not apply if the speaker coerces the other or if the speaker
physically or otherwise improperly interferes with the other’s rights. “When [the
listener] does something because of threats, the will of [the threatener] is oper-
ating or predominant.”?!

Thus, determining what speech can be banned requires an ability to identify
coercive speech.”? Arguably, a reason for focusing on speech as a specially pro-
tected liberty relates to the implicit recognition that speech behavior is normally
noncoercive. Speech typically depends for its power on increasing the speaker’s
own awareness or on the voluntary acceptance of listeners. Nevertheless, some
speech can be coercive. But identification of coercive categories of speech
requires great care. People constantly invoke loosely formulated or inappropri-
ately broad notions of coercion to justify regulation of various behavior, includ-
ing speech, of which they disapprove. The inevitable misapplication of this lib-
erty approach to freedom of speech will most likely involve expansive, imprecise
notions of coercion—while meaningful limits on government’s authority to
restrict speech will require a narrow, precise, and defensible concept of coercion
that is clearly distinguished from the broader notion of harm. Thus, a digression
on the concept of coercion and of threats, an important subclass of coercive acts
that must be distinguished from offers or warnings, will clarify the permissible
scope of restrictions on speech acts.

In general, a person coercively influences another if (1) she restricts the other
to options that are worse than the other had a moral or legitimate right to expect
or (2) she employs means that she had no right to use for changing the threatened
person’s options.? Less relevant for the present discussion, socially constructed
contexts, as opposed to the acts of a specific person, can coerce a person if that
context leaves a person with options werse than the person has a moral or legit-
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imate right to expect. For example, a person who would not have taken reli-
giously unacceptable employment except for a need for minimal subsistence
income is properly characterized as being “coerced” into accepting this “wage
slavery” if people in her society had a right to expect guarantees of minimal
subsistence. The claim of coercion will often be a “contested” claim, with the
dispute being, at least implicitly, whether people in her society do have such a
right.

Later, examples will clarffy the abstract formulation of coercion. Note ini-
tially, however, that in the present formulation, coercion relates not to the sever-
ity or effectiveness of the pressure or influence applied to a person but to the
impropriety of the form of pressure. This formulation requires some method of
determining the relevant benchmark of options to which the person has a moral
or legitimate right and it requires an identification of improper means. Thus, for
present purposes, I have rejected reliance on a more positivist conception of
coercion that would use the “normal or expected course of events” or “options
to which one has a legal right” as the benchmark for determining whether the
person has been made worse off. Using “options that one has a moral or legiti-
mate right to expect” as the benchmark more overtly requires reference to nor-
mative considerations.

Of course, either a positivist or normative conception of coercion is possible.
People will disagree about which is most useful-—as well as about which is most
prevalent in “ordinary” discourse. Nevertheless, the normative conception is
necessary as long as coercion is used as a critical principle in evaluating either
individual actions or the legal and social order. Thus, the following discus-
sion should not be viewed as an attempt to identify the essentially or logically
correct notion of coercion but as an elaboration of a conception that hope-
fully best embodies the features relevant for the discussion of freedom of
speech.

Three considerations show the inadequacy of the positivist reliance on nor-
malcy or legality as benchmarks for identifying coercion. First, to play a critical
role, coercion must refer to improper interferences with another’s choices. If the
normal conditions are morally objectionable, then a person’s reliance on this
state of affairs in influencing another’s behavior can be coercive. A slave can
properly criticize the slave owner’s “offer” to allow her to work in the house
rather than in the field as coercive—assuming that the slave would not have
accepted the offer under just conditions. Certainly, the slave can view herself as
coerced when she accepts the offer. A positivist view that this is not coercive
because the offer improves the slave’s condition, given the existing state of
affairs, accepts as a given precisely the condition that the person who calls the
offer and the situation ‘“‘coercive” asserts cannot be accepted.

Second, normality cannot be crucial for defining the benchmark if people
have a right to change the normal order. Although many activities that deviate
from or change existing practices will be impermissible and coercive, any right
to participate in change suggests that other non-normal practices must be viewed
as acceptable just as noncoercive and (prohibitable) coercive pressure must be
distinguished. For example, if a landlord normally has allowed the tenant to stay
without paying rent, to demand that the tenant start paying should not be
viewed as coercive unless other morally relevant facts show that the tenant had
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a right to stay without paying or that the landlord did not have a right to demand
rent. Similarly, a member of a voluntary association is not being coercive when
she applics pressure on existing members by stating that she will change the
existing situation (by dropping out of the association) unless the organization
adopts certain changes that lead the organization to better conform to her val-
ues, possibly to accept members no matter what their race (or the opposite). The
key to the conclusion that this pressure is not coercive is the assumption either
that in a morally acceptable society a person could not be barred from dropping
out of such association when the association does not conform to her values or
that, if a morally acceptable society could either allow or not allow such a right,
that her society in fact grants her such a right. (This argument assumes that the
legitimacy of a society will require that some rights be recognized while leaving
many issues to collective choice or practice.)

Third, to the extent that the propriety of outlawing behavior (e.g., speech)
turns on whether the behavior is coercive, reliance on law to specify the bench-
mark would be circular. Suppose Joe tells the Senator that he will continue his
protests until the Senator supports the Equal Rights Amendment. And assume
that the law can only prohibit coercive protests. Are Joe’s protests coercive and,
thus, subject to prohibition? The analysis is obviously circular if an answer “‘yes,
the protests are coercive” follows specifically because the protests are legally pro-
hibited. That is, they would be coercive and subject to prohibition because they
are prohibited.

This circularity point should not be misunderstood. Often a “threat” will be
coercive because of a benchmark established by law. The coerciveness of Theo’s
statement to Vickie, I will cut and sell the flowers unless you plant a tree, should
depend on whether the law has assigned Theo the relevant rights in respect to
the flowers. The legal order could either have or not have so assigned the rights.
The speech analysis is different because of the implicit underlying normative
assumption that respect for individual autonomy requires that rights to speak
be assigned to the speaker unless the speech is in some special sense coercive
rather than being a manifestation of autonomy. Thus, if freedom of speech is to
perform its constitutional (or theoretical) role as a critical principle, the speech’s
illegality cannot support the view that it is coercive. Only an independent dem-
onstration that the speech is inconsistent with another’s autonomy or is not
intrinsic to the speakers’s autonomy would show that it can properly be out-
lawed as coercive.

The explanation for the special status of speech rights helps show why speech
may be, but why it normally is not, coercive. A person’s speech could be coercive
of, or an improper interference with, or an injury to others if society could and
did give others authority over the speaker’s speech—that is, if society could pro-
vide that a particular expression by a speaker violates someone else’s right to
have that expression not spoken. As noted, clearly society can and does choose
to create many different types of property rights, that is, it chooses different ways
to allocate decision-making authority. Nevertheless, respect for the integrity and
autonomy of the individual usually requires, at least for the most part, giving
each person at least veto power over the use of her own body, which is the nor-
mative premise that connects such disparate principles as the thirteenth amend-
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ment’s prohibition of involuntary servitude with the right of a woman to seek
an abortion.

Similarly, this premise of respect for autonomy leads to the same conclusion
concerning a person’s control of her own speech. Respect for people as autono-
mous agents implies that people should be viewed as responsible for, and given
maximal liberty in, choosing how 1o use their bodies and minds to develop and
express themselves; and should be given an equal right to try to influence the
nature of their collective worlds. Such respect is belied unless each person has a
right to decide on and employ speech-—and possibly other noncoercive con-
duct—for realizing substantive values and visions.

The key ethical postulate is that respect for individual integrity and auton-
omy requires the recognition that a person has the right to use speech to develop
herself or to influence or interact with others in a manner that corresponds to
her values. At least, this is the ethical postulate of respect for the ethically auton-
omous individual that this book argues is and should be the foundation of first
amendment freedom of speech. Granted this ethical postulate, and since the
concept of coercion only has a place within some such ethical order, the use of
speech (normally) ought not to be viewed as coercive—even if the person’s
expression, for example, her racist or sexist speech, reflects and perpetuates an
unjust order and affirms or promotes a much more stunted view of the person.
Likewise, this same premise, which views people as agents who can either reject
or accept views that they hear, implies that a person’s speech cannot normally
be viewed as improperly interfering with a listener’s or third party’s proper
realm of decision-making authority.

Nevertheless, some speech practices are or can be coercive and, therefore,
properly subject to prohibition. Speech used to influence another person may be
coercive if the speaker manifestly disrespects and attempts to undermine the
other person’s will and the integrity of the other person’s mental processes. Both
the concept of coercion and the rationale for protecting speech draw from the
same ethical requirement that the integrity and autonomy of the individual
moral agent must be respected. Coercive speech acts typically disregard the eth-
ical principle that, in interactions with others, the actor ought to respect the oth-
er’s autonomy and integrity as a person. Likewise, the political morality
summed up by the first amendment requires governmental respect for individ-
ual autonomy. Thus, the first amendment calls for protection of speech that
manifests or contributes to the speaker’s values or visions-—speech which fur-
thers the two key first amendment values of self-fulfillment and participation in
change—as long as the speech does not involve violence to or coercion of
another.” This leaves three types of speech properly subject to legal control:
First, there is speech involved in an actual or attempted taking of, or physical
injury to, another’s person or property. Neither the leader of the bank robbers
who only gives orders or the person who says to an associate “shoot him” is
protected because her only activity was to engage in speech. Second, there is
speech not chosen by the speaker and which, therefore, cannot be attributed to
the speaker’s manifestation of her substantive values. Chapter 9 will argue that
this characterization applies to a properly delincated category of commercial
specch. Third, there is speech designed to disrespect and distort the integrity of
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another’s mental processes or autonomy. This encompasses coercive speech, a
category that will be further considered here.

This abstract formulation of the third category must be tested in the context
of concrete issues. The theory should explain why speech activities such as
fraud,” perjury, blackmail, espionage, and treason are unprotected. Here, for
illustrative purposes, I will focus on only two: (1) blackmail, because of its sim-
ilarity to presumably protected activities, including whistle blowing (public
exposure of others’ misdeeds); and (2) espionage, because of its relation to fre-
quently raised first amendment issues concerning the political role of protected
speech.

Blackmail, Whistle Blowing, and Coercion

Consider two situations: First, Jane says to Dick, “I will tell the public or the
police what you are about to do (or did) unless you give me $1,000.” Second,
Kira says to Kevin, “I will tell the public or the police if you proceed (or unless
you return the money to its owner).” In both cases the speaker “warns” the lis-
tener that he will be harmed by public exposure unless he modifies his planned
course of action. Moreover, in both cases the speaker may have a right to expose
the other. She may have a right to “ruin” the other by informing the public that
he is an actual or incipient robber, rapist, or whatever.

The purpose of the “threat” as well as the latter public exposure, if it occurs,
differs crucially in the two cases. In the blackmail situation, the response Jane
wants from Dick 1s unrelated to the facts that she might expose. She may have
no personal, substantive concern with whether Dick has done or proceeds to do
the act she threatens to cxpose. Jane merely uses her threat of exposure instru-
mentally to gain some general control over Dick. She has designed her speech
as a means to undermine the other’s autonomy and get him to act in a manner
she chooses. Jane in a sense attempts to make Dick a puppet of her will
Although a speaker has an autonomy-based claim to use her speech to embody
and advance her substantive values, for example, by exposure, a speaker has no
autonomy claim to power over another. Since in the blackmail situation her
values are furthered only through gaining power over another, the speech is
unprotected.

In contrast, in the second situation, Kira’s precise concern is with the act that
she threatens to expose. Her speech is designed less to use special knowledge to
gain power over the listener than to stop the very activity that could give her
this special power.”® Moreover, the listener’s requested response may provide a
substitute means that better furthers the same values the speaker would be pur-
suing by exposure. Thus, the threat is not merely an instrumental means of gain-
ing power over the other. Whistle blowing, but not blackmailing, involves using
speech directly to make the world correspond to the speaker’s substantive values
rather than merely to increase the speaker’s wealth (or area of decision-making
domination) and does so without disrespecting the listener’s integrity. There-
fore, the whistle blowing threat is a form of action-inducing conduct that directly
relates to the first amendment theme of protecting individual liberty. Despite
the speaker’s intended effect on the listener, the law cannot treat the speech as
cocrcive because the speech involves merely the speaker’s exercise of her auton-
omy in the pursuit of her substantive values.
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The above example further illustrates the difference between a liberty theory
of the first amendment and most marketplace theories. Marketplace theories
typically focus on the content of the speech—that is, whether the expression
makes assertions of facts or values that could have relevance to the listener’s
thinking or decision making. In both whistle blowing and blackmail, the
“threat” equally communicates information about the speaker’s future plans.
Moreover, in both cases the threatened exposure is relevant to the listener as
well as to some broader public. In this sense, both arguably communicate infor-
mation and should be protected.

On the other hand, in both cases the speech is, like other possible action,
conduct by means of which the speaker hopes to do something—alter the other’s
behavior. In both cases, the speaker attempts to apply pressure to get the listener
to change his behavior. Moreover, the speaker tries to obtain the change by pres-
sure—not persuasion or conversion. The speaker does not try to change the lis-
tener’s values or perceptions or capabilities; she only changes the listener’s
knowledge about the speaker’s planned conduct. Thus, possibly both commu-
nications would be unprotected as action rather than protected as expression
that is part of a marketplace of ideas.

In contrast, for the liberty theory of the first amendment, whether or not the
speaker communicates information is not crucial. Speech—stories, song, or
other forms of verbally reaching out-—that offers a friend comfort and sympathy
or diverts the friend from agony is an activity that changes the speaker’s and
listener’s world even if no particular information is communicated. Rather, the
liberty theory focuses on the nature of the speaker’s acts. The speaker’s method
of having an effect on the world is crucial.

Even if the effect of the act on the other is the same, its point or purpose is
quite different when the volleyball player trips over another person’s sand castle
than when she kicks it down. The character of different threats can similarly
differ.

Sometimes the “threat” seeks the listener’s help in pursuing the same values
that the speaker’s threatened exposure itself would further. In these cases, the
listener’s compliance changes the substantive significance to the speaker of the
speaker’s threatened exposure. In a sense, the speaker “explains” that her values
require her threatened actions, for example, exposure of the listener’s intended
behavior and that she believes the behavior should only occur, if at all, when
publicly exposed. Other times, the effect of the threatened exposure on the lis-
tener does not reflect the speaker’s direct pursuit of her own values. In these
cases, the listener’s compliance with the speaker’s “request” would not affect the
value to the speaker of the threatened exposure. For example, for a blackmailer,
since exposure usually has no relation to her substantive values, it is equally
without substantive value whether or not the listener does as requested. Rather
than being the speaker’s pursuit of her own values, the threat merely reflects her
use of her resources (e.g., a capacity to expose) to gain power over the other.
Thus, although the informative content of the speech and its effect on the lis-
tener may be similar in these two cases, the manner in which the speaker pursues
her ends differs. The liberty model assumes that people must be able to use
speech as part of the activity of pursuing or implementing their substantive val-
ues. The effect on others occurs because of this pursuit in the whistle-blowing
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case, and, therefore, this manner of affecting others should be a protected aspect
of the speaker’s liberty.

Despite my assumption that these conclusions concerning whistle blowing
and blackmail depend on the liberty theory, Professor Kent Greenawalt reaches
very similar conclusions although he assumes that the first amendment primar-
ily applies to assertions of fact and value.” This focus on assertions of fact and
value is much more resonant with marketplace of ideas theories than with the
liberty theory. Possibly it would be best merely to accept the relative congruence
as evidence of the correctness of the conclusions. Still, despite his claims, my
tentative view is that Professor Greenawalt’s analysis really implicitly relies, or
needs to rely, more on an individual liberty or autonomy analysis than he
realizes.

Greenawalt contrasts assertions of fact and value with situation altering
utterances—and assumes that the reasons for protecting speech apply primarily
to the first category. This approach makes sense from the perspective of mar-
ketplace of ideas theories. Assertions of fact and value constitute expression to
be tested, debated, and revised in the marketplace while situation-altering utter-
ances are more a matter of action—doing something. In contrast, from the per-
spective of individual liberty or autonomy, Greenawalt’s assumption is wrong—
the first amendment should generally protect people’s expressive activities that
alter the world in which they live. According to the liberty theory, an important
aspect of the right of free speech is to change the world. The relevant issue relates
to how the speaker alters the situation——she or he cannot do so in a coercive
manner or by invasions of other people’s realm of decision-making authority.

Implicitly, Greenawalt may agree. His development of a strangely narrow
concept of situation-altering speech roughly corresponds to the liberty theory’s
category of unprotected means. Nevertheless, I will suggest that his development
of the notion of situation altering is itself internally confused precisely because
of its tie to the marketplace of ideas focus on assertions of fact and value rather
than the liberty theory’s focus on coercion.

Consider the following paradigm situation: A4 tells B, “I will do X unless you
do Y.” According to Greenawalt, sometimes this will be a warning threat, which
is not situation altering and is covered by the free speech principle and some-
times it will be a manipulative threat not so covered. It is a presumptively pro-
tected warning threat when A intends to do X unless B does Y, even in the
absence of having made the statement. 4 would go to town to get paint, unless
someone gives her paint, even in the absence of the threat: “T’ll go to town to
get paint unless you give me some paint.” In this case, Greenawalt says that for
Ato do X, go to town to get some paint, is a “natural” response to B’s failure to
give her paint and that for 4 to communicate this merely communicates a fact.
In most of Greenawalt’s examples of warning threats, when 4 would have done
X anyway, the reason A gives B an “option” is that A4 doing X and B doing Y
will be alternative, although not necessarily equally effective or desirable, meth-
ods of furthering A’s substantive values. For example, 4’s desire to end corrup-
tion is furthered either by B’s refraining from corrupt acts or by A’s exposing B’s
corruption. A’s desire that B end a secretive extramarital relation is advanced
cither by telling B’s spousc or by B stopping. Thus, thosc threats that I argue arce
noncoercive and protected (c.g., whistle blowing) are roughly cquivalent to
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Greenawalt’s protected, warning threats, which merely communicate the speak-
er’s “natural response.”

In contrast, sometimes 4 will do X only because of having made the threat
of doing X and only to make good on the threat. This constitutes, in Greena-
walt’s terminology, an “unnatural” response and involves a “manipulative
threat.” According to Greenawdlt, only these manipulative threats are situation
altering. 4 is likely to engage in the unnatural act only because of having made
the threat. Thus, unlike warning threats, which only give the listener informa-
tion about the world she faces, the manipulative threat itself actually changes
that world.

I agree both that Greenawalt’s category of “manipulative threats” are situa-
tion altering and that these threats should normally be unprotected. Inevitably,
manipulative threats will correspond to my category of instrumental threats
designed solely to gain power over the person threatened. Nevertheless, Green-
awalt’s explanation for why manipulative threats and only manipulative threats
should be unprotected is strained.

Greenawalt’s conception of situation altering is very constricted. A situation
is comprised of many aspects including: perceptions and expectations (which 4
changes when whistle blowing or making a protected “warning threat”), capac-
ities for action or thought (which 4 can change by teaching B or which dialogue
can change for both 4 and B), the likelihood of a person’s engaging in a certain
behavior (which A4 changes in respect to B’s behavior by making a protected,
warning threat), opportunities for enjoyment or for other activities (which 4
may create, to use a different type of example, by writing and publishing a pop-
ular song or story or instruction manual), emotions (which 4 can change in B
by offering verbal comfort or distractions), as well as the likelihood that the lis-
tener will be faced with particular behavior of the speaker (which 4 can change
by threatening an unnatural act, that is, by making a manipulative threat.) In
each case, the speech changes the world. In at least a reasonably plausible inter-
pretation of the term, the speech alters the situation. If only the manipulative
threat should be unprotected speech, this is not because it is the only speech that
is situation altering but because it is the only speech that uses an unprotected
means to accomplish the alteration.

Thus, since protected speech alters situations, situation altering cannot be
key—unless Greenawalt’s narrow definition of situation altering can be
defended. Moreover, unprotected manipulative threats almost always assert or
communicate both values (the speaker’s desires) and facts (e.g., the speaker’s
plans).”® If reasons for protecting expression apply primarily to assertions of fact
and value, Greenawalt needs an explanation for why the added fact that the
speech is situation altering should mean that these assertions of facts and values
do not count under the rationale for protecting speech. In other words, Green-
awalt’s key categories, threats of natural responses and threats of unnatural
responses, correspond respectively to properly protected and properly unpro-
tected speech; but the analytic devices suggested by marketplace theories—dis-
tinguishing assertions of facts and values from situation altering utterances—-do
not lead to or explain these categories.

Greenawalt’s categories can, however, be explained. The reason for denying
protection to a manipulative threat is not that it does not assert facts and values



64 Theory

—it does. Nor that it is situation altering—Ilots of protected speech is. Rather,
the relevant difference lies in the coercive manner in which the manipulative
threat alters the situation. Individual liberty does not extend to this manner of
altering situations—does not extend to merely instrumentally valued acts aimed
at subverting the autonomy of others.

An additional ambiguity in Greenawalt’s analysis further illustrates the inad-
equacy of its roots in a marketplace of ideas perspective. Protection of assertions
of fact or value makes analysis of some situations difficult. Should the speech be
protected when it communicates an intent to engage in a natural response unless
the listener adopts an entirely unrelated response—for example, paying money?
My concern is how to treat, and whether to distinguish, the following two types
of threats made by a person who personally disapproves of corruption and is
inclined to report any corruption of which she is aware. She might say: “I will
report your corruption unless you stop’’; or “I will report your corruption unless
you pay me $100.”

The liberty theory would treat the two differently. The appropriate charac-
terization of a stated willingness to change a natural course of conduct on con-
dition that the listener makes a desired response is dependent on the relation
between the desired response and the values implicit in the speaker’s “natural”
course of conduct. In both cases above, I assume that the speaker substantively
opposes corruption and that the threatened exposure would further this value.
From the speaker’s perspective, for the listener to stop engaging in corruption
substitutes for the exposure, with both serving the same value. The threat of
exposure does not involve the speaker trying to gain power over the listener
except in respect to advancing the specific substantive values that the speaker
could properly advance with her own speech without applying pressure on the
listener. This correspondence between the listener’s response and the exposure
1s reflected in the fact that for the listener to stop engaging in corruption changes
(i.e., reduces) the value to the speaker of the exposure she had threatened.

In contrast, in the second situation, the listener paying $100 does not
advance the speaker’s substantive interest in stopping corruption. The payment
does not change the value of exposure to the speaker. Thus, in this case the
speaker uses the possibility of nonexposure purely instrumentally, that is, to gain
power over the listener. Although a person’s use of his or her resources to gain
power over a listener is often perfectly proper (market exchanges are not intrin-
sically evil), respect for individual autonomy does not require protection of
purely instrumental attempts to gain power over others.

Greenawalt reaches the same conclusion. Although he notes that the com-
munication about the natural response is an assertion of fact, he concludes that
a situation-altering element predominates because the aim is to get the listener
to act in a way that will lead the speaker to forgo her natural response—which,
however, is also true of protected warning threats—and because here the
expressed willingness to forgo the natural response is manipulative.” Moreover,
this conclusion is supported by Greenawalt’s conclusion that offers and agree-
ments are normally situation altering and, therefore, unprotected**—a conclu-
sion that, at least as Greenawalt broadly states it, would be rejected by a liberty
theory.”

Nevertheless, despite Grecnawalt’s agreement with the conclusion reached
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by the liberty theory, it is not clear that his general approach unambiguously
supports his conclusion. First, the speaker who says, “I will tell unless you pay
me,” only communicates current plans and makes the listener aware of her will-
ingness, which presumably existed prior to and independently of the commu-
nication, to modify those “natural” plans for a desired response. Thus, the
speaker merely asserts facts and, except for the listener’s new perception of avail-
able options, does not alter in any way the listener’s situation.

Another way to see how the situation has not been changed is to note that
even if the speaker who naturally reports corruption had not made the state-
ment, “I will report unless you give me $100,” the listener, who knows of the
speaker’s typical natural response, may say: “I will pay you $100 not to report
my corruption.” The same situation has been arrived at without the speaker
having altered the situation by her speech. Thus, in the situation where she does
speak, the speech merely informs the other of the speaker’s disposition to accept
money in exchange for a certain forbearance. Surely, here, assertions of fact and
value predominate.” This does not involve, as Greenawalt says of manipulative
threats, “the creation of prospective harmful consequences in order to achieve
one’s objective.”*

In other words, if I read him correctly, Greenawalt agrees with the liberty
theory that the threat “I’ll engage in my natural act unless you pay me $100” is
not protected. Nevertheless, both the statement about the natural act and the
one about a disposition to forgo in exchange for money appear to be mere asser-
tions of fact and, therefore, Greenawalt should argue that the statement is pro-
tected. Moreover, the speaker is not creating harmful consequences for the lis-
tener by means of her speech—thus, again, Greenawalt should not find the
speech to be situation altering. That is, his analysis opposes his conclusion.

The problem, I think, lies in the inadequacy of the categories of communi-
cating something versus doing something that are deeply embedded in the mar-
ketplace-of-ideas theory of speech. From the liberty perspective, almost any
speech can be, as informative speech is often intended to be, situation altering.
Still, both the warning of a natural response and the statement of a willingness
to forgo a natural response® also seem genuinely communicative of
information*—and, on a marketplace theory, should be protected. The real
objection, if there is one, to the threat “I’ll tell unless you pay” relates to the
speaker’s purely instrumental attempt to use the threat as a means to gain power
over the other. Although a speaker has a general autonomy claim in respect to
pursuing her substantive values by exposing facts about the world, she does not
have any general claim to be able to exercise power over others. Greenawalt’s
conclusion, so hard to explain on his own terms, may reflect his implicit
agreement with the liberty theory that the way speech changes the world is
crucial.®

Espionage

Espionage~—at least secret transmission to a foreign nation of information relat-
ing to the security of this nation——presents, for me, a difficult issue. The speaker
uses speech (or writing) to change the world in a desired fashion. Creative uses
of spcech usually should be protecied. Moreover, the effect of espionage may be
the same as the properly protected act of publishing classified, previously secret,
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information in a newspaper.”” The foreign enemy may find the newspaper pub-
lication as useful as the secret deliveries of information to its agents. And nor-
mally a speaker’s choice of audience, or its size, should not affect the speaker’s
first amendment rights. Speech directed toward a large audience, no audience,
or a small, carefully selected audience, may equally contribute to the speaker’s
self-fulfillment or participation in change.

Professor Emerson takes as a key reason for denying protection that “espio-
nage [takes] place in the context of action™; that espionage usually “consists in
conveying information concerning military secrets and would fall within the sys-
tem of military operations” and always “involves aiding a foreign country.”
Therefore, he concludes, even if espionage is “expression,” it “is not that form
of domestic, civilian expression that is embraced within the system of freedom
of expression.”*® Emerson’s readers may be inclined to agree but still wish for
more of an explanation for why the first amendment does not protect foreign-
oriented, military-related expression.

An analogy will clarify the picture. Individuals as well as the press constantly
communicate information that they think ought to be public and could be used
for proper purposes. Frequently, these communicators are aware that the infor-
mation may also be used for improper purposes—but that does not and should
not make them responsible for the improper use. Normally, the first amendment
should protect publishing the layout and security system of a bank even though
the publisher knows that a bank robber might use this information in a robbery
attempt. Alternatively, in the context of carrying out a bank robbery, one par-
ticipant’s sole role might be to inform associates about the bank’s security and
layout. This individual’s only participation in the bank robbery would be this
informative speech, but her speech would be part of the attempt to employ ille-
gal force to invade and steal another’s property. If a robbery resulted, this par-
ticipant would not be constitutionally protected.”

Significant aspects of the relations between nations involve both the threat-
ened and actual use of violent force. First amendment liberty does not protect
a person’s knowing attempt to aid either another person or a country in the
application of violent force. Engaging in military-related espionage resembles
supplying plans to fellow bank robbers. The effect, which also might result from
a newspaper article, is not sufficient to characterize the behavior. The first
amendment should not protect espionage only because, and only to the extent
that, the prosecuting country can reasonably conclude that information gathered
through espionage increases the coercive power of another country and because
the purpose of the criminalized activity is to have that effect. The first amend-
ment extends protection until the person’s speech becomes merely the person’s
method of involvement in a coercive or violent project. Espionage often is such
a project.

Thus, Emerson’s basic conclusion seems correct—but this focus on protected
liberty versus unprotected coercion suggests that the first amendment places
greater limits on permissible definitions of espionage than are apparent in Emer-
son’s conclusory categorization.” Moreover, this focus would protect speech
that is currently outlawed by federal law, which prohibits giving information
that could be injurious to the security of the United States (even if the infor-
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mation could also be valuable for purposes of public debate and decision making
within the United States) not only when it is given to enemy agents but also
when given to any unauthorized party, including the press.*

Although my focus in this and other sections has been on the speaker, com-
munications are also used for many diverse purposes by the listener. Without
analyzing these uses, I merely assume for now that the broad categories of lis-
tener’s uses will resemble speaker’s uses and will be protected to the same extent.
Nevertheless, differing first amendment theories will each have a characteristic
justification for, and interpretation of, listeners’ rights. A brief digression on
these interpretations and the different constitutional conclusions that different
theories support may help clarify my analysis.

In the classic marketplace model, the listener’s formal right is equal to the
speaker’s. The government must not interfere with communications between a
willing speaker and willing listener. This conclusion, which mostly corresponds
to the case law holdings,* is also implied by the liberty theory.

Nevertheless, the rationale of the classic marketplace model’s protection is
the interest in the listener’s receipt of information. The first amendment pro-
vides protection so that people will have the information they need for the
thoughtful pursuit of truth or for intelligent decision making. Given this ration-
ale, the argument easily collapses into a market failure theory that would rec-
ognize afirmative claims to get “needed” information that otherwise would not
be readily available. In the market failure version, listeners would have an inde-
pendent right to know, which presumably could be asserted against an unwilling
speaker, against the government, or against a government restraint of an unpro-
tected speaker.* This market failure analysis will raise problems that are similar
to those described in Chapter 2, problems that would include the necessity to
balance the interest in the production and receipt of information against other
legitimate governmental interests. Moreover, any right to receive information
would create conflicts with liberty, for example, the desire to remain silent, and
with informational privacy.

The liberty theory does not assume that the first amendment could or should
presume to guarantee adequate information. Rather, it protects nonviolent and
noncoercive methods of obtaining as well as imparting information. The lis-
tener, like the speaker, uses speech for self-realization or to promote change.
These uses provide the basis of the listener’s constitutional right. But the listener
does not have a general claim for societal informational allocations—for exam-
ple, for the “wealth” that corresponds to unencumbered access to any desired
information.* The listener cannot demand that a person speak who is unwilling
to. Moreover, if the government can, consistent with the required respect for
liberty, restrict someone’s speech—for example, the speech of a prisoner or of
the government’s file clerk who possesses confidential personnel records or of a
commercial corporation—the listener has no affirmative constitutional right to
override the restriction.* Although a listener’s right to receive information
would advance the worth of the listener’s liberty, it does so in roughly the same
way as any allocation of resources to the listener-—allocations that the first
amendment also does not mandate,
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Within the liberty theory, the listener does, however, have a right to demand
that the government not prohibit the listener from receiving or using otherwise
available information. Either restrictions aimed at the listener’s receipt or (non-
commercial) use of information must be defended as not really interfering with
the listener’s self-realizing activities—a consideration that may explain part of
the first amendment basis of copyright law’s “fair use” exception.”” Or restric-
tions must be justified by some special characteristic of the listener—for exam-
ple, the government often claims, and might be able to show, that children or
prisoners or soldiers have diminished constitutional rights.

Thus, from the perspective of the liberty theory, both speakers and listeners
have separate constitutional claims. However, if in the particular context the
restricted party does not have a valid constitutional claim, the effect of the
restriction on the other party—for example, a listener’s access to information or
a speaker’s access to an audience—does not justify a challenge to the regulation.
The constitutional analysis must first determine specifically who the law
restricts—the speaker or the listener. The lack of the marketplace’s instrumental
objective means that only a right of persons specifically restricted justify inval-
idating the restriction.

Press reporting of criminal trials provides an obvious context for applying
this analysis. The press, as listener, may have no first amendment access right
to restricted information. Even a contrary view, if based on reasoning that treats
the courtroom, like the streets and parks, as an arena historically held in trust
for particular first amendment activities, is less a general listener’s right to infor-
mation claim than a time, place, and manner type argument,”” which will be
discussed in Chapter 8. However, if the press “hears,” the government cannot
prohibit the speaker’s use (the press’s publication) of the Trestricted
information.®®

Likewise, if commercial speech were unprotected, the government could pro-
hibit the druggist from advertising its prices but, as Justice Rehnquist pointed
out, the state could not and did not prohibit the consumer from hearing or
receiving price information. The information that the druggist could not place
in an advertisement could be reported to the consumer by newspapers or con-
sumer guides, for example.” This example should suggest how the speaker and
listener have separate, even if normally overlapping, liberty claims. The consti-
tutional analysis must always focus on whether the party whom the law restricts
has a constitutionally based liberty claim that is infringed.

This focus on each participant’s liberty interest and on the values of self-
fulfillment and participation in cultural change alters, and sometimes simplifies,
the analysis of some traditional first amendment issues. For example, as noted
in Chapter 1, marketplace of ideas theories do not provide a convincing justifi-
cation for protecting obscenity. Pornography may have more to do with ribald
entertainment than with robust debate. If pornography degrades sexual intimacy
or contributes to the subordination of women it does so more by being an unde-
sirable activity and a corrupting experience, not by being an argument. From
the perspective of the liberty theory, however, pornographic communications,
or even pornographic materials produced and pursued by a solitary individual,
contributc—whether in a good or bad fashion—to building the culture. As
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Douglas pointed out, materials that most people view as pornographic may play
an important role in some people’s self-fulfillment and self-expression. Even if
obscene publications do not coniribute to the marketplace of ideas, they pro-
mote these key first amendment values. Therefore, the first amendment should
protect the listener’s or reader’s interest in obscenity.>

Complicated problems remain. This chapter, however, should have clarified
the general approach to determining what and why speech should receive con-
stitutional protection.” Speech is protected because, without disrespecting the
autonomy of other persons, it promotes both the speaker’s self- fulfillment and
the speaker’s ability to participate in change. This leads to the conclusion that,
as long as speech represents the freely chosen expression of the speaker, depends
for its power on the free acceptance of the listener, and is not used in the context
of a violent or coercive activity, freedom of speech represents a charter of liberty
for noncoercive action.



4

Protection of Action

Literalism loses force when virtually all commentators concede that the first
amendment does not protect all speech. If literalism is rejected and some speech
is not protected, then an obvious possibility is that some nonverbal activity
should be protected. If some speech is not like speech, some nonspeech may be
like 1t—that is, it may be relevantly similar to speech from the perspective of
the reasons for protecting speech and for distinguishing protected from unpro-
tected speech. Thus, unsurprisingly, both courts and scholars recognize that
some nonverbal behavior, like flying a red flag,' should be protected. Still, no
agreement exists on criteria for identifying protected nonverbal behavior.

1 think, however, that a persuasive argument for protection of conduct could
be made by showing that: (1) the conduct is expressive and furthers key first
amendment values; (2) it promotes first amendment values in a manner rele-
vantly similar to the way protected verbal conduct promotes these values; (3) its
protection is essential for an adequate realization of these values; and (4) prin-
cipled lines or doctrines can identify both the appropriately protected conduct
and the appropriate forms of protection. My discussion will attempt to meet
these four requirements.

THE INADEQUATE EXPRESSION-ACTION DICHOTOMY

Professor Emerson’s approach to delineating the scope of protection relies on a
fundamental distinction between “expression” and “action,”” a categorization
that “must be guided by consideration of whether the conduct partakes of the
essential qualities of expression or action, that is, whether expression or action
is the dominant element.”® Emerson gives little specific guidance as to these
“essential qualities” other than to explain that “[tjhe concept of expression must
be related to the fundamenta! purposes of the system [of freedom of expression]
and the dynamics of its operation.”™

If Emerson’s approach meets the four criteria suggested above, my present
inquiry can come to an end. Unfortunately, neither common scnse nor the pur-
poses of the system of freedom of cxpression work to distinguish between the
“cssential qualities™ of expression and action. Clearly, the four central values of
the first amendment set forth by Emerson, or the two key ones, self-fulfiliment
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and participation in change, can be, and frequently are, furthered by many types
of conduct—including violent, coercive action that is properly subject to collec-
tive control. The assassination of either the President or an abusive lover can be
expressive and contribute to change. Thus, in themselves, these purposes of the
system cannot distinguish protected expression from unprotected action.

Common sense operates less to divide the world of behavior objectively
between expression and action than to indicate the perspective of the person
doing the dividing. If the distinction is between “expressing” and “doing,”” most
conduct falls into both categories. Most consciously undertaken actions are at
least self-expressive; and many-—a political assassination, a hair style, a knife
placed behind another’s back—can be primarily intended to communicate
something to others. Contrarily, verbal conduct usually does something. A
speaker may be described as composing a poem, commanding the troops, testing
the student, creating a mood, threatening an enemy, or making a promise or
contract.” The observer can choose to focus on either what is done (other than
expressing) or what is expressed. The choice of focus will usually be both pur-
poseful and subjective. Either cultural or personal idiosyncrasy, values or whims
or habits, or purposes of the description, but not logic or objective analysis, will
determine the choice.® Sometimes a person might “give comfort” to a friend or
to an enemy (of the state). The comfort could consist of various types of con-
duct—delivering a speech on domestic or foreign radio, providing medical sup-
plies or medical attention, giving sanctuary. In each case, the activity could be
viewed as expressive or as doing something. If the constitution protects expres-
sion but not action, the determination of which element dominates in acts that
“give comfort to an enemy” will likely depend on whether the interpreter
believes the acts should be protected, not on the essential nature of the conduct
as expression or action. Thus, neither purposes of the first amendment nor com-
mon-sense identification of essential qualities work to distinguish expression
and action.

In addition to not working, there are other objections. Since both verbal and
nonverbal conduct advance first amendment values, the purpose of the distinc-
tion is unclear. Moreover, only an extremely crabbed reading of other clauses of
the first amendment will be consistent with implementing an expression-action
dichotomy. If religion plays a significant role in a person’s life, its fiee exercise
normally will require doing or abstaining from certain conduct. Likewise, people
typically assemble and associate to multiply their power and to do something.”

Even if Emerson’s “expression-action” dichotomy is not very helpful, his
highly perceptive analyses of concrete situations are. These analyses, however,
frequently appear to make a different distinction: whether or not the conduct is,
or is intended to be, coercive or physically injurious to another. All Emerson’s
examples of unprotected conduct, “action,” involve coercion or injury to or
physical interference with another person or damage to physical property. These
unprotected acts cause harm in a manner quite different from the way protected
conduct causes harm. The harm “caused” by protected conduct typically results
from the assimilation of messages by, and sometimes from the subsequent
actions of, an independent agent, the listener.

For example, Emerson says about meetings and assemblies:
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[A]ll nonverbal [as well as verbal] conduct that is an integral part of assembly
would normally be considered “expression.”. . . On the other hand, the use of
physical force or violence, against person or property, would be considered
“action.” . . . Disruption of a meeting by moving about or making noise must
also be counted as “action.”®

These examples illustrate that speaking (if speaking includes loud, disruptive
chanting and yelling) can be “action” and that active conduct can be “expres-
sion.” Protected nonverbal conduct may consist of doing things—setting up the
meeting hall, climbing onto the podium, gathering together and occupying space.
The unprotected loud disruptive chanting may be expressive and may further
some people’s self-fulfillment or promote change. Neither the abstract character
of the behavior nor the key first amendment values guide Emerson’s categori-
zation. Rather, the most apparent distinction is that “action” involves coercive
or physically interfering conduct.

Expressive political protests sometimes involve acts of physical obstruction
or property damage like lying down in front of troop trains, blocking traffic in a
city, or pouring blood over files. Emerson argues that these must be considered
“action” and that to characterize them as “expression” would destroy the dis-
tinction between “expression” and “action.”® Neither the physical activity nor
the motives of the actor distinguish these “action” cases from draft-card burn-
ing, which Emerson characterizes as expression. Rather, Emerson classifies the
first examples of civil disobedience as ‘““action” because the “[c]ivil disobedience
attempts to achieve results through a kind of coercion or pressure.”'** However,
burning a draft card, unlike failing to carry one,'' does not involve coercing or
directly injuring or physically obstructing any person or government activity.
This fact apparently explains why Emerson concludes that the expression ele-
ment clearly predominates in draft-card burning."

Emerson finds “a fundamental difference between most labor picketing and
most nonlabor picketing.””'* He points out that the “labor picket line is . . . not
so much a rational appeal to persuasion as a signal for the application of imme-
diate and enormous economic leverage, based upon an already prepared posi-
tion.”"* Labor and nonlabor picketing may involve the same physical acts, but
the context is dramatically different. Nonlabor picketing is typically “directed
much more to the general public than to their own members. . . . [It] is a call to
reason, not the application of economtic coercion, and as such must be classified
as expression.”"” How the conduct achieves the actor’s desired results is crucial.
The nonlabor picketing may inform people, may change public opinion, and this
may result in the public bringing pressure on people to change their behavior.
Still, none of these activities, including, it seems, the pressure involved in peo-
ple’s decisions not to associate, interferes with anyone’s rights. As the liberty
theory makes clear, pressure is not the equivalent of coercion. Thus, although a
marketplace of ideas theory could not justify protecting action aimed at achiev-

*Emerson does not sharply distinguish between pressure and cocrcion, although some
behavior that he would protect, like the refusal to associate involved in nonlabor boycotts,
clearly involves pressure.
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ing change not through persuasion but through pressure created by “‘threats’ of
‘social ostracism, vilification, and traduction,””'® Emerson is right that the first
amendment should protect both speech and noncoercive conduct that induces
this public response.'” Even though public pressure is a “very powerful weapon,”
the Court properly protects such pressure.

Although the issues examined above deserve more careful analysis, in each
case Emerson would protect the expressive conduct unless it was coercive or a
physical interference. This interpretation of Emerson’s examples suggests a sur-
prisingly broad scope of protection. Emerson’s examples indicate that the rele-
vant question is how the conduct advances the key first amendment values.
Expressive conduct that advances the actor’s values should be protected unless
it is “coercive,” physically injurious, or intended to be improperly obstruction-
ist. Unfortunately, application of this maxim 1s difficult, but giving it systematic,
operational content must be attempted.

INTERFERENCE WITH THE RIGHTS OF OTHERS

The logic of Emerson’s examples suggests John Stuart Mill’s conclusions con-
cerning liberty in general (as opposed to Mill’s special defense of freedom of
speech). Mill argued:

[T]he sole end for which mankind are warranted, individually or collectively,
in interfering with the liberty of action of any of their number is self-protec-

tion. . . . [T]he only purpose for which power can be rightfully exercised over
any member of a civilized community, against his will, is to prevent harm to
others. . .. The only part of the conduct of anyone for which he is amenable

to society is that which concerns others."®

Despite the widespread appeal of Mill’s argument, it lacks criteria for deter-
mining when a person’s behavior “harms” others or when a person’s manner of
acting “concerns others.” If “feeling harmed” or having one’s interactions with
others unfavorably “affected” count as criteria for “harm” or for being properly
“concerned,” then any action, no matter how privately undertaken, can be of
concern to others, can harm others. Both the racist insult and telling the end of
the movie can harm the listener. Libel or winning the listener’s romantic affec-
tions can harm a third party. In fact, any speech that influences a listener can
cause harm to a third party who does not like the change in the listener. More-
over, given that a person’s private as well as public activities influence, develop,
or “change” that person’s personality or capacities or inclinations, and given
that a person’s personality and capacities affect that person’s interactions with
others, a person’s private, solitary activities can cause frustration of others’
desires (i.e., may “harm” them). Even a person’s private yoga exercises or
obscenity readings contribute to the culture and affect interpersonal relations in
ways that may lessen some people’s opportunities to realize their desires. If any
expressive conduct is to be protected against plausible legislative judgments that
a prohibition would promote the general welfare, harm to others cannot be the



74 Theory

touchstone. Any general argument for protecting a realm of liberty must show
that either certain harms or certain ways of causing harms cannot justify certain
restrictions on liberty.

The last chapter argued that neither law nor custom could adequately define
the benchmark for identifying coercive threats. They likewise do not provide an
adequate guide for distinguishing prohibitable from unprohibitable harms. Law
and custom are inadequate guides precisely because they do not provide critical
principles. Even if both Mill and Emerson failed to develop the needed critical
principles, they both recognized the need for such principles to delineate limits
on the proper use of law and to define a proper realm of protected liberty. To
construct useful critical principles, two distinctions are needed.

Rules that directly prevent a person from fulfilling her desires can be divided
into two categories.' First are rules that restrict a person’s liberty by giving to
another the opportunity or decision authority the person wants for herself. For
example, Tony’s desire to drive this car may be frustrated by the rules that make
Pat the owner. 1 will call these “allocation rules.” Second are rules that deny a
certain decision authority or opportunity to all people—at least, until the rule is
changed. For example, a law might say that no one shall possess pornography. 1
will call these “general prohibitions.”

The distinction between allocation rules and general prohibitions is likely to
be unfamiliar—and must be carefully distinguished from the more familiar, but
for first amendment purposes, less important distinction between criminal and
civil law. Both criminal and civil laws protect allocations—*this is Pat’s car.”
Likewise, either criminal or civil laws can be used to enforce a general prohibi-
tion——possession of pornography could make a person either civilly or crimi-
nally liable. Forbidding theft is an allocation rule to the extent that the owner
can give the object to the would-be thief. Likewise, laws against murder or non-
consensual sex are allocation rules while laws against suicide, statutory rape, or
fornication arc general prohibitions.

Mechanical, conceptual distinctions will necessarily fail to reflect life’s fluid
circumstances. They will therefore necessarily fail to be unambiguous embodi-
ments of value premises. Nevertheless, the distinction between allocation rules
and general prohibitions highlights a feature of rules that is particularly relevant
from a perspective that emphasizes liberty. Although a specific individual may
be equally prevented from engaging in a desired act because of a lack of
resources (a consequence of allocation rules) or because of a general prohibition
of the activity, the two types of rules have dramatically different relations to
liberty. Allocation rules do not eliminate individual decision-making authority.
Either they allow a person to undertake a desired act or, to the extent that the
activity involves another person or resources allocated to another person, allo-
cation rules allow the person to undertake the act if the person receives coop-
eration or authorization from the other—Pat can let Tony drive the car.

Two people cannot simultancously engage in mutually exclusive uses of
space or objects. This inherent possibility of conflict—a problem engendered by
the inherent limit on available resources (scarcity)—creates the necessity of at
least customary or implicit allocation rules or practices to determine where
authority resides. Allocation rules can grant decision-making authority on
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numerous bases. The allocation can be to anyone strong enough to undertake
the act, to the first-come, 1o the person with the greatest need, or to a person
who has received by gift or purchase or devise an exclusive, transferable right to
make a large set of decisions relating to some object. Even anarchy (no rules) is
an allocation rule of a sort. Allocation rules do not eliminate decision-making
authority or liberty; they merely locate it. All allocation rules serve some values
more than others and different allocation rules will serve different values and
benefit different people. Still, the inevitability of some allocation practices
means that restrictions on choice resulting from allocation rules are an inherent
feature of social life. From a formal perspective—that is, treating the decision-
making authority as the same in whosever hands it is—allocation rules do not
limit liberty. Even substantively, this type of limit on liberty is inherent for life
in a social world.

The formal concept of liberty value embodied in the first amendment places
few restrictions on the state’s power to choose among allocation rules. The state
is always deciding to give property or opportunities to one person rather than
another. It must do so since it inevitably must determine the content of prop-
erty, tort, or contract rules. Only two significant first amendment constraints on
state choice of allocation rules exist. First, only rarely and in limited contexts
can the state give one person an original right to decide what another person
must do or say or not say.® Second, in some contexts (e.g., in respect to public
forums) the state may be obliged to respect some neutrality criteria® in making
allocations that promote private parties’ opportunity or ability to express them-
selves. The state also may be required to guarantee some minimum level of
opportunity for expressive activities, but, like most constraints placed on the
state’s choice among allocation rules, this allocation requirement may be best
derived from the fourteenth amendment notion that the state must treat and
respect people as equals.?

General prohibitions are more problematic from a perspective of liberty.
They do not allocate decision-making authority but deny authority to all indi-
viduals as individuals. General prohibitions say: “No one (or everyone) shall do
X—for example, no one shall read pornography, pollute the air, commit sui-
cide, fix prices, engage in sodomy, create a fire hazard, or advocate communism.
This form of restriction is frequently more objectionable than the form imposed
by allocation rules. Unlike allocation rules, there is no logical necessity for gen-
eral prohibitions. Rather than say, “no one can do *X’,” it is always possible to
identify someone who gets to decide whether to do "X.” By excluding everyone
from making certain decisions, general prohibitions limit individual choice
more than allocation rules do. If liberty is thought of as a pie containing all pos-
sible individual choices, allocation rules divide the pie, while general prohibi-
tions typically reduce the size of the pie—although the majority presumably
finds this reduced pie sweeter than the larger one.

General prohibitions let the majority directly control minorities. Allocation
rules allow both the majority and minority to use whatever resources they have
in ways they desire. Allocation rules define the decision-making authority that
people bring to both egotistic projects and interpersonal cooperation, while gen-
eral prohibitions restrict both individual and cooperative initiatives. Some gen-
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eral prohibitions ban substantively valued behavior, unnecessarily restricting
opportunities for self-fulfilling activities. Moreover, by completely denying the
opportunity to engage in novel or disapproved activities in which new logics or
perspectives or values could gain coherence, general prohibitions can drastically
limit the possibility of popular participation in change. In other words, general
prohibitions unnecessarily and purposively restrict conduct that may be self-
expressive and, therefore, unnecessarily limit opportunities for self-realization
and self-determination. For these reasons, I conclude that many general prohi-
bitions violate the first amendment.,

Even if the point of the first amendment is to prohibit unnecessary restraints
on self-expressive behavior, the argument above needs further elaboration. Even
if general prohibitions, unlike allocation rules, are an avoidable type of restraint
on liberty, society may conclude that they are “necessary,” or at least useful, for
creating the type of world that society as a whole wants. This amounts to a claim
about substantive liberty and self-determination. Achievement of some aims
requires group action, for example, group norms. Prohibitions on air pollution
are only one of many general prohibitions that help create a favored type of
world.

Before rebutting typical justifications for general prohibitions, I want more
directly to explain their objectionable nature.

First, as noted earlier, respect for individual liberty and for autonomous self-
determination calls both for collective, democratic decision making and for lim-
its on that decision making. Some constitutive aspects of the social world and
some human projects necessarily reflect collective practices or decisions. Choice
or acceptance of these features of the social world by means of majority-rule-
based processes provides for potentially equal input from people and respects
people’s appropriate interest in self-determination. Other aspects of the social
world could reflect either certain collective rules (e.g., general prohibitions) or
individual choices within some constitutive framework (e.g., within a frame-
work of allocation rules). In the latter cases, individual choice leads to creation
of a collective world by means of the summation of individually chosen prac-
tices, which amounts to a form of “behavioral voting.” In the right contexts, this
behavioral voting is preferable to majority rule procedures from the perspective
of respect for liberty. Majorities can simply reject minorities’ preferred out-
comes. Loser’s preferences need not be embodied in final results at all. In con-
trast, behavioral voting results in a collective world that by summing everyone’s
chosen practices reflects each person’s contribution. It thereby arguably gives
greater respect and more equal respect to people’s different values and choices.
Also, participation in creating the society by doing things, practicing one’s val-
ues, and changing only in response to persuasive arguments or new conditions,
manifests an arguably better, more vital image of people and a more meaningful
involvement in self-determination and self-realization. This preference for
behavioral voting reflects a preference for decentralization to the smallest unit
capable of properly taking into account the relevant concerns and deciding the
issue. General prohibitions are objectionable to the extent that they unneccssar-
ily limit this initiative. Still, general prohibitions will sometimes be necessary, 1
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will argue, because sometimes reliance on individual behavior will not be
responsive to the values at stake.

A second way of seeing the objection 10 general prohibitions is also premised
on respect for individual liberty. General prohibitions operate by restricting, not
allocating, choice. General prohibitions typically involve saying that people
should not use themselves or their resources in an activity that they would
choose. To the extent that the collective order is premised on respect for people’s
autonomy as choosing agents, a desire to accomplish collective goals by restrict-
ing people’s liberty should generally be an impermissible means.

Any law inevitably and properly makes some forms of life easier, others
harder. No laws are neutral between different forms of life. People acting as law-
makers as well as individually are properly concerned with other people’s wel-
fare. They should choose laws that encourage and make it easier for others to
act “wisely” and that allocate resources in ways that promote favored forms of
life. Nevertheless, respect for liberty requires limits on the means by which laws
promote favored values. Laws should “encourage” collectively preferred choices
rather than bar dissident choices. The general principle is that in justifying laws,
limits on individual liberty should not count as an aspect of the collective good
and limits on a person’s expression of his or her substantive values should not
be treated as an appropriate means. Laws should not be aimed at supplanting
individual choice or commitment. Allocation rules can seldom be charged with
these offenses. General prohibitions often can. The problem with general pro-
hibitions is that they operate the second way-—they are aimed at barring choices,
not at promoting or encouraging collectively preferred choices. Moreover, gen-
eral prohibitions often embody the majority’s preference to limit people’s lib-
erty—to treat the limit not only as a means but as itself an end. This is simply
inconsistent with protection of individual expressive liberty.

This critique of general prohibitions must be hedged. A large category is jus-
tifiable. To explain this point, I must first distinguish two ways of valuing behav-
ior, instrumentally and substantively—a distinction already suggested in the
earlier discussion of coercive threats.

An actor may or may not positively value a specific aspect of behavior that
others find offensive. The person who chooses to read pornography, unless she
is a Supreme Court Justice, presumably values this “polluting” activity. (The
term “polluting” can be used to refer to any activity that affects the social or
physical environment in ways that some people find offensive.) In contrast, own-
ers of a steel plant or an automobile that emits exhaust pollutants normally do
not value polluting the air per se. Polluting the air is an undesired consequence,
a subsidiary result, of the activity that they do value—making steel or driving a
car.

Pornography and air pollution illustrate the possibility that the polluter can
value a polluting activity either substantively or instrumentally. Since prohib-
iting the activity forecloses the possibility of anyone undertaking it, if the activ-
ity is substantively valued, the prohibition wholly prevents a specific form of
self-fulfillment or self-realization. But, if the polluting activity is only instru-
mentally valued, prohibiting the pollution potentially operates more like an allo-
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cation rule. That is, even with polluting behavior prohibited, the person (if she
has sufficient resources) typically can still engage in the aspect of the activity that
she substantively values—only the cost or difficulty of the valued activity may
have increased. (At least, this is true unless the polluting activity is a technically
necessary condition for the substantively valued activity.)

Reconsideration of key objections to general prohibitions shows that they do
not apply to prohibitions of instrumentally valued activities. All general prohi-
bitions are directed at behavior that the ruling group disvalues, that it views as
a cost. The issue is whether counting these costs of the behavior is appropriate in
justifying the legal rule. If the majority respects individual liberty, its negative
evaluation of someone’s behavior should not count as a reason to restrict it if
the actor views the behavior as self-expressive, substantively valued; the major-
ity would be saying that the person was only free to act in ways that they, the
majority, thought was valuable. In contrast, this disrespect does not exist if the
general prohibition applies only to instrumentally valued practices. In this sec-
ond case, the majority is not claiming to override the actor’s own values about
her own behavior but rather can be better understood to be saying that the
restricted person does not have a right to use as a means resources for which she
does not pay the cost.

In addition, behavioral voting makes least sense in respect to people’s behav-
ior that is not expressing their values. The decentralization argument for behav-
ioral voting recognizes that a person’s behavior externalizes certain costs on to
the community. Without adequate sentiments of solidarity or market type
incentives, an actor is unlikely in her decision making fully to take into account
other people’s dislike of her chosen expressive behavior. Nevertheless, liberty
concerns suggest rejecting decision making at the larger collective level, where
all preferences presumably could be considered. Collective decision making
would predictably consider the majority’s preferences to restrict the actor’s lib-
erty as a reason for its decision. Then, the prohibition would embody a judgment
that the collective wants to achieve its goals by forbidding dissident behavior,
by forbidding actions based on the dissenter’s values. In other words, when the
individual substantively values the desired behavior, allowing the majority to
say “no” allows it to suppress the dissident’s own values and the dissident’s
desire (or willingness) to create the world in a particular way. More respectful of
liberty would be to allow the majority to create the world by their behavioral
voting combined with that of the dissident minority. When, however, the
desired behavior is instrumentally valued, for the majority to say “ no” amounts
to a resource allocation. The “no” need imply nothing about the dissident’s
value choice but only about costs unrelated to the dissident’s values that the
dissident imposes on others. In this case, people’s capacity to engage in self-
determination may require group decision making. General prohibitions may
provide the best way to properly account for all legitimate concerns.

Characterization of conduct as instrumentally or substantively valued is
tricky. Given the importance of the categories in this discussion, these unfor-
tunatcly manipulatable terms need more attention. Instrumentally valued
behavior, as used here, refers to a distinguishable component or aspect that the
actor treats as a means and does not value in itself. For example, the auto owner
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can distinguish emitting pollutants from driving the car—and usually values the
first only instrumentally.

Public concern will occasionally focus on an aspect of the actor’s behavior
that is recognizably distinguishable from, but technically necessary for, the
aspects the actor substantively values. In these cases, a prohibition on the instru-
mentally valued aspects may arguably be best characterized as a general prohi-
bition on substantively valued behavior—that is, this is its necessary effect. On
the one hand, the prohibition operates no differently from an allocation rule that
leaves the actor without sufficient resources or the particular resources needed
to engage in the desired activity. On the other hand, unlike allocation rules but
like general prohibitions, the rule completely and necessarily bars the substan-
tively valued behavior; and, usually, those proposing the rule will know of this
effect even if they are not motivated by it. I find the appropriate conclusion from
the perspective of equal respect for individual liberty and autonomy to be uncer-
tain. Where feasible, I think, respect for liberty should require the community
to allow this behavior-—but since the actor cannot claim a first amendment
expressive right to the merely instrumentally valued aspect, the community
should be able to charge the actor for the negative value of this instrumental,
“polluting” aspect. Respect for liberty requires, however, that the community
not count as a cost those aspects that it negatively values but that the actor sub-
stantively values.

The basic claim is that general prohibitions on substantively valued, expres-
sive behavior violate the first amendment. These laws prohibit expressive
behavior. The expressive behavior serves the same values and operates in the
same manner that justifies first amendment protection of verbal expression.
Sometimes application of this principle will be difficult. Gray-area line drawing
based on generalizations will sometimes be necessary. In the auto pollution sit-
uation, few people will substantively value air pollutants. If other feasible tech-
nologies exist that permit driving without air pollution, prohibiting the pollution
“only” increases the cost of driving—an instrumental burden typical of many
imposed by allocation rules. A prohibition in effect merely allocates wealth in a
democratically chosen manner. But if no feasible alternative exists, the people
desiring to drive can argue in principle that their driving ought to be permitted
if they pay the cost of these nonsubstantively valued, polluting aspects of their
behavior.

A further example may help illustrate the importance of the substantive/
instrumental distinction. A rule prohibiting extended families from living
together would prevent these families from realizing the substantive value they
find in this physical association.? In contrast, requirements that housing have a
certain floor space per occupant, have adequate parking space, fire protection
services, etc., usually only impose added costs, instrumental burdens, on real-
izing the substantive values relating to living arrangements.” Like allocation
rules in general, these instrumental burdens may prevent some people, usually
the poor, from realizing their substantive values. Still, the liberty-based critique
of general prohibitions would hold only the first rule—prohibiting extended
families from living together—to be an unconstitutional abridgement of sub-
stantively valued, expressive conduct.
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Application of this distinction between prohibiting the realization of sub-
stantive values and imposing instrumental burdens may be difficult. Although a
large group (a family, fraternity, or retirement community) may substantively
value living together, their desire normally does not require living together at a
particular place. A geographic division that only allows fraternities in certain
areas might increase total community satisfaction while, at worst, only making
it somewhat more expensive for particular groups to realize their values.”
Assuming that housing opportunities for all groups are actually made available
by the jurisdiction responsible for zoning, geographic limits on living arrange-
ments would only instrumentally burden individuals—unless people substan-
tively valued living in a particular house or community or type of community,
for example, an integrated community. If they did value the specific location or
community, the geographical exclusion could thwart the group’s substantive val-
ues.”’” Most often, however, this value placed on the particular place or com-
munity will relate to the person’s historical attachments, which suggests a partial
explanation for pre-existing use exemptions from many zoning rules.

This discussion of general prohibitions has implicitly assumed a background
of private property and regulation of private decision making. Obviously, gov-
ernment decisions about the use of public property can operate like a general
prohibition—that is, the collective decision prevails. Public control (ownership)
of resources, however, is often useful and sometimes necessary to embody and
carry out many of people’s substantive values. Seldom will public ownership be
for the purpose of preventing individual choices; rather, usually it will be to use
certain resources to promote various values. With this thought in mind, most
issues raised by public property are left to the discussion of time, place, and
manner regulations in Chapters 6, 7, and 8. Generally, however, first amend-
ment doctrine in this context will serve the same objective served by the objec-
tion to general prohibitions in respect to privately owned resources. It will iden-
tify cases where a challenged regulation improperly advances public purposes by
deliberately or unnecessarily restricting liberty.

This public property context, moreover, will be rich with problems implicat-
ing the instrumental/substantive value distinction. For example, although sleep
as well as camping are often substantively valued, a law prohibiting sleeping in
certain places only restricts a normally instrumentally valued aspect of sleeping
or camping. Sleeping in Lafayette Park in front of the White House, for instance,
may make seeing the Capital or going to Congress to lobby casier or cheaper.
But sleeping there is seldom an essential element of the substantively valued
conduct. The situation changes, however, when the sleep is intended as public
expression that dramatizes and to an extent embodies the plight in which Pres-
idential policies have left the homeless.” The location of the sleep could be an
aspect of substantively valued, expressive conduct, that is, protected speech.
Then, the propriety of the prohibition must depend on the principles that con-
trol the government’s decisions regulating speech on public property.

Putting aside the public property context, when a general prohibition applics
to substantively valued behavior, generally it unconstitutionally abridges free-
dom of speech or cxpression. This conclusion derives from two observations:
(1) substantively valued conduct is inherently expressive and clearly contributes
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1o the two key first amendment values of self-fulfillment and participation in
change; (2) general prohibitions forbid behavior that promotes first amendment
values in the same manner as protected speech—that is, in a noncoercive man-
ner. In fact, from the perspective of individual liberty, the evil of the govern-
ment’s imposition of general prohibitions is curiously parallel to the evil of pri-
vate parties’ coercive acts. Imposition of general prohibitions enables those in
power to make use of others (if the rule requires specified conduct) or avoid the
bother of others (if it forbids specified activities). In this way, general prohibi-
tions, like coercive acts, treat others as means. General prohibitions also unnec-
essarily restrict individual liberty, and thereby, like coercive acts, disrespect
individual autonomy.

Allocation rules and notions of private coercion intertwine in a different way.
Allocation rules help provide the baseline needed to distinguish coercion from
pressure, influence, offers, persuasion. They define and then forbid invasions of
a person’s realm of decision-making authority. Coercion involves subverting a
person’s autonomy by invading or threatening to invade the victim’s decision-
making authority. Coercion, therefore, implies an allocation rule that it violates
or threatens to violate. Allocation rules are part of the “grammar” of coercion.

General prohibitions restrict expressive conduct that operates noncoercively
to advance self-fulfillment and popular participation in change. Still, before leav-
ing my claim that general prohibitions of substantively valued conduct are
unconstitutional abridgements of first amendment rights, justifications typically
offered for general prohibitions must be rejected. These justifications normally
take one of three forms. General prohibitions are valued and should be permit-
ted because they: (1) define and help form a community; (2) result from a valu-
able group process of choice; (3) promote efficiency or welfare maximization.

General prohibitions (or general requirements) sometimes help constitute
communities. A religious community may partially define itself by rules that
prohibit smoking, drinking, working on certain days, or fighting in unjust wars
or rules that require praying, wearing certain clothes, engaging in various rituals,
or performing certain types of service. A social or voluntary political association
may require that all members do or believe certain things—for example, vote
for the candidate selected in the primary or boycott products of unacceptable
firms. The mores of a community may obligate a person to love one’s brother
or sister, or parents, or spouse, or neighbor. Moreover, even the most direct ben-
eficiary of certain obligations may lack authority either to demand or excuse
compliance. A sibling may be obligated to help her sister even in times when the
sister would release the sibling from the obligation or even disclaim needing
help. A member may have a duty to follow an association’s political line without
anyone having the authority to release the person from the obligation. In other
words, sometimes the obligations defining a family, a religious community, or a
voluntary association take the form of general prohibitions or requirements
rather than allocation rules. Moreover, many customs and conventions that
make up our society require, prohibit, or structure behavior in ways that people
are supposed to conform to. In fact, speech itself, conversation, depends on
some degree of conformance to language rules that are in many respects more
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like general prohibitions than allocation rules—although our poetic power to
transform the language makes language also like an allocation.

The value of these rules and practices that help form and define communities
and relationships must be recognized. Nevertheless, their value as well as legit-
imacy often relates to the permissibility of noncompliance. The rules and prac-
tices’ continued existence and often their origin will lie in individuals’ volun-
tarily adopted practices or in their voluntarily chosen allegiance to the group
defined by these rules. Spontaneous enforcement by expressions of approval or
disapproval, by continuance or withdrawal of association, by comprehension or
incomprehension of language usually will be adequate to maintain these com-
munity-defining practices. When these voluntary, noncoercive methods of
enforcement are not adequate, respect for people’s liberty often means that the
rules or practices should no longer be maintained. By contrast, the state could
enforce obedience to rules that define both individuals and the community.”
This enforcement would involve the state in partially but coercively attempting
to define who a person is. Such a practice clearly disrespects individual auton-
omy.* Since self-defining obligations can and often do exist within the voluntary
practices of people, state enforcement with the consequent disrespect of people’s
autonomy requires a justification beyond the mere observation that most people
value these rules. No obvious justification exists, except possibly the claim that
state enforcement promotes welfare maximization, that is, that enforcement sat-
isfies more desires, either due to a marginal reduction of deviation from the pop-
ularly favored community-defining practices or due to the symbol of state
enforcement, than it thwarts. This efficiency claim is a version of the third argu-
ment and will be considered below.

Second, people sometimes value the group process of formulating rules. Pos-
itive value may inhere in dialogue—the process of identifying and understand-
ing issues, in resolving or compromising conflicts, and, finally, in expressing
group unity through reaching agreement. Republican politics is a high ideal.
Moreover, the group process may improve the quality of the resulting decisions.
Nevertheless, even if these process values can be realized in governmental deci-
sion making, it is not obvious that they justify government decision making
about general prohibitions. People can realize the significant participatory pro-
cess values in the governmental arena while choosing allocation rules and for-
mulating public policies and programs, activities which involve the community
in determining what type of community will exist but are not aimed at limiting
individual autonomy. In contrast, group decision making concerning general
prohibitions or requirements, such as deciding what books to read, may be a
valuable exercise for a study group precisely because of its voluntary nature.
Only then is this decision-making process a noncoercive method of individual
or group self-definition. Social pluralism may require the existence of opportu-
nities for voluntary associations to create general prohibitions or requirements;
but this valuable pluralism could itself be coercively destroyed if the state could
create and enforce general prohibitions or requirements.

These observations do not deny that some positive process value could exist
in any community decision making. This value is a consideration that could
contribute to utilitarian arguments for allowing political decisions to impose
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general prohibitions. From a liberty perspective, the relative voluntariness of
private associations and the less liberty-denying quality of allocation rules and
public projects explain why realizing process values has justificatory significance
in these contexts. But from this liberty perspective, the possibility of realizing
these positive process values should not justify denials of liberty. Thus, only
utilitarian or efficiency arguments for general prohibitions remain. They must
now be considered.

The efficiency argument notes that people who substantively desire to act in
a manner that others find offensive often would agree to abandon the offensive
behavior and accept a restraint on their liberty if paid an amount that those
offended would be willing to pay. Those opposed to air or pornographic pollu-
tion might be willing to pay the polluters an amount that the polluters would be
willing to accept for ceasing their pollution. However, difficulties and expenses
in negotiating and carrying out the transactions often prevent these beneficial
agreements from being reached. A general prohibition could provide a solution.
Althcugh burdening some, a general prohibition could increase the general level
of preference satisfaction as measured by the market criterion of willingness to
pay-or, if more defensible, some other criterion could be used within the same
basic analysis. In other words, general prohibitions may correct for “market fail-
ures” and be efficient.

Three objections are commonly raised against the efficiency justification for
general prohibitions. First, the inefficiencies of predictable abuses by the major-
ity of a power to adopt general prohibitions may significantly outweigh any effi-
ciency gains that result from their “proper” use. Abuses occur because ofien the
majority has no incentive to avoid imposing general prohibitions even when the
benefit to it is less than the cost to those restricted. An additional cost that polit-
ical decision-makers often ignore is the dissatisfaction generated among those
who believe, and often properly believe, that the majority uses general prohibi-
tions to impose its values and increase its own well-being by improperly restrict-
ing the liberty of minorities. Particularly when this demoralization cost is added,
a rule utilitarian could plausibly conclude that the danger of abuse outweighs
the potential for gain.* Of course, this argument loses force if the beneficiaries
of the rule adequately compensate those who are restricted. Compensation, how-
ever, virtually never occurs in these situations and, given the numbers of people
who could claim to be injured, is unlikely to be an administratively feasible
response. The rule utilitarian’s fears would also not apply if those restricted
favor the restriction, seemingly a paradoxical but not that unusual a situation.
A person sometimes engages in particular conduct only to maximize her inter-
ests given her assumption that others also engage in the behavior. For example,
a person may prefer that no one pick the flowers in the park but, given that other
people are picking them, decide to pick some. In other words, the efficiency argu-
ment is persuasive for general prohibitions properly designed to avoid the typ-
ical prisoner’s dilemma problem-—although, when this is really the case, a lib-
erty-based objection is unlikely. In the final analysis, even if a strict rule
utilitarian (or slippery slope) argument against general prohibitions cannot be
dismissed, the better utilitarian argument may only require care and circum-
spection in their adoption.** Hence, this rule utilitarian analysis provides only



84 Theory

weak support for a comprehensive constitutional ban on general prohibitions of
substantively valued conduct. Because it does not reject the efficiency standard,
it cannot persuasively oppose balancing as the appropriate constitutional
approach.

Second, efficiency does not justify violating people’s rights.** Of course, if all
rights are based on positive law, this point does not provide a ground for object-
ing to any legal rule. To avoid circularity, a conception of rights independent of
positive law is required. Inevitably, such a nonpositivist conception will only be
partial. Some rights or constraints on the positive creation of rights may be
implied by the existence of a justifiable legal order, but certainly most aspects of
people’s rights are culturally relative and can properly be determined posi-
tively.* The present objection to efficiency requires a demonstration that general
prohibitions of substantively valued, expressive conduct violate people’s rights.
Essentially, the demonstration merely repeats the earlier claims for the liberty
theory of the first amendment. Here, I will only restate some of the key
points.

Initially, note that these general prohibitions thwart people’s self-expression
and people’s personal and social creativity. The rules directly impinge on real-
izing these two central values of the first amendment. Moreover, unlike alloca-
tion rules, which necessarily exist and merely influence people’s values and their
opportunities to pursue their values, state-enforced general prohibitions can
entirely eliminate the legal possibility of some people acting in accord with their
substantive values.* Moreover, these effects are purposeful. Again, unlike most
allocation rules, general prohibitions are designed specifically to prevent people
from engaging in the conduct. Often, the purpose involves hostility to and a
desire to suppress people’s value choices. If, as argued earlier, state action must
respect individual autonomy, general prohibitions of substantively valued
behavior are objectionable because they violate this required respect. General
efficiency concerns do not justify these means any more than they justify torture.

Third, efficiency or welfare maximization conclusions are particularly inco-
herent justifications for certain types of decisions. Efficiency refers to effective-
ness in promoting some goal, but the goal must be independently supplied. In
welfare analysis, this goal is usually described as “satisfying preferences.” Effi-
ciency calculations must presuppose, but cannot justify, some particular set of
tastes or desires, usually the existing set, as the ones to be satisfied.* Until some
set of preferences is assumed, efficiency has no evaluative criteria. But if change
is to be subject to human choice, if human self-determination is possible, then
a central issue 1s determining which preferences are best. Efficiency analysis can
provide information about the possibilities of realizing different preferences, but
it has no criteria for guiding the choice of preferences. No intrinsic quality of
existing tastes justifies treating their fulfillment as always being the dominant

*Although the distribution of wealth is not a central concern of the first amendment, note
that the liberty concern can be reformulated in distributional terms. If wealth is treated as
authority to make various decisions, frcedom from general prohibitions provides a minimum
guarantec of some “wealth” to cach individual. General prohibitions (or requirements) could
strip people of virtually all valued wealth (i.e., authority 10 make desired decisions about their
own or others’” conduct) except for the value of their political rights (i.c., the right to participate
in choosing general prohibitions).
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concern. Rather, beliefs like John Stuart Mill’s faith in people as progressive
beings,” suggest that people can sometimes evaluate the merit of change not in
terms of whether it fulfills existing tastes but whether it improves the type of
people we are. As Professor Tribe has argued, the major choices facing us as a
people are those that will determine who and what we will be.”” Human integrity
and responsibility require that people be free to decide (or participate in decid-
ing) what or who they will be.

Thus, when evaluating the process of change, it is a logical mistake to eval-
uate choices merely in terms of how well they satisfy existing preferences.
Rather, a person must either evaluate change in terms of the legitimacy of the
process or substantively evaluate the political and ethical content of the change.
This substantive evaluation of the content of change corresponds to many peo-
ple’s practice of subjecting their attitudes and activities to ethical or political
criticism. Practical reason or judgment, not efficiency or instrumental reason,
provide the bases for evaluation. Efficiency analysis is largely irrelevant because
it takes as given the primary issues in dispute—the appropriate set of preferences
and the distribution of influence. As for the legitimacy of the decision-making
process, that is, of ““normal” politics, the key issues concern what types of inputs
are proper and how the process itself can be designed to respect our equality and
liberty while promoting our humanity and strengthening community. As for
inputs, nothing about existing preferences makes them particularly appropriate
bases for answering questions about what we should become. Rather, these ques-
tions suggest the need for dialogue and experiments and attempts to understand
alternative, new logics. Contrary to assumptions of the efficiency analysis, the
legitimacy of the process requires it to exclude or restrict the role of some pre-
ferences, for example, liberty or equality-denying preferences as well as any pref-
erence that reflects and maintains the injustices of the existing order. But if the
earlier description of general prohibitions is correct, often they will restrict the
development of experimental logics and reflect preferences for denying liberty.
Thus, viewing politics as a process of self-determination suggests efficiency jus-
tifications are inappropriate because the desires for general prohibitions are not
proper inputs and the prohibitions are liberty denying output that partially close
the process.

Possibly, the limited role of efficiency analysis in considering the questions
of what process of change makes sense and what particular changes are justified
helps explain the intuitive view that the first amendment should (absolutely?)
protect a process of change from limitations justified merely by utilitarian cal-
culations (i.e., balancing). General prohibitions may increase the satisfaction of
existing preferences but hinder the creation of a better society by impending peo-
ple’s development of “better” preferences. Of course, this logical irrelevance of
efficiency arguments for justifying general prohibitions should not be surprising
if the state is justified in adopting utility maximization as state policy only
because and only when necessary to carry out the state’s obligation to treat all
members as deserving equal respect as autonomous moral beings. Efficiency is
important only after the liberty of autonomous beings, particularly the right of
sclf-dctermination, has been given priority.

One added consideration points to why gencral prohibitions are objectiona-
ble. We nced, and sometimes have had, progressive change. The legal structur-
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ing of the process of change ought to protect those elements that could be pro-
gressive and which, without protection, would be restricted. Identifying
progressive elements is, of course, difficult. However, barring general prohibi-
tions of substantively valued conduct increases the chances of protecting pro-
gressive elements. These general prohibitions consistently suppress value reali-
zation that is contrary to majority or status-quo values. Popular sentiment is
likely to support precisely those general prohibitions that attempt to suppress
progressive practices conflicting with current regressive orientations. Of course,
the dominant existing orientations may be the preferable or progressive ones.
But if the democratic faith is sound, we should expect that it is best to leave
people free to affirm or deny existing orientations. Respect for the first amend-
ment is an unpersuasive explanation for the decline of Rome.

Closely related to the need for progressive change is a concern of critical
theorists such as Roberto Unger and Jurgen Habermas. They argue that the con-
fidence we should have in our judgments depends on the extent to which these
shared values are formed under circumstances of nondomination.*® Since gen-
eral prohibitions characteristically involve dominating minorities on the basis
of current majority interests and values, general prohibitions undermine the
legitimacy of the very values they promote. Contrarily, by banning general pro-
hibitions of substantively valued conduct, we decrease majoritarian domination
and increase the basis for confidence in relying in practice on the shared judg-
ments that do exist. By allowing minorities to live their values even when the
present majority finds the behavior offensive, society protects an important pro-
cess for peaceful change of tastes and values while decreasing the conditions of
domination.

Interestingly, these three abstract criticisms of efficiency justifications for
general prohibitions duplicate traditional defenses of first amendment rights.
Typical attempts to justify prohibitions on specific expressive activity rely on:
(1) predictions that the expressive activity will lead to future violations of allo-
cation rules—for example, the anarchist advocacy creates a clear and present
danger of lawlessness; pornography leads to sex crimes; (2) conclusions that the
activity will affect the actors, observers, or third parties in detrimental ways,
thereby corrupting the cultural climate and negatively affecting friendships and
interpersonal relations—for example, public sales or use of obscenity and public
use of vulgar language undermine the desired moral tone of the community;
racial hate propaganda inflicts emotional injury on people, undermines civility,
distorts reasoning, and creates unwelcome tensions; publication of unsavory,
libelous information damages valued reputations or invades areas of sensitive
privacy; harassing remarks cause emotional distress and pain; (3) outright dis-
approval of the values or attitudes expressed—for example, some majorities are
appalled by the disrespectful or unpatriotic attitudes expressed by sexist speech,
flag burning, wearing long hair, or draft-card burning.

Well-developed defenses of free speech meet each claim. First, the traditional
objection to the “bad tendency test” for restricting speech is that the state can
forbid the advocated act, which is usually a violation of an allocation rule, but
cannot prohibit the speech using a general prohibition. This objection parallels
criminal law and due process notions which, except in exceptional circum-
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stances, are offended by taking away a person’s liberty because of what a person
might do in the future. Of course, like preventive detention, speech restrictions
based on the “bad tendency test” may maximize preference satisfaction; they
may be efficient legal rules. The classic responses rely on the same objections to
efficiency as developed above. The bad tendency test will be abused or, like laws
prohibiting obscenity or marijuana, cannot be effectively enforced and, thus, will
not be efficient in practice. More fundamentally, civil libertarians assert that,
even if efficient, restrictions on speech based on the speech’s tendency to lead to
objectionable behavior are impermissible because they violate rights of individ-
ual liberty that society must recognize. Society must restrict itself to forbidding
the objectionable act, not the individual’s expression of dissent that might lead
someone else to act.

The other two arguments for restricting people’s noncoercive expression
focus on the expression’s bad consequences for individuals and society and its
embodiment of offensive values. Both could be viewed as efficiency arguments:
The majority would prefer to avoid the expressive activities’ predicted effects on
people’s personality and behavior or to avoid injuries that individuals experi-
ence due to the expression. Traditional first amendment analyses reject these
arguments on grounds that paralle]l the reasons to reject efficiency justifications
of general prohibitions: (1) Allowing even justifiable restrictions on expression
will lead to acceptance of improper suppression. (2) The majority must respect
individuals’ choices about their own values and not force them to falsify their
values. (3) The state must permit people to speak to express themselves and
make their contribution to changing their world even if some people find the
speech harmful or distasteful. Both the second and third points, of course, are
straightforward applications of the principle that the state must respect people’s
integrity and autonomy.

One final comment about the discussion of extending first amendment pro-
tection to substantively valued, expressive conduct may be appropriate. Obvi-
ously, a person could agree that this conduct should be constitutionally pro-
tected without agreeing that it should be protected as an interpretation of
freedom of speech. Whether this chapter’s liberty analysis would provide appro-
priate content to ninth amendment rights retained by the people or to a sub-
stantive notion of due process—or even whether there is any proper substantive
content for the concept of due process—will not be considered here. Clearly,
some commentators and judicial opinions suggest that due process provides the
best home for these liberty arguments—and I have no desire to reject that pos-
sibility. Still, one example may illustrate some reasons to pause before pursuing
that route.

From the perspective sketched here, laws prohibiting sexual interaction
between consenting adults present an casy issue. People often consider their sex-
val conduct as among their most self-expressive activities. Sexual conduct can
be fundamentally expressive of a person’s own nature and values. It can also be
a complex, profound form of communication. General prohibitions against
forms of this conduct are surely censorship of self-expression and communica-
tion. These general prohibitions try to preserve an existing normative order that
the majority purportedly supports by outlawing expressive conduct, which con-



88 Theory

stitutes “behavioral voting,” that could lead to both cultural change and to new
ideas or logics. These laws unconstitutionally abridge an intimate, powerful, fun-
damental form of speech.”

This conclusion is direct and obvious, using the first amendment analysis
developed in this chapter. The key is seeing the first amendment as protecting a
realm of liberty against invasion by a majority on the basis of its restrictive
views of proper conduct, views that likely reflect values of the dominant culture.

Substantive due process, as frequently formulated, seems to respond to quite
different concerns. In his concurrence in Griswold v. Connecticut,”® a case that
struck down a state’s “general prohibition”™ on the use of contraceptives, Justice
Goldberg relied on due process as well as ninth amendment arguments. Quoting
earlier judicial authority, he said that the due process inquiry requires the judge
“to0 look to the ‘traditions and [collective] conscience of our people’ to determine
whether a principle is so rooted [there] as to be ranked as fundamental.””*' This
version of due process theory seems to affirm rather than limit majority or main-
stream values.* Thus, even though the issue was not raised by the case, it should
be no surprise that the three concurring opinions in Griswold, each relying on
due process principles, all went out of their way explicitly to say that laws for-
bidding fornication and homosexuality are constitutional.* Justice Harlan’s
concurrence referred back to an earlier opinion in which he argued that “laws
forbidding adultery, fornication, and homosexual practices ... form a pattern
so deeply pressed into the substance of our social life that any Constitutional
doctrine in this area must build on that basis.”* This conclusion seems right
given the traditional formulation of due process.

The only opinion upholding the constitutional challenge in Griswold that
found it unnecessary to make this concession-—or speak to the point—was
Justice Douglas’ majority opinion. Although some read Douglas’ opinion to rest
on a right of privacy created by the overlapping penumbras of privacy found in
various amendments, the better reading finds Douglas’ opinion based on the
zone of privacy created by the first amendment. Douglas’ brief references to
other amendments show how each creates its own, independent, although some-
times mutually reinforcing, zone of privacy. This reading explains both why
most of Douglas’ opinion discusses first amendment cases and why he concludes
by asserting that the case deals with an ““association”—a right that Douglas had
already emphasized is a protected penumbra of the first amendment. Douglas
has elsewhere made clear his view that the first amendment protects not only
communications directed at discovering universal truths but also sexual expres-
sion that satisfies the expressive needs and tastes of the most eccentric minori-
ties.* Thus, if Griswold was for Douglas a first amendment case, he could be
expected to extend his reasoning to cover fornication and homosexuality. The
first amendment protects the dissident. But this extension hardly corresponds to
substantive due process’s preservation of tradition—at least until we recognize
governmental respect for liberty as the bedrock of our tradition.

*Of course, if one looks deeply enough, respect for liberty may be deeply rooted in our
political and cthical culture despite the many “traditional”” abridgements.
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THE MARKETPLACE OF IDEAS REVISITED

One should not too quickly dismiss an analysis that has dominated informed
opinion as completely as the marketplace of ideas theory has. In Chapter 1, [
criticized the marketplace of ideas as a method of discovering truth or arriving
at the “best” perceptions or values. Confidence in its effectiveness for achieving
these goals seemed dependent on several invalid assumptions. Here, my inquiry
considers whether protecting a broader range of expressive conduct, more spe-
cifically, whether forbidding general prohibitions of substantively valued con-
duct, blunts the criticisms of the classic marketplace of ideas model. If it does,
this contribution could only provide added support for this chapter’s broad
interpretation.

Protecting substantively valued conduct from abridgement by general pro-
hibitions makes important contributions. It makes the hope that people will be
able to make the “best” choices in some marketplace of ideas more plausible for
at least four reasons. First, the classic model assumes that truth is discovered or
found. To the extent that reality is created, the acceptability of the first amend-
ment theory depends on the manner in which it provides for this creation. The
theory must be concerned with questions of who and how. Equality of oppor-
tunity to create reality provides a possible standard. Since all conduct, not
merely speech, contributes to this creation process, equality of opportunity
would require a regime of strict equality of all resources and skills-——a regime as
unnecessary as it is inconceivable. Lack of sufficient “wealth” is only one limit
on peopie’s opportunities. Ruling groups often use general prohibitions to
entirely suppress opportunities for certain choices. This use of power can be
more oppressive and usually is less justified than are limits on dissident oppor-
tunities caused by inequality of resource distribution—at least, if the inequality
results from defensible policies, if the inequality is not too extreme, and if a
minimum level opportunity 1s guaranteed. Clearly, barring state-imposed pro-
hibitions of substantively valued conduct greatly increases opportunities for
minorities to develop new logics and new realities—the notion that replaces
objective truth. This broadened liberty eliminates a major method by which rul-
ing groups prevent peaceful challenges to the existing orthodoxies. Thus, a ban
on these general prohibitions seems necessary, whether or not sufficient, to pro-
vide adequately for opportunities to create new realities. This expansion of dis-
sident opportunities should provide a basis for some greater confidence in the
acceptability of any resulting order-—and, thus, greater confidence in the process
of creating truth.

Second, a ban on these general prohibitions makes the process of creating
realities much more democratic. Many people have neither the resources, skills,
nor interest to participate in a rational discursive or political search for the best
societal decisions. Most people do have an interest in their own life and their
relations with others. Most have sufficient skill (and, in the liberty model, they
also have the right) to pursue their own visions and valucs. Only by disallowing
general prohibitions can everyone, by their choice of activities, participate in the
behavioral debate and in building the culture.
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Third, people’s liberty to live their values provides for the possibility that at
present, or always, pluralism best meets human needs and goals. Moreover, by
allowing this pluralism, change can occur by people living, and finding others to
join in living, a set of values. Thus, peaceful, gradual change will have space and
opportunity to develop.

Fourth, protecting greater liberty of action breaches the status-quo bias of the
marketplace of ideas. Even without considering the consequences of an elite,
monopolistic, corporate structure of ownership, mass communications as a
medium apparently are more effective in reinforcing the status quo than in stim-
ulating criticism. Face-to-face verbal communication and existing forms of rea-
son also typically reflect people’s experiences in the existing order. Of course,
various economic or social groups experience and evaluate the existing order
from radically different perspectives. Still, that existing order is likely to domi-
nate people’s logic and perceptions when they consider alternatives. As long as
the ruling groups control the content of the existing order, calls to base decisions
on dialogue will be inadequately progressive. By protecting dissident, substan-
tively valued, expressive conduct, the first amendment restricts the power of
political elites to legally limit experiences—thereby restricting the power of the
status-quo-oriented forces. More important, protecting this expressive conduct
protects the possibility of developing new loci of experience that potentially can
falsify the existing, dominant perspectives. This first-amendment-protected
method of change requires neither violence nor approval of dominant societal
groups. Just as in the classic market model’s conception of speech, the power of
new perspectives depends on their voluntary acceptance by people. However,
protection of new, nonverbal practices has the crucial advantage of allowing dis-
sidents to make a new perspective available in an experiential form in which its
logic might be coherent. Thus, the broader protection overcomes some of the
status-quo bias of mere verbal debate.®

This revised theory replaces both the doubtful assumptions of the classic
marketplace of ideas theory and its hope for a basically rational discovery of
timeless truth with a defense of the legitimacy of a social process of choice. The
legitimacy of the process must be defended on at least one of two grounds: It
follows because all people have a basic right to participate in the individual and
social processes of self-determination. Or it follows because a “better” individ-
ual and collective expression of humanity can be expected as a consequence of
the increased opportunity of each person freely to participate. If either ground
is persuasive, it would justify protecting people’s liberty to engage in substan-
tively valued conduct. Both grounds imply that eliminating or weakening exist-
ing structures of domination that influence or distort people’s choices*
improves the process of developing and expressing values.

The main merit of the market failure version of the first amendment was its
concern with reducing domination. Unfortunately, the market failure theory’s
focus on equality of speech opportunities—usually, equality of access to chan-
nels of mass communication—belies the fact that only general economic cqual-
ity would even plausibly suffice to implement the approach. Because of this the-
orctical confusion, the market failure theorists fail to rcalize that providing
considerable equality of access to communication channels may be less central
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to dismantling the existing structures of domination than banning existing res-
trictions, general prohibitions, on liberty. This confusion illustrates the market
failure theory’s more basic problem: It merges the concepts of equality and lib-
erty. Although both concepts are fundamental, they provide separate guidance
for describing a just social order.

In addition to highlighting these mistakes of the market failure theory, the
liberty approach avoids the problems which engulf that theory. The liberty the-
ory avoids offering the false hope that dissenting positions without a real basis
in experience can be discursively shown to be best. Instead, the liberty theory
manifests a deep, democratic faith in people by providing for a more realistic
method of change from “the bottom up.” The liberty model protects noncoer-
cive uses of speech and forbids enforcement of general prohibitions of substan-
tively valued, expressive behavior. These standards are clearer, less subjective
criteria for limiting government action than those provided by the market fail-
ure model. Also, because it guarantees a realm of liberty rather than a properly
functioning market, people can correct for perceived infringements of the guar-
antee by violating only the “improper restriction” on liberty. This should be
more appealing than the endless, destructive cycle of possibly violent actions
needed to get the “proper results” that opposing sides could find necessary to
remedy perceived infringements of a constitutionally guaranteed marketplace of
ideas. Thus, the liberty model provides for a process of public decision making
and a search for, or creation of, truth that avoids the problems and improper
assumptions of both market models.
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The Process of Change

Most first amendment theorists agree that a central function of rights protected
by the first amendment is to contribute to a legitimate, democratic process for
achieving needed change.! In order to defend first amendment rights on this
basis, a theorist must explain how the first amendment rights delineated by such
a theory make this contribution to needed change. Unfortunately, the explana-
tion is seldom given. Its absence leaves a crucial gap in first amendment theory.
This chapter attempts to fill the gap by proposing a theory of the process of
needed or “progressive” democratic change and showing how the rights identi-
fied by the liberty theory are crucial to this process.?

A subsidiary purpose is to critique the currently dominant understanding of
the process of change. This understanding assumes that in this process, people’s
ends are entirely separate from the means they use to achieve change. This view,
which recognizes the constant possibility of “good” ends justifying otherwise
“bad” means, will be called the independence thesis. My claim will be that the
perspective embodied in this dominant, independence thesis not only leads to
inadequacies in legal theory, but also reflects and helps perpetuate existing soci-
etal contradictions, thus obstructing rather than facilitating social change.

This chapter offers an alternative to the independence thesis. My claim is
that means and ends are better viewed as necessarily united in the process of
change: the unity thesis. If correct, this claim is of vital importance for all those
interested in progressive change as well as for first amendment theorists.

Considerable ambiguity exists in the notion, often presented as a hackneyed
slogan or dismissed as romantic naivete, that means determine ends. The first
section of this chapter clarifies what is meant by the unity thesis and its alter-
native, the thesis that ends are independent of means. Since this inquiry into the
unity and independence theses relates specifically to the context of change, this
section will also offer thoughts about what amounts to change and some sugges-
tions about how change can be evaluated.

The second section explores the ideological and experiential reasons for the
appeal of the independence thesis, and the fundamental role this thesis plays in
liberal social and normative theory. Next, the third section reviews theoretical
considerations that support an interpretation of our experience consistent with
the unity thesis. Thesc considerations help show errors of the independence the-
sis and, in part, suggest content of needed change. The fourth section reviews
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practical considerations that support the unity thesis. It also undertakes a brief
historical investigation that indicates that reliance on objectionable means is
misguided. Finally, the last section further elucidates the relation of the process
of progressive change and the rights protected by the liberty theory of the first
amendment.

EVALUATING ENDS AND MEANS

The unity thesis proposes that in the historical process of social change, ends
and means cannot be sharply separate. The means people use shape and limit
the ends people achieve. More important, it also claims that the ends achieved
normally embody the value framework implicit in the means used. That is, peo-
ple can achieve “good” change only by using “good” means.

People often fail to examine the unity thesis carefully. The cynical or “hard-
nosed” pragmatist quickly dismisses the thesis as a romantic illusion. Con-
versely, others think it obviously true “that the means employed determine the
nature of the ends produced.”® Some of these divergent initial reactions—quick
dismissals and uncritical acceptances—may trade on ambiguities in the unity
thesis. An initial problem may be to understand the claims that are really at
issue.

“Ends” refers both to results (or events) and to values. “Results” suggests a
causal analysis, while “values” suggests an analysis focused on human meaning.
An initial inquiry is whether the claim embodied in the unity thesis involves an
analysis of either type.

In a causal framework, results or ends flow naturally from the means. In the
continuing stream of life, labeling some events as means and others as ends often
appears artificial. Nevertheless, causal connections between labeled events
appears obvious—means apparently do determine the content of the ends. But
these causal connections constitute a very trivial version of unity. Any interest-
ing version of the unity thesis must be with the normative correspondence or
normative transference of means to ends. But nothing about the causal con-
nectedness -of means to ends implies that their normative attributes correspond.

If the concern is correspondence of normative content, perhaps the focus
should be on human evaluation or meaning. Unity would follow if a person’s
normative evaluation of the end were equivalent to the sum of the person’s nor-
mative evaluations of the means. The maxim that two wrongs do not make a
right or that two false statements do not combine to make a truthful statement
illustrate this form of unity. Unfortunately, this defense of the unity thesis is
also misdirected. It ignores the dimensions of time and change. Given a tem-
poral analysis, ends appear not as the evaluative sum of means but as separate
events, as distinguishable consequences that are subject to separate evaluation.
Thus, an evaluative summation cannot be the basis of the unity thesis. The the-
sis must involve something other than either rigid causality or narrow evalua-
tive logic.

Presumably the unity thesis must involve elements both of temporal
sequence, that is, something like causality, and of evaluation or meaning. Nev-
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ertheless, unity is implausible if based on a simple combination of the two ele-
ments. If a person can place any value she wants on an event,” she necessarily
can place inconsistent values on the causally connected ends and means. More-
over, evaluative freedom means that people who agree in the evaluation of par-
ticular means can disagree in their evaluation of resulting ends. When they do,
then necessarily for at least some of them, unity would not exist.

Still, the unity thesis’s claim must be that either our actual evaluation or the
appropriate evaluation of ends and means will be such that only good means
will lead to good results. Such a claim runs into the problem mentioned in the
last paragraph—evaluative freedom necessarily leads to possible falsification of
the unity thesis. This problem, combined with the common experience that
sometimes a good and important end seems to require objectionable means,
may indicate that a meaningful version of the unity thesis is both logically and
experientially implausible. Nevertheless, those who accept something like the
unity thesis cannot be blind to these arguments. Thus, their claim must be some-
what different from what this reasoning suggests.

A different tack is to treat the unity thesis more as a perspective and an inter-
pretation than an analytic or objective historical claim. This more plausible
account views the unity thesis as an interpretive possibility and an experiential
tendency. The claims are that in important respects we are better off to the extent
we see and interpret events through the lens of the unity thesis, and that events
will usually correspond to this thesis and will correspond more often than a per-
son would expect if he or she had not adopted this lens. If so, the maxim opens
up more insight and leads to better practice than does the independence thesis.’
As an interpretative perspective, the unity thesis is related to how we should and
often do view ourselves and the world, as well as a claim about tendencies in
events.

If the unity and the independence theses are to be understood as perspec-
tives, as claims about interpretative possibilities and experiential tendencies, a
number of questions immediately are suggested. Why and when do we or should
we adopt onc or the other perspective? Which perspective gives us the most
useful insight into interpreting events, interpreting history? How does adopting
one or the other perspective affect behavior—that is, what are the consequences
of adopting one or the other perspective? Seeing the theses as alternative per-
spectives rather than rigid claims about the essential qualitative nature of caus-
ally related events also suggests that the claim for the truth of unity thesis will
not be absolute. Rather the thesis claims to describe empirical tendencies and
evaluative insights. Even as thus limited, the thesis concerning the unity of
means and ends could be generally right, generally misguided, or appropriately
applicable in only certain contexts.

Theorists sometimes divide conduct into two broad categories: (1) symbolic
or communicative action and interaction; and (2) strategic, instrumental, or pur-
posive-rational action.® This distinction between communicative action and
instrumental action suggests several hypotheses and raises further issues con-
cerning their relationship.

A plausible hypothesis is that the relationship of ends and means will vary
depending on which type of action dominates. The normative quality of means
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may transfer to the normative quality of the ends more routinely if communi-
cative action dominates. For example, when the positive normative qualities of
honesty, accuracy, and respect characterize initial interactions, we might expect
some transference to any continuation of the interaction or any resulting agree-
ment. In contrast, in the realm of instrumental or purposive-rational action, a
single person will often differ sharply in her evaluation of means and ends. For
example, some work as well as many instrumental, manipulative actions will be
objectionable or otherwise distasteful, vet the reward or outcome may be mor-
ally unobjectionable, or even desirable. A second hypothesis is that evaluatively
important aspects of social change will depend on the relative dominance of
communicative action or instrumental action in the process of change. For
example, I will argue that market practices, paradigm examples of instrumental
action, reliably produce only commodity ends. In addition, the distinction
between these two types of action raises more general questions concerning their
relationship: for example, whether their relative prominence varies historically;
whether one always prevails in cases of conflict; and whether either is dependent
upon the other.

Several tentative, speculative claims may help illuminate these issues. First,
both types of action are necessary for human existence. No society could or
should eliminate either communicative action and purposive-rational action or
work. Second, the general relation between the two types of action has varied
historically. In some premodern societies, for example, symbolic or communi-
cative action arguably dominated or controlled and guided purposive-rational
or instrumental action. According to usual interpretations, feudal society was
structured by hierarchical, traditional authority patterns, with work being a mat-
ter of crafi, skill, and traditionally defined roles controlled by established rela-
tions between people. In this world, as may also be true of tribal cultures, sym-
bolic or communicative action controls. But the closed, hierarchical, traditional
structure of society prevented the development of participatory, egalitarian prac-
tices as a basis for the symbolic or communicative interaction. As a result, this
pervasive structure distorted communicative interaction during this period.
That is, communicative action was neither fully self-conscious nor democrati-
cally based.

The revolutionary aspect of the modern period lies in the increasing sepa-
ration of the two types of action and in the tendency of purposive-rational or
instrumental action to destroy or dominate the realm of communicative or sym-
bolic action.” The modern period is increasingly dominated by instrumentally
oriented market and bureaucratic practices that treat wealth and efficiency as
goals that properly dominate all other concerns. Max Weber’s study of the seem-
ingly irreversible “rationalization™ of the world describes this process of change
between these two periods.?

This historical trend could have consequences even for our view of the first
amendment. For example, the historically increasing prominence of instrumen-
tal action might lead to an increasing unwillingness or inability to offer nonin-
strumental justifications for communicative or symbolic actions, such as sym-
bolic protest. First amendment rights would increasingly be perceived as
relevant only to the extent that they are rights to “effective speech.”” Moreover,
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politics would seem to be less a matter of “practical” or ethical discourse and
more a matter of either administration or strategic action designed by the actors
to gain greater shares of available resources.'®

A liberated, postmodern period would see another revolutionary reversal.
Symbolic or communicative interaction would again dominate, but this time
not within a closed, hierarchical structure. Rather, the universalism of the mod-
ern period would be retained, and the communicative or symbolic action would
be increasingly based on conscious choice, free of traditional, structural domi-
nation. Discursive will formation based on communicative action would dom-
inate purposive-rational action or work in a manner that: (a) excludes coercive,
manipulative, or degrading means that are contrary to the values of equality,
respect, and autonomy that characterize undistorted communicative action; and
(b) makes the choice of both ends and means a matter of undistorted, free com-
munication, that is, of democracy.!! This hypothetical postmodern world
broadly corresponds to the content of presently needed, progressive change.
That is, the needed change is to reverse the current dominance of purposive-
rational action and establish the social and political supremacy of undistorted
symbolic interaction. This dominance of communicative action arguably would
lead to both means and ends that are consistent with the values implicit in com-
municative action itself. If it did, means and ends would exhibit a degree and
form of unity that would be central to their moral significance.

This sketch of a hypothesized historical dialectic and the corresponding
claim concerning presently needed change may have moved too fast. Some pre-
liminary consideration both of how to evaluate the adequacy of a process of
change and, even more basically, what should count as change is needed.

The appropriate measure of the process of change will turn significantly on
whether the independence thesis or the unity thesis is (or is properly assumed
to be) true. If ends and means are separate, the adequacy of a process for achiev-
ing progressive (or nonprogressive) change will depend simply on the process’s
instrumental effectiveness. If united, adequacy will depend on the congruence
of the process and the needed changes. This congruence, however, would be rec-
ognizable only with knowledge of the proper ends or with noninstrumentalist
reasons to accept the results of or values implicit in a particular process. (Note
that the unity thesis implicitly asserts there could be no “value neutral,” pure
process theory of the first amendment.)

An evaluation also presupposes an understanding of what counts as change.
The inquiry here and for purposes of an adequate first amendment theory argu-
ably requires a notion of fundamental or at least meaningful social change rel-
evant to our historical circumstances. Although any attempt to define these con-
cepts will be controversial, some notion of what counts is necessary for further
analysis. I assume that mere change in the ruling elite, or even a change in the
composition and ideology of that elite combined with a change in the legal own-
ership of resources, would not in itself amount to significant social change.
Rather, from a democratic perspective “only changes in daily life make a sub-
stantial difference. . . . [Bleside them the overthrows of political superstructures
remain superficial. . .. Political changes, thosc which modify the government
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and the economic structure (the relations of production), have human interest
only inasmuch as they change daily life.”!* For example, whether or which state
bureaucrats or capitalist managers control a person’s work life may make little
difference in what the person does, in how she relates to or controls her activi-
ties, or in the security or benefits she receives. Given this notion of change, much
apparently political but really tactical conduct relates at best to achieving inter-
mediate goals that may not result in meaningful social change. Even successful
major strategic efforts by revolutionary parties to replace political leaders will
not necessarily result in fundamental change, whereas implementation of seem-
ingly more mundane but innovative value-based practices consistently do.
Therefore, it becomes important not to tie first amendment protections to the
merely tactical at the expense of the more truly political.

Although a theory explaining the process of all significant social change, good
and bad, would be interesting, this chapter’s inguiry into the role of the first
amendment in protecting a “desirable” process of change does not need a theory
of such breadth. It merely requires a theory of the process of progressive change
for our historical period—a theory of change that our society needs or, perhaps,
of the change that it wants. Even this narrower inquiry requires, however, that
the theory be evaluative as well as descriptive. It must be able to identify needed
or progressive change.

The value-laden task of abstractly determining the proper goals of change
might be avoided if we could conclude that progressive change is what results
from an identifiable “proper” process.'? For example, progressive change might
be whatever change is produced by the continued exercise of first amendment
rights. Thus, Holmes could suggest that if in the long run, presumably after a
complete presentation of alternative views, the dominant forces of the com-
munity accept the beliefs expressed in a proletarian dictatorship, so be it." This
view treats the process as the relevant concern.

This process “definition” treats progressive change in a manner quite anal-
ogous to the way some economists treat economic efficiency or welfare and some
pluralist political scientists describe the public interest. Each analysis presum-
ably responds to whatever individualistic inputs (preferences) that actually exist
and can make themselves felt or heard.”* And although each analysis has a sim-
ilar allure, including a superficial clairn to value neutrality, each also has similar
problems. Their focus solely on process is inadequate. Since different processes
stimulate and respond to different inputs and achieve different ends, any choice
of process necessarily implicates and should depend on value considerations.
And at least if the value content of the process itself and its outcomes can differ,
the relevance of first amendment rights to needed political or social change will
apparently depend on an evaluation of predicted outcomes. A theory of the first
amendment predicated on its desirabie contribution to the process of change
must show that first amendment rights, either alone or in combination with
other practices such as majority rule, representative democracy, federalism, or
guaranteed provision for certain of people’s substantive needs, can contribute to
progressive change that our society needs.'

The traditional marketplace of ideas theory claims to satisfy this require-
ment. The theory asserts that truth is a proper guide to how we should organize
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society and that first amendment protection of speech, that is, the free trade of
ideas, will move us toward truth. However, Chapter 1 showed that this theory
depends on assumptions about the nature of truth and human rationality that
are fundamentally flawed. Thus, this solution must be rejected.

In contrast to the marketplace of ideas defense of a process, the “radical”
who proclaims the necessity of violent revolution claims to identify at least
some necessary substantive elements of needed change, even if only a radical
redistribution of power. Implicitly, this radical asserts that exercise of first
amendment rights necessarily is inadequate for achieving needed social change.
This pessimism may reflect the conclusion that violent means are inherently
necessary (and could be effective) and that the first amendment does not protect
these necessary violent means. Alternatively, even if first amendment protected
activities are in theory adequate to achieve the needed change, the radical could
argue that in practice the state will not permit their effective use. American his-
tory shows radical political or labor dissidents’ basic civil liberties continually
subjected to legal restrictions and state-sponsored illegal violent suppressions.
This history belies any hope that dominant power elites will permit real scope
for nonviolent, expressive, presumably first-amendment-protected, means that
could actually lead to fundamental change. The radical also points to the con-
sistent willingness of the United States to use violent and illegal means to
suppress democratic progressive change anywhere in the world if the change
threatens certain established interests—a pattern dramatically illustrated by the
U.S.-backed overthrow of Allende in Chile in 1973 or our consistent military
interventions in Central America. Thus, on one or the other ground, the radical
claims that desired progressive change can (only) be achieved by instrumental,
even though objectionable, means that are justified only by the ends.

This chapter criticizes this radical’s theoretical argument, which reduces to
the independence thesis. Moreover, 1 argue that the radical’s quite realistic
doubts about the actual opportunity to use first amendment rights is an admis-
sion of defeat.!” I argue that the obvious alternative—violent, revolutionary
action—cannot produce the needed, progressive change. To make these argu-
ments, this chapter defends the unity thesis. To the extent that this thesis is cor-
rect, normatively defensible behavioral practices, especially including first
amendment rights, will be central to achieving desirable or progressive change.
Although 1 have not yet discussed the specific content of needed change, the
issue will be postponed for the moment to first examine and critique the inde-
pendence thesis on which, as noted above, the proponent of violent revolution
relies. This diversion will prove useful for the later, more affirmative
discussions.

THE IDEOLOGICAL AND EXPERIENTIAL BASIS
OF THE INDEPENDENCE THESIS

The unity thesis, the belief that the means used determine the ends produced,
enjoys a long history.'® But so does the independence thesis, the claim that ends
are independent of the means, and the independence thesis clearly predominates
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in modern thought. This thesis sees power as instrumental: With power, one can
implement any end; without it, one can achieve nothing."” Force may be inad-
equate for directly achieving some ends—for example, force may not by itself
be sufficient to create desirable or democratic relations between people. Still,
obtaining power is a necessary, if not sufficient, means to accomplish ends.
Thus, many radicals argue that unless the left seizes state power and takes con-
trol of the means of violence, any attempt to realize democratic ends will be
suppressed.” They implicitly agree with C. Wright Mills that “[a]ll politics is a
struggle for power; the ultimate kind of power is violence.” Therefore, the first
task of those interested in implementing democratic, socialist ends is to obtain
instrumental power and to seize state power. This radical argument merely par-
ticularizes the more general thesis that ends are independent of instrumentally
effective means.

Two features of this radical argument are particularly important. First, it
equivocates between the broad claim that instrumental means can produce any
end and the narrower claim that the left must control instrumental force in order
to prevent others from frustrating its attempts to realize radical goals. This nar-
rower claim reflects realistic pessimism about the willingness of the right to cede
power peacefully and democratically and is consistent with the common obser-
vation that violence can be destructive although not creative.”

Second, the independence thesis does not distinguish various related, but dif-
ferent, phenomena such as violence, strength, and power. This reductionism
reflects an uncritical acceptance of instrumentalism. It may, moreover, blur our
understanding of the process of change. Hannah Arendt argued that these phe-
nomena are so different that violence and power should be treated as opposites:
violence is instrumental, depends on implements, and can only be destructive;
whereas power is an end itself, depends on consent, and is creative.”® An impor-
tant feature of Hitler’s Nazism and of Stalin’s Bolshevism was their heavy reli-
ance on violence to destroy much of the traditional community, leaving many
people isolated and therefore powerless.” In the following discussion, “vio-
lence” refers to instrumental activities that destroy or injure the objects against
which they are directed. “Strength” refers to the capacity of an individual to act
autonomously and resist manipulation and domination by others. “Power”
refers to the capacity of people to act in concert to create and maintain practices
or institutions.”

The independence thesis is even more central to liberalism or, more specifi-
cally, the worst elements in liberalism. The assumption of independence of ends
and means is a central strand in liberal social thought. The felt but false® expe-
rience of their independence is a major and fundamentally alienating aspect of
modern society. Neither of these two points is obvious. Their development
below helps both to explain the appeal and expose the flaws of the independence
thesis, to explain typical intellectual resistance to the unity thesis, and to show
why progressive change requires action that embodies the values it attempts to
realize. Specifically, in developing these points 1 argue that liberalism contains
contradictory oppressive and liberating impulses and that human progress
requires realization of the liberating impulses while transforming the social con-
ditions that presently link the liberating and oppressive impulses. Furthermore,
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I argue that oppressive aspects of liberalism relate to a deeply embedded expe-
riential and intellectual acceptance of the independence thesis.

Liberalism is an elusive label. Its various elements are broad enough to
encompass most elements of “modernism.” In this country’s politics, it clearly
encompasses most values and views of both “conservative” Republicans and
“progressive” Democrats. My usage requires clarification. As used here, liber-
alism has normative, institutional, and theoretical content. The key normative
content, which is the most fundamental and persistent aspect of liberalism,
exalts the values of human equality, self-determination, and self-realization—
that is, of equality and liberty. Historically, the institutional content of liberalism
has included capitalist economic forms, bureaucratic organizational forms, and,
at its best, democratic political forms. The theoretical content attempts to
explain and justify liberal institutions in terms of liberal values, and sometimes
to explain and justify liberal values themselves. This theoretical component
faces the ultimately impossible task of showing that the fundamental value of
liberty or autonomy is consistent with a social structure that in reality controls
and limits human choice. I argue below that the key element of the prevailing,
although unsuccessful, explanation is the assumption that ends are independent
of means.

Progress within /iberal thought requires first exposing contradictions between
liberalism’s institutions and its values and then recommending appropriate
reform or transformation of those institutions. In this sense, John Stuart Mill’s
flirtations with socialism and welfare programs carried on the liberal tradition
more profoundly than did Herbert Spencer’s atomistic, competitive individu-
alism, which by the time he wrote was no longer liberal even if these same views
had been liberal and progressive as an attack on feudalism and aristocracy dur-
ing earlier centuries. Likewise, progress within /iberal practice requires establish-
ing better insiitutional embodiments of basic liberal values. From this perspec-
tive, many self-proclaimed radical critics of liberalism turn out to be the true
modern liberals.

The modern world has seen the rise of instrumental rationality, which is
solely concerned with effective means, and the simultaneous decline of substan-
tive or value rationality.”” Liberal thought often treats substantive values not as
matters of reason at all but as merely arbitrary individual preferences.”® It even
reverses the traditional view of public discourse as a realm of value debate.
Value issues are increasingly removed from public discussion while technical
rationality becomes the central public concern. Although less frequently noticed,
this distinction between substantive values and instrumental reason also implies
the separability of ends and means. Only if means are independent of ends can
commentators isolate and evaluate instrumental action or reason solely in terms
of its effectiveness or efficiency in achieving exogenous ends. Instead, if means
and ends are not separate, we must normatively evaluate action for its congru-
ence with ends.

This assumed independence of ends and means influences our view of the
world. For example, this assumption encourages the view that the market is
merely a relatively efficient means to satisfy people’s subjective preferences; or
the view that bureaucratic organizations ideally are merely efficient structures of
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advancing organizational goals. Likewise, only the assumption of the indepen-
dence of ends and means permits the belief that a social scientist can describe
the world from a neutral perspective and that the “descriptive” perspective cho-
sen does not itself implicate important value choices. Most important, only the
independence thesis allows the democrat or the liberal to leave questions of
means to the technocrats or policy scientists.

The independence thesis is also key to the theoretical content of liberalism.
First, liberal social theory maintains that people often have no real choice of
means. Ambitious individuals or organizations will search for, and successful
individuals and organizations will find and employ, the most efficient means. A
Darwin-like competitive struggle for survival will cause those who employ the
most efficient means to prevail. For example, given market competition, the
enterprise that does not find and adopt the most efficient means will be unable
to reproduce or replace its means of production and, therefore, will face eventual
bankruptcy. In this way, properly functioning capital markets control the choice
of means employed by market enterprises.* Second, a central normative value
and empirical assumption of liberalism is that people should be and are “free”
to choose their ends. If structure and circumstance dictate the means people
employ, choice of ends or values is possible only if the chosen ends are separate
from the dictated means. Thus, liberal theory must endorse the premise of sep-
arability in order to make its social theory that treats means as dictated consis-
tent with its normative content that treats ends as subject to free choice.

The writings of Hobbes and Weber, two magisterial theorists of the liberal
order, illustrate the dependence of liberal theory on the independence thesis.
Their writings show liberal social theory resting on “logical” arguments for the
basically empirical claim that context, that is, circumstance and structure, nor-
mally dictates the choice of means.

In one of his most famous passages, Hobbes writes:

I put for a general inclination of all mankind, a perpetual and restless desire
of power after power, that ceaseth only in death. And the cause of this, is not
always that a man hopes for a more intensive delight, than he has already
attained to; or that he cannot be content with a moderate power: but because
he cannot assure the power and means to live well, which he hath present,
without the acquisition of more.”

According to this view, no matter what a person’s ends, and no matter whether
the person would be content with moderate delights, the desire to maintain one’s
present level of well-being dictates a constant search for ever more efficient or
more extensive means. Power for Hobbes is a means unrelated to any particular
end, but to the accomplishment of ends in general: “The power of a man, (to
take it universally,) is his present means, to obtain some future apparent
good.”* Two features of Hobbes’ account are particularly significant here. First,
in this portrayal, people may not naturally want more and more and they are

*This point and others made here about the nature of market-oriented institutions will be
further developed in Chapter 9 and will be central to one of its arguments concerning com-
mercial speech.
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presumably free to choose their ends, but they are nevertheless forced constantly
to pursue efficient means and more power. Second, his account thereby implies
a world in which ends and means are separate.’

Weber describes a similar world. He argues that a monocratically organized
bureaucracy is “capable of attaining the highest degree of efficiency and is in this
sense formally the most rational known means of carrying out imperative con-
trol over human beings.”** He concludes that the development of an organized
bureaucracy “makes ‘revolution,’ in the sense of the forceful creation of entirely
new formations of authority, more and more impossible.”* Escape from the
bureaucracy is “‘normally possible only by creating an organization . . . which is
equally subject to bureaucratization.” According to Weber, this “process of
rationalization™ is “man’s destiny, against which it is useless to rebel and which
no regime can avoid.”* Yet this mandated selection of bureaucratically efficient
means apparently does not entirely control people’s ends. Indeed, the contri-
bution of efficient means to the advancement of people’s multifarious ends is
what makes escape as undesirable as it is impossible. “[T]he material fate of the
masses depends upon the continuous and correct functioning of the ever more
bureaucratic organizations of private capitalism, and the idea of eliminating
them becomes more and more utopian.”®

Weber makes a similar argument regarding capitalist markets, which, along
with bureaucracies, propel the historical process of rationalization. Competitive
markets force enterprises to employ efficient means in the economic realm in
order to successfully reproduce spent capital and avoid bankruptcy. Both Marx-
ist and conservative economists basically concur in this aspect of Weber’s anal-
ysis. The manner in which competition mandates the choice of efficient means
1s a key reason for the conservative economist to glorify the market: it efficiently
fulfills human desires.”” The Marxist sees the same compelled structural logic
but argues that market relations of production are exploitative and the dictated
behavior is alienating.®

Hobbes’ and Weber’s similar depictions of a structurally enforced orientation
toward eflicient or effective instrumental means is consistent with the possibility
of human liberty only if ends are independent of means. Weber often acknowl-
edges, some say despairingly recognizes, the problematic character of this
assumed independence. Even though Weber considers the process of rational-
1zation essential for the welfare of the masses and, thus, apparently essential for
the realization of their ends, he also sees its more somber consequences. For
example, Weber states that bureaucratic domination leads to the “dominance of
a spirit of formalistic impersonality: . .. without hatred or passion, and hence
without affection or enthusiasm.”* “Bureaucracy develops the more perfectly,
the more it is ‘dehumanized,” the more completely it succeeds in eliminating
from official business love, hatred, and all purely personal, irrational, and emo-
tional elements which escape calculation.”® Likewise, the other instrument of
rationalization, the market, “is fundamentally alien to any type of fraternal rela-
tionship.”* “The private enterprisc system transforms into objects of ‘labor
market transactions’ even those personal . . . relations which actually exist in the
capitalist enterprise.”*

Weber’s observations imply that the structurally dictated means do have
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major value consequences, that they do affect which ends are realized. Specifi-
cally, they are well suited for serving certain instrumental and commodity ends.
Thus, the independence of ends and means required by liberal normative theory
would not appear to be empirically false under circumstances in which all of
people’s actual ends have an object or commodity nature. Likewise, the inde-
pendence thesis would appear plausible as long as the analysis focuses only on
ends that do have a commodity nature-—as opposed to ends involving social
development, participation, or relationships between people. In a typical com-
modity transaction, the buyer is concerned solely with the object of the trade
and not with the sellers’s past means. Similarly, the seller is unconcerned with
the buyer’s future use of the object. If all ends have this commodity nature, then
only the instrumental effectiveness of the process of producing or reaching these
ends would be relevant. However, this restricted view of ends ignores relations
between people, excludes all forms of human interaction that are valued in
themselves.

Many fields of academic study as well as many aspects of popular culture
tend toward this commodity-oriented view of ends. For example, John Rawls
implicitly fell into this view when he wrote: “Now obviously no one can obtain
everything he wants; the mere existence of other persons prevents this.”*
Although Rawls later retracted the main implication of this statement,” this
restricted view of people’s ends plays an unfortunately key role in his argument.*
Likewise, despite the efforts of better economists to avoid such simplification,
economic analyses also typically assume a commodity orientation. This com-
modity-oriented view helps explain economists’ tendency both to adopt theo-
retical constructs that assume that people view their own welfare as independent
of others’ welfare (i.e., assumption of independence of utility functions) and to
be concerned primarily with market exchanges rather than to value relation-
ships, including the quality of market relations.*

Although this commodity view of ends sometimes seems absurdly narrow,
1t 1s implied by the thesis that ends are independent of means. And, as noted
above, this independence thesis in turn is crucial for reconciling liberal social
theory (which emphasizes and explains the impossibility of escape from the effi-
ciency and primacy of bureaucracies and capitalist markets) with liberal nor-
mative theory (which emphasizes the primacy of individual choice or freedom).
Thus, this commodity view of ends reflects the struggle of liberal social theory
to canonize an interpretation of human ends that justifies liberal institutions and
reconciles these institutions with liberal normative theory.

Moreover, liberal social institutions generate experiences and promote val-

*Rawls argued that just principles for evaluating basic socictal institutions that allocate
primary goods are those that a person stripped of all information about herself and her society
would choose for the allocation of “primary goods.” Since principles that maximize some allo-
cative goal in respect to primary goods will have consequences for other types of “goods,” the
rationality of the Rawlsian choice of allocative principles that only considers primary goods
must depend on people’s good life being unaftected by anything except the allocation of primary
goods. To the extent that this effectively ignores “relational goods,” the rationality of Rawls’
argument for his principles of justice appears heavily dependent on people having solely com-
modity-oriented ends.*
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ues that appear to confirm the independence thesis. Thus, the assumption that
people’s ends have a commodity nature increasingly corresponds to reality as
market relations and bureaucratic practices spread into ever more realms of life
and as market forces promote increased commodity orientations. As Weber
observed, “[w)here the market is allowed to follow its own autonomous tenden-
cies, its participants do not look toward the persons of each other but only
toward the commodity.”* Yet this reality is never fully realized. The market’s
and the bureaucracy’s effect of devaluing human interaction, of devaluing both
the actor’s history and her participation, encourages resistance to extensions of
market commodity relations and the false picture of humanity that such an
extension reinforces.® Thus, despite the heroic effort of liberal social theory and
the power of liberal institutions, in the end, neither can make the independence
thesis true. And without the thesis, the theoretical efficiency-based justifications
for liberal institutions likewise fail.

THE FAILURE OF THE INDEPENDENCE THESIS

Although liberal social theory assumes it, and liberal institutions reinforce the
experience of it, the thesis that ends are normatively independent of the means
is wrong. The following discussion defends this claim and in the process suggests
certain key objectives of needed change.

In the bureaucratic and market contexts briefly examined above, means
appear to be independent of commodity ends. For example, a person can con-
demn exploitative child labor while positively valuing the attractiveness and
usefulness of furniture that these youth produce. Because commodity relations
pervade liberal society, experience appears to confirm the thesis that a person
properly sees ends independent of means. Nevertheless, more thorough consid-
eration shows a unity between the nature of ends and means in this society.

The competitive aspects of liberal society mandate the choice of instrumen-
tally efficient means.- This institutional mandate systematically treats everything
and everyone involved in the process of production, exchange, or administra-
tion as raw material for advancing structurally determined ends, specifically the
ends of profit or instrumental power. That is, these institutions treat their
means, including the people involved, as commodities that lack any intrinsic
value. The process systematically duplicates this commodity nature of its means
in its commodity-ends. As Weber noted, the market and the bureaucracy sys-
tematically subvert those ends that are inconsistent with these institutions’
instrumental nature. Thus, the first confirmation of the unity thesis is that in a
market society, instrumental means only realize ends in their own image.

Corresponding to this identity is a second sense in which these ends and
means are united. Neither the ends nor the means of the competitive market
process reflect rationally considered value choices of the participants. As noted,
the structure mandates the choice of efficient means. Likewise, a combination
of the market enforced profit orientation, the technical capacities of the enter-
prise, and the profit opportunities generated by the expected responses of con-
sumers determine the ends that the market enterprises producc. The enterprise’s
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ends and means are alike in being dictated by the structure rather than by the
producers’ value choices. Thus, unity exists in the means and ends both being
outside the control of the participants.®

People’s lived experience provides a third confirmation of the unity thesis.
Although liberal institutions assertedly separate means and ends, people prop-
erly experience their activities-as their lives and, in this sense, as their ends.
When their daily activities are viewed as central to their lives, people’s ubiqui-
tous productive activities must be relevant as ends as well as means. In other
words, means and ends are the same. This reality of unity manifests itself within
liberal institutions of markets and bureaucracies as alienation—which is pre-
cisely the experience of lack of unity between a person’s values or choices and
the person’s activities, characterized as either ends or means.

In contrast, imagined or partially existing alternatives to these key liberal
institutions would also exhibit a unity, although a different unity, of ends and
means. These possible practices or institutions, for example, those that inten-
tionally emphasize interpersonal relations and participatory practices, would
implicitly assume an intrinsic connection between ends and practice. The
human, cooperative or self-realizing valuation of labor inputs that is possible in
participatory practices allows this process to use noncommodity means and
achieve noncommodity ends, at least in terms of the work experience. But like
in the existing order, the different means within these imagined alternatives
would correspond to its different ends. Moreover, the alternative could manifest
unity by treating both 1ts means and its ends as subject to either individual value
choice or uncoerced value agreement. Thus, the alternative also illustrates the
unity thesis.

The three confirmations of the unity thesis produce a seeming paradox. At
one level, existing market and bureaucratic structures produce experiences that
reflect the assumption that ends are independent of means. The economic struc-
ture separates the commodity ends that people produce from the actual produ-
cer’s control, values, and, usually, ownership. Economic practices encourage
people to separate their presumably positive evaluations of the commodity ends
from their often negative evaluations of the means, that is, of their work. Thus,
this economic order creates the experience of an independence of means and
ends. Nevertheless, from the different and arguably more fundamental perspec-
tive of the relation between structure and experience, the thesis that means
determine ends is confirmed. From this perspective, the experienced truth of the
independence thesis in fact illustrates its falsity. Its instrumentalist assumptions
concerning means are reproduced in people’s everyday experiences of being
mere instruments. Alienated practice produces alienated experience. Ends and
means are unified both in being outside people’s control and in being commod-
ity-like.

The unity thesis identifies problems with the liberal order, thereby providing
guidance as to the needed content of change. Social institutions ought to reflect
and serve rather than limit people’s needs, desires, and values. Institutions that
restrict people’s ends to those that conform to a commodity orientation are
inconsistent with the liberal normative value of self-realization. Both theory and
experience teach that many important human ends do not have a commodity
nature. Personal relations, and sometimes productive or political projects,
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embody ends that analysis cannot reduce to a commodity form.>® People value
participation in itself, not merely as a means. Moreover, liberal institutions are
equally inconsistent with the liberal normative value of self- determination. Left
to their own devices, that is, unless politically controlled, liberal institutions are
not within human control. The market pressures that generate “needs” for com-
modity goods are independent of human choice. In contrast, human self-deter-
mination requires that institutional forces be guided and controlled by undis-
torted communicative interaction free of domination.’' In other words, the unity
perspective identifies three ways in which modern liberal society’s institutional
structure is inadequate. It restricts the ends that are realizable. It divorces peo-
ple’s lives (at least, the that portion during which they are being used as means)
from their values, thereby encouraging an alienated experience of disunity
between their own ends and their lives. And it restricts the extent that people’s
lives, their values, and the activities in which they are used as productive means
are subject to their own value choices. Each inadequacy points toward an ele-
ment of needed change. These institutions should be transformed so that they
better serve a broader range of needs (specifically better serve noncommodity
needs); so that the process of serving needs is itself more a manifestation of
people’s values; and so that the process allows for human choice and self-
determination.

The above discussion argued that the unity thesis provides the more pow-
erful perspective in relation to key liberal institutions—markets and bureaucra-
cies. Although liberal normative theory most requires the independence thesis
in this context, here independence is at best an illusion obscuring the possibility
of an alternative in which the actual unity would be affirming rather than alien-
ating. Still, the insightfulness of the unity thesis for understanding these insti-
tutions and for pointing toward the need for institutional change may not be
generalizable to other issues. The unity thesis is not necessarily transferable to
understanding the process of fundamentally changing that society. Machiavelli
may be right that criteria of action, criteria of right and wrong, that properly
apply within an established order cannot apply to the “prince” who establishes
that order.”> The application of the unity thesis to the context of progressive
change is undertaken in the next section. Still, to the extent that the above dis-
cussion convincingly described the independence thesis’ ideological role in jus-
tifying liberal institutions, its deeply embedded place in modern life, and its ten-
dency to distort our understanding of our experience, this discussion should
undermine any unreflective confidence in the insightfulness of independence
thesis in other contexts.

The unity thesis emphasizes the importance of people’s practices being them-
selves valued and fulfilling. Arguably all activities should be of a sort that can
be substantively valued. However, society clearly cannot do without instrumen-
talist activities, without work. Even most utopian visionaries concede that some
of these activities will not be intrinsically enjoyable. Thus, something more must
be said about the notion of a unity of means and ends as both description and
objective.

The discussion of liberal institutions argued that, within them, the require-
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ments of instrumental action largely control both means and ends. Both human
self-determination and the realization of people’s more specific ends require
reversing instrumental action’s present domination of individual value choice
and of communicative action aimed at consensus. People need to experience
their activities and interactions (the means) as manifestations of their values
(the ends). Only activities controlled by and consistent with either undistorted
communication or, where appropriate, individual value choice can provide this
experience. For example, to the extent that the content of work is outside the
worker’s control, or involves the manipulation of others, or disrespects others,
the existing order does not provide the participants with the experience of their
activities being subjected to and controlled by themselves or by undistorted
communication. Certainly, existing institutions are inadequate for achieving
interpersonal and democratic ends. Thus, progress requires the transformation
of social institutions that generate the experience of separation of ends and
means. But this transformation cannot imply the elimination of instrumental
action. Rather, if instrumental action is freely undertaken and is consistent with
the norms of communicative action, if it embodies rather then contradicts val-
ues accepted in communicative action, then even if unpleasant, as work can be,
the instrumental action is not alienated or separate from human choice but rep-
resents a form of unity. The progressive ideal, from the perspective of the unity
thesis, must be to subordinate instrumental action and not use it in any way
that undermines, distorts, or destroys communicative action oriented toward
consensus.

This concept of needed change corresponds to the image of system evolution
presented by several modern dialectical theorists. For example, Jurgen Haber-
mas argues that the modern age has experienced economically produced value
as the key scarce resource,” and that liberal institutions might be adequate to
provide for this need. In contrast, the thematic scarce resource in postmodern
societies, as currently envisioned, will be the supply of motivation and meaning.
Providing for this need will require replacing or transforming existing institu-
tions. Habermas suggests that the most hopeful of the possible consequences of
this historical development would be that “the social integration of internal
nature . . . [would be] accomplished discursively, [and] principles of participa-
tion could come to the fore in many areas of social life.”** In other words, the
needed change is for symbolic or communicative action and interaction to come
to prevail over instrumental action.

When communicative action dominates, unity not only exists but is for the
first time experienced. In this sense unity becomes the goal of change. A further
claim will be defended in the next section—that unity also describes the proper
means of change. Instrumental action suffices to produce commodity ends. But
only symbolic and communicative action can produce structures in which these
forms of action control. Progressive change today depends on using means that
reflect or embody the desired ends. Achieving this change presently depends on
employing communicative action and action subordinated to communicative
action rather than relying on mere instrumental action. If correct, this conclu-
sion has major implications for political activists as well as for first amendment
theorists.
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Of course, a caveat must be recognized. The thesis that the nature and nor-
mative quality of the means used will control or be congruent with the nature
and normative quality of the ends achieved is, at best, a claim about a tendency
or a useful perspective. That it is only a tendency and a useful perspective fol-
lows logically as long as people can disagree about the proper evaluation of
means and ends. More fundamentally, it follows from the inevitably unpredict-
able consequences of any action and the variability of potential human
response—facts no one in this nuclear age should forget. A stronger claim would
imply that people could completely master their destinies. Only religious faith
could sustain such absolutism.

THE UNITY OF ENDS AND MEANS
IN THE PROCESS OF CHANGE

A central goal of progressive social change is to eliminate those market and
bureaucratic practices that both assume and create the experience of a separation
of ends and means and to end the dominance of instrumental action.*®> An obvi-
ous hypothesis is that people cannot eliminate the separation through actions
that rely on it. Nevertheless, many “revolutionaries” who support the goals of
ending the dominance of instrumental action and eliminating or transforming
existing market and bureaucratic institutions conclude that this goal requires the
seizure of state power, probably by violent means, thereby affording an oppor-
tunity to implement an end to alienated practices. Other radicals reject this con-
clusion of the “revolutionaries” and emphasize that using coercive means to
eliminate objectionable practices contradicts the objective of integrating actual
practice and human values. In response, the advocate of revolutionary seizure
of state power observes that contradictions are an intrinsic aspect of our con-
dition, a fact the realistic activist must be aware of while aiming at transcen-
dence. Activists cannot transcend contradictions by ignoring them. Unappealing
instrumental means are necessary in these circumstances.

Despite the force of this argument, its conclusion is wrong. Professor Sho-
lomo Avineri argues that “Marx’s theory of praxis easily suggested to him that
such a revolutionary praxis will substantially determine the nature of future
society. A revolutionary movement based on terror, intimidation and blackmail
will ultimately produce a society based on these methods as well.”*® Marx was
basically right. Although claims about the relevant relation of means and ends
cannot be made with logical or causal certainty, the following comments offer
suggestive support for the hypothesis that the separation of ends and means can-
not be eliminated by actions that rely on it.

First, if the earlier analysis of liberal theory is correct,” the “revolutionaries’
analysis adopts precisely the worst features of liberal social theory. A key radical
aim is to transcend social structures that separate or alienate ends from human
means. In contrast, western liberal social theory claims that, to reach the sepa-
rately identified goal, rationalized structures usually mandate the choice of
(often objectionable) means.”® When the “revolutionary” accepts this entirely
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instrumentalist theory, he* implicitly concedes the impossibility of the radical
aim to integrate ends and means, values and practice. If this liberal social theory
must be accepted, how can the revolution ever transcend it? This dilemma sug-
gests that a truly radical analysis would describe practices that directly under-
mine the social basis of this premise of liberal social theory. Possibly, the revo-
lutionary’s violent project is not really radical at all.

Second, the hope of successfully using destructive instrumental means to
transform society depends on eventually achieving the desired end, and subse-
quently abandoning the objectionable means. The metaphoric postrevolution-
ary withering away of the state exemplifies this type of hoped for eventuality. In
disquieting ways, these revolutionary hopes parallel the hope that a person can
achieve salvation in commodities rather than meaningful activity. Just as com-
modities never fulfill the succession of desire after desire, the utopian ends of
revolution constantly recede while the means that they seem to justify continue.
In both contexts, the everyday experience of life as a constant process of becom-
ing rather than as a matter of achieving contentment undermines this hope that
future ends will eventually justify present means. Means do not so much achieve
as form the actual content of everyday life.

Third, the revolutionaries’ use of normatively offensive means encourages
several predictable behavioral responses. Because people have a psychological
need to reduce dissonance, they are inclined to establish a congruence between
their practices, ways of perceiving, and ends or values. Thus, a revolutionary
leader who has relied on violent, hierarchical, or otherwise “bad” means is likely
to reduce dissonance by assuming the desirability, or at least the inevitability,
of using these means to achieve “good” ends. Moreover, the revolutionaries’
success places in power people who may be well intended and dedicated, but
whose personal experience has taught them that destructive instrumental prac-
tices are the most successful way of responding to threatening circumstances.
Given these experiences and the improbability of any society in which threat-
ening circumstances, real or apparent, are not of concern, reliance on instru-
mental, violent means will continue to appear necessary.

Fourth, the content of change may depend on the role played in the process
of change by the two types of action previously discussed: instrumental or pur-
posive-rational action, and communicative or symbolic action.® Instrumental
means obviously can change the world. The purest form of instrumental
action—violence—can destroy existing structures, both material structures and
patterns of human interactions. Other forms of instrumental action are well
suited for constructing or producing material forms. For example, instrumental
action dominates in commodity production. Instrumental or purposive-rational
action, however, may be incapablc of creating new, less distorted, and more
democratic patterns of communicative interaction and control—and these are
precisely the changes that are most crucial today. The needed new patterns of
communicative interaction and control and the corresponding increased human

*The use of “he” flags the possibility that this instrumentalist aspect of liberal thought is
presently more identified with the thought of men than of women.>
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capacities are most likely to result precisely from new embodiments of such new
patterns in people’s symbolic and communicative interactions and from changes
in their consensual arrangements. That is, the change requires means that
embody the needed ends.

Struggle is, of course, necessary. However, the instrumentalist notion that
some people can force other people to interact as equals who respect each other
is dubious. Reliance on instrumental force at best achieves a reversal of the
dominant party. It is ill-suited to achieve the dominance of egalitarian, com-
municative interaction. However, other forms of struggle, resistance, and crea-
tion are possible. Principled refusal to cooperate except as equals may be the
most direct and successful method to overcome elite opposition and resistance
to needed change. In this scenario, force appears impotent—it can destroy but
cannot achieve cooperation or interaction. In contrast, only new practices and
patterns of interaction seem capable of increasing people’s capacities to compre-
hend others’ viewpoints, to formulate their own viewpoints, to see alternatives,
and, most relevantly here, to embody values in action while respecting the
equality of others. In stark contrast to instrumental action, symbolic and com-
municative interaction and consensus-based cooperation appear perfectly suited
for creating new human capacities and new patterns of human interaction and
for extending democratic control.*'

This distinction between the different types of changes resulting from these
two types of action closely parallels Hannah Arendt’s claims that violence, a
paradigm of instrumental action that separates ends and means, can destroy
power but never create it, and that violence is by its nature mute.*” Likewise, the
distinction reflects Jurgen Habermas® conclusion:

The substance of domination is not dissolved by the power of technical con-
trol. . .. The irrationality of domination ... could be mastered only by the
development of a political decision-making process tied to the principle of
general discussion free from domination. Our only hope for the rationaliza-
tion of the power structure lies in conditions that favor political power for
thought developing through dialogue.®

The revolutionary might accept the claim that violence cannot create power
or eliminate domination. This “radical” could still argue that the initial task of
the process of change must be to destroy the old, objectionable institutions, and
that instrumental “bad” means can most effectively serve this “destructive”
end. The alternative perspective of the unity thesis sees it differently. The radi-
cal’s objectionable means may not really move us forward at all. In place of the
hierarchical, instrumental institutions of the old order, these instrumental
means leave a similar hierarchical, instrumental organization that was the
means of the overthrow. The radical has conceded that Weber was right: Escape
1s achieved only by employing equally hierarchical, efficient bureaucratic struc-
tures.* The revolutionary struggle, so costly in human terms, leaves the good
objectives of the “revolution” unfulfilled. Arguably, these objectives cannot be
fulfilled except through communicative interactions that would constitute a
democratization of social institutions and a unification of practice and liberal
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ends.® Thus, the only possible gain of an instrumentalist, violent overthrow is
an increased likelihood that the new regime will allow the “real” revolution to
begin. Yet even this potential gain will be unlikely for various reasons, including
factors mentioned above. Experiences and necessary rationalizations of a suc-
cessful revolutionary group encourage it to find continued use of instrumental
or violent means acceptable and perhaps necessary. In destroying the old order,
violence may also destroy institutional protections for popularly chosen exper-
iments and practices.®® Moreover, the new regime’s successful takeover probably
means that it is more powerful and effective than the replaced regime, a fact that
bodes ill for the prospect of increased popular control. Ultimately, for these
objectionable means to contribute to progressive change, some of these predict-
able effects of the “revolutionary” process must not occur. Only then could we
even hope that, affer the use of destructive instrumental means, real progress
could begin—a rather implausible line of empirical assumptions to justify
destructive, inhumane practices.

History is the obvious field on which to test a theory concerning the relation
of ends and means in the process of change. The broad issue is to what extent
and 1n what ways the process of becoming controls what societies, as well as
persons, become. A full presentation would trace how the content of fundamen-
tal change in each historical period related to the process of change in that
period.”” Here a more limited investigation will suffice to test my basic claim:
that when the process of change depends on the use of objectionable instrumen-
tal means such as violence, the outcome will neither realize the liberal values of
autonomy and self-determination nor be democratic and egalitarian. Instead the
outcome will at best be a more instrumentalist, hierarchical, centralized regime.
Thus, in the modern period, successful use of these means predictably lead to
either capitalism or state capitalism. In contrast, truly progressive change would
require mass participation in democratizing and transforming existing institu-
tions. Or would require large-scale refusals to cooperate with existing institu-
tions combined with popular involvement in creating new institutions that
incorporate democratic, egalitarian values. In other words, progressive change
requires that the process embody the values implicit in the ends sought.

Before turning to the historical account, however, one consideration deserves
special emphasis. There are certainly historical examples of successful, progres-
sive revolutions that used violent, instrumentalist means to create capitalist or
bureaucratic states. These examples are consistent with the thesis that use of
these means is both unnecessary and, in fact, adverse to leftists’ present attempts
to move beyond capitalism. The unity thesis would predict that these violent
means would be successful in producing capitalist or bureaucratic states pre-
cisely because these states, like the means used, maintain the dominance of
instrumental rationality and the experience of the separation of the ends and
means. And although these states could be progressive advances beyond the feu-
dal or colonial regimes that they replace, the change needed today is different.

The obvious initial issue for the historical investigation is whether violent,
revolutionary seizure of state power has ever produced democratic, socialist, or
otherwise ““liberated” socictics that represent revolutionary advances beyond
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liberal capitalism. This investigation poses a number of problems. First, clearly,
people strongly disagree about the proper characterization of Russia, China, and
various other countries such as Cuba, Cambodia, Vietnam, and Nicaragua, that
have experienced violent, leftist seizures of state power. Nevertheless, to con-
tinuc the discussion without undertaking a full-fledged and inevitably inconclu-
sive historical investigation, I will rely on characterizations that I find most per-
suasive. And although there are some variations in characterizations, some of
these states are best described as embodying a bureaucratized state capitalism;
others, despite some positive achievements, also have not created effective,
socialist, democratic societies. Finally, attribution of result to means is compli-
cated by the inevitable mixture of means used during the revolution.

Second, attribution of historical cause and effect is inherently controversial
and value laden. Moreover, historical time and change never stop. Even if the
unity thesis is basically insightful, to what extent should we expect events (that
1s, further practices or “means”) subsequent to the Russian and Chinese revo-
lutions to have more impact on the existing states than do the past revolutions?
Possibly the discussion below should be understood as at best opening up pos-
sibilities for seeing and understanding historical change rather than as “proving”
any thesis.

Third, it would be out of place as well as beyond my ability to undertake here
a comprehensive account of even a few past revolutions. Instead. the following
historical discussion relies primarily on an account of the French, Russian, and
Chinese revolutions given by Theda Skocpol in her highly respected book States
and Social Revolutions.®

Many aspects of Professor Skocpol’s analysis support the thesis of a strong
connection between the content of revolutionary means and revolutionary out-
comes. She also emphasized, however, that the available means are mostly struc-
turally determined—claiming that decisions and ideological orientations of rev-
olutionary leaders have virtually no relevance to revolutionary outcomes.®
Skocpol argues that the French, Russian, and Chinese revolutions developed
under similar structural conditions. Each country’s economy was dependent on
underdeveloped agrarian production. Additionally, each state’s governmental
leadership sought to increase state revenue or national productivity—increases
necessary to meet the political elite’s goal of more effective military competition
with rival nation states. In each case, the government’s cfforts generated oppo-
sition from the economically dominant classes who probably have to pay these
bills. Loss of support for the state leadership followed from the regime’s inter-
national ineffectiveness and the disaffection of the economically dominant clas-
ses. Under these circumstances, each old regime collapsed in the face of peasant
revolts.”® Finally, in all three countries, the circumstances that lead to the col-
lapse also made building armies and more potent administrations the key initial
task after the revolution.” Each revolution spawned a leadership that effectively
used organized coercion to set up a larger, more centralized, and more effective
state administration.”

In many respects these revolutions support Weber’s thesis of a historical
movement toward increased rationalization and bureaucratic domination from
which escape is impossible since any revolutionary regime must rely upon an
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administrative structure at least as rationalized as that of the old regime.” Nev-
ertheless, Skocpol identifies two problems with Weber’s thesis: its failure to
explain adequately the specific variations in the French, Russian, and Chinese
revolutionary outcomes; and its failure to explain the outcome in postrevolu-
tionary China, where, to some extent, less bureaucratic domination and greater
popular control and participation in decision making occurred.”*

On closer examination, the congruence between Skocpol’s historical account
and Weber’s thesis occurs only in those areas where Weber’s thesis and the unity
thesis overlap, while the unity thesis corresponds to the deviations from Weber-
ian predictions that Skocpol observes. Both theses predict that revolutions or
processes of change that rely on instrumentalist means will lead to more effi-
ciently organized, bureaucratized, or rationalized, new regimes. For Weber, this
expectation foliows simply because the hisiorical movement toward increased
instrumental rationality permits no escape. The historical process merely rep-
resents the evolutionary survival of the fittest society. Therefore, any successful
revolution inevitably must rely on these means. For the unity thesis, this expec-
tation follows because instrumentalist means predictably lead to instrumental-
ist, bureaucratic outcomes. But according to the unity thesis, other outcomes,
reflecting noninstrumentalist means, are theoretically possible.

The unity thesis explains why China partially deviated from Weber’s model.
Unlike the French or the Russians, the Chinese Communists, after their purge
from the Kuomintang in 1928, became the first set of revolutionary state build-
ers whose only option during the revolutionary struggle was to “persuade” peas-
ants to volunteer soldiers, supporters, and supplies.” The Chinese Communists
developed an unusual method. The army engaged in political education and pro-
ductive activities and generally tried to practice the ends of the revolution as a
means of mobilizing the peasantry and gaining its cooperation.” Also unlike the
French and Russian revolutions, the Chinese revolution resulted in a remarka-
ble degree of decentralization of decision making, a relatively egalitarian distri-
bution of material wealth, the improvement of local welfare through the use of
local agricultural surplus, and a greater control by committees than by bureau-
cratic hierarchies.”” These differing outcomes in China parallel the different form
of the Chinese revolutionary struggle. The progressive aspects of China’s new
regime were essentially an extension of their method of revolution.

Nevertheless, China’s postrevolutionary development has not been unwav-
ering. To the extent the Chinese revolution depended on the use of organized
coercion and violence, the unity thesis would suggest that its desirable deviation
from an instrumental, bureaucratic, hierarchical result would be only partial and
possibly temporary, unless popular pressure and mass involvement could con-
tinue the revolution with an ever increasing use of methods that integrate means
with desired outcomes.

Skocpol notes that in the mid—1950s China appeared on the verge of becom-

*Events since Skocpol wrote may change the appropriate characterization of China, As
noted above, it may be inappropriate to attribute those changes to practices that occurred dur-
ing the revolution. This underlines that the unity and independence theses can at best be
insightful interpretive devices.
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ing, institutionally, a carbon copy of the Stalinist system.”® But after 1957,
“through hard-fought debates, a tentative new leadership consensus emerged.””
Surprisingly, Skocpol pictures here a more “voluntarist,” consciously chosen
route of development than her main arguments would suggest possible. This
result is predictable, however, on the basis of the unity thesis. Participatory,
democratic, value-integrated means should result in outcomes that embody the
consciously formulated ends of the participants. Therefore, this particular route
of development would be more “voluntarist” in the sense that the ends could
correspond to people’s choices.¥ As Skocpol describes it, the particular strategic
position of the Chinese Communists led them to adopt means that in turn led
to outcomes that more accurately embodied their objectives.’! In contrast, the
French and Russian revolutionaries adopted the most efficient available instru-
mental means, a choice apparently dictated by their circumstances.*” Again,
according to the unity thesis, when the structure effectively controls the choice
of means, whether or not people could have refused or avoided its dictates, the
structure, and not the revolutionaries’ program, will control the outcomes.
Those outcomes will correspond to the content of the means in important ways.
Thus, the unity thesis explains the different outcome of the Chinese revolution.
The Chinese revolutionaries’ ability to steer away from Stalinism reflects capac-
ities for egalitarian and participatory value-implementing action that they devel-
oped during their revolution and further reflects means, such as “hard-fought
debates,” that they later used in extending their revolution.

Of course, these broad observations prove little. Even if in retrospect the
ends and means of historical change have congruent value content, the plausi-
bility of the unity thesis depends on the relation’s being more than a mere
chance correlation. Thus, confidence in the thesis presupposes some understand-
ing of why outcomes, or the never-ending succession of outcomes, are connected
with means.

Skocpol’s study illustrates the main practical explanations that were pre-
sented earlier in this section. She notes that the process of obtaining political
dominance leaves a legacy of learned skills and capacities that continue to be
the new regime’s most reliable and, therefore, most frequently utilized means of
further action.® If the new regime obtained dominance through organized coer-
cion and violence, those means normally will continue to be the most available
instruments for furthering the leadership’s goals and interests after the
revolution.

For example, post-revolutionary Russia was faced with choosing between
two development strategies: inducing increased peasant production in return for
low-priced manufactured goods or coercively collectivizing and exploiting the
peasantry in order to support heavy industry. The revolution’s legacy of political
and organizational means made the second, Stalinist solution the only feasible
choice.® This solution relied on “mobilizing urban-based Party and worker
teams to go out into the politically hostile countryside to seize grain from and
rcorganize the peasant communitics, [which] was exactly the kind of activity
that had led to victories for the same men in the recent heroic past.”® The strik-
ingly different results of the Chinese revolution, at least in the 1960s and 1970s,
relate to the distinctive political capacities developed and practiced by the Chi-
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nese Communists in their rise to power.*® The Chinese revolution did not use
violence to destroy all community-based organizational power in the country-
side. Instead, it had developed local political institutions that both increased and
democratized power within local communities.

A second reason to expect a connection between the method of overthrowing
an old order and the practices within the new order is that the process of change
reinforces notions of the proper and permissible ways to advance ends. Skocpol
suggests that revolutionary ideologies, such as Jacobinism or Marxism-Lenin-
ism, help provide justifications for the employment of “unlimited means to
achieve ultimate political ends on earth.”® The revolutionaries’ experience of
using objectionable means to further important but never fully achieved goals
reinforces their tendency to view particular instrumentalist, dehumanized
responses as justified on the basis of forever receding ends.™

Furthermore, unless revolutions perceived as politically “correct” occur in
all countries at once, real or apparent external threats as well as internal needs
will apparently justify postponing the adoption of practices that themselves
embody desired ends. This justification will appear particularly persuasive to a
leadership that perceives instrumentalist, hierarchical practices to be the only
effective means of furthering revolutionary ends. And since this leadership
would perceive itself as necessary to implement these revolutionary ends, these
ends will also appear to justify the leadership’s use of instrumental practices to
maintain its own position of dominance.

The revolutionaries’ experience of forever receding ends justifying objection-
able instrumental means is not unique. Liberal market societies justify dehu-
manized work experiences and instrumental relations on the basis of the forever
receding satisfaction promised by consumer goods, fame, or power. The “revo-
lutionaries” purportedly radical analysis merely echos liberal social theory in
accepting the independence thesis. Implementation of this misguided analysis
frustrates their revolutionary aims in the same way that liberal market societies
and bureaucratic regimes frustrate liberal values. This revolutionary strategy
fails because it accepts a misguided aspect of liberal social theory as its guide.

A hierarchical system, whether of capitalist managers or revolutionary state
builders, may be capable of accomplishing many useful instrumentalist ends.
Nevertheless, few actual examples exist of those in power willingly offering free-
dom to subordinated groups who have the capacity to accept it but who had not
effectively demanded it. Moreover, historical changes in what would count as
an advance in freedom and changes in the structures of domination may make
it even more difficult for today’s capitalist than, for example, for yesterday’s feu-
dal lord or slave owner effectively to offer freedom, and more difficult for today’s
worker than for yesterday’s serf or slave to accept freedom. Many past structures
of domination, based on specific legal relations between the subordinate and the
master, permitted the individual owners in individual cases to eliminate the
domination. The slave could be legally freed. In contrast, in the modern world,
the dominated alrcady have formal freedom. It is unclear now what the domi-
nant party can give directly. Of course, the dominant party could, but often does
not, avoid concerted and often illegal action directed at further disempowering
the subordinate party. Despite market pressures to engage in it, managers or
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owners could, for example, avoid illegal union busting. But “good will” of the
“master” neither prevented nor ended legal slavery. Today absence of good will
may be even less of the problem and its presence may provide even less of a
possible solution to the evils of modern alienating, subordinating institutions.
Rather, today the key to advances in liberation may be mass participation in
liberating practices and in the creation of new, democratic institutions, The pres-
ence of opportunities to participate in these practices could be crucial to pro-
gressive change. The first amendment, for example, could become relevant to
the extent that its formal guarantees actually protect participation in these lib-
erating practices.

Skocpol’s speculations concerning the conditions for a future revolutionary
transformation of advanced industrial nations superficially appear quite anom-
alous given her analysis of earlier revolutions. These earlier revolutions
depended on two crucial factors: intense pressure on the existing regime from
escalating international military competition; and a political conflict between
the state organization and the dominant economic classes. Furthermore, these
two factors occurred in a world undergoing an uneven transformation to capi-
talism.® In contrast, Skocpol suggests that a social revolution in an advanced
industrial nation would depend not on international competition and military
pressures, but would require an easing of international military rivalries coupled
with roughly simultaneous progress of democratic movements in all advanced
countries.”® Moreover, unlike earlier “cataclysmic™ revolutions, she suggests this
modern revolution would “flow gradually ... out of a long series of ‘non-
reformist reforms,” accomplished by mass-based political movements struggling
to democratize every major institution.”® Finally, at least in tone, she appears
to credit this future revolutionary process with a self-consciousness about its
struggle for democratization,’” although she severely criticizes the voluntaristic
pretensions of past revolutionary leaders either to have contributed importantly
to the earlier revolutions or even to have known or desired the outcomes.”

Despite the divergence of her hopes and predictions for the future from her
descriptions of past social revolutions, Skocpol’s focus on structure holds con-
stant. She investigates both the structural features that determined the forms of
past revolutions and those that would determine the necessary form of a suc-
cessful future revolutionary process. In particular, she argues that the implau-
sibility of “modern states disintegrat[ing] as administrative-coercive organiza-
tions without destroying societies at the same time”** requires the revolutionary
process that she projects.

The unity thesis makes sense of Skocpol’s analysis. Skocpol views these pro-
jected revolutions as differing in both process and outcome from those she has
studied. The earlier revolutions led, with some apparent, progressive differences
in the case of China, to increased hierarchy, centralization, and capacity to apply
instrumental force. In contrast, her projected revolution would democratize all
social institutions. Earlier revolutions used centralization and instrumental, vio-
lent, coercive technigues to seize and consolidate power and resulted in instru-
mentalist, centralized regimes. Skocpol’s projected successful future revolution
in advanced industrial states would rely on means that are less instrumental,
less violent, more value-cmbodying, and more democratic; and those means
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would achieve more egalitarian and democratic ends.”® Thus, the unity thesis
corresponds both to her description of past social revolutions—instrumental,
centralizing, and hierarchical both in means and results. And it corresponds to
the relation of the ends and means in her projected future revolution. Moreover,
the unity thesis justifies Skocpol’s otherwise unexplained assumption that the
revolutionary means she speculates are structurally necessary could lead for the
first time to a “true democratization.” It supports her assumption that this rev-
olution would be unlike past revolutions, which have “not conformed to Marx’s
... moral vision” and which, even where they “have expropriated domestic cap-
italist classes in the name of socialist ideals, have hardly resulted to date in . . .
prosperous, democratic communist societies.”” Finally, given that one aspect of
progressive social change is greater human self-determination, the unity thesis
helps explains Skocpol’s view of how this change could occur. If the nature of
the means determines the nature of the ends, Skocpol is right to conclude that
greater political self-awareness combined with value-embodying political activ-
ities are necessary as means and would lead to more self-determination. As the
unity thesis asserts, greater self-determination results from practices that directly
embody the actor’s ends rather than from instrumental practices that maintain
the experience of separation.

Skocpol implies the following analysis: (1) Different outcomes require the use
of different means. (2) These different means are available under different struc-
tural conditions. (3) The progressive changes needed in modern, advanced
industrial states are different from the progressive changes needed by earlier
societies that underwent revolutions. (4) Therefore, modern states require dif-
ferent revolutionary means if they are to advance. The missing link in this pro-
gressive dialectic would be supplied if structural conditions in these modern
states allowed for the different means. Specifically, progressive change would be
possible if liberal, capitalist states offered institutional structures and normative
conceptions that allowed for and encouraged the use of more democratic, value-
integrated means.” Providing for democratic change is consistently seen as a
major function of the first amendment.”® Accordingly, the question is whether
an effectively institutionalized first amendment would provide this missing link.

THE LIBERTY THEORY OF THE FIRST AMENDMENT
AND THE MEANS NEEDED FOR PROGRESSIVE CHANGE

The dominant theory of the first amendment, the marketplace of ideas theory,
focuses on expression intended to communicate a proposition or attitude that
potentially can become a part of some debate. This theory does not provide ade-
quate scope for the means needed for fundamental, progressive change.” First,
since existing structures of domination distort people’s values and perceptions,
mere appeals to rationality are predictably inadequate to move us forward. At a
minimum, for better values and new, more democratic, egalitarian perspectives
to seem coherent, these values and perspectives must be grounded in new, pos-
sibly experimental practices that do not embody the existing structures of dom-
ination. Second, progressive change requires not only communication, but the
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development and exercise of power, the power to create new forms as well as
the strength to resist existing structures.'® Third, given that change requires
using means that embody the desired ends, people must do more than talk; they
must act in ways that embody their values. Failure to recognize value-based
action as a necessary aspect of the process of change would be similar to con-
cluding that a person whose religion placed stringent demands on behavior
could adequately engage in the “free exercise” of religion if the law absolutely
protected beliefs but gave little or no protection to action.'” For needed change
as for free exercise, value-based action is central.

These objections do not apply to the liberty theory of the first amendment.
Although this theory is premised on respect for autonomy rather than on the
societal need for an adequate process of change, it encompasses practices that
could constitute a process of legitimate and progressive change. It justifies pro-
tection for political action that embodies people’s values to a much greater
extent than does the generally accepted marketplace of ideas theory. But to
emphasize the relevance of the rights defined by the liberty theory, a final review
of the process of change is necessary.

This chapter assumes that reliance on nonhierarchical, noninstrumental
means for progressive change is a historical possibility. If the argument concern-
ing the relation of means and ends is right, only this possibility permits advance-
ment of the key liberal values of increased human autonomy and self-determi-
nation, and the attainment of a less alienated, more democratic society. But this
possibility and, therefore, the relevance of the unity thesis, depend on the incor-
rectness of Weber’s view that escape from the process of rationalization is
impossible.

The unity thesis suggests the outlines of a framework of escape. During most
of their life activities, for example, during work, the market and the hierarchical
bureaucracy deny people the institutionally defined sources of value, such as
commodities or instrumentally achieved outcomes. Moreover, people increas-
ingly find that continued striving for more and more of these institutionally
defined ends is itself unsatisfying and unfulfilling. Once people realize that the
engines of rationalization, the market and the bureaucracy, fail to provide for
central human needs, escape will appear desirable. Escape actually begins as peo-
ple no longer accept or cooperate with the demand for instrumental behavior.
The social dominance of alienated means crumbles as people refuse to act on
the premise that alienated means are necessary for or capable of producing
desired results. At the same time, for escape to be successful, people must create
alternative forms or practices that institutionalize value-integrated approaches
to the world. Since the power of the instrumentalist institutions depend in large
part on consent, at least the consent implicit in participation, these steps, by
eliminating that consent, break the sway of instrumentalism and bureaucratic
domination.'®

This outline ignores the possibility that the existing regime may counterat-
tack. Instrumental means may be inherently incapable of creating cgalitarian
social relations and humane institutions, but they are capable of being destruc-
tive. Even as the power of the old institutions crumbles, the agents or benefi-
ciaries of this old order may continue to be able and willing to use instruments
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of violence or organized coercion to destroy the new forms. Several possible con-
ditions would help limit the effectiveness of these repressive means. Such favor-
able conditions include: (1) the availability of nonalienated methods to restrain
the old order’s use of violence or coercion, methods such as effective legal pro-
tection both of behavior that implements substantive values and of expressive
behavior that exposes and protests the old order’s unjust use of violence or coer-
cion; (2) the unavailability of the instruments of violence, a factor that suggests
the wisdom of disarmament and of creating and institutionalizing nonviolent
approaches to dispute resolution; (3) the breakdown of the apparatus of orga-
nized coercion either due to the refusal of those in physical control of the instru-
ments of violence to apply them as ordered, implying an effective withdrawal of
consent, or due to a failure of cooperation or coordination within the hierarchi-
cal command structure; and (4) the increasing strength or power of those who
have rejected the old order so that they are able to resist, be unaffected by, or,
at least, be uncontrolled by those using instrumental means. Since each factor
would reduce the instrumental effectiveness but not the cost of organized vio-
lence to those whose calculations or values are primarily instrumental, the pres-
ence of any of them would also decrease the utility and, therefore, the likelihood
of the use of organized violence.

This view of the process of escape suggests that the structural preconditions
for successful progressive change include: (1) opportunities to develop and prac-
tice alternative forms of life, and (2) restraints on the destructive use of instru-
mental, coercive means. Effectively maintained constitutional rights 10 engage
in these new, alternative forms, such as Chapter 4’s description of a constitu-
tional ban on general prohibitions that restrict new experimental practices dis-
liked by the majority, could help provide both the needed opportunities for
change and some of the necessary restraints on governmental use of organized
coercion. In other words, the rights covered by the liberty theory of the first
amendment could provide some of the structural preconditions for progressive
change.*

A dialectic analysis can easily sketch this vision of escape from the “‘iron
cage” of instrumental rationality. Progress, or synthesis, depends on the base,
the material practices of societal reproduction, generating a superstructure,
including a set of values, a culture, and a legal order, that turns back on and
transforms the base from which it arose. Evolutionary development beyond the
modern age, the age of instrumentalism embodied in the hierarchical structures
of bureaucracies and capitalist markets, depends on: (1) the existence of super-
structure values of liberalism-—equality, self-determination, and autonomy—
values that embody liberalism’s progressive impulses and at one time provided
an apparent justification for replacing feudal practices with liberalism’s instru-
mentalist institutions; and (2) the institutionalization of these superstructure
values in order to protect people’s struggles to further realize these values. This
institutionalization could be accomplished through effective social and legal pro-

*A caveat to this claim is required because current constitutional doctrines fail to protect
freedom of expression from distortion by private power centers, in particular {rom corporate
economic power that limits worker freedom. '
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tection of the first amendment liberty to engage in new practices and through
the guarantee of the material resources necessary to allow large numbers of peo-
ple to engage in self-constitutive political activities. Progress results from people
engaging in popularly chosen, self-realizing, value-integrated practices that
oppose, transform, or replace the alienating institutions. Thus, a crucial move-
ment in this historical dialectic is the creation of adequate popular or institu-
tional protections for the liberal values of autonomy and choice, in particular,
protections for activities that embody people’s substantive values. Protection of
these activities, which integrate ends and means, is crucial for escape, for prog-
ress. In sum, the various elements of liberalism institute a key historical stage.
Even while its instrumentalist institutions, at key points, block emancipation, it
also generates both the human capacities, the values, and the value embodying
institutions that are needed for human emancipation.

This dialectic parallels the picture of progressive evolution outlined by Jur-
gen Habermas. He lists “two series of initial conditions for evolutionary learning
processes of society”: (1) challenges presented by unresolved system problems,
and (2) “new learning levels . . . already . . . achieved in world views . . . but not
yet incorporated into action systemns.”'® The first condition is satisfied by the
failure of liberal institutions—the market and the bureaucracy—to meet human
needs, particularly the needs for equality, participation, and self-determination,
that are themselves to some extent the historical product of the dominant insti-
tutions of the liberal order. This system depends on consent. Dysfunction occurs
to the extent that it fails to provide for the needs that the system itself makes
prominent. Thus, the conflict between liberal normative theory and the liberal
institutions of the modern social order presents unresolved system problems.
Liberal normative theory satisfies the second condition. The required new learn-
ing Jevel is a reflective, democratic, discursive justificatory process controlled by
free and equal agents.'” This is precisely the form of communicative interaction
that the liberal world view promises, but which our institutional practices deny.

Habermas argues that a solution to the system crisis requires ““(a) attempts
to loosen up the existing form of social integration by embodying in new insti-
tutions the rationality structure already developed in world views, and (b) a
milieu favorable to the stabilization of successful attempts.”'® Habermas’ anal-
ysis, like the above description of the preconditions for escape from the Weber-
ian process of rationalization, suggests the central importance of first amend-
ment rights. According to the liberty theory, the first amendment mandates that
government pass no laws and adopt no practices that “abridge™ substantively
valued expressive conduct, and that government not limit people’s opportuni-
ties to join together in voluntary associations in order to implement value-based
practices. By actually protecting these constitutional rights, the social order
allows for practices that could “loosen up” society. In addition, by protecting
these practices from legal prohibition and from illegal private interference, effec-
tive first amendment rights help stabilize successful attempts to change the old
order.'”

Thus, corresponding to these prerequisites of progressive change is a rough
outline of the elements of first amendment liberty. First, broad popular partici-
pation in the process of change must be protected. In particular, first amend-
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ment rights must protect means of participation that are unified with the ends
sought to be achieved. That is, it must protect people in both expressing and
living their values.'® Second, first amendment rights must protect people’s right
to join and act together to generate power and create new structures and prac-
tices that embody alternative normative perspectives and new forms of rea-
son.'” Third, these first two points also imply protection for individually valued
practices even when these practices outstrip existing collective preferences. In
other words, welfare maximization must not be recognized as an adequate jus-
tification to restrict these value-based practices. This protection contributes to
progressive social change by preventing people’s existing preferences, which
inevitably embody distortions that reflect the injustices of existing structures of
domination,'® from legally justifying prohibitions on attempts to create new,
undistorted alternatives. Finally, the first amendment does not need to protect
even expressive political practices that are violent and coercive. The process of
real progressive change must be basically nonviolent and noncoercive. This con-
clusion follows if, as has been argued, an important aspect of progressive change
is to overcome the experience of the separation of ends and means, and if this
can be accomplished only by means that are consistent with the actor’s values
and that respect people’s worth.

These four requirements that first amendment protection must satisfy to pro-
vide adequately for progressive change correspond almost exactly to those rights
identified by the liberty theory of the first amendment as developed in Chapters
3 and 4. For example, the liberty theory protects self-expressive and creative
conduct that involves people in living their values. It protects voluntary asso-
ciations that promote and implement people’s values as well as associations pri-
marily engaged in communicating messages. Given its emphasis on individual
autonomy, the liberty theory protects nonviolent, noncoercive practices even if
they are not welfare maximizing, but does not protect violent or coercive prac-
tices even if they are.

In contrast, the marketplace of ideas theory has little use for even value-
based, self-expressive conduct that is not intended to communicate some prop-
osition to others. It typically protects only associations principally engaged in
communicating messages. Given that the value of the marketplace is basically
instrumental, the marketplace theory provides little reason to protect conduct
that is not welfare maximizing. Marketplace theorists are typically prone to bal-
ancing, often protecting theoretically covered communications no more than is
necessary for promoting the general welfare.''! Finally, marketplace theory can
sometimes justify protecting even violent or coercive action if this action is nec-
essary for achieving effective communication.''? Thus, given the theory of pro-
gressive change proposed herein, implementing the liberty theory of the first
améndment at each point at which it diverges from the marketplace of ideas
theory better promotes progressive change.

If the primary function of the first amendment lies in its political role, in its
contribution to socicty’s ability to decide on and implement needed change, then
a derivation of the content of first amendment liberties depends on understand-
ing the process of progressive change. This chapter proposes a theory of change,
a theory that rejects much of the conventional wisdom shared by liberal social
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theorists and many self-proclaimed “revolutionaries.” From the perspective of
this theory of change, I describe the necessary scope of the first amendment.

Alternatively, the liberty theory developed in Chapters 3 and 4 argues that
the primary function of the first amendment is to protect those elements of indi-
vidual liberty and autonomy that a political order must respect if it is to claim
legitimacy. This individual rights interpretation identifies the same content for
first amendment rights as does this chapter’s focus on the needed content of
change. This initially surprising duplication in results, however, is explicable,
given two assumptions: First, that a focus on individual rights successfully iden-
tifies the content of first amendment rights that would be appropriate for a just,
liberated society.!'> And, second, that the normative content of outcomes nor-
mally correspond to the normative qualities of the means of change. This second
assumption implies that the expressive and self-determinative practices permit-
ted by a society committed to individual liberty and autonomy are also the prac-
tices necessary for achieving that society.'™ In other words, the identity of the
content of first amendment rights derived from these radically divergent foci
follows from this chapter’s key thesis: The ends of the process of change are
embodied in the means. The correctness of this thesis vindicates John Stuart
Mill’s belief in the connection between liberty and the permanent interests of
humans as progressive beings.'”®
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Time, Place, and
Manner Regulations:
Unreasoned Reasonableness

The constitutionality of regulating the time, place, and manner of assemblies
and regulating the physical components of expressive conduct depends on the
“reasonableness” of a particular restriction. This conclusion, with its overt
acceptance of balancing expressive freedom against other interests, is possibly
the most universally accepted tenet of first amendment doctrine.! If, as I will
argue, this balancing approach is neither necessary nor desirable, its ready accep-
tance needs some explanation. This chapter offers, but then critiques, such an
explanation; it also tentatively defends an alternative, “absolutist” approach.
Chapter 7 explores this alternative in the context of a particular issue—i.e, I
criticize the almost unchallenged acceptance of the constitutionality of “reason-
ably” drawn, mandatory parade permit requirements. Then, Chapter 8 describes
and defends a set of general principles that interpret and elaborate the term
“abridge.”? It illustrates the type of reasoning that should substitute for balanc-
ing and the reasonableness standard.

I must make a preliminarily note aboui terminology. No significant propo-
nent of an “absolutist” approach claims that all legal restrictions on people’s
freedom of speech or assembly are automatically unconstitutional. For example,
restrictions on assembly that result from trespass laws’ protection of private
property are not necessarily unconstitutional. Instead, absolutist approaches
focus on and give sensible force to the terms “abridge,” “freedom,” and, some-
times, “speech” or “peaceable assembly.” This focus avoids the need to discuss
reasonableness or to engage in a quagmire of ad hoc, case-by-case, weighing of
competing considerations that is thought to be unavoidable in this context.’
Absolutism does not embody an indefensible literalism in constitutional inter-
pretation.” Instead, 1 will argue, this interpretive approach gives better focus and
more guidance 1o the analysis of key constitutional issues than does the reason-
ableness or balancing approach.

125
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THE APPEAL OF REASONABLENESS

Common observations seem to lead irresistibly to the conclusion that balancing
is necessary. Certainly, the government cannot guarantee the right to speak or
assemble at any time or place or in any manner that some individuals might
desire. Trespass laws that protect private control of certain property and other
rules that promote the government’s effective use of public property for public
purposes are essential for the well-being of community life. Two individuals or
two groups often want to make incompatible uses of a particular area at a par-
ticular time. Legal rules will allow one to prevail and these rules necessarily limit
the other’s freedom. And if both want to use the property for first amendment
purposes, restriction of someone’s speech or assembly activities is logically com-
pelled. Even if the government stays out of the fray, it effectively restricts the
first amendment rights of the strategically weaker party. Thus, restrictions on
time and place and manner are intrinsic to the context of competing, often con-
flicting, demands for space or facilities. The issue is allocation of scarce
resources, not censorship.

This problem of resource allocation is unavoidable. Not only should the gov-
ernment develop some Robert’s Rules® to determine which first amendment use
should prevail at a given time and place, but sometimes the law also should
permit an owner, whether a private party or the government, to use its property
for nonspeech purposes. We presumably do not want to turn people’s homes or
society’s fire stations, jails, or office buildings into forums in which anyone may
freely engage in first amendment expression. From these relatively incontestable
observations the conclusion apparently follows that the Constitution must allow
reasonable restrictions, judged roughly by balancing first amendment concerns
against other social values.®

Although the above conclusion seems inevitable, it is not. Instead, it reflects
particular but problematic ways of looking at the issue. Three interrelated con-
ceptual props support the existing doctrinal emphasis on balancing and reason-
ableness. All three contribute to a strongly ingrained, habitual manner of think-
ing about the constitutionality of regulations of assemblies and parades. First;
most doctrinal first amendment analyses emphasize individual rights, thought
of in terms of what a person has a right to do, rather than emphasize what the
person has a right to expect of others, particularly the government. This empha-
sis on the right “to do” leads to a focus on objective effects. Second, most anal-
yses reflect a mainstream ideology. It favors the status quo, middle class values,
order, and the priority of private over public life. Third, the dominant market-
place of ideas theory of the function of first amendment guarantees favors bal-
ancing. Although doctrine, ideology, and first amendment theory are not inde-
pendent, looking at each separately will uncover the deep-rooted but possibly
flawed supports of the dominant reasonableness, balancing approach to freedom
of assembly.

DOCTRINE'’

Typical ways of thinking about the first amendment may underlie the view that
reasonable, content ncutral restrictions—that is, abridgements—are necessary.
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Our common usage continually treats the “first amendment” as an adjective
that applies to certain “individual rights” to do or not do various things. “She
has a first amendment right to speak.” In contrast, the text of the first amend-
ment does not explicitly guarantee any individual rights or freedom. Rather, it
is aimed at laws and lawmaking. The first amendment directs the government
or, more specifically, Congress, not to pass certain types of laws, those that
abridge the freedom: “Congréss shall make no law . . . abridging the freedom . . .
or the right....” Thus, a law against tresspass can negatively “affect” the
demonstrator’s right to speak but arguably is not a law directed at “abridging”
speech.

The focus on lawmaking and the exercise of government power does not nec~
essarily require different conclusions than does a focus on individual rights.
Nevertheless, the choice of focus or starting points emphasizes different con-
cerns and these can lead analyses in different directions. First, the focus on a
constitutional restraint on lawmaking tends toward a consideration of the type
of laws that are prohibited. The focus on rights more easily leads to considera-
tion of the effect of the law on people’s activities.* Second, the focus on lawmak-
ing leads more easily to developing interpretations of the constitutional prohi-
bition that are relevant for lawmakers to whom the first amendment is
addressed, rather than interpretations primarily relevant to the courts. Third,
the implausibility of an absolutist reading of the first amendment follows from
the conclusion that a right to speak or assemble could not be absolute. An abso-
lutist reading becomes plausible if, instead, the first amendment “absolutely”
directs the government not to pass certain types of laws or, more broadly, not
1o exercise power in certain ways or for certain purposes.

Earlier it was observed that when one group’s assembly would conflict with
the assembly of others, people could not have an unlimited right to assemble.
Moreover, when a right to assemble would conflict with legitimate private prop-
erty rights or with the proper functioning of government, it was suggested that
people should not have an absolute right to assemble. Since some restrictions on
the right, presumably reasonable restrictions or accommodations, are necessary
and proper, this customary focus on the individual right almost forces accep-
tance of a reasonableness standard. In contrast, the focus on what the govern-
ment can or cannot do emphasizes the need to interpret “abridge.”® For exam-
ple, possibly this term prohibits all laws (and maybe other governmental
decisions), but only laws (and decisions), that are specifically directed toward
assemblies (or speech), that have a purpose to restrict assemblies, or that deny
to people who want to assemble resources that the Constitution mandates that
government make available.’t Viewed as a specific restraint on government

*This distinction blurs if we understand the right as a right to be free of certain types of
laws or the prohibited types of laws to be laws that have particular effects.

tAlthough the first amendment focuses on lawmaking, it only prohibits laws directed at
certain “things.” A theory of the first amendment must identify thesc “things.” Partly with this
issue in mind, I will continue to use “first amendment” as an adjective. Nevertheless, when it
makes a difference, as it does for the issues discussed here and in the next two chapters, my
approach focuses on lawmaking or, at least, on government decisions. Admittedly, this law-
making focus cmmbodies a more direct emphasis on formal than on substantive freedom-—one
that eventually will require some value-based defense.
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rather than as a guaranteed individual right of assembly, the first amendment
can be interpreted as absolute.'’

Somewhat less ingrained than commentators conventional focus on rights,
but equally problematic, is a tendency to draw a rigid doctrinal line between
speech and conduct. Courts often treat conduct as, at best, “speech-plus,” which
receives less protection than pure speech. Moreover, courts and commentators
tend to value the conduct, the assemblies and associations, the picketing and
parades, only because and, thus, only to the extent that they facilitate speech,
which remains the primary focus. The first amendment, however, certainly does
not suggest this dichotomy. The first amendment explicitly protects assemblies,
an activity that obviously involves more than verbal conduct. In fact, the
dichotomy even disembodies speech itself—which is necessarily a physical
activity that takes place at specific times and places and can interfere with other
activities."

If accepted, the speech-conduct dichotomy ignores constitutional language.
It immediately relegates assemblies, which are obviously conduct, to a lesser
constitutional status than speech.'? Moreover, the only nonphysical aspect of
speech is content. This suggests that content regulations are the only regulations
of “pure” speech—or are the only regulations “purely” of speech. Thus, if only
nonphysical or nonconduct elements receive significant constitutional protec-
tion, the dichotomy easily leads to the claim that the central concern of the first
amendment is (discriminatory) content regulation. But this claim should be con-
troversial-—even though the censorship quality of content regulation is unques-
tionably improper.

An alternative view might consider opportunities for engaging in expressive
activities as an equally key, constitutionally mandated concern. Any law di-
rected at prohibiting or restricting these activities would be problematic. But
acceptance of the speech-conduct dichotomy effectively entrenches the contro-
versial content focus into our conceptual apparatus. Dropping this dichotomy
forces a more explicit consideration of the types of regulation that the first
amendment permits or prohibits.

IDEOLOGY

A reasonableness, balancing analysis requires judgments that typically exhibit
unstated and often unrecognized biases. The systematic support these biases
give to established interests may contribute to the widespread appeal of the anal-
ysis and, therefore, may partially explain its prevalence. Making these biases
explicit opens the analysis to criticism.

An evaluation that considers the reasonableness of a regulation or a balance
that considers its merits and demerits will necessarily rely on someone’s subjec-
tive, relatively unconstrained judgments. And for legal purposes, the relevant
subjective judgments are usually those of legislative, exccutive, or judicial deci-
sion-makers, not the dissident who thinks the regulation is “totally unreasona-
ble!” The inquiry into reasonableness typically claims to compare the cost and
benefits, the pro’s and con’s, of the regulation against the result that would be
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achieved either without any regulation or with alternative regulations pursuing
the given end(s). This inquiry requires three types of very subjective judgments.
To determine the reasonableness of a regulation, the decision-maker first must
consider (which usually means, must formulate) any other, possibly less restric-
tive, means to achieve her ends. Second, she must guess what the consequence
will be of having the proposed regulation as compared to not regulating or
adopting the best alternative regulation. Third, she must value, must place some
“weight” on, these hypothetical consequences.

Determining reasonableness normally depends on these three inevitably sub-
jective tasks of envisioning alternatives, predicting consequences, and then eval-
uating these predicted consequences. Each task gives renewed opportunity for
mainstream assumptions and values to influence reasoning and to appear to jus-
tify decisions to limit dissent. First, envisioning workable alternatives requires
use of a seldom-encouraged creative imagination. Few people are good at com-
ing up with novel alternatives unless they have some type of subjective incentive
to succeed-—which is unlikely when the decision-maker is personally likely to
disfavor the speech she is trying to imagine how to protect. Second, for those
satisfied with the status quo, the extent to which the restricted expressive activ-
ities are likely to occur and the degree to which these activities will have negative
consequences often appear greater than they would be in fact. Finally, those con-
sequences that actually would occur often appear to be more objectionable,
worse, than they actually would be.

Not only is the reasonableness standard very subjective, its tilt is likely to be
in a particular direction. Both practical and theoretical considerations suggest
that the subjectivity will be conservatively biased in favor of upholding regula-
tions of assembly. At different points in its application, the reasonableness stan-
dard gives an undue role either to elites who benefit from the status quo, to a
bureaucratic apparatus that has an occupational concern with order, or to those
members of the general public'® who place particular value on order and the
status quo. Both the predispositions of decision-makers and the context in which
they make decisions combine to encourage conservative decisions. City council
members, park commissioners, university administrators, police chiefs, and
other legislative and executive decision-makers have the initial, often unre-
viewed responsibility to apply the constitutional standards. They, as well as the
judges who occasionally review their decisions, frequently have relatively elite,
conservative backgrounds. They also often have vested interests in maintaining
many elements of the existing social and political order, which has placed them
in positions of authority. Possibly most important, their day-to-day routine
involves responding, often politically, to the demands and desires of the poten-
tially vocal, often complaining public. These officials’ primary occupational
responsibility is to maintain order, prevent or respond to unexpected or
unwanted events, and ration and conserve scarce public resources while main-
taining their own positions of authority. This combination of responsibilities
and a daily routine of responding to complaints and handling “problems” pre-
dictably leads to a very restrictive view of the desirability and reasonableness of
dissenting, disruptive activities—-a theoretical prediction that many activists
and reformers find confirmed in their actual attempts to have bureaucracies
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adopt or enforce less restrictive rules and policies. For example, despite the lob-
bying and participation in rule-making proceedings by groups such as local chap-
ters of the American Civil Liberties Union and the National Lawyers Guild, the
dynamics of the political process result in most parade ordinances having tex-
tual provisions that are arguably “unreasonable” and clearly unconstitutional.
And these dynamics usually result in only loose, but often discriminatory
enforcement. Better results, however, are unlikely as long as constitutional stan-
dards tell the pressured official little more than, “do what you think makes
sense.” Given their responsibilities, the pressures of their role, as well as their
likely predispositions, “no” will scem to be the reasonable response. The rea-
sonableness standard is unlikely to effectively constrain officials to favor dissent
or even to treat it evenhandedly.

These observations about the incentives and pressures felt by government
decision-makers are commonplace. The observations become important, how-
ever, if some or most of these public decision-makers, from the level of police
officer to legislator, generally try to respect people’s rights and to follow consti-
tutional mandates. Given this assumption, the problem with the reasonableness
standard is that it fails to offer helpful guidance. Rather it almost calls for deci-
sion-makers to rely on assumptions, perceptions, and values that are systemat-
ically biased in favor of restraint and order. Thus, restrictions on expression
follow not merely from the pressures on and dispositions of the decision-makers
but from these factors combined with the inadequacies of the reasonableness
standard. Constitutional theorists and judicial creators of doctrine must share
with front-line decision-makers the blame for the government’s constant ten-
dency to burden, restrain, or suppress dissent.

The above points considered how “reasonableness” would predictably oper-
ate in practice. The most plausible, most common, theoretical interpretations of
the reasonableness standard and the balancing approach are also systemically
oriented toward the status quo. Balancing analyses most commonly and most
logically employ some version of a utilitarian or public welfare standard.* Like-
wise, “‘reasonable” suggests a concern for what most people, or for what the con-
ventional, educated, intelligent, “typical” person after being prodded into
acknowledging the importance of liberty, would find acceptable. Both the utili-
tarian and the reasonable person foci systematically favor the status quo and
mainstream or dominant values. Utilitarianism (or, at least, most versions of it}
takes as given existing preferences, which reflect and partially define the status
quo. The utilitarian evaluation of a regulation becomes a matter of how well the

* Obviously, this standard is not necessarily part of a balancing analysis. A balancer, for
example, could give special weight to first amendment “values” beyond whatever a utilitarian
calculation would yield—that is, the balancer could place a first amendment thumb on the
scales. This balancing could cven be based on critical theories that discounted some conven-
tional or distorted concerns and recognized peoples’ “real interests.” Nevertheless, examples of
this critical balancing arc rare, and some prominent attempts are, in my view, more dangerous
than successful.'* Moreover, because of the intellectual difficulties of, and the predictable con-
textual deterrents to, applying critical, protective balancing analysis, its application by the rel-
evant decision-makers is very unlikely. Thus, even if theoretically defensible, a balancing
approach would not be a very promising legal instrument with which to pursue critical
objectives.
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regulation satisfies existing preferences-—a rather dubious standard for protect-
ing dissent. In fact, utilitarianism, or at least existing preferences, is an inher-
ently inadequate standard with which to evaluate the need for or merit in or
“benefit” of dissent from the existing order."*

“Reasonableness” may be even more biased. Unlike utilitarianism, reason-
ableness is so much a matter of the dominant viewpoint that it may not even
acknowledge the propriety of counting either the dissidents’ values or their pre-
ferences concerning what opportunities society ought to make available to peo-
ple for expressing or communicating their dissenting views. The dissident’s pre-
ferences, which in the utilitarian balance may receive some recognition in a
compromise that best promotes the mix of preferences, are more likely ignored
as unreasonable in the reasonableness analysis. But both standards are standards
perfectly designed to avoid surprising, sometimes radical, conclusions.

FIRST AMENDMENT THEORY

The marketplace of ideas theory—-the view that wise counsels will prevail over
false ones in the clash of free public debate and “that the best test of truth is the
power of the thought to get itself accepted in the competition of the market™'*—
has dominated scholarly and judicial thinking about the first amendment.'” This
theory allows the conclusion that reasonable time, place, and manner restric-
tions do not “abridge” the right of peaceable assembly or the freedom of speech.

In the classic version of the marketplace of ideas theory frequently embraced
by the Court, progress toward truth only requires that no view be censored. Of
course, some views——those of the poor and the unorganized—may have less
entry into the marketplace. The classic version nevertheless argues that the truth
will eventually prevail as long as it has some access. As long as the correct view
enters into the debate, people eventually will see its wisdom. Thus, the only real
cause for fear is censorship. In the context of assemblies and parades, the pro-
hibition on censorship may require that the courts prevent local governments
from unequally cutting off access to the streets. Since the streets sometimes are
the only mass “media” available 1o poor groups, possibly the courts should also
prevent local governments from totally denying access to the streets for expres-
sive purposés. But most even-handed, noncontent regulation of the streets
would be unproblematic.

A reformist marketplace theory recognizes that debate in the marketpiace
will be influenced by people’s ability to participate. This reformist theory argues
that a properly operating marketplace can break down. Typical versions of the
theory suggest that guaranteeing effective access best prevents these breakdowns.
Thus, the market failure version of the marketplace of ideas theory might
require, for example, that the government waive permit or user fees for those
poor groups that otherwise would be unable to engage in these expressive activ-
ities. But even granted special concern for the poor, reasonable, noncensorial,
content-neutral restrictions that lecave adequate alternative communication out-
lets available would presumably not interfere with the effective operation of the
marketplace of ideas. Any view that any significant group of people would want
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to discuss or present could be discussed or presented. “Reasonable” opportu-
nities to assemble or parade should suffice if, as the courts continually imply,
the rights of assembly and association are valued merely as necessary adjuncts
of speech in the marketplace of ideas.'’® Of course, any time, place, or manner
restriction will have some unpredictable effect on the quantity and mix of
expression. But so do tax laws, housing patterns, and any other law or social
practice that affects resource allocations and values. The quantity and mix of
expression are not major concerns of the marketplace theory. The issue is only
whether the restriction limits the effective operation of the marketplace of ideas.
So long as the system allows “everything worth saying [to] be said,” speech is
adequately protected.'”

Despite the dominance of marketplace of ideas theories, an individual liberty
or self-realization, self-determination interpretation of the first amendment has
never been entirely eliminated in scholarly or judicial thinking. This liberty or
individual autonomy theory dramatically changes the analysis of “reasonable”
regulations of assemblies. The issue shifts to whether the restriction limits sub-
stantively valued, expressive behavior.

A focus on individual liberty dissolves many anomalies in the traditional
justification for the protection of assemblies. It simultaneously raises concerns
about many “reasonable” restrictions. First, the focus on liberty draws attention
to the fact that time, place, and manner regulations often prohibit the specific
activity in which people want to engage. For example, many parade permit sys-
tems bar spontaneous or leaderless marches or assemblies—even though parti-
cipants may specifically value this format. More generally, whenever the time or
the place or the manner of the expression is central to the intended meaning of
a person’s expression, a time, place, or manner regulation could prohibit the
specific, substantially valued, expressive activity. Thus, from the liberty per-
spective, these regulations can abridge the protected freedom.

In a marketplace theory, carefully run assemblies can obviously be important
for debate—for the formulation and presentation of ideas. The function of
parades and large demonstrations is less clear. Thoughtful debate seldom occurs
in parades and often is not present in large rallies.”® In an unfortunate opinion,
employing reasoning ciearly dominated by this marketplace of ideas perspective,
the Canadian Supreme Court argued:

Demonstrations are not a form of speech but of collective action. They are of
the nature of a display of force rather than of an appeal to reason; their inar-
ticulateness prevents them from becoming a part of language and reaching
the level of discourse.”!

Unsurprisingly, the Canadian Court rejected the constitutional claims of the
demonstrators.

The number of those who will rally and parade in support of a particular
viewpoint has no relevance to identifying truth in its struggle with falsehood.
Numbers do not make the viewpoint correct. Thus, from the classic marketplace
of ideas perspective, limiting the size of a demonstration should not interfere
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with the relevant speech. At best, the large demonstration can serve a market-
place function by gaining attention that makes a broader public aware that a
certain viewpoint exists and that it ought to be considered.”> Much more limited
means, however, can usually serve this “notice” function. Therefore, under the
classic marketplace theory, courts should uphold limits on the number of peopie
participating in an assembly, parade, or demonstration, or limits on the time of
a gathering. These legal limitations would not, at least not significantly, restrict
the operation of the constitutionally protected marketplace of ideas.

The size of support (or type of support) could be relevant to wise political
decision making—a possibility that suggests a political rather than an objective
notion of truth. A larger, louder, longer demonstration might show a greater
level of support for a viewpoint. Thus, time, place, or manner regulations could
interfere with the communication of this politically relevant fact. Nevertheless,
even this “political truth” version of marketplace theory should treat time,
place, and manner restrictions as only instrumentally burdening, not as abridg-
ing people’s rights. These regulations cannot be relevantly distinguished from
the distribution of wealth, the concentration of media ownership, and innumer-
able other legal restrictions, all of which create similar “interferences” with the
expression of the level of support. Restrictions on assembly do not prevent peo-
ple from using other means—paid advertisements, petitions, many small dem-
onstrations—to communicate the size and degree of support for a particular
position. Content-neutral time, place, and manner regulations also do not pro-
hibit the communication of any specific message, although as a practical matter
they, like all rule structures, differentially influence the effectiveness of com-
munications. Time, place, and manner regulations are merely one of many bur-
dens on communications that leave people free to pursue their notions of truth
within the set of opportunities that the existing rule structure makes available.
Without a standard for the amount or manner of influence that each person
must be permitted to exercise, and as long as the same rules apply to all groups
or viewpoints, there is no basis to conclude that a particular set of time, place,
and manner regulations upsets the proper working of the marketplace of ideas,
and, thereby, abridges the first amendment.?

In contrast, from an individual liberty perspective, limits on numbers of par-
ticipants or the time or duration of assemblies can abridge the right. These limits
constitute a total rejection of, rather than a marginal burden on, the first amend-
ment right of each person who is told that she cannot participate because the
maximum size has been reached or is told that she cannot continue to partici-
pate because the allowed time has passed. From the liberty perspective, each
person has an independent right to participate. Furthermore, if the person con-
siders being assembled at particular times or remaining assembled for a long
period to be appropriate or necessary for living and expressing her values, time
limits can also violate her right. Although the instrumental contribution of a
demonstration to a marketplace of ideas may decrease after a period of time, a
person’s liberty may continue to be at stake in the same way after several hours
as it was at the beginning. A round-the-clock vigil may be necessary for a person
to express, live, and implement her values.
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The liberty perspective also provides a fuller understanding and recognition
of the role and value of the right of assembly. A marketplace of ideas perspective
views the right as merely an adjunct to, an important support for, people’s right
to communicate.”® Communication, however, is only one aspect of assembly.
People assemble and associate in order to generate and exercise power and to
do things that are valued in themselves. People may assemble in order to expe-
rience an exhilarating sense of solidarity, power, and self-actualization. An
assembly can embody the extraordinary as a way to challenge and change the
ordinary and the routine.? If, as the liberty theory asserts, these roles of assem-
bly justify constitutional protection, the marketplace of ideas theory would be
wrong about which regulations seriously interfere with the right and, therefore,
are “‘reasonable.” If the aspects of assembly that renounce and challenge existing
routines by being unreasonable from orthodox perspectives merit protection,
then even the reasonableness of the “reasonableness” criterion needs reevalua-
tion. The “reasonableness” of a restriction cannot sensibly lie in the desirability
of suppressing precisely those aspects of the assembly that justify constitutional
protection.

The problem with reasonableness is that often it reflects the majority’s judg-
ment that a particular, participant-valued, peaceable exercise of liberty is itself
undesirable. For example, the reasonableness of a regulation might consist of its
capacity to restrict the extraordinariness of the demonstration or the demon-
strator’s capacity or opportunity to do things, to generate power nonviolently,
or to refuse to acknowledge the legitimacy of established authorities. These lim-
itations can be reasonable given mainstream preconceptions and a marketplace
of ideas perspective.

In contrast, if, as the liberty theory assumes, individuals have a fundamental
right to assemble peaceably in ways that realize their values, the method and
objective of analysis change. The majority’s dislike of those values or the peace-
able practices that embody the values may make the regulation seem reasonable.
It would not count, however, as a justification for restricting or disfavoring the
expressive conduct. From the perspective of the liberty theory, reason only sup-
ports the regulation if the regulation does not prevent the valued expressive
activity or if it applies solely to nonprotected conduct——for example, if it pro-
hibits assemblies that violate the rights of others or that are nonpeaceable or
coercive.”® Rather than evaluate to determine whether the regulation promotes
maximization of preferences, the evaluation should determine if the regulation
respects individual liberty.

The liberty theory affirms the widely accepted notion that the function of
constitutional rights, and more specifically the role of the right of assembly, is
to protect self-expressive, nonviolent, noncoercive conduct from majority
norms or political balancing and even to permit people to be offensive, annoy-
ing, or challenging to dominant norms—that is, to permit people to be unrea-
sonable. Challenges to existing values and decisions to embody and express dis-
sident values are precisely the choices and activities that cannot be properly
evaluated by summations of existing preferences. Balancing is not helpful. The
constitutional right of assembly ought to protect activities that are unreasonable
from the perspective of the existing order.
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SUMMARY

The virtually universal acceptance of balancing or reasonableness criteria in the
evaluation of time, place, and manner regulations reflects the view that funda-
mentally these regulations present only a question of resource allocation and
that first amendment activity cannot legitimately claim an absolute right to pri-
ority in resource use. Given the “unbeatable proposition™ that “you cannot have
two parades on the same corner at the same time,”*’ some allocative decisions
are logically compelled. This practical need to allocate resources supposedly
shows that any absolutist interpretation is untenable.”

Common ways of thinking about the first amendment as a guarantee of indi-
vidual rights, the dominance of status quo orientations, and the generally
accepted marketplace of ideas theory of the first amendment all contribute to
the acceptance of reasonableness and balancing criteria. In each case, this section
has offered an alternative to these conventional features of our first amendment
thinking. Before further developing this liberty-theory-based alternative, it may
be appropriate to warn against one additional way in which typical styles of legal
thinking improperly favor a reasonableness standard and militate against a more
absolutist approach.

The lawyerly technique of imagining worst case scenarios and then proceed-
ing to base analyses on the need to prevent it, no matter how unlikely, has been
frequently noted-—and often criticized. This attention to detail and to worst-case
possibilities is very valuable for some purposes. For example, this lawyerly care
may be useful in considering contingencies in contractual planning; here, lawyer
time is the only significant cost associated with taking account of the contingen-
cies. Lawyers or judges, however, also commonly use this technique to defend
challenged time, place, and manner regulations. First, they describe some out-
landish, offensive, or otherwise costly behavior that the challenged regulation
prohibits. Then, they imply that without the regulation we may be inundated
with the offensive behavior. Here, where liberty is at stake, this ingrained habit
can produce unnecessary and unwarranted conservativism in a weighing or bal-
ancing analysis.

The rhetorical power of this worst case scenario does not correspond to its
reasoned persuasiveness. Often the state could regulate imagined worst cases
with clearly constitutional rules. When these “less restrictive alternatives” are
available, the worst-case scenario has operated in the argument simply as a scare
technique. Sometimes, however, a less restrictive alternative will not exist. For
example, one will not exist if the first amendment specifically protects the behav-
ior that is offensive. Still, the hypothesis of an inundation of the offensive behav-
ior is usually implausible. These worst-case scenarios usually predict an improb-
able series of worst cases. How often will thousands of people be so incensed
that they will want to take to the streets and block trafic as a means to protest
current problems? How often are people actually going to deliver a political mes-
sage in the town center while locked in a nude, sexual embrace?—a possibility
that the Court imagined and then feared.” To provide for greater liberty we
should permit the predictably occasional offensive uses of that liberty.

The proponent of “reasonable” regulation has a further response. She can



136 Applications

appropriately argue that once the law permits the offensive behavior, under
some circumstances, the “offensive” behavior may become widespread.® The
implications of this observation, however, are ambiguous. Rather than provid-
ing a reason for enforcing restrictions, the observation could reflect the positive
value of protecting liberty. This conclusion should follow in at least two different
scenarios.

First, the circumstances in which the offensive behavior is widely adopted,
for example, the circumstances in which thousands of people will routinely
occupy the streets in protest, will often be precisely the circumstances in which
the status quo is not responsive to the real concerns or needs of large numbers
of people. In these situations, society needs to have the status quo disrupted.
Many of us need to be shaken up even if this means being inconvenienced or
offended. In retrospect, many people conclude that the times of the great depres-
sion, the civil rights struggles against segregation, our involvement in Vietnam,
and, of course, the period preceding the American revolution, were periods that
merited widescale protest.

Second, sometimes when behavior that we now consider offensive becomes
ubiquitous, the behavior will then seem acceptable and we will have become a
different people. These results may be desirable— although this conclusion may
depend on whether we adopt the perspective of the people we are now or of the
people we will become if we do not enforce the restrictions.® Whether a sexual
revolution, new family or work forms, or merely new dress and hair styles, the
behavioral change suggests either that people’s values and preferences have
changed or that, in the past, their values had been suppressed. Of course, the
future, transformed situation may continue to offend many——particularly those
who presently advocate the restriction or regulation. Often, some people benefit
from the suppression and, in any event, some people will not change as new
norms develop. Nevertheless, whether a great increase in this “deviant” behav-
ior represents a change in community values or a reduction of suppression or
both, the increase in the behavior exposes the prior argument for regulation as
at bottom a defense of the status quo. The regulation attempts to prevent people
from creating a new status quo. It is a means for a present majority (or present
power elite) to dominate a possible future majority. Seen in this light, the argu-
ment for the regulation seems less a matter of “reasonableness” and more a
rejection of the first amendment rights of liberty and a repudiation of first
amendment protection of the process of peaceful social change.?

Professor Mark Tushnet could recently look back on the debate between
advocates of balancing and absolute protection of first amendment rights that
occurred during the late 1960s and conclude that the absolutists clearly won.*
Others have aptly noted that balancing analyses are so ingrained in all areas of
constitutional law that we can hardly imagine an alternative.** Certainly, bal-
ancing in first amendment cases has been on the rise in the Supreme Court over
the last ten or fifteen years. Although many of the greatest first amendment
theorists of the 1950s and 1960s, Justices Douglas and Black, Professors Thomas
Emerson and Alexander Mieklejohn, were absolutists, most of the current gen-
cration of first amendment scholars are balancers. As Judge Hans Linde has
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noted, often these balancers contemptuously dismiss absolutist approaches by
mindlessly mischaracterizing them and merely assuming the propriety of bal-
ancing.® A few, however, like Professor Steven Shiffrin, offer thoughtful theo-
retical and illustrative arguments to show the superiority of an appropriate non-
absolutist approach.”® Elsewhere I have, as have others, offered a theoretical
response 1o these claims for balancing.”” In the end, there may be serious objec-
tions to either approach. The question may turn out to be a practical one: Which
style of thought best promotes human interests by aiding us in such tasks as
identifying unnecessary and unwarranted repressions in the current order? The
next two chapters argue that we would do better with the recommended abso-
lutist approach, not just as argued in theory but as cashed out in practice.
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Mandatory Parade Permits

RETHINKING THE ISSUE

During a single hour on the evening of July 8, 1939, approximately 26,000 peo-
ple passed by an intersection in Manchester, New Hampshire. Included among
those 26,000 were about eighty-eight Jehovah’s Witnesses divided into four or
five small groups. The people in each group walked single file and carried small
staffs and signs. The only legally relevant difference between their conduct and
that of the other 26,000 is that the Jehovah’s Witnesses walked “in formation”
in small, organized groups or “moving assemblies” in order to be expressive
rather than singly or in groups in order to engage in shopping, business, travel
or other similar pursuits. This single difference in what these people did, walking
in an “‘assembly” that the first amendment presumably protects, turned out to
be crucial. It made them guilty of a criminal offense. The law required these
Jehovah’s Witnesses, unlike all other people walking by the intersection that
evening, to apply to the government for special permission and pay the govern-
ment a special fee.’

Surely something is wrong with this result. The question of whether a person
should have special rights or immunities because she is engaged in first amend-
ment activities is difficult. Here, however, that is not the question. The Jeho-
vah’s Witnesses asked for no special rights. On the contrary, New Hampshire
placed special restrictions on them specifically because they assembled, because
they engaged in activity protected by the first amendment. This law, unani-
mously upheld by the United States Supreme Court in Cox v. New Hampshire,
stands constitutional commands on their heads.

Cox gave Supreme Court sanction to the now standard view that permit
requirements are acceptable under the reasonable time, place, and manner
rubric. Without citing any other case that had upheld the application of a permit
system,’ the Court found sufficient justification for the statute in two purposes
asserted by the state. The permit requirement aided in policing—the city would
have knowledge of when and where to assign police to cover the parade. The
requirement also allowed the city to engage in scheduling to prevent conflicting
parades or other conflicting uses of the streets. The Supreme Court noted that
the state court had indicated that the city was required to grant the permit unless
the parade would unduly disturb the public convenjence.! Thus, the Court, pre-
sumably assuming that city officials could apply this standard in a content-ncu-
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tral fashion, also implicitly approved the use of the permit system as a means to
prevent unduly inconvenient parades.®

Despite the unanimity of the Court’s decision, past history did not so unam-
biguously indicate the need for, or the acceptability of, permit requirements. The
Jehovah’s Witnesses’ period in the courts during the 1930s and 1940s mirrored
the Salvation Army’s confrontation with the legal system fifty years earlier.® In
the last quarter of the ningteenth century, local governments, often in an attempt
to stop activities of the Salvation Army,” adopted ordinances that required per-
mits for parades as well as for public meetings. Professor Glen Abernathy, how-
ever, reports that, with the exception of Massachusetts which followed Holmes’
infamous decision in Commonwealth v. Davis,® state courts during this period
all “held that parading peaceably and lawfully was a fundamental right of Amer-
icans and could not be abridged by the municipal requirement of a permit.””’
These early decisions objected not only to the discretion given to local officials
but also to the permit requirement itself.’® The obvious change between the late
nineteenth century and the period fifty years later when courts readily accepted
parade permit requirements presumably needs some justification or ex-
planation.

Neither of two obvious, but opposing, explanations of the change from the
earlier judicial invalidations of parade permit requirements to the more recent
judicial approval can be completely ruled out. The increased urbanization and
the modern use of the automobile may have changed conditions between the
1890s and the 1930s so that permit requirements became an increasingly rea-
sonable method of responding to conflicting demands for use of the streets.
Alternatively, the judicial change may have had nothing to do with parade per-
mits becoming more needed and, thus, reasonable. Rather, it may have reflected
a chance combination of intellectual (doctrinal) developments and social, his-
torical conditions, possibly including an elite’s increased fear of or distaste for
dissent or disorder. For example, it may have partially reflected a generally
increased recognition of the need for and acceptability of government regula-
tion. Moreover, increased social and psychological pressures of modern urban
life may have led many people, including the comparably elite groups from
which judges are drawn, to find government regulation of public space increas-
ingly acceptable. The new need may have related less to problems of traffic,
policing, and resource allocation than to a desire to assert control over the dis-
orderly activities of the riff-raff. Under this second explanation, the permit
requirement may be as improper and unnecessary a restriction on individual’s
liberty now as it was in the 1890s.

Of the two explanations, the second seems more convincing. The first
hypothesizes that judicial approval of permit schemes reflected legitimate needs
for such schemes, but needs that arose only during the fifty years between the
early invalidations and the later judicial approvals. This hypothesis is not sup-
ported by the circumstances of the first judicial approval of permit require-
ments. Modern traffic conditions do not explain why courts in the nineteenth
century upheld permit requirements for “street meetings” and assemblies in the
parks while at the same time invalidating the parade permit schemes. More
important, the hypothesis is not supported by the circumstances of the enact-
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ment of permit requirements. For example, as noted, the original enactment of
the permit requirements seemed to be aimed primarily at suppressing the
expressive activities and assemblies of unpopular groups, particularly the Sal-
vation Army.

The late nineteenth and early twentieth century cases suggest that the courts’
evaluation of permit requirements did not turn on an ideologically neutral con-
sideration of their necessity for maintaining order. Shortly after the courts of the
late nineteenth century had struck down permit requirements for parades, the
courts were faced with permit requirements for street meetings. Most courts
upheld these permit requirements.!" This contrasting result may seem surpris-
ing. For those accustomed to thinking in terms of the constitutional concept of
assembly or, even more obviously, in terms of the marketplace of ideas empha-
sis on speech and deliberative discussion, meetings would seem to deserve more
protection than the “moving assemblies” in which little rational debate can be
expected. Several explanations for the courts’ converse holdings are plausible.

Courts sometimes imply that parades differ from street (and park) assemblies
in that parades involve people in the normal use of the streets, that is, for move-
ment, while meetings obstruct this normal use. Therefore, possibly parades but
not assemblies should be protected.'? Nevertheless, this formalistic explanation
sounds strained, as if it is rationalizing a conclusion reached for other reasons.
Professor Abernathy marshalls considerable support for his claim that “the most
plausible explanation” for the judicial preference for parades lies in the fact that
the “‘better type’ of people participate in parades™ but that “‘the street meeting
is not customarily held by the ‘better class’ of citizens” who normally have or
can hire private halls or land for their meetings.'* If Abernathy is right, the
courts’ early approval of permit systems for street meetings depended less on the
permit’s contribution to trafhic control or maintaining order, which would not
distinguish them from parade permit requirements that courts invalidated, than
on the judges’ lesser concern for the people or views that these permit require-
ments burden.

Thus, both the original enactment of permit requirements and their initial
judicial acceptance only in the context of outdoor meetings seem premised pri-
marily on the local government’s desire to suppress unpopular groups and on
the lack of judicial sympathy for the groups who were significantly restricted.
Likewise, there is little real reason to think that the courts’ eventual approval of
nondiscriminatory parade permit requirements related to the government’s
increased legitimate need for notice in order to provide for adequate policing,™
traffic control," or the prevention of violence initiated by those who wanted to
parade.' Although permit requirements may sometimes actually serve these
legitimate purposes,!” which the Court invoked in Cox, these purposes certainly
are an inadequate explanation for the modern courts’ willingness to approve
permit requirements for the small “parades” that occur on sidewalks and violate
no traflic rules. Other explanations for the changed judicial response are needed.

The late nineteenth-century state courts’ invalidation of permit requirements
for parades relied on neither the first amendment nor similar provisions in state
constitutions. Instead, the judicial attitude underlying these invalidations scems
a part of these courts’ general attempt to restrict legislative powers. Substantive
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due process was only one part of this phenomenon. When, in a period after the
demise of Lochner,'® federal courts were first presented with permit cases, this
earlier, restrictive judicial attitude had changed dramatically, particularly in the
federal courts. The Supreme Court had generally abandoned constitutional
activism. In fact, a key point in the Court’s reasoning in West Coast Hotel" for
abandoning serious substantive due process review was echoed by the Court in
Cox when it observed: “Civil liberties, as guaranteed by the Constitution, imply
the existence of an organized society maintaining public order without which
liberty itself would be lost in the excesses of unrestrained abuses.”® This post-
Lochner deferential posture dominated in 1941 when, turning to the then rela-
tively undeveloped first amendment precedents, the Court found no arguments
or precedents justifying invalidation of the permit requirement.?’ At least, it
found no precedents requiring invalidation once it characterized the permit
requirement as nondiscriminatory and reasonable. In addition to this general
change in judicial attitudes, the Court could have observed that for roughly sixty
years local governments had applied permit systems to at least some first
amendment conduct—meetings in the streets and parks. This sixty-year “tra-
dition” may have dispelled the notion, held by some of the earlier state judges
who invalidated the parade permit requirements, that permit systems were
inherently novel, offensive, and unnecessary restrictions on liberty. Thus, this
general decline in judicial activism, combined with a recognition that, from a
first amendment perspective, parades should not receive any greater protection
than assemblies in the parks and streets, may have contributed to the courts’
“new” view that the parade permit systems were reasonable.

Other considerations also support the view that doctrinal developments
combined with increased sensitivity to problems of public order, not a real
change in the social need for a permit system, explain the shift. The court’s wili-
ingness to uphold the application of parade permit requirements in situations in
which the paraders presented little in the way of traffic problems supports this
thesis. The advent of the automobile would seem to have little consequence for
the small numbers of people walking on the sidewalks in Cox v. New Hampshire.
The same observation applies to the action of the Pennsylvania Superior Court
that upheld a permit requirement as applied to the leader of a group of thirty or
forty Jehovah’s Witnesses.”? The finding that a procession of this size would
improperly disturb normal Saturday afternoon shopping must be the product of
a very cautious, order-minded court. Neither the specific content of many later
ordinances nor their judicially accepted application appears limited to situations
in which the “paraders” would pose serious traffic problems.”

The lack of any clear need for the parade permits in these contexts paraliels.
the late nineteenth-century courts’ approval of permit requirements for assem-
blies in parks as well as on streets. This earlier approval was apparently inde-
pendent of modern traffic problems and occurred before the courts were ready
to hold that local needs justified parade permits. Both those early ordinances
and those upheld more recently, however, require all fringe and dissident groups
to go to the authorities, announce their plans, and seek permission before they
exercise their “right” to engage in assembly and expressive group activity. The
most plausible explanation of these new holdings is that modern courts over-
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came the earlier courts’ concern that parade permit requirements would unduly
burden acceptable groups while the modern courts joined the earlier courts in
their willingness to restrain less orthodox groups.

This history, in which our judges initially found parade permit systems to be
unnecessary and unacceptable restrictions on liberty, suggests the desirability of
rethinking the parade and assembly permit issue. In the following portions of
this chapter, I will first analyze mandatory parade permit requirements from the
perspective of two alternative, dramatically different doctrinal approaches to
time, place, and manner regulations: the dominant reasonableness standard, and
an absolutist approach that centers on giving content to the concept of abridge-
ment. Second, after this doctrinal discussion, I discuss the predictable real-world
consequences of mandatory parade permit requirements—that is, I engage in a
rough cost-benefit analysis. This “balancing’ discussion serves several purposes.
For those who will not budge from their allegiance to some version of balancing,
this analysis could be the most useful part of my discussion; it might even per-
suade them to reject mandatory permit requirements as unreasonable. More
generally, this analysis further develops points raised in the doctrinal discussion
and illustrates the preferable consequences of the absolutist approach.

This exploration of the costs and benefits of a mandatory system requires
comparison with some alternatives. 1 hypothesize that much of the persuasive
force of claims that mandatory permit requirements are reasonable results from
the normal impulse to compare mandatory permits with a totally anarchistic
situation. Although anarchy is a possible alternative, there is no reason to rely
on this comparison. Any permit or regulatory system that does not run afoul of
the absolutist interpretation of the first amendment, and that at least partially
serves the purposes presently served by mandatory permit systems, could pro-
vide an equally appropriate comparison. My strategy is to propose a voluntary
permit system as the appropriate comparison. I argue that a voluntary system is
permissible under the absolutist approach, thereby avoiding the serious inter-
ference with first amendment freedoms that result from a mandatory system.
Then, T argue that a voluntary system adequately serves the permissible func-
tions of the mandatory system. Thus, the comparison strongly suggests that, “on
balance,” mandatory systems provide little benefit at great cost to first amend-
ment freedom. Nevertheless, the cost-benefit discussion turns out to be rather
obviously inconclusive. This inconclusiveness finally forces a return to some of
the value arguments that are central to the liberty theory of the first amendment.

THE THEORETICAL PERSPECTIVES

Endless disputes never resolve what regulations are “reasonable.”* Still, many
cities have ordinances similar to San Antonio’s, which, except for a few narrow
exemptions, requires parade permits for virtually any procession or assembly on
outdoor public space.” The cxistence of these ordinances implies that many
local lawmakers agrec that mandatory permit requirements are rcasonable. Lack
of serious popular or academic outrage with the Court’s unanimous decision in
Cox v. New Hampshire also suggests that many people accept the Court’s hold-
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ing that the government can require people to obtain permits before they pur-
posefully group themselves together in public areas. The fact that the permit
process sometimes does serve legitimate functions usually mutes criticism under
the reasonableness standard. Of course, courts invalidate some time, place, and
manner regulations when less restrictive alternatives are arguably available.
Nevertheless, a court would likely distinguish permit requirements from, for
example, the unconstitutional attempt to prohibit door-to-door canvassing and
leafletting on the street.” It could argue either that the permit requirement seems
to lack a good alternative,”’ or, more emphatically, that unlike the invalidated
regulations, the permit requirement does not appear to stop the protected activ-
ity. In any event, I assume that the presently dominant “reasonableness” stan-
dard can be interpreted—as it has been—to sanction many existing, narrowly
drawn, content neutral, mandatory parade permit requirements.

A second, more absolutist approach radically departs from current ortho-
doxy. It would invalidate mandatory permit systems that apply to parades or
assembilies in which the activity of each individual, taken separately, would be
legal. Given that people have a right to talk and to walk on the streets, parks,
and sidewalks, the sole factor that distinguishes the behavior for which the local
government requires a permit is the group’s “assembled” character. The govern-
ment abridges freedom of assembly if it imposes restrictive requirements that
turn on people’s status of being assembled. Cox was wrongly decided.?

A defender of the mandatory permit ordinance might argue that such an
ordinance is not directed solely at constitutionally protected assemblies. For
example, presumably the permit requirement would apply to nonpeaceable as
well as peaceable assemblies. Likewise, the constitutional status of parades, pre-
sumably covered by most ordinances, that are conducted as profit-making ven-
tures of businesses, is not clear.”” Assemblies protected by the first amendment
are merely a subcategory of the activities covered by the ordinances. Thus, the
ordinances are not discriminatorily directed at protected conduct.

This defense does not work. Of course, some assemblies will be a part of an
activity that the government can prohibit. The first amendment does not protect
these assemblies. Thus, restrictions directed generally at assemblies will always
cover some unprotected conduct. But this observation should be irrelevant. A
full protection theory requires that the government initially direct its restrictions
at something other than expression or assembly. The government at most can
only incidentally restrict people’s first amendment activities and can only do so
if it defines the evil behavior in terms other than their assembling or engaging
in expression.

A more difficult issue for the absolutist approach is presented when a gov-
ernment regulation, although directed at the assembly, is not obviously restric-
tive. The government does not abridge freedom of assembly when it places
appropriate conditions, sometimes including permit requirements, on the
receipt of special benefits that the government makes available. The government
can give the group that reserved the auditorium priority over the one that did
not. The priority is conditioned on the reservation. The constitutionality of the
conditions depends on the rcason that the government imposes them or the
function they serve——that is, on their purpose. And it depends on their being
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imposed only on “special benefits” rather than on an opportunity or resource to
which people already have a right. Generally, conditions are appropriate only if
they are necessary to make a special benefit available, to serve a purpose for
which the benefit is made available, or in order to protect a public interest that
the grant of the benefit would otherwise jeopardize.

The government could provide various special privileges to those engaged in
first amendment protected conduct. For example, it could provide parade organ-
izers with a “reservations” system that could reduce conflicts and provide for
priority among planned parades or assemblies. The government could also make
special efforts to provide police protection to the assembly or parade, or, if it
wishes, the government could provide other facilities—special parking, first aid,
toilets, water, or insurance. The government can also impose appropriate con-
ditions on the receipt of these special benefits. For example, to guarantee some
degree of police protection or provide various temporary facilities for people
engaged in the parade or assembly, the government would need timely notifi-
cation by the groups planning to march or assemble. Likewise, a “permit” sys-
tem might provide the most convenient, obvious means for people who are
planning an assembly or procession to reserve the use of particular streets or
parks. Since these conditions enable the government to provide these benefits,
an absolutist approach could uphold these voluntary notification or permit
requirements. Such conditions do not abridge the freedom.

One of the most important but difficult questions for the absolutist analysis
of permit systems is to determine what conditions a full protection theory would
allow the government to place on the parader’s right or privilege to violate nor-
mal traffic laws-——for example, laws restricting pedestrians to sidewalks and
cross-walks or requiring people to stop for red lights. Specifically, could the gov-~
ernment require, as a condition of violating these rules, that the paraders pro-
vide advance notice, apply for a permit, or conform to conditions relating to
route, size, and time? The constitutional analysis of this question will be contro-
versial. Unlike Cox where the government placed a special restriction on people
identified only by their exercise of a constitutional right, here those exercising
their first amendment rights are claiming a special privilege. Certainly, imposing
a permit requirement or other conditions in these circumstances could serve to
facilitate traffic management and promote safety, particularly the safety of the
paraders. Certainly, imposing these conditions as a means to secure public inter-
ests seems less obviously an abridgement of assembly than the blanket permit
requirement upheld in Cox. In fact, many cities apparently hold precisely this
view of when they legitimately can or need to require parade permits. They only
require a permit if the assembly or procession “does not comply with normal
and usual traffic regulation or control.”® These ordinances certainly take an
important step toward constitutionality. Nevertheless, I will argue that even
these permit requirements are unconstitutional. To succeed, my argument must
show that the opportunity to violate these normal traffic laws is, in these circum-
stances, a right, not a special benefit and, therefore, that the permit requirement
is a (significant) restriction of the right.”

My claim is that the state cannot treat use of the streets for parades and
assemblies as incompatible with their dedicated use. The opposing claim is that
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the state does have discretion as to how the streets can best be used to promote
the general welfare and that it has expressed its conclusion in traffic laws. These
traffic laws restrict without eliminating people’s opportunity to use the streets.
This opposing claim should be rejected. As much is implied by Justice Roberts’
dictum in Hague v. CI0.* According to Roberts,

the streets and parks . . . have immemorially been held in trust for the use of
the public and, time out of mind, have been used for purposes of assembly,
communicating thoughts between citizens, and discussing public questions.
Such use of the streets and public places has, from ancient times, been a part
of the privileges, immunities, rights, and liberties of citizens.”

Whether or not good legal history, Roberts’ dictum is very accurate social
and political history. All sorts of groups—patriotic and civic organizations, pub-
lic schools, workers and strikers, the unemployed, religious groups, political par-
ties, dissidents, neighborhoods holding block parties, circuses, and athletic run-
ning groups—have used and still continuously use the streets for parades and
assemblies. Our political, economic, and cultural life would be radically impov-
erished without this use. Of course, these activities have always shared the
streets with other activities, particularly the movement of people and goods
from one location to another. The obvious question is how to intergrate these
different uses. Are normal traffic laws always a permissible means? Two inter-
related considerations support the conclusion that the government cannot con-
stitutionally use traffic laws to restrict freedom of assembly. These considera-
tions focus on the permissibility of the government making decisions in respect
to the priority of different uses and on the nature and function of normal traffic
laws.

Given people’s historically and culturally rooted right to use the streets for
expressive purposes as well as for transportation uses, the question becomes
whether the government should be permitted to provide for transportation in a
way that limits the constitutionally protected expressive use. A full protection,
absolutist theory must answer that laws protecting the transportation function
are unconstitutional if they stop valued, protected, expressive behavior.* Ofien,
traffic regulations perform zoning-type functions and will be consistent with full
protection for the valued expression. For example, assume that people have no
right purposefully to maximize their disruptive effects, and assume a relatively
small parade. In this case, laws or government practices that restrict the parade
to the sidewalk or a portion of the roadway are consistent with each person’s
exercise of the right of assembly. A full protection theory must, however, pro-
hibit any government decision to favor some activities over the constitutionally
protected assembly of people who are in places where they have a general right

*I do not intend to downplay either the societal importance of traffic usage or even its
possible constitutional basis. Rather, the claim is that the degree and type of burden on trans-
portation or travel that results from fully protecting the first amendment conduct will only be
the type of instrumental burden that we often find acceptable and that does not in any sense
prevent the desired travel or make it illegal.
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to be for expressive purposes. A further examination of the expressive aspects
of parades and assemblies is needed before identifying cases where the traffic
rules prohibit rather than merely zone expressive conduct. But where they do,
the traffic rules unconstitutionally abridge freedom of assembly.

The normal and legitimate function of traffic laws should not lead to their
being applied to restrict assemblies or parades. In people’s everyday use of the
streets for purposes of moving from one place to another, traffic laws ultimately
function not to suppress desired activity but to facilitate it by basically zoning
the activities**—requiring people to go in different directions on different sides
of the street, requiring pedestrians to stay on sidewalks, or requiring alternating
use of intersections. Although these traffic rules may instrumentally burden
some people, they operate as a Roberts Rules of Order, as Professor Kalven pro-
posed,® generally aiding and certainly not preventing people’s desired activity
of going from one place to another. The traffic rules usually operate less to favor
some valued activities over others® than to facilitate everyone’s safe and con-
venient use of the streets. This role of traffic laws should not be controversial.

The role of traffic regulations changes in an impermissible direction, how-
ever, when local officials apply them to prevent particular valued forms of
parades and assemblies or to prohibit a person’s participation in these events.
Then, rather than facilitate various uses, enforcement of the traffic regulations
favors traffic uses. At least in places where people have a general right to be and
1o engage in expressive activities, which presumably includes the streets and
parks, the first amendment requires that the laws not give priority to the trans-
portation function over expressive functions. Most communities agree. The tra-
ditional practice in almost all communities is to suspend traffic rules in favor of
parades, although sometimes to require permits. Of course, since the streets are
more continuously used for travel and transportation, legislators predictably
and appropriately design the basic rules of the road with travel and transporta-
tion primarily in mind. Nevertheless, this focus of attention on traffic concerns
does not show a conscious governmental decision to subordinate or sacrifice use
of the streets for expressive purposes. Given either our social and cultural his-
tory or our first amendment values, it would be impermissible to assume any
intent to subordinate expressive activities. The intended and appropriate func-
tion of traffic rules lies solely in their instrumental contribution to facilitating
the various accepted uses of the street. Their “zoning” rationale no longer
applies when the application of these traffic rules in the particular circumstances
would undermine symbolic, advocacy, group-unifying, or other peaceable, sub-
stantively valued aspects of the parade or assembly. Still, rules properly designed
with traffic in mind leave open the ever present possibility that a particular com-
munity at any time will apply them to suppress speech or assembly. Their appli-
cation becomes unconstitutional precisely at this point.

A counterargument is that history and current practice show that the primary
use of the streets is for transportation. Therefore, it is asserted, this use can legit-
imately claim priority. This is unconvincing. Doctrinally, the Court rejected this
argument when it accepted Roberts” Hague v. CIO dicta that “the streets . ..
have immemorially been held in trust” for these expressive uses; our socicty
rejects it continually when it accepts use of the strects for parades and mass



Mandatory Parade Permits 147

demonstrations. Moreover, the argument’s logic is unsound. The observation
that the streets are continuously used for transportation does not mean that
transportation should be the priority use. The observation equally supports the
alternative conclusion. The ever increasing use of the streets for transportation
means that the vital use of the streets for expressive purposes should receive
legal priority in order to prevent this constitutionally protected use from being
squeezed out, or significantly limited, by the more routine transportation use.
At most, the observation may explain why traffic laws are written with the trans-
portation use primarily in mind. Thus, the observation is entirely consistent
with a conclusion that the traffic rules should only control in transportation con-
text. Both the present importance and the historical dedication of streets for use
by parades and for other expressive activities support the conclusion that
although the government can properly undertake to accommodate or promote
the various uses of the streets, it must do so in a manner that does not restrict
their use for expressive and assembly purposes. In other words, the Court was
right in Hague. Given this conclusion, any condition on the use of the streets
that prevents the exercise of first amendment rights is unconstitutional.

A ROUGH COST-BENEFIT ANALYSIS—
OR REASONED ABSOLUTES

Many people, certainly the balancers, will not find these abstract doctrinal argu-
ments very compelling. Mandatory parade permits seem reasonable and should
be constitutional. Certainly, the government should be able to make permission
to violate traffic laws dependent on receipt of a permit. Given the prevalence of
these views, it may be useful to consider more specifically the possibility of
doing without a mandatory parade permit system by examining costs and ben-
efits. This investigation will argue that even balancers should reject existing legal
doctrine.

Benefits of a Mandatory Permit System

Historically, the primary function of mandatory permit requirements was prob-
ably their overtly unconstitutional use to harass, control, or suppress expressive
activities of unpopular groups. Other than this, the major announced functions
of the permit requirement have been to provide notice that aids local govern-
ments in traffic planning and in assigning police to control traffic and prevent
potential violence (and other illegal activities) either by the paraders or the
audience.

In addition, the permit procedure usually gives local officials, normally the
police department,”’ effective authority to reject applications on the basis of the
local official’s stated view that the time or route is inappropriate. This allocation
of decision-making authority forces paraders to bargain with the police over the
conditions under which the city will allow a march. In general, this bargaining
process may be both desirable and permissible—the bargaining may uscfully
accommodate the interests of both sides, achieving more satisfactory social
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results. Nevertheless, the permit requirement gives the local governmental offi-
cials the upper hand in bargaining. This consequence can be described in terms
of property or allocation rules. Mostly, private individuals decide when to
engage in any particular, permissible activity on sidewalks and streets and in
parks. The permit requirement effectively takes the legally recognized decision-
making authority away from these people if they want to engage in certain first
amendment protected conduct and transfers it to local officials. The rule effec-
tively transfers “wealth” or power from the paraders, particularly from dissi-
dents,* to government officials.

Thus, there are arguably three benefits of the mandatory permit system. First,
the notice allows for better traffic planning and rational assignment of police,
both of which in turn contribute to maintaining order and reducing traffic dis-
ruption. Second, the system helps eliminate scheduling conflicts. Third, it cre-
ates a bargaining process in which city officials clearly have the upper hand. In
assessing these benefits, the issues include: the extent to which the constitution-
ally questionable aspects of the system actually contribute to these benefits; the
actual importance or value of these benefits; and, in respect to the form of the
induced bargaining, the legitimacy of characterizing the effect as a benefit.

The full-protection, absolutist approach recognizes that the city may offer,
although not require, parade permits. As part of the offer the city could provide
that the recipient of the permit would receive “reservations”; that is, the vol-
untary permit holder would, in the case of conflicting desires to use the space,
have priority. In this respect, the system would resemble the way some city parks
treat larger picnics——allowed without reservations but permitted to reserve space
by means of a “permit.” The city also could guarantee or promise special efforts
to provide for the assignment of police officers to protect and facilitate the par-
ade’s operation. Finally, the city also could provide permit recipients with var-
ious additional supports, for example, special toilet facilities or a ban on parking
along the parade route, for which advance city planning is crucial.

A properly designed voluntary permit system is likely to be well received by
most groups that parade and normally could be expected to fulfill reasonably
effectively the legitimate functions that the mandatory system serves. Even
under existing mandatory permit systems, local officials consistently and, prob-
ably, accurately view the paraders themselves as a major beneficiary of the per-
mit process.”” Under a voluntary permit system, most organizers of parades, and
certainly the organizers of the large parades or demonstrations that are planned
well ahead of the actual event, should welcome the opportunity to receive the
“reservations” and other guarantees that could come with a permit. Most parade
and demonstration organizers would also want to cooperate with authorities,
even in respect to choosing the time and route. Organizers usually want the
parade to be viewed favorably. They could expect that cooperation promotes
good public relations, reduces any antagonism that the parade might produce,
and helps gain public support, for example, the support of the business com-
munity or the neighborhoods through which the parade will pass. Parade orga-
nizers to some extent usually share the city’s proper concern with the “incon-
veniences” caused by the parade. At least in the normal case where the
organizers are concerned with public relations, these “inconveniences” arc
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“costs” that public reactions bring to bear on the organizers of the parade. The
organizers have an incentive to “balance” popular antagonism to the parade
caused by the inconveniences it imposes against any gains achieved either by
their choice of an unpopular route or time or by their noncooperation. Finally,
a voluntary permit system will place appropriate incentives on the government.
Since the city will have the notice that aids policy planning if parade organizers
use the voluntary system, the city has an incentive to make the permit system
convenient, nonintimidating, and open. The bureaucracy will have an incentive
to avoid red tape. A properly designed voluntary system that provides reserva-
tions and other special benefits to the parade organizers will predictably generate
most of the useful information and cooperation that results from a mandatory
system—and will do this while avoiding the great costs, discussed below in
terms of first amendment freedoms, that a mandatory system creates. If this is
right, the benefits attributable to a mandatory system will be slight.

If everyone would voluntarily apply, constitutional complaints about the
mandatory system might seem insignificant—if everyone is happy to comply,
what is wrong with making it mandatory? (Although the converse might also be
asked.) Of course, even if everyone would voluntarily apply, invalidating the
mandatory system could have important consequences. As noted, the manda-
tory quality reduces the pressure on the city to make the system convenient and
gives a particular tilt to the bargaining interactions between city authorities and
parade organizers. But, clearly, some paraders will not voluntarily apply. Even
with a mandatory system, groups sometimes do not apply for permits—and
occasionally are prosecuted. Presuinably, even a well-designed voluntary system
will result in some increase in nonuse. The point is not to show that rejection of
the mandatory system will have no costs. Rather, this description of the vol-
untary system highlights the distortions caused by viewing the alternative to
mandatory permits as a system without permits. Ignoring the potential of a well-
designed voluntary system results in gross overestimation of the costs of giving
full protection to the first amendment activity.

Other observations support the claim that the costs of changing to a volun-
tary system should be acceptable. First, local governments recognize that costs
outweigh any gains in requiring permits for certain processions that are other-
wise within the category for which their ordinances require permits. For exam-
ple, most cities exempt funeral procession from their permit requirements.”
Certainly, this exemption is “reasonable.” Cities are surely right to conclude that
to require a parade permit for funerals would be unseemly and offensive; that
lengthy advance notice to the city will seldom be either important or feasible;
and that even without a permit requirement, the city usually will know in
advance which funerals require special preparations by the police and city ofh-
cials.” But these observations about funerals apply more broadly.** At least for
some other parades, such as relatively spontaneous politically oriented parades,
requiring a permit would be offensive (at least to some people), requiring lengthy
advance notice would not be feasible, and effective notice will exist cven without
the permit procedure. Morecover, for many small parades, advance notice will
not really be particularly important to the city’s interests. The organizer of most
large parades for which effective advance notice would be useful will provide the
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notice under a well-designed voluntary permit system. Even if they do not, the
leaflets and advertising designed to notify potential participants of the event will
usually provide the police with adequate notice.*

Some cities already officially recognize that advance notice, although desir-
able, is not crucial. Many ordinances allow for waiver of the requirement that
parade organizers apply for a permit some specific number of days in advance.*
The Sacramento, California, ordinance® requires the city manager to issue a per-
mit (presumably immediately on demand) for any parade that “is spontancous
or organized on short notice in response to an event of obvious importance” as
long as the parade is of the type that could have received a permit if the organ-
izers had gone through the permit application process.* Sacramento properly
recognizes that the city should and can accept this added burden caused by the
lack of early notification.

Although each city is unique, other cities’ failure t{o take Sacramento’s
approach most likely does not reflect a careful assessment of the actual burden
this waiver approach would impose on the city. Most probably they have not
considered the alternative adopted by Sacramento. Moreover, many governing
officials may lack an interest in providing any more opportunity for spontaneous
parades than they believe is legally required under the “reasonableness” stan-
dard. Not everybody loves every parade. The implicit balancing of local officials
may place a low or negative value on these spontaneous, political parades. Even
if the police normally allow “spontancous” parades to proceed, the permit
requirement, by making the parade itself illegal, gives the police more options
in choosing a response and the upper hand in any negotiations with the paraders.
This gain in police flexibility, however, is illegitimate. It must be unacceptable
to achieve government flexibility by making constitutionally protected conduct
illegal. This method of gaining flexibility depends on giving the police arbitrary,
censorial power over expression,

Any balancing analysis must also consider how much serious disruption
would result because a few parades would take advantage of the voluntary
scheme’s option not to obtain a permit. The increased disruption is easily over-
estimated unless the analysis focuses precisely on the added disruption that
results because of permit system being voluntary. T will assume that a permis-
sible permit system cannot be used to restrict parades but rather can only be
used as a means for the city to obtain notice and give priority, for example, in
order to avoid conflicting parades. Given this assumption, the relevant “added
disruption” is only the disruption that results from the authorities not receiving
notice that they would have received under a mandatory scheme. There is rea-
son to think this added disruption will be minimal. Under either system, some
parades will not apply; but under either, police will still often know of these
parades in advance. Moreover, many parades for which the authorities will not
have notice will be of a sizc or nature that will not cause disruption. Finally, the
same disruption will often occur whether or not the authorities receive notice.
In each of these situations, a mandatory system would not help decrease disrup-
tion. The only situation where the mandatory system produces a gain is for the
parade the police will not learn of under the voluntary system but that would
apply under a mandatory system and is disruptive but would have been less so
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if the police had had advance notice—a likely small set. In other words, although
some parades can be disruptive, a mandatory permit system may do little to
decrease their disruption.

In practice, the mandatory permit system may even increase disruption.
Again and again violence in the parade or demonstration context results from
the police attempting to enforce the mandatory permit requirement against
those who refused to, were unable to, were unaware of the need to, or had failed
in their attempt to obtain a permit.”” Professor Herbert Gutman describes how
the famous Tompkins Square Riot of 1874 was a police riot that occurred as the
police attempted to enforce their cancelation of a meeting permit.” The Walker
Commission study of violence in Chicago during the 1968 Democratic National
Convention found that the “clearing of demonstrators from Lincoln Park,” for
which a permit had been denied, “led directly to the violence. . . . [L]iterally, it
forced the protestors into confrontation with police in Old Town and the adja-
cent residential neighborhoods.” In the south in the 1960s, police attacks on
civil rights demonstrators who had been denied permits were a substantial cause
of violence. Earlier in the century the same happened to meetings of socialists,
unionists, and the unemployed.”® Some of this violence should be attributed to
the mandatory permit system or, at least, to enforcement of a mandatory system.
Given this attribution, a plausible conclusion is that the net effect of the man-
datory aspect of the permit system is to increase violence and disruption.

In addition to depending on predictions of consequences of a mandatory as
compared to a voluntary permit system, a calculation of the benefits of a man-
datory permit system will also depend on evaluating those consequences. The
evaluation will be controversial. It is surely debatable whether or when nonvi-
olent disruption should count as a cost or a benefit. People’s capacity publicly
and legally to create turmoil and impose costs on an unresponsive government
and on the dominant society may be a valuable aspect of the right of assembly.
Thus, possibly, some disruption should count as a social benefit. Similarly,
should the effect of the mandatory permit process on the bargaining process
between the paraders and the local authorities count as a cost or benefit? The
mandatory and voluntary systems differ in how they allocate decisional author-
ity with respect to the streets between private citizens and governmental offi-
cials. As in the case of all allocative decisions, whether a particular distribution
should count as a cost or benefit will be a contested ethical or value issue. The
mandatory system distributes “wealth” to those who want greater social control
and away from those who want to parade, protest, or dissent. Of course, many
local authorities view this as a benefit. But a proper interpretation of the first
amendment may require the opposite evaluation. This difficulty in evaluating
consequences again demonstrates that totaling the benefits of the mandatory sys-
tem is inherently inconclusive. Still, on any calculation, the benefits do not seem
very extensive.

Costs of a Mandatory Permit System

If the benefits of 2 mandatory permit system are often overestimated, conven-
tional filters on thought also may cause its costs in terms of first amendment



152 Applications

freedoms to be underestimated. Three types of costs occur. (1) Even the ideal
mandatory system prohibits certain valuable types of expressive conduct. (2) It
also has the effect of coercing behavorial expressions of ideological conformity
or deference to government. (3) The abuses of the system are predictable and
unavoidable and inevitably are directed primarily at unpopular groups.

The factor that makes a permit requirement an “abridgement” rather than
just a “burden” on freedom of assembly is that it effectively makes some sub-
stantively valued and socially significant types of peaceable parades and assem-
blies illegal. Although sometimes waivable, most parade ordinances require that
people apply for a permit some number of days before a proposed march. In
contrast to the assumption implicit in these ordinances, people’s expressive
desires cannot be so routinized. All periods of our history have witnessed
socially and politically important “spontaneous” demonstrations, assemblies, or
marches. Marches and demonstrations frequently take place within a few days,
often within a few hours, after people learn of objectionable acts committed by
those in power.>! Arrests of civil rights activists in the 1960s often brought
immediate responses in the streets. During the Vietnam war, the announcement
of a new, secret invasion of Cambodia by the United States military brought
antiwar students out of university halls and into street assemblies and protests
within hours. As the authors of the Sacramento parade ordinance apparently
recognized, the typical requirement that permit applications be submitted days
before the proposed event would legally bar these important expressions of dis-
sent. This effective prohibition of spontaneous marches is a significant cost. A
society committed to popular expression and involvement in public life must
highly value the opportunity to engage in this type of immediate expression.

A second, closely related feature of most parade ordinances is in effect a con-
tent discrimination against certain expression. The ordinances assume that a
march will have an identifiable leader, a group or person who organizes and
controls the parade. These ordinances only allow the organizer or a representa-
tive who identifies the organizer or sponsoring group to secure a permit. Typi-
cally, ordinances require the permit applicant to identify a “parade marshall”
who will be in charge and who has the responsibility and the capacity to control
the march.* Although most political marches and demonstrations, as well as
cultural or festive parades, fit the mold contemplated by these requirements,
these assumptions of hierarchical structure do not always apply. For the govern-
ment to make the rights of parade participants dependent on the acts of their
leaders is itself an infringement on the participants’ freedom.” Moreover, to
assume that there will always be individuals or organizations in leadership roles
is an ideological distortion of reality. (This particular distortion reflects the
orderly world of legal or bureaucratic thinking, a world that constantly assumes
the existence of some leader or representative with whom the lawyer or official
can speak.) Basically, parade ordinances assume and, then, require organization,
planning, and hierarchy. Sometimes refusal to fit this mold is a significant aspect

*Permit applications also usually ask for varied information, including the number of par-
ticipanis—although it is not clear whether, in practice, ability to answer these questions accu-
rately is made a condition for getting a permit.
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of the expression and value-based behavior of the demonstrating group. Hence,
the permit requirement prohibits many assemblies or marches that express or
embody spontaneity, flexibility, and an anarchistic or egalitarian organization
and operates as a content discrimination against this speech. The requirement
that parades, demonstrations, and other assemblies have leaders and represen-
tative agents overtly imposes mainstream values and, if enforced, clearly pro-
hibits valuable exercises of the right of assembly.

Although not so unambiguously meriting constitutional protection, other
types of assembly are also made illegal by a mandatory permit system. An estab-
lished form of political and social protest is the surprise mass presence, accom-
panied by demands for a response, at the scene of the offensive government
action or on the steps of government power. Even if demonstrators would be
happy to persuade officials merely on the basis of reason, logic, or the rightness
of their position, dissidents implicitly realize that class or cultural prejudice
block or distort dialogue. And they recognize that their physical presence is a
form of power that can sometimes pressure the authorities first into paying
attention and then into making some response. Dissidents unabashedly and
properly try peaceably but forcefully to impose pressure through the intimida-
tion produced by numbers, solidarity, and the spotlight of their mass presence.>

Demonstrations designed to apply pressure and exercise power may also
communicate information, publicize grievances, and at times be necessary to
attract the attention of authorities. Still, this use of assembly for exercising
power cannot be easily defended on the basis of a marketplace theory of the first
amendment. An assembly’s capacity to do things—particularly to apply pres-
sure—does not fit well into a theory of first amendment rights centered on dia-
logue and rational persuasion.™ Justice Jackson summed up this view when he
treated the group nature of people’s action as constituting an illegal conspiracy
rather than a constitutionally protected association. Jackson argued that “[t]here
is no constitutional right to ‘gang up’ on the Government.””* Although later dis-
avowing reliance on the marketplace of ideas theory, Professor Abernathy like-
wise observes that given “the argument that the interchange of ideas and opi-
nions, especially on public questions, is the practice which the right of assembly
1s primarily designed to protect and encourage, one can readily see that many
parades would not fall within the intent of the constitutional guarantee.”

The court’s hesitation to conclude that a permit requirement abridges peo-
ple’s rights may reflect a similar hesitation to recognize a right to create power
peacefully, a fear of the crowd,” and an inclination to follow a marketplace of
ideas theory of the first amendment. Nevertheless, a key aspect of assembly is
its capacity to generate power through the union of people. Beyond the general
reasons to protect expression, from a liberty perspective, the primary additional
reasons to protect peaceable assembly and voluntary association is that they are
nonviolent methods of creating valued experiences, developing new perspec-
tives, and generating the power necessary to do things. Except when people exer-
cise this power coercively—that is, violate specific rights of others—the first
amendment should protect the creation and exercise of this power.”® As long as
the pressure that the assembly imposes merely involves its unexpected, unan-
nounced presence and the assertion by those assembled that their concerns
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should receive attention and their demands should be met, a liberty theory
would protect the assembly as a noncoercive method of peaceably generating
and exercising power.”’

Guerrilla theater, although often painstakingly planned in advance, also fie-
quently relies on the surprise of its unannounced staging for part of its impact.
Whenever it depends on surprise or on flexible changes in locations and timing
in order to find, attract, or confront its intended audience, this expressive form
of assembly will conflict with rules contained in most permit systems. Again, the
permit requirement would prohibit a valued and meaningful manner of peace-
able assembly, thereby abridging the right.

A second cost in terms of rights of expression is often ignored but represents
a serious conflict with first amendment values. The mandatory permit system
requires that those assembling and parading must symbolically and practically
bow to the very authorities that the paraders may strongly believe are, and that
they may assert to be, unacceptable or even illegitimate. The mandatory permit
ordinance requires paraders to go to these authorities, announce their plans, and
request permission to exercise their rights. This requirement is very close to
compelled symbolic affirmation of allegiance. When Cox v. New Hampshire®
first upheld a permit requirement in 1941, compelled afirmations of support for
our government appeared to be constitutional. The ruling precedent was a
widely criticized decision that permitted compulsory flag salutes within the
classrooms.®! Two years after Cox, the Court observed that a “fixed star in our
constitutional constellation . . . [forbids any government] official {to] force citi-
zens to confess by word or act their faith” in any prescribed orthodoxy.” In a
ruling extended in more recent cases to strike down other forms of compelled
speech,® the Court proceeded to overrule the earlier decision that had upheld
flag salutes. Importantly, the Court’s refusal to tolerate statutes commanding
compelled confessions of allegiance implicitly recognizes that the marketplace
theory’s concern that all ideas are expressed does not exhaust the force of the
first amendment. These decisions indicate that, at least at times, the first amend-
ment protects an aspect of people’s liberty, namely, their freedom not to express
support for, or deference to, their government.*

The Court’s new reasoning could be extended to parade permit requirements.
The compelled symbolic expression inherent in applying for permits has tor-
mented many groups. Some conclude that in good conscience they cannot apply
to the government for permission to exercise their rights and, therefore, must
violate the permit requirements. Nevertheless, unlike the classroom compul-
sion, the compulsion in Cox never generated widespread popular or academic
outcries. And the Court has not yet reconsidered this parallel violation of the
integrity of people’s expression.

This argument analogizing mandatory permit requirements to coerced
speech should not be overread. The compelled flag salute had a key objection-
able feature absent in the permit situation. It served no purpose other than
obtaining the speaker’s avowal of allegiance. The mandatory permit process has
other arguably legitimate purposes. Presumably, the first amendment docs not
create a general right to receive all governmental benefits or opportunities with-
out applying for a license or permit.* Neither a person’s objections to the overall
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legitimacy of the government nor to the particular permit requirements give the
person a general right to refuse to apply. Still, the objection to the mandatory
parade permit system has a stronger basis. The parade permit requirement dif-
fers from many other permit requirements. Unlike many permit situations, in
the parade context, the government requires the permit to do what people
already have a right to do—not to receive a special benefit or privilege.®® The
parader’s belief, arguably supportied by the Constitution, that the government
cannot abridge the freedom increases the offensiveness or “cost” of requiring a
person to ask for the government’s permission. The procedure forces the dissi-
dent implicitly to deny her (correct) belief concerning her right to dissent. To
force the person to seek permission symbolically states that the right to parade
exists at the pleasure of the government. Also unlike most other permit contexts,
the offensiveness of the symbolism is even greater because the specific “una-
bridgeable” right in question is a right to protest and dissent from the govern-
ment. The mandatory permit requirement systematically and routinely forces
dissidents to acknowledge, by requiring them to act out, the authority and dom-
inance of the very government against which they protest. To require the dissi-
dents to obtain permission symbolically co-opts their protected dissent.

A third cost of the mandatory permit system may, in practice, be its greatest.
Even if benign in theory, a mandatory permit system cannot be expected to be
benign as an actual, operating system. Local authorities consistently have used
and continue to use the permit requirement as a means to harass those whom
they wish to harass. Although [ cannot unambiguously prove the above claim,
even an unsystematic reading of the case law suggests the prevalence of abuse.
The courts frequently invalidate permit systems because they do not contain
adequate standards or because the local government does not apply them uni-
formly.%” Typical parties to litigation, presumably, representative of those who
have had trouble obtaining a permit, are dissident political or religious groups—
groups that local authorities often find objectionable.®® Combined, these obser-
vations strongly suggest that permit requirements are used to harass nonneu-
trally selected targets. But the litigation likely represents only the iceberg’s tip.
Harassment can occur at various points. Local officials can engage in virtually
nonreviewable harassment by merely refusing to cooperate in the permit grant-
ing process. They can give applicants an administrative runaround in obtaining
forms or information needed for the permit application. They can delay action
on particular permit applications.*” Local governments also often place unnec-
essary conditions on the grant of a permit, refuse to grant one, or selectively
enforce the law against those who do not have permits. The dissident’s sponta-
neous action, the occasionally principled refusal to apply for a permit, or the
uninformed failure to obtain a permit, may make the dissident disproportion-
ately subject to selective enforcement. As noted earlier, some evidence suggests
that local governments frequently adopted permit systems specifically in order
to harass unpopular groups more effectively.” The present abuse of the system,
however, does not depend on this historical fact. The opportunity for and like-
lihood of harassment results from the mere existence of a system in which
unpopular groups must make timely and proper requests for permission to exer-
cisc their rights. Any realistic assessment of permit systems must take into
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account their inevitable and often unreviewable susceptibility to abuse by local
officials.

A final cost of the mandatory permit system, or a benefit of a voluntary sys-
tem, relates to the comparative dynamic effects of each. Local officials are
charged with protecting the public interest, imagining and then preventing the
worst conceivable scenario of events, responding to irritated residents, busi-
nesses, and commuters, conserving city resources, and pleasing political and
often business elites. Parades, particularly parades by unpopular groups, can
conflict with any or all of these charges. Thus, the incentives placed on the offi-
cials are obvious. The most typical and most understandable administrative
response to people’s desire to use public resources is to begin by saying “no.”
The intuitive question for these officials or administrators to ask is not, “Why
should this activity be restricted?” but instead, “Why should it be allowed?”
Local officials or administrators seldom find it obvious why an activity, often
promoted by dissidents and certainly by people who will make more work for
authorities, ought to occur here and now. Saying “yes” creates more trouble,
more work, potential problems, and accompanying criticisms. The entire struc-
ture of the situation encourages local officials to limit parades and demonstra-
tions of dissident and unpopular groups’' and to discourage these groups by
making the permit application process as onerous as possible. Forms can be dif-
ficult to obtain and fill out. Requirements can be strictly enforced. Difficulties
with routes and times can be emphasized.

When officials are assigned the duty of managing public resources in the pub-
lic interest and are told to accomplish this task by writing and enforcing “rea-
sonable™ restrictions, their natural constituencies are the general public, local
elites, and other officials, both front line and higher level, with whom they inter-
act. These constituencies are always ready to complain about unnecessary waste
or about abusive or offensive use of public facilities—for example, use by dis-
sidents. Moreover, the officials who are responsible for police, management, and
clean-up functions may complain about the unnecessary problems, work, and
costs that parades and assemblies cause. From the perspective of these constit-
uencies, those people who wish to engage in first amendment protected conduct
are often the problem.

Despite these pressures, local police and city officials are often remarkably
helpful and conciliatory, whether because of respect for democratic, first amend-
ment values, or because experience teaches that failure to be helpful eventually
results in an increase in disruption and violence. Nevertheless, interaction
dynamics frequently result in the more predictable, noncooperative, restrictive
response by local officials to groups, particularly unpopular or dissident groups,
who seek parade permits. In contrast, if the first amendment would allow only
a voluntary permit system, the dynamics change. The assignment of these ofh-
cials shifts from that of writing and enforcing restrictions to offering and pro-
viding benefits in order to gain the voluntary cooperation of those engaged in
first amendment conduct. This legal change transforms both the constituency of
and the relevant pressure on these officials. Since the effect of the voluntary per-
mit system is to require the officials to secure the cooperation of those exercising
first amendment rights through agreement rather than through imposition of
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conditions, such a system changes the dissidents from adversaries into one of
the officials’ key constituencies. Since the norm is the right to parade, to obtain
the paraders’ participation in the permit process, officials must present them-
selves as easily accessible, friendly, and helpful. The incentives would be to
reduce red tape and other burdens on the exercise of rights.”

THE NATURE OF THE INCONCLUSIVENESS
OF THE COST-BENEFIT ANALYSIS

The survey of the costs and benefits of a mandatory as compared to a voluntary
permit system shows minimal benefits—some uncertain amount of reduction of
traffic problems, an unclear net effect on violence and major disruption, and the
greater capacity of authorities to dominate, control, or harass demonstrators (an
ambiguous benefit). Costs of the mandatory system include the prohibition of
certain types of substantively valued assembilies. The prohibited types of assem-
blies can and have significantly contributed to democratic progressive change.
The prohibited types are also disproportionately employed by the dissident
groups for whom constitutional protection is most necessary. Other costs of the
permit systems include; the compelled symbolic statements that are implicit in
the act of seeking permission from those whom the demonstrators may be repu-
diating; the unavoidable, predictable abuse of the system to harass and suppress
both dissidents and other groups that are unpopular with the authorities or the
mainstream community; and the allocation of decision-making authority in a
manner that encourages police and local authorities to restrict rather than sup-
port the exercise of first amendment rights, thereby limiting public expressive
activity and reducing popular involvement in the society’s public and political
life. These costs are clear and seem significant. Still, no evaluative standards
force any particular assessment of either these costs or the possible benefits men-
tioned before. Persons with different perspectives can draw different conclusions
from this rough outline of costs and benefits.

For the absolutist, the description of the minimal benefits of the mandatory
parade permit systems is relevant primarily for demonstrating that absolute pro-
tection is feasible. For the balancer the problem is more complex. First, the care-
ful balancer must identify the issue that the balancing is to resolve. The balance
arguably relates not to the actual costs and benefits of any particular permit sys-
tem but to the costs and benefits of the government’s having the authority to
enact this type of permit system. At this metalevel, the issue becomes the desir-
ability of various types of limits on the government’s decision-making authority.
For this issue, the above summary of costs and benefits may have been too spe-
cific to be informative.

The opposite may also be the problem. The “reasonable accommodation” or
balancing that most courts and commentators recommend as an approach to
time, place, and manner regulations is more specific. The balancer attempts to
evaluate the actual merits of specific rules in an identifiable context. For cxam-
ple, she might try to determine the predictable present costs of doing without a
specific mandatory permit system in a particular, historically situated city and
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then compare these costs (the benefits of having the permit system) to the costs
to freedom of expression of having that system. Sometimes the balancer even
evaluates the justification for a particular application of a rule. For these anal-
yses, this chapter’s summary of costs and benefits may have been too general.
Nevertheless, even this balancer should consider the categories developed here.
She should examine the degree to which a voluntary permit system could
achieve the goals of the permit system. She should note that laws specifically
prohibiting people from intentionally interfering with others’ movements can
legally bar a significant amount of the feared disruption—and though these laws
may not be effective 1n practice, when they are not, a permit system is also
unlikely to have stopped the disruption. This balancer should also recognize that
worst-case scenarios are most likely to occur precisely in those rare situations
when society ought to be strongly diverted from life as normal and forced to face
the problems that bring massive numbers of people into the streets. And she
should note that these worst case situations are, in any event, unlikely to be
controlled by means of permit requirements.

Once the balancer considers the costs in this way, she may conclude that the
minimal benefits attributable to the mandatory permit requirement do not out-
weigh its costs. But again, this evaluation will necessarily depend not only on
predictions concerning consequences but also on more basic value commit-
ments. Thus, the conclusion that the balancer finally reaches will depend heavily
on how she values normality in contrast to the right to dissent and to challenge
the status quo. It will depend on whether the balancer favors enforced order over
individual expression and peaceful conflict, on whether she prefers a less dis-
rupted private life or a more robust public life.

People’s preferences in relation to these value choices will also fundamen-
tally influence their inclination to rely on a reasonableness or balancing standard
or to apply more absolutist rules or principles that limit permissible regulations.
The reasonableness standard——and the operation of many permit systems-—give
some consideration to both sides of these value dichotomies, although it tends
to favor normality or order more than expression or conflict. Reasonableness is
basically defined by the status quo. Something is reasonable only in relation to
some standard and that standard is normally the existing order or, in some the-
ories, the preferences or convenience of the majority.” Likewise, absolute rules
against abridgement give both sides of the dichotomy some consideration. Pro-
tection of homeowner’s property, recognition of government’s right to dedicate
property to particular public uses, and careful definitions of “peaceable” and of
“abridge”--all provide some support for normalcy and order. The absolute pro-
hibition on abridgement, however, gives special protection to the values of dis-
sent, peaceable conflict, and public expression and disruption. And it restricts
the evaluative role of existing preferences. Moreover, it gives protection when
protection is most needed—when the majority finds suppression to be reason-
able. An absolutist approach does not allow the concern for order or normalcy
routinely to trump the dissidents’ choices.

The same value premises could determine both whether mandatory permit
requirements are acceptable within a balancing analysis and whether balancing
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and the reasonableness standard itself are acceptable. Moreover, a proper inter-
pretation of the first amendment speaks precisely to this value issue. The liberty
theory, which emphasizes the values of self-realization and self-determination
and respect for individual autonomy, can guide the irnplicit choices always pres-
ent in characterizing facts or evaluating consequences of alternative approaches.
The constitutional status of the first amendment should mean, at least in part,
that some people’s preferences to restrict other’s liberty in order to produce
greater normalcy and order are not a proper basis for public policy. Self-reah-
zation requires that we protect value-based dissent and self-expressive peaceful
deviance. Self-determination necessitates the existence of a politics and a public
sphere in which people have a right to participate. Indeed, virtually all first
amendment theorists agree that the first amendment implies the importance of
a public sphere in which political debate and peaceful conflict occur. In other
words, a proper reading of the first amendment leads to weighting the costs of a
mandatory permit system more heavily than its benefits. But, the underlying
values embodied in the first amendment also suggest the propriety of an abso-
lutist rather than a balancing approach to evaluating time, place, and manner
regulations of assemblies.

Social and political commentators frequently note and usually bemoan the
low level of popular interest in a vibrant public sphere. They decry people’s low
participation even in voting, in contrast t0 most people’s apparently intense
interest in a private sphere, which many of these commentators find overfilled
with mindless entertainment and wasteful material consumption. Here, I nei-
ther offer a remedy for this state of affairs, criticize people’s present response to
their existing options, nor even argue that our society would be better if we were
different. Still, the observations already made do contribute to an explanation
for why “we” are the way we are. The incentives and obstacles embodied in
society’s structure and the values and messages symbolically proclaimed by that
structure surely influence people’s practices and preferences. Society’s regulation
of assemblies is, of course, only one small part of this overall social structure.
Nevertheless, if these regulations are symptomatic, given the obstacles these
regulations create and the messages they symbolize, the extent of people’s pres-
ent orientation toward the private sphere should not be surprising. The prefer-
ence for the private sphere may merely reflect the incentives provided by our
social structure. On the most literal level, the value priorities symbolically
embodied in a typical parade perinit ordinance rank the private world of funer-
als first, normal commercial life (with which some ordinances do not allow
parades to interfere substantially’) second; and, to the extent that organizers
typically plan entertainment parades well in advance and that these parades are
predictably not subject to regulatory hassling, while political parades are often
quick, sometimes spontaneous, initiatives and are often subject to bureaucratic
roadblocks, the permit systems rank entertainment third, and politics fourth. Of
course, other interpretations of these ordinances are possible—explanations
could focus on the predictable problems different parades will normally cause.
More generally, however, the whole framework created by mandatory parade
permit requirements suggests a primary concern with order and a desire to rou-
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tinize public life. Surely this symbolic aspect of mandatory parade permit sys-
tems is contrary to the spirit of a robust and free public life called for by all
theories of the first amendment,

The democrat might claim that, if people want to favor private society, a
democracy must allow them complete freedom to structure their society to con-
form to these preferences. The constitutional status of the first amendment’s
preference for liberty requires that that claim be rejected. Possibly the central
justification both for providing a vital public sphere and constitutionally pro-
tecting liberty is that the legitimacy and desirability of existing preferences are
subject to doubt. The notion of democracy, in which democracy is valued
because and to the extent that it is an embodiment of respect for liberty, equal-
ity, and human dignity, assumes that people’s existing preferences are usually
the best available basis for policy choices. Promoting these preferences normally
respects people’s equality and furthers their liberty. But there should be two
caveats—first, preferences to subordinate or deny other’s liberty should not be
respected for purposes of lawmaking; second, no preferences can be expected to
be entirely free of objectionable distortions that reflect evils and blindnesses of
the existing order. Reliance on democratic choice becomes illegitimate precisely
to the extent that these choices and the preferences they reflect fail to respect the
liberty, equality, and dignity of the individual. A choice to restrict first amend-
ment rights is subject to this objection. Moreover, the propriety of relying on
people’s preferences is undermined to the extent that those existing preferences
are not subject to challenge by dissident individuals or groups. Restrictions on
first amendment rights or on a robust public sphere also leaves reliance on exist-
ing preferences subject to this objection. Provision for and protection of oppor-
tunities to challenge existing orthodoxies is the basis for the hoped-for spiral of
increasing understanding and legitimacy, for the truth that the marketplace of
ideas theorists hope will come from free debate, and for the legitimacy that the
dialectic theorists hope will make reliance on existing preferences increasingly
acceptable.” The legitimacy of our system—and, thus, the best interpretation of
the first amendment—does not require that we force people into participation
in a public sphere. But it does necessitate that society’s structure encourage
rather than discourage the flourishing of such participation. The legitimacy of
our system and our reliance on democratic choice requires that we attempt to
eliminate, not increase, the obstacles to participation in this public sphere. We
must cvaluate regulations with an eye toward possibilities for change, for dis-
sent, and for liberty rather than merely for order. This orientation should influ-
ence how we value the costs and benefits both of specific regulations and of dif-
ferent approaches to evaluating them. If this view is correct, then the legitimacy
of our system is best supported by an absolutist protection of freedom of assem-
bly.
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Absolute Protection:
Tentative Principles

An absolutist approach to time, place, and manner regulations must determine
which rules or government practices “abridge” freedom of speech or the right to
assemble peaceably. Not all laws that have the effect of restricting some speech
or assembly amount to an abridgement. For example, laws outlawing trespass
on “private” property are not unconstitutional merely because of their restric-
tive effect on some expressive conduct. Whether an abridgement occurs depends
on how the rule restricts freedom and whether restricting freedom should be
understood as the rule’s purpose.

The absolutist analysis does not balance the amount of abridgement or the
size of the “effect” against the infringement’s contribution to some public pur-
pose. Even a challenged rule’s failure to promote a public purpose only indi-
rectly affects the conclusion about whether the rule is an abridgement—for
example, by affecting the interpretation of the purpose of the rule or by violating
a governmental duty not to gratuitously restrict expression. Likewise, the fact
that, as compared to some imagined alternative, a law, such as the trespass law
mentioned above, greatly “restricts” some people’s opportunity to engage in
speech or assembly does not by itself make the rule an abridgement. Evaluating
the law’s constitutionality requires a theory of the relevant freedom and an inter-
pretation of the term “‘abridgement.”

One strategy for developing the needed interpretation is to formulate, eval-
uate, and defend various principles considered as possible implementations of
an understanding of the relevant freedom and of abridgement. The objective
would not be to find a unique, nonoverlapping set of principles that completely
embodies some underlying values such as liberty and autonomy or that com-
pletely implements the constitutional prohibition on abridgements. Rather, the
proposed principles, while individually defensible, are merely attempts to give
more operative meaning to the prohibition on laws that abridge freedom of
peaceable assembly. The proposed principles are merely exemplary. They pre-
dictably will be both incomplete and overlapping. Entirely different, although
presumably nonconflicting, principles would be possible. Nevertheless, the
enterprise of examining these noncanonical principles is justified by the practical
interest in having principles to provide guidance and the theoretical interest in
advancing our understanding of the relevant valucs.

161
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Both the practical and the theoretical facets of this project are important.
Practically, as reasoned interpretations of the notion of abridgement and of the
relevant freedom, the principles can serve as a useful alternative to reasonable-
ness or balancing for the purpose of deciding cases. Even more important, these
principies can provide lawmakers with relatively effective guidance in their deci-
sion-making as well as a relatively unambiguous standard for explaining and
defending potentially unpopular decisions that protect speech or assembly. The-
oretically, the reasoned development and defense of these principles become
part of the task of developing an adequate theory. A beneficial practical side
effect is that it can stimulate consideration of presently undeveloped approaches
to problems. A common tendency of those adopting a reasonableness orienta-
tion is to view a convenient means for advancing an admittedly significant end
as justified despite some arguably minor suppression of individual liberty. In
contrast, the absolutist approach assumes that suppression is not an appropriate
means of pursuing admittedly important ends. This premise encourages a dif-
ferent, more creative attitude that is attuned to formulating nonrepressive
means to further our goals—an orientation illustrated by the last chapter’s sug-
gestion of “voluntary” permit systems.

Although the liberty theory calls for absolute protection for individual auton-
omy and although the proposed principles will be an attempt to embody this
notion, several caveats should be kept in mind. First, in the end, any standards
or principles worth defending must be “reasonable” in the sense that they are
susceptible to a plausible, reasoned defense. This admission does not imply,
however, acceptance of the balancer’s typical methods of determining reasona-
bleness or engaging in cost-benefit calculations. Second, the defense of the prin-
ciples proposed below appears to claim that we can abstractly identify aspects
of rules or practices that should lead us to understand them as abridgements of
protected freedom. This claim might seem problematic. Various aspects of the
human condition—ranging from the continuous pattern of historical change, to
the importance and legitimacy of collective human self-determination, to the
limits of human insight, and to the nature of language and human understand-
ing—will prevent articulation of comprehensive, timeless principles.' At best,
the enterprise of proposing, defending, and implementing these principles is a
strategy for increasing our insight and improving our condition. Thus, its more
appropriate, modest claim is to be a useful method of moving toward an ever
receding reflective equilibrium.?

This Chapter tentatively evaluates six proposed principles that provide for a
more absolutist approach to various regulations of particular, time, place and
manner restrictions on assembly or speech. The six proposed rules or principles
are:

1. The government cannot restrict assemblies or expressive conduct on the
basis of content unless the content restriction does not prevent the exercise
of the valued liberty or unless 1t is necessary to provide for the constitution-
ally permissible uses to which the government has dedicated some space or
facilities.



Absolute Protection: Tentative Principles 163

2. Restrictive regulations specifically directed at assembly or expression are
unconstitutional abridgements of these activities.

3. The government cannot restrict the use of government facilities in a manner
that prohibits substantively valued first amendment conduct unless the con-
duct interferes with the constitutionally permissible purposes to which the
government has dedicated the space or facilities.

4. Zoning, that is, regulations directed at the time, place, or manner of speech
or assembly, is not an abridgement of freedom if its rationale is not hostility
to protected liberty and if it does not prevent the exercise of the substantively
valued liberty, for example, if ample equivalent channels or opportunities
really exist. (This amounts to a caveat that further specifies the notion of
“restriction” in the first three principles.)

5. a. People engaged in first amendment conduct have no right to interfere

unnecessarily and intentionally with the activities of others.
b. Nevertheless, the government cannot prohibit disruption that results
merely from the number of people engaged in first amendment activity; in a
place where they have a right to be, the government cannot favor or “accom-
modate” other activities by limiting the presence of people engaged in first
amendment conduct.

6. In providing special benefits that make assembly or speech rights more effec-
tive, the government can impose procedural conditions as long as the pur-
pose of the conditions is not to affect the content of the expression or to
restrict first amendment conduct.

Although subject to some scholarly’ and judicial criticism,* the first principle,
which prohibits content discrimination except under specific conditions, is
widely accepted.’ The ban on content discrimination should apply in all but very
limited circumstances——Ilimited circumstances that are suggested by the other
principles. For example, sometimes a content restriction implements the gov-
ernment’s dedication of a particular place at pariicular times to specific uses.
(See principle 3.) Thus, in courtrooms, judges appropriately make and enforce
content distinctions both when they silence the audience and when they rule that
lawyers’ remarks are either out of order, improper, or irrelevant. More generally,
at places where the public has no general right to be present for their own pur-
pose or to use the specific resources for expressive purposes, and if only the per-
mitted expression furthers the purposes for which the area is primarily used (see
principle 3), the content discrimination would be permissible. Although these
content discriminations limit protected freedom, they should be understood as
aimed at positively promoting a specific activity rather than at suppressing
unwanted expression. This distinction beiween promotion and suppression
attempts to implement the notion that the government can affirmatively pro-
mote majoritarian visions of the good although it cannot do so by means of
suppression of deviant visions.

The most controversial aspects of the principle prohibiting content discrim-
ination raise issues identical to those posed by the second principle. Since the
rationale for a broad interpretation of both principles is very similar, further
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development of the first principle can await discussion of the second. Here, one
tllustrative application of the first principle will show that this principle could
produce dramatic consequences, not yet realized in case law.

Apparently since their origin in the last quarter of the nineteenth century,®
parade permit ordinances have typically exempted funeral processions.” The no-
content discrimination principle, which refuses to allow the government to dis-
tinguish labor picketing from other picketing,® should also treat this distinction
as an invalid content discrimination.

A reasonableness analysis is likely to accept the existing regime of exemp-
tions for funerals. Most people would find it totally unacceptable to apply to
funeral processions the general requirement, typical of parade ordinances, that
sponsors apply for the permit several weeks before the parade. A reasonableness
analysis might justify the distinction between funerals and other processions on
grounds unrelated to a governmental wish to discriminate between different
speech. Policymakers might assume that funeral processions will be less disrup-
tive of traffic and normal routines than some political demonstrations. They
might expect that funeral processions are less likely to stir either observers or
participants into riotous action. Thus, the evil of censorship might not be pres-
ent and the reasonableness approach arguably could promote the general welfare
by allowing this content discrimination.

Further consideration demonstrates, first, the questionableness and conven-
tionality of the reasonableness analysis presented above and, second, the lack of
necessity of permit requirements for any parades. First, the general assumption
that funeral processions do not create the same problems created by other
parades can be factually wrong. Since parade-based violence may most com-
monly either be initiated by the government or result from the government
attempting forcibly to stop parades,’ if funeral processions are less likely to
become violent, this may be in part because government authorities are more
likely to treat funeral processions with respect, as illustrated by their exemption
from permit requirements. Nevertheless, historically, some of our largest, often
very politically significant and occasionally terribly disruptive parades have
been funeral processions held for political figures, labor martyrs, or cultural
heros.’”® Certainly, these processions are potentially as disruptive as other
marches. If funeral processions present the same problems as other parades, the
reasonableness analysis presented above is inadequate to account for the exemp-
tions. The most obvious additional consideration is that policymakers thought
requiring a permit for the funeral procession would be very unseemly but were
not similarly troubled by imposing the requirements on other parades, which
were thought to be less intrinsically necessary. In other words, the exemption
for funeral processions may be best explained merely by the government’s lesser
respect for, or lesser concern about burdening, other parades. Surely, such lesser
regard for the expression is not a proper justification for discriminatorily
restricting first amendment rights. Catching this evil is a central purpose of the
no-content discrimination principle.

Even if the above explanation for the exemption is wrong, the funeral pro-
cession exemption violates the principle against content discrimination. This is
the right result. Cities’ ability to manage without permits for funeral processions
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indicates that the city could also manage without imposing permit requirements
on other processions. Moreover, often real problems caused by parades can be
met by content-neutral means. For example, if the manner of movement of peo-
ple in typical funeral processions makes these processions nondisruptive, law-
makers could avoid the application of this principle by formulating noncontent
distinctions that exempt all parades exhibiting that type of movement—thereby
exempting both (most) funeral processions and any other, physically similar pro-
cessions. This possibility illustrates how the no content discrimination principle
not only provides protection for protected expressive activities, particularly the
less favored activities most in need of protection, but also encourages the devel-
opment of less restrictive means to serve the government’s legitimate interests.

Given the range of laws that inevitably affect speech and assembly, “abridge”
must be interpreted more narrowly than “affect.” The first amendment prohi-
bition on making laws that abridge the freedom can, however, sensibly be under-
stood as prohibiting laws specifically directed at restricting the protected activ-
ities. This reading leads directly to the second principle: Restrictive regulations
specifically directed at assembly or expression are unconstitutional abridgements
of these activities.

This principle requires only that the government not specially disfavor activ-
ities protected by the first amendment-—surely a reasonable requirement. Nev-
ertheless, its implementation would often provide much more extensive protec-
tion of assemblies and expressive conduct than does current doctrine. For
example, it would invalidate most prohibitions or burdens on parades, the issue
discussed in the last chapter. Normally a person is free to enter even a crowded
sidewalk and walk in the same direction as other people. A law that restricts this
activity specifically when people consciously collect together for their “walk,”
that is, when they assemble, or that restricts this activity specifically when people
engage in the activity for expressive reasons, is a restriction directed at assembly
or expression. According to the second principle, this law “abridges” assembly
or expression. Likewise, whether or not the government can generally prohibit
burning a flag, a rule that specifically prohibits burning a flag as a means of
expression* is impermissibly directed at expression.'' In contrast to a rule that
prohibits holding “objects” in a manner that blocks other people’s views, a rule
against hand-held signs or posters at school board meetings is obviously directed
at restricting expression. Under the second principle, that rule too is
unconstitutional.'

While the prohibition on restrictions directed at first amendment conduct
has quite dramatic consequences, this principle never prevents the government
from stopping activities that, independently of their expressive or group assem-
bly aspects, cause some problem. First amendment conduct is permissibly sub-
ject indirectly to regulation when the nonexpressive aspects of the conduct
“cause” an evil. A statute can directly regulate the nonexpressive aspect of
blocking of an intersection, the fire, or interference with vision, even though the

*18 U.S.C. Sec. 700 prohibits “knowingly casting contempt upon any flag of the United
States by publicly . .. burning. . . it.” (Emphasis added.)
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statute thereby restricts expressive conduct. The second principle merely means
that a statute cannot directly identify the first amendment conduct as the pro-
hibited evil.

Thus, at least under this principle, the Court properly upheld an ordinance
that prohibited anyone “on ... grounds adjacent to any building in which a
school . . .18 in session . . . [from] willfully . . . making . . . any noise or diversion
which disturbs . . . such school session.”'® This noise ordinance, at least as writ-
ten, does not discriminate against first amendment conduct. It apparently
equally prohibits loud construction activity and loud protest demonstrations
during school hours. Likewise, the government can protect the quiet of the home
by requiring outsiders to respect no trespassing or no solicitation notices posted
by the occupant, can raise revenue by generally taxing the sale of goods, or pre-
vent littering by prohibiting littering. In contrast, the Court has struck down
laws pursuing these goals by specifically regulating expressive activities. It has
struck down a ban on door-to-door canvassing, a tax specifically on newspapers,
and a ban on leafletting justified as a means to prevent litter."* Although nar-
rower explanations can be given for these decisions, each decision illustrates a
result required by the second principle.

Both the first and second principles are compatible with regulations that
attack virtually any evil. Still, these principles’ requirement that restrictions be
formulated without reference to first amendment conduct would be unaccepta-
ble to an advocate of balancing. For example, although a noisy political dem-
onstration and construction work might both cause the same interference with
various public or private interests, a policymaker might reasonably conclude
that in particular circumstances the construction work 1s sufficiently valuable
that its negative aspects should be tolerated. This policymaker, however, might
reach the opposite conclusion about first amendment conduct or about certain
content-based categories of first amendment conduct. In these circumstances,
application of the first or second principles could prevent the government from
legislating welfare-maximizing distinctions. Likewise, these principles require
rejection of finely tuned legislation based on empirical assumptions that people
engaged in certain first amendment protected conduct are more likely to cause
disruption and become involved in violence than are those engaged in other
activities. (Of course, this result arguably is also required by the long accepted
first amendment doctrine that a mere tendency of expressive conduct to cause
violence, as opposed to a speaker’s purposeful creation of a clear and present
danger of violence, does not justify a law prohibiting the conduct.')

For example, the University of Oregon once proposed to prohibit people on
campus possessing any “sticks and rigid handles . .. affixed to any hand held
sign, placard, or banner”'® and justified the proposal as a safety measure. The
university did not suggest a more general, campus-wide ban on people possess-
ing sticks and rigid handles, which presu