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#IBelieveHer
Keywords
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It was Northern Ireland’s #MeToo moment: thousands took to social media in response to the acquittal of two international rugby stars for rape. In March 2018, after hearing nine weeks of evidence, a jury took less than four hours to acquit Ulster rugby
 union

 players Paddy Jackson
 and Stuart Olding
 of raping a woman they met at a nightclub. Two other men, Blane McIlroy and Rory Harrison, were acquitted of exposure and attempting to pervert the course of justice respectively. The complainant—let’s call her ‘Moira’—had gone to Jackson’s house with the men and three other women whom she did not know. Moira said that she had kissed Jackson in his bedroom and prevented him from undoing her trousers, and after spending some time downstairs with the others, she put on her high heels and returned to the bedroom to get her handbag, intending to leave. She did not know whether Jackson
 followed her upstairs or was already in the room, but said that he pushed her onto the bed and raped her. According to Moira, Olding
 came in, undressed, and forced her head onto his penis, although she had clearly said ‘no’. McIlroy then entered the room, naked, demanding that she ‘fuck’ him, to which she replied, ‘How many times does it take for a girl to say no for it to sink in?’ (McKay 2018). She fled the house. Harrison helped her to get home and comforted her in a taxi as she sobbed.
The next day, the men boasted on WhatsApp

 about ‘spit-roasting a bird’, and ‘Belfast sluts’, sharing pornographic videos (see Beattie 2018 for a complete transcript). Moira texted friends that she ‘got raped by 3 Ulster
 fucking rugby scum brilliant fucking night’, telling them that she did not want to report it for fear she would not be believed. She had been bleeding profusely, and a rape exam showed a significant vaginal tear. Immediately after Moira texted Harrison that ‘what happened was not consensual’, and he replied ‘Jesus. I don’t know what to say’, Harrison texted McIlroy: ‘mate the scenes last night were hilarious’. Several messages between the men were deleted and never recovered. Ulster rugby suspended Olding
 and Jackson
 for the duration of the trial, but, contrary to the popular myth that rape complaints ruin male athletes’ lives


 (addressed in Chapter 5), they both secured contracts with French clubs for the European summer of 2018. London Irish drafted Jackson in May 2019 (although not without controversy, as the club’s main sponsor Diageo withdrew their support).
Thousands of protestors took to the streets as well as Twitter

, both during and after the trial, expressing frustration with the implicit misogyny in the men’s social media posts, the fact they left Moira bleeding and hysterical without showing any concern for her welfare, and the failure of the justice system to protect rape victims. The #IBelieveHer movement coalesced around a footballer case because of the unprecedented amount of coverage it received. Olding and Jackson were well-known in Belfast, as stars of one of Northern Ireland’s main men’s sports, and interest in the case was strong. The public galleries were full each day, but only a tiny fraction of the city’s population of around 626,760 (World Population Review 2019) could attend in person. A section had to be cordoned off to accommodate the influx of media (McKay 2018).
Of course, as is the case internationally, the media is the point of access to the courts for the overwhelming majority—they understand the courtroom events and the crimes that are prosecuted in them only through the stories told by journalists
 and their editors. This places a large amount of responsibility on journalists
 who cover the courts—court reporters,1 as they are called in Australia—to give a fair and accurate view of the legal process and the justice system as well as an individual case. In the case of footballer rape, which attracts public interest worldwide and occurs with alarming frequency, media reporting can play a significant role in furthering public understandings of the crime through debate and raising awareness about sexual violence. The significant role that men’s football plays in the national imaginary of countries like Australia, New Zealand, the USA and the UK (not to mention most of Europe and South America) ensures that such cases will attract a high volume of media coverage. This means that cases like Ulster rugby
 can shine a spotlight on misogynist attitudes that are often rife in these sports, as even the men’s admitted behaviour showed a disregard for Moira’s welfare, and the humanity of women in general. However, these cases can also prominently feature rape myths

, stereotypes and the victim-blaming strategies that defence lawyers
 employ in an attempt to create ‘reasonable doubt
’ in the minds of jurors, sometimes reinforcing these myths and stereotypes. Research shows that jurors’ judgements in rape trials are more strongly influenced by what they already believe about a sexual crime than what they hear in the courtroom, or how it is presented (Taylor 2007). Media reporting can have a profound influence

 on public adherence to such myths, which influences

 juries (who are drawn from the public after all) as well as widely held understandings of the crime. Renae Franiuk et al. (2008) found that participants who read news articles that reinforced rape myths

 were more likely to believe that an accused athlete was innocent, but conversely, participants exposed to media reporting that challenged


 rape myths

 were less likely to believe that the accused was innocent. This was true whether the article was about the specific rape case or a different one. Thus, as well as being fair to the accused, an ethical court reporter should endeavour to represent sexual violence in a way that is also fair to the complainant, and avoids endorsing myths and stereotypes.
Football and Sexual Crime in Australia
From 1998, media reports surfaced periodically of sexual crime involving players from Australia’s two main football leagues, the Australian Football League (AFL


) and the National Rugby League (NRL


). However, it was not until February 2004, when at least six players from the Canterbury Bulldogs
 rugby league

 team allegedly raped a woman at a Coffs Harbour swimming pool, that football and sexual crime became front-page news. Just a month later, in March 2004, St Kilda AFL players Stephen Milne
 and Leigh Montagna
 were investigated for rape. Although no charges were laid at the time, many began to publicly question the sexual culture around men’s football, and why such cases are so frequent. However, such questioning was not always constructive. While journalists
 like Jessica Halloran and Jacquelin Magnay continually drew attention to problematic sexual cultures and the tendency to dismiss or downplay rape complaints (e.g. Halloran and Magnay 2003, 2004), others put the blame squarely on women (e.g. Sheahan 2004).
Previous research has shown that gendered myths and stereotypes characterised media reporting on these earlier cases that did not reach court (Waterhouse-Watson 2013). There are similar findings of stereotyping in international cases such as the retrial of UK soccer player Ched Evans
, convicted of rape in 2012 and acquitted at a retrial in 2016 (Royal 2019), and proceedings against US basketballer Kobe Bryant
, against whom rape charges were dropped in 2004 (Franiuk et al. 2008, Franiuk, Seefelt and Vandello 2008); Bryant
 settled a civil suit out of court in 2005, on undisclosed terms (Johnson 2005). In the Australian cases 2004–2009, narrative and discourse analysis revealed that popular woman-blaming stereotypes

 were often evoked, including the ‘predatory woman








’, who hunts down footballers for sex
; the ‘woman scorned

’ who makes a false rape complaint out of revenge; the ‘gold digger





’ who makes a false complaint for money; and the ‘groupie





’, who wants to have sex with any and all footballers and therefore cannot be raped (Waterhouse-Watson 2013, 20–26). Grammatical constructions were also used repetitively to deflect blame for anything that occurs in relation to the cases away from footballers and onto women (Waterhouse-Watson 2009, 2012a, b, 2013), resulting in a ‘narrative immunity’ for footballers against being held accountable for rape. When the accused is a person of colour, racist stereotypes






 also typically feature in media reports (Moorti 2002; Lawrence 1999; Markovitz 2006).
Significantly, why these kinds of narratives are so prevalent has not been investigated, and it would be simplistic, unfair and defeatist to conclude that all such stereotyping occurs just because journalists
 are sexist and/or racist. Court reporters can only work with the source material provided in the courtroom and must abide by strict rules and legislation, as detailed in Chapter 2. But how do they transform that material—often several hours of arguments and evidence each day—into a 200-word story? What processes and practices do court reporters follow, and what factors within media organisations and the courts shape the stories that are told? Media reports follow different narrative conventions from the courtroom and will inevitably evoke different meanings from those a spectator who witnessed the proceedings, or a juror, might. Thus far little is known about the complex factors at work, and previous research has typically focused on the reporting itself without comparing it with any source material, or gaining the perspectives of those who produce such reports.
As this book shows, journalists
 are often navigating sexist and racist narratives that are presented in court, and a tension may arise between what might seem a fair

 and accurate representation of the case at hand, and a fair representation of sexual crime more broadly. Even journalists
 who endeavour to present an unbiased account may at times perpetuate myths or stereotypes about sexual violence through a range of factors, including subtleties of language and story construction, and persistent beliefs in the community about women, men and sex
, which understand these categories in binary, cis-gender terms.2

The Project3

This book is the culmination of a three-year investigation that brings together media reports, transcripts of the trials they cover (where available), and interviews with 17 current or former Australian journalists
 who had decades of court experience between them—13 women and four men. The triangulated approach allows the perspectives of those who produce media narratives and the source material they draw on to inform analysis of the media reports produced. This approach allows for a nuanced understanding of the processes court reporters follow, as well as the constraints from within the courtroom and newsroom that affect the reports created. It also enables concrete recommendations for change, informed by insights from those who practise the craft as well as examples of that practice at work.
I focus on the only five sexual crime cases involving Australian footballers that had proceeded beyond a committal hearing prior to March 2018, when the research phase of this project concluded: rugby league player Brett Stewart
, acquitted of sexual assault
 (rape) and indecent assault
 (sexual touching
)4 in 2010; former Australian

 rules player Andrew Lovett
, acquitted of rape in 2011; rugby league player Blake Ferguson
, found guilty of indecent assault
 (sexual touching
) in 2013; former Australia rules player Stephen Milne
, charged with rape over a 2004 incident who pleaded guilty to the lesser charge of indecent assault
 in 2014; and Australian rules

 footballer Majak Daw
, acquitted of rape in 2016 over a 2007 incident.5 The five cases are all different—in circumstances; timing; the degree (if any) of acquaintance between the defendants and complainants; the presence of other witnesses and what they witnessed—yet there are many commonalities in the way the cases were prosecuted and reported, as this book will show.
Interview participants worked or had worked at News Corp
, Fairfax
 (now Nine)6 and/or AAP
 (Australian Associated Press newswire service), in New South Wales, Victoria or Queensland. News Corp publications, owned by Rupert Murdoch, are tabloid in style and format and include Sydney’s Daily Telegraph


, Melbourne’s Herald Sun


, Brisbane’s Courier Mail


, and Adelaide’s Advertiser


. Fairfax publications are traditionally broadsheet, although they are now published in tabloid format, and include the Sydney Morning Herald


, Melbourne’s Age


 and the Canberra Times


. News Corp also owns the conservative national broadsheet the Australian


. Interestingly, several participants had worked as sports reporters prior to doing the court round, and were familiar with footballer sexual crime cases they had not reported on. While I approached many more journalists
 for interview, most did not respond to my requests. I use pseudonyms for all complainants, to protect their identity but also humanise them, so that they appear throughout the book as people rather than an anonymous and depersonalised ‘complainant’.
The Cases

Brett Stewart


Although Stephen Milne’s
 case was the earliest of the five, in 2004, Brett Stewart was the first elite Australian footballer of any code to proceed beyond a committal hearing
 for a sexual crime. On 6 March 2009, Stewart was the NRL’s ‘poster boy’, starring in a $1.5 m campaign to promote the league, and celebrating the Manly Sea Eagles’ season launch. Less than 24 hours later, the media reported that Stewart had been arrested for sexual assault
, having got drunk at the launch. Four days later, Stewart was charged with sexually assaulting a 17-year-old girl (whom I will call ‘Cathy’), and suspended for four matches by the NRL for ‘bringing the game into disrepute’. Cathy said that Stewart sexually assaulted her with his finger, and kissed her against her will while she was outside the apartment block where they both lived, smoking a cigarette. Stewart said that Cathy told him she had seen him on TV and ‘asked for a kiss’. According to Cathy’s father, she was ‘pale and shaking’ when she arrived home, and he went after Stewart when she told him what had happened. The father’s identity was leaked to the media, and the fact that he was once convicted of fraud was used to imply that the complaint must be false.
Stewart’s committal hearing
 took two days—4 February 2010 and 23 March 2010—after which Magistrate Paul Cloran ruled that there was sufficient evidence for a properly instructed jury to convict, and ordered Stewart to stand trial. After a 15-day trial, the jury took 90 minutes to deliver a ‘not guilty’ verdict on 29 September 2010, just over 18 months after the incident.

Andrew Lovett


When Lovett was reported for rape on 24 December 2009, he was immediately suspended from his club, St Kilda, before he had played a single game with them. ‘Lavinia’ had gone out to a bar with her friend, ‘Helen’, where they met Lovett and his teammate Jason Gram. Lavinia rarely drank, and witnesses agreed that she became highly intoxicated. Lovett and Gram convinced Helen that they should all go back to Gram’s apartment together, and once there, they put Lavinia on Gram’s bed to sober up. Helen was physically unable to move Lavinia from the bed as she was so intoxicated, and left her there to sleep. According to Lavinia, ‘I remember realising that someone was having sex and I scrambled away and said “No,” grabbed my phone and I texted for help … When he stopped, I realised what—was going on and what he possibly could have done and I flipped out’. Lavinia said she soon recognised the man as Lovett, with whom she had barely spoken. According to Lovett, they had consensual sex. Lavinia was found shortly afterwards, huddled by the front door, crying and in the foetal position. Police were called. Lovett was charged with two counts of rape in February 2010; he was committed for trial in August 2010 and acquitted on both counts in July 2011. Lovett never returned to elite football, and he took St Kilda to the Supreme Court for a financial settlement (see Waterhouse-Watson 2016a for further details). He was convicted of assaulting a woman in February 2018, having also been charged with assaulting his then-girlfriend in 2006 and issued an Apprehended Violence Order (AVO).
Stephen Milne
In February 2004,
Stephen Milne
 and Leigh Montagna
 met ‘Anne’ and ‘Mary’ at a family day for their AFL club, St Kilda. Montagna
 had had a casual relationship with Anne a year earlier; neither of the women was acquainted with Milne. They arranged to meet later that night, and the four drove to Montagna
’s house which he shared with another teammate. Montagna
 and Anne had sex; Mary and Milne did the same. The men swapped partners without Anne’s knowledge, and when she realised she was with Milne rather than Montagna
, she was horrified and left the house with Mary. The next day, Anne went to the police and reported Milne for rape. The Director of Public Prosecutions did not press charges. In 2010, Scott Gladman, the detective in charge of the investigation, gave a television interview in which he said he had been pressured to drop the case, and key evidence had gone missing. He was told ‘she’s just one of these footy sluts that runs around looking for footballers to fuck. You’d better make this go away’ (Channel 9 2010). In 2012, an Office of Police Integrity investigation found evidence was still missing from the file, and that there had been a conflict of interest with detectives at the station as they were involved with the football club. The case was reopened and charges laid in 2013. After a four-day hearing, Milne
 was committed to stand trial on four counts of rape (later reduced to three), but he pleaded guilty to a single, lesser charge of indecent assault
 in November 2014 under a plea negotiation
 agreement. He was fined $15,000 with no
conviction
 recorded.

Blake Ferguson


In June 2013, Blake Ferguson was arrested and charged with indecent assault
, for putting his hand up the dress of a woman he didn’t know and (allegedly) squeezing her vagina, while at a nightclub in Cronulla, on Sydney’s south coast. CCTV footage showed that the woman immediately slapped him and pushed him. It was the night before Ferguson was due in camp to prepare for State of Origin Game II, an annual best-of-three rugby league competition between representative sides for Queensland (Maroons) and New South Wales (Blues) and one of the biggest events on the rugby league
 calendar. Ferguson was out drinking with his teammate, Josh Dugan, who had been sacked from the Canberra Raiders earlier that year after he and Ferguson were caught taking selfies while drinking on a rooftop when they were supposed to be at training. Ferguson was dropped from the Origin side when charges were laid and suspended for five weeks by the National Rugby League (NRL


). Dugan was not implicated in the assault and maintained his spot.
Ferguson was found guilty of one count of indecent assault
 in December 2013, a crime carrying a maximum penalty of five years’ imprisonment, and was consequently deregistered by the NRL


 and sentenced to a two-year good behaviour bond in February 2014. He appealed, and the sentence was halved with no conviction
 recorded in June 2014; the (male) judge ruled in favour of Ferguson’s claim that he touched the victim’s inner thigh, rather than the victim’s claim that he squeezed her vagina.
Majak Daw
When he was drafted to North Melbourne
 in 2013, Majak Daw
 was hailed as ‘making history’: the first Sudanese-born person to play Australian football at the highest level. However, in 2014, he was charged with three counts of rape dating back to 2007. Daw was at a party with other members of his high school class, including ‘Katie’ and her friend ‘Jane’. At one point, Katie became upset, and she and Daw walked away from the party. Katie says Daw threw her down on the ground and raped her. Daw says Katie came on to him, and they engaged in some consensual sexual activity, but not intercourse. Jane went looking for Katie, and according to her testimony, heard Katie screaming and crying. She found Daw on top of Katie, and threw a bottle at him to get him to get up. Katie did not report the alleged rape, but the whole class knew about it; she disclosed to a teacher after she was teased about it in class. She said that she ultimately went to police because she ‘was sick of having nightmares’ and thought she could get some closure once she ‘got it out in the open’. After a two-day hearing in December 2014, Daw was committed to stand trial on three counts of rape. He was acquitted in December 2015.
Chapter 2 provides an introduction to the Australian

 legal system and practices of court reporting, situating the various laws which govern how media may cover the courts in an international context, comparing them with countries like the USA

 and UK

. I address perceived problems in the relationship between the media and the courts, drawing on published criticisms by members of the judiciary and responses from interview participants, addressing issues such as balance
, fairness, sensationalising
, access to
 information, changes in the digital era, and the question of trust between judiciary and media. I also consider how recent changes to the way newsrooms operate affect court reporting specifically, including changes

 to budgets

, staffing, resourcing, journalism training

, and the rise of social media.
Using reporting on the committal and trial of rugby league star Brett Stewart
 as a case study, Chapter 3 explores complex questions of ethics
 in court reporting on sexual violence. From interviews with court reporters, I identify two main approaches to ethics
, one which sees the court reporter’s role as reproducing what happens in court and relies on a traditional view of journalistic objectivity
, and the other seeing a responsibility to ‘protect’ complainants and not emphasise problematic defence strategies. I propose a narrative theory 
for court reporting, which positions court reporting as a ‘hybrid’ genre
 between legal narrative and news reporting. I show how genre
 conventions grant particular kinds of significance to events and speech acts. Subtle discursive and narrative strategies privilege either the prosecution or defence’s narrative, portraying the defendant or complainant as ‘guilty’ even without overt sensationalising
 or vilification.
The complainant’s testimony
 is at the heart of any rape
 case, yet inside and outside the courtroom her words are often replaced by those of lawyers, judges and other witnesses, as in Australia legal restrictions typically restrict journalists
’ access to the testimony
. Chapter 4 explores the various ways in which a complainant’s version of events is presented in the courtroom and media, focusing on Milne
, Lovett
, and Daw
. It considers the effects of media access on the way a rape case can be articulated in the press, when the testimony
 is not available at all, or only several days in to the trial, showing how structure

, within individual articles and across a trial, can (unfairly) prioritise one side over the other. It particularly considers framing devices
 that subtly undermine the complainant’s testimony
, arguing that while such testimony
 need not be presented as ‘fact’, framing it with suspicion from the outset feeds the persistent myth that women’s speech about rape is inherently untrustworthy. Recurring grammatical structures reposition the complainant as an attacker and the alleged perpetrator

 as her victim. Structural choices as well as language and sentence structure can evoke victim blame

 and rape myths

 and stereotypes—in these cases, the ‘groupie

’, ‘woman
 scorned

’, ‘party




 girl

’, ‘attention-seeker








’ and so-called promiscuous complainants. The final section, which addresses the one case with a plea of guilty, shows how even with a finding of guilt, a victim’s perspective can be marginalised, and the victim herself subjected to suspicion and blame

.
Although members of the court routinely admonish jurors to disregard the fact that the defendant and some witnesses are footballers, the sport remains integral to narratives in both the courtroom and media. As Chapter 5 shows, football is not a benign or neutral marker, as its use grants a privileged status to footballers which manifests in various ways that protect the accused and marginalise the complainant. Focusing on Milne
, Lovett
 and Ferguson
, I show how football can be deployed as a marker of moral standing for a male footballer, but conversely, it can also mobilise victim-blaming stereotypes such as the ‘groupie

’, which malign the complainant’s character and cast doubt on the claim. The impact of a conviction
 (or even a charge) on a footballer

 is also frequently foregrounded; bestowing victim status in this way marginalises sexual violence and downplays the seriousness of its impact on victims


. Focus on football in the media in connection with a rape
 case further marginalises sexual violence, implying that the sport is more important.
Chapter 6 examines the problems of representation when an alleged perpetrator is a person of colour, putting forward an intersectional approach to race and sexual violence. Considering the long history of discrimination against people of colour in the legal system and media, I analyse representations of race and racism in the cases of Lovett
, Daw and Ferguson
. I show how thematising or otherwise drawing attention to race tends to either malign the alleged perpetrator (and all people of colour), or malign the complainant (and all victims/complainants), whether the references are drawn from the court case or not. I show how race-based stereotypes can be evoked indirectly in media reports, portraying people of colour as childlike, irredeemable drunks, or innately criminal.
At the end of each chapter, I present some recommendations of ways to understand and address the issues raised, and the final chapter draws these together, outlining ways to move forward informed by journalists
 with many decades of court experience between them. While some of the details may be specific to Australia, the lessons of footballer sexual crime are also relevant for journalism in international contexts: the ways in which ethical reporters can fulfil the potential of their role to advance public understandings of sexual violence.
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Footnotes
1Not to be confused with stenographers, who transcribe court proceedings verbatim.

 

2‘I am conscious that throughout this book I am often using language that positions gender in binary terms. Mostly, this is because the cases I analyse are between cis women and cis men (those who were assigned female at birth and identify as women, and those who were assigned male at birth and identify as men), and gender is inscribed in this way in the texts I analyse. While rape law mostly recognises different trans bodies, and uses ostensibly gender-neutral language (see Chapter 2), courtroom narratives still employ these same logics. Further, as Lenise Prater argues, there is a risk of ‘obscuring the received understanding of gender as a binary’ of texts that uphold a binary logic by using language that specifically includes trans, intersex or non-binary identities to analyse them (2012, 33). Indeed, nor do I want to exclude trans women and men by default by using ‘cis women/men’ throughout, as this would imply that only cis people could be considered in these terms. When I employ the categories of ‘women’ and ‘men’ more broadly throughout this book, they include both cis and trans people.

 

3See ‘Appendix: Methodology’ for further details.

 

4See Chapter 2 for explanations of the variations in terminology between states, and recent changes to nomenclature.

 

5In 2001, rape charges were dropped against Adam Heuskes
 and Peter Burgoyne
 (AFL); Heuskes
, Burgoyne
 and Michael O’Loughlin
 contributed to a $200,000 payment to the complainant, in exchange for a confidentiality agreement. Anthony Laffranchi
 and Michael Crockett
 (NRL) were both charged with sexual assault
 (rape) over separate incidents in 2008, but neither case proceeded beyond a committal hearing
. Rugby league’s Jarryd Hayne
 was charged with two counts of aggravated sexual assault
 (rape) in 2019, and Jack de Belin
, also an elite rugby player, was charged with aggravated sexual assault
 (rape) in company along with amateur rugby player Callan Sinclair in December 2018. Two additional sexual assault
 charges were added in May 2019. All three were yet to be committed for trial at the time of writing. While originally charged with assault with an act of indecency, NRL player Scott Bolton
 pleaded guilty to the lesser charge of common assault and was placed on a 12-month good behaviour bond in January 2019, with no conviction
 recorded.

 

6In 2018, Fairfax
 Media and Nine Entertainment Company (originally a free-to-air television network) merged to become ‘Nine’. At the time of the interviews and all the cases under examination in this book, the company that owned newspapers including the Sydney Morning


 Herald was known as Fairfax, and I will refer to it as such throughout the book.
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If someone makes a mistake … it generally tends to be a judge or a barrister will go, ‘Yeah, media always get it wrong’.

—former NSW court reporter
You’re not trusted. Journalists don’t have a great reputation. And the assumption is that you’re—they’re—up to no good.

—former QLD court reporter
Keywords
JournalismCourt reportingRapeLegal systemsOpen justiceSocial media
In August 2016, a journalist
 from news website Yahoo7 was herself the subject of headlines when she caused a mistrial in a high-profile Victorian murder case. Having not been in court to hear any of the trial of Mataio Aleuia, Krystal Johnson added quotes from the victim’s Facebook

 page to a Herald Sun


 court report and republished it under her own byline. The new material had not been presented to the jury as it was considered highly prejudicial, and in Australia, publishing anything that has not been put before the jury while a case is before the courts is subject to criminal charges. Jurors are always directed not to look at media reporting on their case—including social media—but the restrictions are in place to minimise their exposure to other information. As a result, the judge ordered the jury discharged. Johnson was convicted of sub judice


 contempt of court in November 2016 and placed on a two-year good behaviour bond, while Yahoo7 was fined $300,000.
The judiciary and journalists
—particularly Herald Sun


 court reporter Wayne Flower
 whose story Johnson ‘lifted’—were scathing of her error, labelling her ‘bumbling’ (Flower

 2016a) and ‘bungling’ (Flower

 2016b), with the prosecutor at Johnson’s hearing calling the report and its implications ‘extraordinary’ (Flower

 2016b). Somewhat ironically, as she wasn’t one, Johnson suddenly became the public face of court reporting. As a former NSW court reporter remarked, when one journalist
 is in trouble with the courts, ‘[i]t reflects badly on everyone’, feeding negative perceptions of journalists
 amongst the judiciary as well as the general public.
Many of the court reporters I interviewed in August–September 2016 brought up the Johnson case, and they were often critical of her mistake. Some thought that it would not happen to any of the court reporters they knew, citing improper training or ‘shoddy’ practices at Yahoo7 that are different from established mastheads. However, others acknowledged that it was not such an unthinkable case. One NSW court reporter said:Nobody wants a cowboy coming in there … I think all the court reporters—or ex-court reporters—I knew, just cringed at that one. It’s kind of your worst nightmare. Given the pressures on reporters these days, you can kind of see how it happened, but at the same time, it’s just so careless and irresponsible.



While the Yahoo7 case was an obvious breach of the law for Australian journalists
 and courts, who roundly condemned Johnson and Yahoo7, this would not necessarily be the case overseas, as jurisdictions such as the USA view freedom of the press as the freedom to report whatever they can find out about a case. And while it creates headlines, breaching legal restrictions is not even the main difficulty in the relationship between the media and the law. The bulk of this chapter is dedicated to teasing out issues from both the judicial side and the media side.
The following section presents an overview of the court system in Australia and legislation to orient the reader to the cases analysed in this book. I outline the broad purposes of court reporting under the overarching principle of ‘open justice’, and the legal restrictions and conventions associated with the craft, highlighting those particularly relevant to sexual crime. I situate Australian practices on an international spectrum, although a complete account of all global jurisdictions is beyond the scope of this book given the amount of variance even between states in Australia and the USA. Addressing perceived problems with balance, fairness, sensationalising
, access to information
, changes in the digital era, and the question of trust, I consider how recent changes to the way newsrooms operate impact on the craft of court reporting specifically. These include budgets

 and staffing, changes

 to journalism training, and the rise of social media. Significantly, although the journalists
 I interviewed had strong awareness of the problems and criticisms

 and take steps to counter them, their approaches are generally individually developed rather than learned through formal training

, and so unlikely to be universal.

The Australian Legal System: An Introduction



Like others based on Common Law, Australia has an adversarial legal system, where two ‘sides’, prosecution and defence, present their cases before an impartial legal representative—a judge or magistrate—who decides which law applies to a particular case, ensures legal processes and trial procedures are followed, and decides the sentence if a defendant is found guilty. In all Australian states and territories, there are three levels of court, and although the role each plays in criminal matters varies from state to state, broadly speaking: the lowest court is called the Magistrates’ or Local Court, where less serious offenses such as indecent assault
 are heard before a magistrate, and committal (preliminary) hearings held to determine whether there is enough evidence for a more serious criminal matter to proceed to trial (see below for further details). District or County Court is the next level up, where more serious matters (including rape) are heard before a judge, and often a jury. In 2012–2013, 50% of cases heard in the Victorian County Court were sexual offences (Criminal Law Review 2015, 2). These include full criminal trials, as well as appeals arising from matters heard in the Local or Magistrates’ Court. The Supreme Court is the highest in each jurisdiction, and while it does hear jury trials, only the most serious crimes such as murder are tried here. The Supreme Court also hears appeals from any of the lower courts. While there are several branches of the two lower courts in each state, the sole Supreme Court is located in each capital city. All courts may also hear civil matters, with the most complex reserved for the Supreme Court.
As a forum for deciding whether a case should proceed to trial, an Australian committal hearing
 plays a similar role to that of a preliminary hearing in the USA

 (Neubauer and Fradella 2018, 299–301) or Canada

 (Canadian Judicial Council 2007, 18). A committal is held before a Magistrate (no jury); both prosecution and defence are represented and can present evidence; and the proceedings are typically held in open court, with media able to be present (with notable exceptions, to which I will return below). Unlike US

 preliminary hearings, all normal rules of evidence apply. It is a matter of procedure rather than only available on request as in Canada

, and Canadian preliminary hearings are held in closed court. There is no Australian equivalent of the US

 grand jury
, which is conducted in strict secrecy between the prosecution and a group of citizens, in the absence of the defence and defendant. A grand jury
 can be held instead of a preliminary hearing, which it typically is at the federal level, although many states no longer use them (Kuckes 2004, 14). The prosecution may also take a case to the grand jury
 after it has been dismissed at a preliminary hearing (Neubauer and Fradella 2018, 300).
Typically, an Australian committal hearing
 has a less coherent structure than a trial and only parts of the relevant information are spoken aloud in the courtroom. There are usually no opening or closing statements; the police prosecutor1 tenders statements from prosecution witnesses, whom the defence is permitted to cross-examine if they have obtained permission. As a main purpose of a committal hearing
 is for a magistrate to assess the prosecution case and determine whether it should proceed to trial, it is not necessary to the legal process for the statements to be read aloud, only for the magistrate to read them. The other main purpose is for the defence to know what the case against them is and test that evidence, and as they must be provided with the full brief of prosecution witness statements prior to the hearing, it is not necessary for the defence to hear them read either. Indeed, it would be extremely time-consuming and not necessarily the best use of court time for every statement to be read in full, given the primary audiences. Nevertheless, it is a public court proceeding, and as such, an observer in the courtroom should be able to understand what the case is about, and more particularly the journalists
 who cover the courts. In NSW and Queensland, court reporters can typically obtain a ‘fact sheet’
 or summary of the police case, but in Victoria

 this is usually not allowed, which creates difficulties for court reporters in establishing what the case is about, and can mean that their understanding is limited (see below for further discussion).
Criminal trials, held before a jury, typically follow the same structure: judge’s introduction to the jury (how to assess evidence, etc.), prosecution opening statement, defence opening statement, prosecution witnesses with cross-examination
 after each, defence witnesses (if any) with cross-examination
, prosecution closing statement, defence closing statement, judge’s directions

 to the jury, verdict, sentencing (if guilty). As Sandra Harris points out, the structure of trials ‘does not reflect … any discernible relationship to the events in question which are at the centre of the trial itself’ (2005, 216), particularly the ordering of witnesses. In a trial, all evidence must be given through oral testimony
, read aloud or the audio played (in the case of a police interview), or shown in the courtroom (in the case of artefact exhibits such as clothing). In an Australian sexual crime trial, the complainant’s evidence is typically heard in closed court, where all media and members of the public must leave, with the possible exception of a support person for the accused and/or complainant. The prosecution gives an opening statement which ostensibly summarises the evidence that they will rely on in presenting their case, but in practice presents a narrative
 of what happened on the night (or day), and surrounding events. Similarly, the defence presents a competing narrative with an alternative version of events. As Steven Cammiss argues, ‘lawyers (re)produce narratives in a particular form; one focused upon legally relevant details’ (2006, 71). Most narrative analyses of courtroom proceedings ignore opening and closing statements, instead focusing on witness testimony
 and cross-examination
—indeed, as Harris shows (2005, 221), their very narrativity means that they can be dismissed as legally irrelevant, as distinct from the ‘factual’ evidence of witness testimony
, and judges’ directions

 typically instruct jurors to focus on the evidence of witnesses rather than anything lawyers say (in the Lovett
 case, Judge Sexton said to the jury, ‘You don’t need to accept any comments made by counsel during their addresses’). However, they are a primary source for media narratives (often receiving the most—or in lower profile cases the only—attention) and are thus critically important for informing public understanding of a specific case, and the law in general.
Sexual Crime Laws in Australia2

Like the USA, each Australian state and territory has its own Crimes or Criminal Code Act, so there is some variation in the ways in which sexual crimes are defined and prosecuted. Notably, there have been several recent changes in terminology. The crimes relevant to this book are those termed ‘rape’, ‘sexual assault
’, and ‘indecent assault
’. Most states and territories define the crime of rape as penetration of the vagina or anus with any body part or other object, or penetration of the mouth with a penis, without consent. It can also include cunnilingus (ACT

, NSW

, NT

, WA

), fellatio (ACT

, NT

, WA

), and/or penetration of the urethra (WA

). The laws are ostensibly ‘gender neutral’—that is, people of any gender can be victims of the crime—and a surgically constructed vagina (and penis in SA

/Tas


) is explicitly recognised in all states and territories except WA

. Andrew Lovett
, Stephen Milne
, and Majak Daw
 were all charged with rape under Victorian law. In NSW

, this crime is known as ‘sexual assault




’. Sexual touching
 (not including penetration) has historically been termed

 ‘indecent assault
’, and still is in SA

, Tasmania

, and WA

. Brett Stewart
 was tried on counts of sexual assault
 and indecent assault
; Blake Ferguson
 and Stephen Milne
 were both found guilty of indecent assault
. However, in Victoria

, the crime of indecent assault
 was renamed

 ‘sexual assault
’ in 2015, and in NSW

 it was changed to ‘sexual touching
’ in 2018.3 In QLD

, it is also called sexual assault




. Other jurisdictions use slightly different terminology for these crimes, but for simplicity’s sake, and given the terminology that was used in these cases, I will use ‘rape’ for the crimes of penetration described above, and ‘indecent assault
’ for sexual touching




, noting the current terminology parenthetically where it differs.
The concept of consent 

is central to both the legal understanding of sexual crime and its prosecution, and is defined as ‘free agreement’, ‘free and voluntary agreement’ (or similar wording), where a person is not forced, threatened, or coerced. All states and territories except Queensland

 specifically recognise the right to withdraw consent (Australian Law Reform Commission 2010, 25.77). In most jurisdictions, including NSW

 and Victoria

, a person cannot consent to sexual contact if they are asleep, unconscious, or so affected by alcohol





 or another drug as to be unable to consent

. This was particularly relevant in the Andrew Lovett
 case, where Lavinia said she was asleep, and was so intoxicated that Helen was unable to move her from the bed. The Victorian Crimes Act 1958 now

 more clearly endorses a communicative model of consent, stating that it is not given if ‘the person does not say or do anything to indicate consent to the act’, and expressly articulates a person’s right to withdraw consent at any time: if ‘having initially given consent to the act, the person later withdraws consent to the act taking place or continuing’, then consent is not given (Criminal Law Review 2015, 11). An ‘honest’ belief that consent was given, whether or not the belief was reasonable, has historically been a defence to sexual crime; however, in Victoria

 (2015) and NSW

 (2007), this was changed so that the belief must be also be reasonable. For belief in consent to be considered honest and reasonable, jurisdictions including Tasmania

 require that a defendant must have taken ‘reasonable steps’ to ascertain whether or not the complainant was consenting.
The Media and the Law: Open Justice and the Right to a Fair Trial
In western democracies,

journalists
 and jurists


 alike largely agree that the media reporting is necessary for the exercise of ‘open justice
’, whereby the legal process must be transparent and open to the public as a means of avoiding corruption and misuse of power. Being held in public is considered a necessary feature of a fair trial (Office of the High Commissioner 1976), and various countries’ bills of rights or human rights statutes state this explicitly, notably the Sixth Amendment to the US constitution. Court reporting means that a much greater proportion of the public than could physically attend legal proceedings is able to witness the exercise of justice. As one former Daily Telegraph


 court reporter put it, ‘You’re basically the eyes and ears of the public, on the justice system’. Another journalist said that ‘the media is one of the best ways for people to find out how the judicial system works’, because it shows the public examples of how it works. This scrutiny is beneficial to the system’s functioning—as US Justice Judith Kaye writes, ‘The media’s spotlight helps keep governmental institutions honest and efficient, and forces us all to engage in continuous critical self-examination of their work’ (1999, 84). Public confidence in the judiciary is ‘a cornerstone of the rule of law’, and Chief Justice of Canada Beverley McLachlin considers the media to have a fundamental role to play in building and maintaining that confidence by shining a light on it (2012, 24). Conversely, as Adam Cooper
 remarked, if too much is kept secret through excessive suppression orders
 and court closures, for example, the public ‘don’t know what’s happening … so they might lose faith in the system’.
Both media and judiciary typically see court reporting as an opportunity to make the process intelligible to a wide audience, and fairness

, accuracy, and balance
 are seen as the hallmarks of good practice. Chief Justice of Queensland Paul de Jersey writes, ‘The courts do not with any great facility communicate to the general public the reality of what they do’ (2012, 35), viewing the media as better equipped to communicate with the public. Several journalists
 described part of their role as ‘decoding’ or ‘translating’ complex legal terminology and the events of the courtroom for a ‘lay’ audience. This might mean finding ways to simplify and communicate several weeks’ worth of evidence to run as a 200-word story. However, how ‘open’ is open justice
? Internationally, most jurisdictions
 have some limitations (e.g. see Voermans 2007, 157–159; Resta 2008). While justice must broadly be seen to be done, internationally, jurisdictions vary on what that means in practice, with the right to a fair trial

, the need to protect the proper administration of justice, and the rights of a victim

 or witness to privacy
 often weighed against the public’s right to know and thus the media’s right to report.
This section explains the laws
 and practices that shape what media

 can report in Australia, highlighting some important variations between states, and situating these in relation to jurisdictions like the USA and UK. There are restrictions specific to sexual crime, some of which are to protect complainants, while others are arguably based on sexist myths about women and rape. Drawing on interviews with court reporters, I address key criticisms the judiciary make of media, including a lack of balance
, especially in reporting judges’ decisions; ‘sensationalising
’; and giving an unrepresentative view of crime. I also address difficulties journalists
 face in fulling their part in the practice of open justice
: fairness, balance
, and even accuracy can be affected by the restrictions placed on journalists
’ access to court documents and proceedings
, and in some instances, the restrictions

 on what they are allowed to report.
Australia, the UK, and NZ have among the strictest restrictions

 on what can be published, particularly while a case is before the courts. In these countries, for a trial

 to be considered fair, only what the jury has seen or heard can be reported, with no comment or opinion permitted.4 Even if media has access to other potential evidence or information, from any source, they are not permitted to publish it until the trial has concluded and a verdict returned.5 This is to limit the possibility that jurors could be influenced

 by outside opinions or information that might be inadmissible, because the defendant and the public have the right to know what evidence the jury considers in making its decision, and both prosecution and defence must have the opportunity to address any of that evidence.
At the other end of the spectrum, the reverence with which the United States

 First Amendment is held means that virtually any legal restriction

 on what can be reported from a trial is perceived as censorship which must be avoided. The consensus seems to be that while the courts can prevent the media from finding out certain information, they cannot prevent them from reporting what they can find out (e.g. Sanford 1999). Thus, the absolute secrecy of the grand jury
, which is enshrined in the Federal Rule of Criminal Procedure 6(e) and conducted in the absence of the defence, the media, and the public, has been generally accepted as legitimate (Foster 2019).6 This secrecy is so that an accused will not flee before they can be indicted, and to encourage ‘full disclosure’ from witnesses (Foster 2019); it holds even after a guilty verdict.
The European Convention on Human Rights also provides for freedom of expression, although this is not an absolute right, and can be limited

 by law for reasons including protecting others’ reputation and rights, and maintaining judicial authority and impartiality (1950, article 10). Nevertheless, a study of some European

 and US jurisdictions indicates that restricting

 what media may report is the exception rather than the rule. The author, a Netherlands Constitutional and Administrative Law Professor, writes, ‘we were a bit puzzled by [restrictions on the content of reports]’ (Voermans 2007, 155). The ‘puzzling’ examples given are restrictions

 on printing personal information; requirements for journalistic balance
 and objectivity
; restrictions against ‘harsh or contemptuous speech’ and reporting ‘on actions or behaviour of parties or suspects that are not relevant to the case’ (Voermans 2007, 155). The Canadian Charter of Rights and Freedoms (1982

) has similar provision for ‘reasonable’ limits to freedom of expression, and although more strongly weighted towards open access than Australia, suppression orders
 which restrict the circulation of all or part of a criminal proceeding, to preserve the integrity of the judicial process, are still more common than in the USA.
Like Voermans, prominent American journalism professor G. Stuart Adam expresses incredulity at the idea of restricting

 press freedoms through such orders. Describing the decision of a Canadian judge to order the temporary suppression of a manslaughter trial, to avoid prejudicing a subsequent murder trial, Adam somewhat polemically writes:The question that arises naturally in the wake of such a decision is, Why do Canadian judges act that way? Are they not reasonable? Do they not understand democracy and freedom? (2017, 26)



While Adam goes on to explain the differences between the US

 and Canadian

 legal systems that underpin these laws, the air of incredulity remains that individual freedoms (including absolute freedom of the press) are not always paramount—that ‘broad social values’, in this case the right to a fair trial, might sometimes take precedence. This is the fundamental difference between jurisdictions like the USA and those like Australia. While in Australia the right of the courts to limit what may be published is recognised, within certain bounds, in the USA, the courts’ powers over the flow of information are widely perceived as preventing media from finding out what it does not want published. Several of the journalists
 I interviewed indicated that they knew much more about some cases than they were allowed to report, including about high-profile murder cases or those relating to national security.
Are Victorian Courts ‘Suppression Order
-Happy’?
Judges in any form of legal proceeding can issue a suppression or non-publication order




,7 which might prevent reporting on a single name, or in some cases the entire proceedings. They can be made temporary, expiring after a certain period or once other proceedings have concluded, or permanent. Although there are good reasons for placing restrictions

 on media reporting, journalists
 and some members of the judiciary argue that the courts—particularly in Victoria—unreasonably restrict what media can report and their access to information
, in ways that are detrimental to the practice of open justice
. Queensland Chief Justice Paul de Jersey writes that the courts unreasonably deny media access to court proceedings, tendered documents, and exhibits, arguing that ‘[t]here must be free access, absent compelling privacy
 concerns, and likewise, suppression orders
, which have become commonplace in some jurisdictions elsewhere, should be an absolute rarity’ (2012, 36); nevertheless, in Queensland as elsewhere, access to information
, and media’s ability to report on it, is limited

 in some important respects, whether by formal or informal means.
Locally, Victoria’s suppression order
 practices have long been the subject of investigation and reform, but the trial of Catholic Cardinal George Pell
 landed them in international headlines (e.g. Sullivan 2018). In December 2018, Pell
 was found guilty of sexual crimes against two young boys, after an earlier trial on the same charges resulted in a hung jury. He then launched an appeal in the Victorian Supreme Court, which was rejected with a two-to-one majority in August 2019 (Mathews 2019). Under the temporary suppression order
, no mention that the trial was even taking place could be made, as Pell
 was due to stand trial on separate charges in 2019 and any reporting on the first trial could prejudice a jury in the second. There was a widespread but mistaken belief that the order was made to protect Pell
’s reputation and that of the church, despite the fact that the prosecution requested the order. When the guilty verdict was handed down, many mainstream media outlets expressed varying degrees of displeasure at being ‘censored’ (Herald Sun


), with front page stories stating that they were unable to tell readers about a high-profile conviction
 (Reuters 2019). Even when Pell
 was not named anywhere in the reports, it was not difficult for Australian residents to seek out details from coverage of the case overseas. The order was lifted when the second case was discontinued in February 2019, and at that time, an unprecedented 36 Australian editors, journalists
, and media companies were ordered to appear before the court, facing fines and possible jail time (Reuters 2019). The Office of Public Prosecutions argues that those charged with breaching the suppression order
 ‘aided and abetted overseas media’s contempt [of court]’ (for which there is no legal precedent, according to the media’s lawyer), interfered with the administration of justice and ‘scandalised’ the court (Calligeros and Cooper
 2019). International news agencies cannot be charged with contempt, nor be prevented from filing detailed reports, but the argument appears to be that the Australian media’s veiled references prompted audiences to access overseas media coverage.
Although according to legislation, such suppression order
s should be a last resort, with open justice
 given precedent, this is not always the case in practice. Pell
’s is one of many such orders—it is just the only one to attract such a degree of media ire, and also one where the justification was arguably strong. Had the second trial gone ahead, widespread public knowledge of the guilty verdict in the first trial would be considered to prejudice a jury

 drawn from that public, and provide grounds for an appeal in the case of a guilty verdict. As Michael Douglas and Jason Bosland argue (2019), such orders are not unusual when an accused is facing multiple criminal trials, although they are more common in Victoria than in other jurisdictions.
In Victoria, concerns have been frequently raised about the high number of orders
 issued in general, including those where no reason at all has been given. There are variations between states, but valid grounds are generally: protecting the privacy
 or safety of individuals (usually victims or witnesses); preventing prejudice in the administration of justice (e.g. to avoid prejudicing the jury

 in a subsequent or concurrent trial, as in the Pell
 case); for issues of national security; or where it is ‘in the public interest’ (Bosland 2017). Despite the introduction of the Open Courts Act 2013, designed to reduce the number of orders made in Victoria and improve the clarity and scope of such orders, a study found that no significant reduction occurred, nor had there been any improvements in the breadth or clarity of orders (Bosland 2017). Further, Bosland found that the County Court and Magistrates’ Court frequently make orders that are not within their authority, and that the number of ‘blanket-ban orders’ (like Pell
’s), where media may not report any part of the proceedings, had even increased by 11% following the introduction of the Act (2017, 45).
Victorian court reporters I spoke to frequently expressed frustration at the number of orders issued, raising it as a problem for open justice
. Although respecting the need for such orders, Adam Cooper
 described Victorian courts as ‘a bit trigger-happy’, adding ‘we can get a bit hamstrung

 in terms of what we report, and often it feels like you’re not really telling the full story, because there’s a suppression order
 in place’. He noted that ‘it’s the little ones’—orders where there is less at stake for a defendant, for example—that are the problem: ‘defence lawyers
 are very keen to try them on, and I think they know the climate’. Large numbers of suppression order
s mean that large numbers of trials are kept out of the public domain—sometimes by default, if the suppression order
 covers what is newsworthy
 about the case. While the Pell
 order was temporary, and was of such a high profile that it was just as newsworthy two months after the guilty verdict, many orders are made with no end date. Even if the whole proceeding is not suppressed, if what is newsworthy
 about the case cannot be published, there is no story. Journalists
 gave examples of cases where the name of a well-known accused or key witness had been suppressed, which meant the story did not run. In one case, not being able to name a witness ‘killed off the interest pretty much in that story’, for Adam Cooper
. The accused had revealed something to the witness while in jail, so the suppression order
 was for the witness’s safety: ‘I can understand that, but you gnash your teeth sometimes’. The number of orders remains concerning and the legal costs of challenging them means that it is rare for media outlets to seek to overturn one. Of particular concern is the fact that practice still does not appear to reflect the rules. At the time of writing, another review was underway, with further changes to be implemented in 2019.
Sexual Crime Proceedings: ‘Vulnerable Witnesses’ and Vulnerable Perpetrators?
It is generally recognised under law that sexual crime complainants are a special category of witness, with particular rights and needs, so laws and practices around what can be reported differ from other crimes. Going to trial is often called ‘the second rape’ (Lees 1997, 54), in which Sue Lees argues the woman’s body is objectified and put on trial rather than the perpetrator, with cross-examination
 typically considered the most traumatising aspect (Wolhuter, Olley and Denham 2008, 59). The right to anonymity
, and in many cases, provisions for giving evidence

 that are intended to reduce trauma are available, although these are not universally accepted: some argue that they perpetuate the stigma or taboo attached to rape. In some jurisdictions, there are also laws that protect defendants in such cases, which are arguably based on sexist

 assumptions about rape.
The primary reason for protecting complainant privacy
 across jurisdictions is to encourage complainants to come forward without fear of public humiliation and embarrassment—or even harassment and abuse. In countries like Australia

, NZ

, and the UK

, a rape complainant’s

 right to lifelong anonymity
 is protected under the law,8 with criminal charges applying for publishing

 a complainant’s name or other identifying information without their express permission. In Canada

, a ban on publishing the complainant’s name is available at the discretion of the trial judge, and it must be granted if requested by the complainant or prosecutor (Department of Justice 2015, ch. 2). Ten supporters of UK soccer player Ched Evans
, who was convicted
 of rape in 2012, were fined and ordered to pay £624 each to the complainant, for naming and abusing her on social media.9 One man was fined £300 for publishing the name of the complainant in the Ulster rugby
 trial, the first person in Northern Ireland to be prosecuted for this crime. Both complainants were subjected to significant harassment and abuse after being named; in the Evans
 case, the complainant was forced to change her name and move house numerous times to escape relentless abuse (Press Association 2014). However, in the USA

, anonymity
 is typically left to the discretion of media outlets, as the First Amendment guarantees the right to free speech and consequently freedom of the press. Judith Herman writes that ‘the media customarily refrain from publishing the names of those who come forward to complain’ (2005, 574), but are not obligated to do so. While some states have laws that protect a complainant’s right to anonymity
, when challenged in the Supreme Court, these laws have invariably been found to violate the First Amendment, so if a media outlet chooses to name a complainant, legal recourse is highly unlikely (Boyle 2012; Department of Justice 2015, ch. 4). Freedom of the press is believed to outweigh any individual right to privacy

, and so rape complainants

 have no legal right to anonymity
, even if they will be publicly vilified, harassed, and abused as a result. Emotional distress as a result of the ‘public scorn, hatred and ridicule’ directed at the complainant was part of the civil suit against US basketballer Kobe Bryant
 (Sebok 2004). By contrast, an extensive Canadian Department of Justice report concludes that ‘excising the victim’s identity constitutes a minimal trivial derogation from the requirement of openness’ (2015, ch. 5).
To further protect complainants from harm

 through testifying in public, Australian courts are typically closed while a sexual crime complainant testifies, which means that journalists




 and all members of the public must leave, with the exception of a designated support person (or persons) for the defendant and complainant.10 In Andrew Lovett
’s case, a social worker was permitted to sit beside Lavinia while she gave her evidence via CCTV, and Lovett
’s mother and uncle were permitted to remain in the court, out of Lavinia’s view (trial transcript). This is because victims

 of sexual violence are generally considered ‘vulnerable witnesses’ and closing the court is seen ‘to reduce the trauma of giving evidence

 in court’ (Queensland Government 2016), protecting complainants’ privacy
 so that intimate details are not laid open to the public. All victim support personnel in one study said that a closed court improved the victim experience, and both victims in the sample stated that they would have preferred to give evidence in closed court (Carline and Easteal 2014, 49). In the Lovett
 case, Lavinia was very concerned that she not be identified in any way, and according to prosecutor Tovey, ‘became very stressed’ when she realised that the courtroom for Lovett
’s committal hearing
 was full (trial transcript). Complainants have the option of giving evidence via CCTV (as Lavinia did) or having a physical barrier in place so that they do not have to see the alleged perpetrator in the courtroom. A complainant may choose to give evidence in open court, but this is unusual. While judges in many overseas jurisdictions may close the court, it is not a routine practice. It is imperative that giving evidence be as easy as possible for complainants; nevertheless, as I will show in Chapter 4, the absence of complainant testimony
 impacts on the kinds of stories that are told about sexual violence in the media and requires particular care.
Some, including some court reporters I spoke to, argue that maintaining complainants’ anonymity
 perpetuates the stigma attached to rape (Department of Justice 2015, ch. 5), and there is some validity to this argument. However, at present, removing the right to anonymity
 would cause significant harm to complainants, and place an additional barrier to them coming forward. As Paul Marcus and Tara McMahon argue (1991, 1033), it unfairly pushes the burden of changing public attitudes about rape onto victims. As noted above, complainants in high-profile cases whose names were made public have been subjected to serious harassment and abuse from supporters of the accused athletes. Even in cases with less media scrutiny, complainants who have been named have been abused (Marcus and McMahon 1991, 1025, 1032–1033). Surely, freedom from threats to one’s safety should outweigh freedom of the press. Much work must be done before the benefits of publicising complainants’ names (or forcing them to testify in open court) outweigh the problems; in any event, the trauma

 of rape is such that victims’ wishes should always be respected.
Concerningly, some jurisdictions have laws restricting

 the publication of certain proceedings that reproduce sexist assumptions about rape. Jurisdictions including NSW, Queensland, the Northern Territory, South Australia, and the Republic of Ireland have laws that (can) explicitly protect the anonymity

 of sexual crime defendants, when those accused of any other crime (including murder, or serious non-sexual assault of a child) would be publicly identified as a matter of course. In Queensland and the Northern Territory, a defendant in a sexual crime case cannot legally be named until and unless they are ordered to stand trial. Journalists
 may report the name of a defendant accused of any other crime. One court reporter I spoke to described the law as ‘antiquated’. At the time of writing, South Australia takes this even further, and no part of a committal hearing
 for a sexual offense can be reported, although a bill is being drafted which would allow cases to be reported and the defendant identified (Dillon 2019). In NSW, a suppression order
 can be granted ‘if the order is necessary to avoid causing undue distress or embarrassment’ to the accused or a witness in sexual crime proceedings, although such orders are not commonly made (Mullins 2014, 8). In Victoria, causing distress or embarrassment to the accused is not considered reasonable grounds (Mullins 2014, 8). The Republic of Ireland has the strongest protections for rape defendants

: they can only be named if convicted; the Republic is the only Common Law country with such a law (Gillen 2018, 19). This is an extreme example of treating rape complaints as inherently untrustworthy. Laws that single out sexual crime defendants for special protection in this way tap into common myths about rape. They suggest that these accused either suffer more from publicity than other defendants

 (a popular myth, as I will show in Chapter 5), and/or are more likely to be victims of false allegations, an equally popular myth—a comprehensive review of the international literature shows that the rate of false report of rape is 2–8%, similar to other crimes (Lisak et al. 2010).
In addition to the sexism of such

 laws, there are good reasons for publishing the name of an alleged rapist, and details of the alleged crime. Despite calls to similarly shield rape defendants

 in Northern Ireland in response to the Ulster Rugby case
, a formal review of sexual crime laws found that naming alleged rapists can encourage other complainants to come forward (Gillen 2018, 19). In addition, a case not proceeding to trial because of insufficient evidence, or even acquittal at trial, does not mean ‘innocent’: sexual crimes have the highest rate of attrition of any violent crime (Millsteed and McDonald 2017, 2). A public hearing of the charges may be the only chance a complainant has to have their story publicly told. A law singling out alleged rapists for special treatment only feeds myths
 and stereotypes
 about rape.
A practice direction issued by the Victorian Magistrates’ Court in 2014, which was still in force at the time of writing, can also potentially be used to protect accused rapists (although this is not its express purpose), with troubling implications for the transparency of the justice system. The ‘silent listing

’ direction means that any person accused of a crime can apply to have their name withheld from daily court lists when the matter is scheduled for hearing (Lauritsen 2014). The direction lists ‘the safety of the accused’ as a possible reason for requesting such anonymity

, but leaves other reasons open to the discretion of the Chief Magistrate or Deputy (Lauritsen 2014). The secrecy surrounding the judgements is such that no transparency is possible, so the number and nature of such orders is not known. As Larina Mullins argues, this ‘circumvents the procedures and considerations required for closing the court’ (2014). While media can challenge suppression order
s or orders to close the court, and sometimes do (albeit rarely, due to the costs involved), a silent listing means that media and the wider public have no way of knowing when and where (or even if) a hearing is taking place, and thus the rulings can never be challenged or appealed. No provision is made that this should be in exceptional circumstances only, and thus the direction could be used to provide accused rapists with anonymity

. Regardless, the threat this poses to the practice of open justice
 should be cause for concern, as it is secretive and does not limit the grounds on which it may
be granted.

Balance
: Workloads

 and the ‘Body of Work’
As noted earlier in this chapter, balance is one of the cornerstones of good court reporting, and members of the judiciary often criticise

 media for its lack—particularly when reporting judges’ decisions
. However, all of the court reporters I spoke to emphasised how careful they are to balance their reports, taking steps to ensure they include both sides in a way that reflects what happened in the courtroom. This is not to suggest that all court reporting is perfectly balanced; nevertheless, as I will show, there are several factors which affect balance that are beyond the control of individual journalists
—within media organisations and on the part of the courts.
Significantly, a balanced approach was typically explained as something court reporters saw as important to them both personally and professionally, rather than an externally imposed standard or rule. One described it as ‘important to my own … integrity’. All mentioned the importance of always including both sides, even if only by reminding the audience of a not-guilty plea and an outline of the charge if the day’s proceedings were one-sided. Several mentioned giving ‘equal weight’ to both sides, and one explained being conscious of not ‘clearly taking sides or making assumptions about someone’s guilt or innocence based on how you are reporting’. Several outlined the care they take to include something of the defence even if prosecution witnesses have dominated the day’s proceedings, and vice versa. However, as one reporter noted, ‘a journalist
 will write and file, but what the editors at the end of the day decide to run, or how much of whatever story they decide to run, you have no control over that, or limited control over that’. Editors’ judgements
 about news values, or whether other stories take precedence, may ultimately determine how much balance is given, regardless of what the court reporter files. Several, including Adam Cooper
, Peter Gregory
, and Bellinda Kontominas
, mentioned the importance of leaving notes for editors and sub-editors
, to ensure that balance is preserved within a report if it is cut for space reasons; these are usually respected. Gregory
 also explicitly makes these recommendations in Court Reporting in Australia (2005, 79–80). Some noted that, as one put it, ‘you have to take the body of work’11 to determine balance
, looking at the week’s coverage, because in a single day only a prosecution witness might give evidence, with cross-examination
 the following day; or it could be the prosecution opening statement, with no indication of what the defence might argue.
Some issues with balance
 are not due to individual reporters’ practices, but rather changes to newsroom resourcing

, staffing, and practice, and reporters were often conscious of this. For example, the ‘body of work’ may be incomplete because of a lack of resources. In the past

, a newspaper might have had five or six dedicated court reporters, but approaching the third decade of the twenty-first century, some news outlets have only one or two dedicated court reporters, who are unable to attend

 every day of any but the highest-profile cases (such as a prominent footballer rape, and even then this was not always the case). Sometimes reporters are required to attend multiple hearings in the one day. Adam Cooper
 put it this way: ‘the good old days for court reporting would be you would cover one case and see it right through and report the result’, whereas today ‘it’s trying to get this story, get the next story, be in two places at once’. Journalists
 and the judiciary are well aware that not being present for the whole of a case can cause problems for balance
. Linda Fairstein, a US prosecutor, expresses frustration with media not being present for full days, arguing that it distorts the representation of the legal proceedings (2017, 104). Fairstein gives the example of having a good witness who puts forward a point in the prosecution’s favour, but the media is only present for the cross-examination of a second witness which doesn’t go as well. So the media portrayal would give the impression that the defence position is stronger, because that is all they saw.
Several court reporters I spoke to were acutely aware of the difficulty of fair 

and balanced coverage when they cannot be physically present for an entire case. A former Queensland court reporter said, ‘I hated not covering something properly and not knowing everything about it before I wrote it. So if I was required—my instruction was to be covering two things at once that used to really annoy me’. Bellinda Kontominas
 noted that at the Sydney Morning Herald


, they always endeavoured to cover the main aspects of a case: if, for example, it wasn’t possible to attend court when a verdict was handed down, and the accused was acquitted, ‘We tried really hard even if we didn’t actually get to court for that particular result to report it in at least a small way, so that somebody Googling that case would at least find out what the result was’. A former Queensland court reporter said that, even with their best efforts:But it’s limited, isn’t it. Sometimes, you cover a story for the first day and you go big on the prosecution opening, and then you might not get back there for a couple of days, because you’re sent to something else, or something else happens [another important case, illness etc.], and then if you have to look at the body of work, it’s probably not a fair representation of what happened, but that’s your workload

, isn’t it. You’ve got more than one thing to cover, and the prosecution opening is often the best, sexiest part. They go for the highest evidence at the highest case, and do you really want to sit through four hours of autopsy results that goes through every single injury, which is helpful to the defence because it turns out there’s no actual fatal injury, but what sort of story does that make? So the best you might get is a line saying that the autopsy showed no something something. So it’s hard.



With multiple trials and hearings happening every day, across three levels of court (Magistrates’/Local, County/District and Supreme), a news outlet’s few court reporters cannot cover every major case, and could be directed by their editors
 to attend another case rather than sit through ‘four hours of autopsy results’, as the above reporter indicated. Opening and closing statements are often favoured because they are clearest and easiest to report. As I will show below, some judicial practices restricting

 media access also cause issues for balance.
‘Unbalanced and Ill-Informed Criticism’ of Judicial Decision-Making


Australian Justice Geoffrey Eames (2006, 49) argues that judges are primarily concerned ‘with unbalanced and ill-informed criticism’ of their decision-making, which Beverley McLachlin argues can lead to ‘profound’ damage to public confidence in the legal system (2012, 28). However, once again the interview data suggests that placing the blame on—by implication—all journalists
 is neither constructive nor entirely fair. US Justice Judith Kaye (a former journalist
) also called for more coverage of the reasons behind decisions: ‘Perhaps if the selective coverage gave more of the court’s reasoning, it would be less troubling. Less snappy, I know, but more accurate, more useful. Too often coverage focuses solely on the result and the personalities involved’ (Kaye 1999, 81). Chief Justice of the Supreme Court of Victoria Marilyn Warren was more directly critical

: ‘their contribution often displays a disinterest in the judicial path of reasoning or insufficient commitment to devote the time to discover and communicate that reasoning’ (2010, 23, my italics), labelling this ‘deplorable for society’. Warren further laments that judges are easy targets of (unwarranted) public anger, because it is easy for media to ‘engage … those who are unhappy with the outcome’, and judges do not respond to public criticism, or ever directly address the public on matters over which they preside, outside of their official remarks (2010, 27). Unless reporters breach contempt laws
 or contravene court orders, judges cannot ‘defend’ themselves. Thus, these members of the court indicate that the media is not living up to its potential to shine light on judicial decision-making, offering only a partial and biased
 perspective.
There seem to be three factors

 at work here, according to these assessments: one is public interest, or journalists
’ perceptions of what interests the public (what is ‘snappy’); the implication that journalists
 are ‘lazy’ and not dedicated; and court reporters’ (mis)understanding of law and the legal system. Contrary to these judges’ assertions, recognition of the need to contextualise and explain the ‘why’ of legal decision-making
 was widespread amongst the journalists
 I spoke to. Several raised including the court’s reasoning directly as integral to the issue of balance
, explaining that there is a need to include enough information so that a verdict or sentence ‘makes sense’. Alexandria Utting
, court reporter for the tabloid Brisbane Courier Mail


 and the only journalist
 I spoke to who also has a law degree, said that including ‘the reasons why someone might appear to be getting a soft sentence’, including judges’ comments and something about the defendant’s background, is an important part of balance
. While Utting’s
 law background is invaluable in understanding and explaining the legal system and processes, Adam Cooper
, who had been a full-time court reporter at broadsheet the Age


 for three and a half years when we spoke but has no such background, similarly explained how it is important to include factors that influence sentencing in a report, so that a reader can understand why a particular sentence was given:Otherwise, I think you paint yourself into a corner. If someone gets off on a trial and you’ve only written what the prosecution is alleging, people are just going to go, “Why? What happened? What got them off?” I think you’re compelled to at least say what their defence is and why they’re disputing the charges.



Another reporter gave the example that it would be important to explain why bail was granted in a high-profile or controversial case, rather than to ‘do some sensational thing about rapist gets bail, shock horror, lock them all up type’ of article, and to explain clearly what the ruling means in plain language. While Justice Kaye is concerned that court reporting is largely ‘coverage driven by soundbites’, which ‘rarely provides the public with sufficient information for an informed judgement about the outcome’ (1999, 81), these journalists
 are concerned with doing just that.12

Indeed, in Court Reporting in Australia, which provides a guide to journalists
 and journalism students, Peter Gregory
 explicitly advises against including only others’ commentary on the correctness of a sentence without including any of the judge’s original remarks, as this does not represent the judgement 

fairly

 (2005, 79–80). In an interview, Gregory
 also explained measures that he had taken as a court reporter to make the full text of legal judgements more easily accessible to the public, to further enable completeness of coverage, including providing links in online articles, which several news outlets still do. Clearly, these journalists
 do understand the importance of reporting decisions fairly. However, this understanding seems to be developed by the individual rather than learned

 through formal or even informal means, and thus are not guaranteed to be universally adopted. While Gregory’s
 book ensures that these practices can be widely known, with the widespread reduction in journalism training

 and the fact that not all universities offer specific court training, they are not necessarily common knowledge amongst journalists
.
‘Listening to One Half of the Telephone Conversation’

Journalists
’ ability to access court documents
 varies across states, with Australia in general more restrictive than other Common Law countries. Although information is typically restricted to protect the legal system or individual privacy
, some of these measures inhibit balanced
, fair

, and accurate reporting, as it is difficult to produce a balanced report without access to the main elements of the case. Journalists
 are acutely aware of this. When one of the judiciary’s criticisms

 is that journalists
 misunderstand and misrepresent the legal process, restricting their access to documents compounds the problem rather than mitigating it. As Adam Cooper
 pointed out, ‘it’s in everyone’s interests for us to get it right’. In addition to formal barriers, high costs

 and time taken to access documents mean that some important information cannot be accessed and reported before its newsworthiness
 has passed. Thus, sometimes information—and even cases in their entirety—are kept out of the public domain by default, even where formal restrictions like suppression order
s do not apply. This undermines the principle of open justice
.
NSW court reporters typically get timely access to a fact sheet containing basic information about a case (usually available from the court registry once it has been tendered), and were the most satisfied with their access to information
. Bellinda Kontominas
 said that the court-media officers ‘are really helpful and they give us as much information as we can possibly get’. However, in Victorian committal hearing
s, the prosecution summary and brief of evidence are not provided to journalists
, and, as formal opening statements are not made and witness testimony
 typically not presented, it can be difficult for reporters to ascertain what a case is actually about and thus report on it accurately. One journalist
, who had been doing the court round for about two months when we spoke, described a committal hearing
 as ‘like you’re listening to one half of the telephone conversation’:You hear lawyers and judges all talk about these things, and you don’t know what they’re talking about. You just have to write it down and slowly hope over the course of an hour that a coherent picture will emerge of what on earth a person has done or what they’re charged with or what the arguments are.



In a sense, this is a kind of half-way point between restricting access to committal hearing
s altogether (as in Canada), and allowing full access to the nature of the charges and main prosecution arguments (as in NSW). The reasons typically given for formally denying access to committal documents (or the hearing altogether) are that having information released early could prejudice a jury if the matter proceeds to trial, or that some evidence presented at the committal may be disallowed at trial. However, a 2010 study found that a ‘fade factor’ applies to pre-trial publicity

, which negates the reasoning for restricting
 reporting on committal hearing
s (cited in Gillen 2018, 169). And as the journalist
 above said, with more information, ‘we could do much better reports’.
Even in Queensland, which tends to be more inclined to give access (at least in principle), court reporters told me that the time and cost

 involved in obtaining relevant documents is prohibitive, so that some cases of public interest will remain secret. One noted that ‘you’ll have whole cases where they’ll just mumble, mumble, mumble, hand up documents’. The documents could take ‘weeks’ to access
, by which time the story is no longer newsworthy
 and will therefore not be reported. Alexandria Utting
 similarly noted that ‘often it’s really hard to get the information that you need’, which presents particular challenges when the allegations aren’t read out in court.
Court reporters in NSW, Victoria, and Queensland all said that cost

 was a significant factor in whether their newspaper would apply to access information, and that increasingly they do not. One Queensland journalist
 described being forced to pay $2 per page to copy a 100-page document, even when they only wanted a few pages.13 Significantly, she explained that ‘judges are generally open to at least hearing applications and finding a way to release what can be released properly’, but that it is ‘the middle tier bureaucrats, or the sheriff, the people who are in that gatekeeper role’, and ‘the money making side of it’ that present barriers to access
. This ‘user pays system’ is also relatively new, as when the journalist
 started court reporting, all trials were transcribed as a matter of course and journalists
 could access copies without a fee, as well as being ‘able to look through all the documents’. The court’s attitude then was, according to this journalist
, ‘of course you need to see this’. Having to make an application to a magistrate to access any documents is time-consuming and prohibitive. Journalists
 must also often pay costs

 out of their own pockets, to be reimbursed by the newspaper at a later date. Another Queensland journalist
 stated that their news organisation would pay ‘hundreds of thousands of dollars’ per year to access court documents, but still could not obtain all relevant ones. Another said that she had never been able to access the transcript of a complainant’s testimony
: ‘our news organisation would never pay for that because it’s so expensive’ (see Chapter 4 for further discussion of the absence of complainant testimony
). If news organisations are effectively ‘priced out’ of accessing court documents, this impacts on journalists
’ ability to report accurately, or provide adequate balance
. As one experienced court reporter said, ‘if they ever wonder why you’ve got no information, it’s because you had a choice of paying $150 for a document’.
Informal restrictions on media’s access to information
 must be considered as well as formal ones. It must be asked how the interests of open justice
 are best served by charging

 potentially AUD$1375

 (NSW—US$960) or AUD$1728 (QLD—US$1205) per day of criminal proceedings for an emailed transcript, well above what a news organisation would realistically pay. These fees will not be waived for ‘non-parties’—those not directly involved in the case—which includes media. When the practicalities of producing news mean that some stories cannot be published, the effect is the same as if they were refused access altogether.
‘Misrepresenting’ the Courts: Sensationalising
 and Focusing on the Unusual

Journalists
 are often criticised for ‘sensationalising’ crime news and distorting public knowledge about crime by focusing on what is unusual, rather than giving a realistic and representative portrait of crime and the criminal justice system. A report reviewing the state of knowledge about public opinion on sentencing (Gelb 2006, 15) criticised

 this tendency:They tend to focus on unusual, dramatic and violent crime stories, in the process painting a picture of crime for the community that overestimates the prevalence of crime in general and of violent crime in particular. Thus, public concerns about crime typically reflect crime as depicted in the media, rather than trends in the actual crime rate.



Kaye also rightly notes that ‘focus on the exception skews perceptions of what courts do and how they do it’ (1999, 80). New York prosecutor Linda Fairstein is critical of media misrepresenting ‘[t]he nature of [sexual] crime and the nature of the cases’ in particular (2017, 100). However, many journalists
 are acutely aware of these issues and are sometimes constrained in their reporting: it is commonly understood that the unusual or unexpected is inherently more newsworthy
 than everyday occurrences, which is at least in part due to reader choices. Through online news, media outlets have access to unprecedented amounts of data about reading choices. Homepage editors

 monitor what readers click on, how many pairs of eyeballs are on any given story, and for how long they stay. Although readers can only read what is written, sensational headlines
 would not be used if they didn’t work to attract readers.
Despite these criticisms, none of these legal practitioners offer any viable solutions to the issue of media coverage of crime not reflecting what is typical. Several journalists
 raised the issue, particularly in relation to sexual violence, acknowledging it as problematic but also seemingly unavoidable due to the nature of news. One former court reporter said:A rape case becomes just another rape case. You have got to make a judgement on whether it is an awful enough case or an interesting enough, or a unique enough case to be covered in the paper, so that becomes a bit, I guess, soul destroying, you become very desensitised, and like I said, some reporters have suffered from post-traumatic 

stress.



Another commented that ‘it’s under-reported, extremely under-reported’, citing a limited ‘palatability’ from the audience and limited interest in reading about the same kind of case every day, further acknowledging that the public’s understanding of what is typical is inaccurate. In the journalist
’s explanation, there was a seeming tension between wanting to convey how common rape and child sexual abuse are, and the practical restrictions of the news business: ‘How do you report that? You can’t. You can’t report every day in the paper that another child has been abused, by another uncle or another mother’. Some of these journalists
 expressed frustration at not being able to report these realities, because of the newsworthiness
 factor.
‘Sensationalising
’ is also a common criticism

: Beverley McLachlin writes, media ‘[concentrate] on sensational cases in a manner that focuses on prurient details rather than important principles’ (2012, 24). Fairstein also comments on a media tendency to ‘emphasize the tawdrier side of the cases’ (2017, 100). One journalist
 commented that ‘the way magistrates and judges perceive the media is usually that we’re out to do the wrong thing, or we’re out to sensationalise things’. This can be a key area where the courts and media come into conflict: journalism is fundamentally about storytelling, which does not lend itself well to describing legal principles. Journalists
 mentioned looking for the ‘sexiest’ (i.e.: the most interesting/attractive) angle or ‘juiciest’ detail for the lead, or a need to find a ‘human element’ on which to hang a good story—to ‘look at the human frailties of the crime’, as one put it. Adam Cooper
 explained that readers tend to focus on the story rather than court processes or the law: ‘I don’t think people really care for it that much. They just want to know who said what, what the result was, and what that person did, and how they did it, and all that sort of stuff. The nitty-gritty of the cops and robbers type stuff’. While most editors
 would not ask them to take a particular angle on a case, they nevertheless needed to find something that would enable the story to ‘get a run’ in the paper. One noted, ‘From experience I guess you just know what’s worth your time doing and what’s not’, based on what types of stories editors have received well previously. As one former court reporter noted, ‘the media is certainly perceived [as] having commercial motives and agendas, and I’m sure that’s true, they do. And you do work within those sorts of boundaries’.
There can also be a fine line between what might be considered ‘prurient’ or ‘tawdry’ and what helps to explain a case, particularly a sexual crime. Similarly, the distinction between what is ‘sensational
’ and what simply ‘unusual’ is not always clear cut. Indeed, the more unusual (or sensational) elements of a case are often what makes it newsworthy
. While the journalists
 I spoke to varied in how much detail they thought was appropriate to include, both tabloid and broadsheet journalists
 were conscious of sensationalism, and some gave reasons why at times they would include details that might be considered ‘tawdry’, in terms of accurate reporting and balance
. Several reporters from both News Corp
 and Fairfax
 mentioned the ‘breakfast test’ as an important consideration—whether the detail is too graphic or ‘too much’ for readers. Bellinda Kontominas
 explained that a key question for her was, ‘Can we tell the same story with the same impact but tone it down and leave out some of the more salacious detail?’ (email) and that if someone ‘tells the court how it made them feel, then … [i]t’s got more impact than the actual graphic details’ of a sexual crime (interview). This approach sets out to avoid sensationalising
. One broadsheet reporter explained that while a ‘taste test’ is important, sometimes graphic detail is also essential to explain the case. If a person is charged with three different types of sexual penetration, then it can be important to specify that one was digital, one penile, and one with objects: ‘So that’s a bit confronting for people but it’s also important because it then goes to the police case … It’s also important for the accused’. For this reporter, sometimes including ‘confronting’ details could be more about balance
 and explaining the substance of a case rather than sensationalising. Another former broadsheet reporter argued that including the ‘sordid’ and ‘disgusting’ things an accused did was in fact necessary to accurately portray the case:it’s not up to me to censor what goes with the story, if that’s what happens in open court and that’s on the public record then I’m not going to tone it down because someone might get offended over their breakfast, because other people will go, ‘Oh my God, this is what happens, wow’.



For this reporter, including these kinds of details is not (only) to shock, but to give a reader a realistic idea of what cases are heard. Far from setting out to titillate, these reporters articulated reasons why details should (or should not) be included that are in line with journalistic principles. Thus, including ‘sordid’ details is not necessarily at odds with fair

 and accurate reporting.
Importantly, headlines
 and leads—particularly on the front page of a tabloid—are typically where the most sensational details feature, and these are usually the domain of editors or sub-editors

 rather than reporters (although one Sydney court reporter noted that sometimes journalists
 write their own). Online, this is known as ‘clickbait’, a scandalous titbit in the headline
 and/or lead that is designed to draw the reader in, but may not necessarily reflect the content of the article. Many of the reporters I interviewed gave examples of editorial input that had sensationalised
 their copy, sometimes conveying the opposite of what the reporter intended and what happened in the courtroom. For obvious reasons, no journalist
 I interviewed wanted any of these examples to be on the record. One former reporter said that, at a News Corp
 publication, their copy ‘could be massaged a lot by editors and shaped to fit their agenda’, and that a tabloid’s job is to ‘beat it up’. Indeed, the problems of editoria
l interference seemed to be most pronounced at News Corp papers, and some journalists
 gave some quite extreme examples, although Fairfax reporters also noted that their stories had been changed. Online headlines
 were typically cited as more likely to be a problem than print. Some were upset or angry about it, as it affects their professional integrity, especially when anyone seeing it would assume the journalist
 alone was responsible for the content. On the other hand, Kontominas
 said that if the headline
 of an online story was not right, they could simply call the sub-editor

: ‘they were always open to changing things’. Nevertheless, with increased outsourcing of subediting, this may become more difficult.
Court Reporting in the Digital Era: A Double-Edged Sword
Advances in technology mean that journalism practice is rapidly changing

, with greater demands for speed so that homepages can be updated with breaking news throughout the day, and increasing use of social media
 from individual journalists
 as well as ones run by the news outlets. Journalists
 increasingly use platforms such as Facebook

 and Twitter

 to promote and circulate their work to a wider audience and allow audiences to engage directly with the stories. For court reporters, being allowed to use internet-enabled laptops and smartphones during sessions (only permitted recently in some states) has made it easier to meet rolling deadlines, as they can file stories from inside the courtroom without having to wait for the session to end. As more and more courts worldwide allow journalists
 to use social media, ‘live tweeting’—covering cases on social media platform Twitter

 in real time—is becoming increasingly common.14 Paul de Jersey, Chief Justice of Queensland where the practice is almost ubiquitous, views the ability for journalists
 to live tweet court proceedings as a positive, ‘[creating] a more user-friendly and interactive court environment’ (2012, 37). However, such changes have both benefits and drawbacks for open
 and fair justice, enabling faster and wider dispersal of reports (and thus potentially enabling a wider audience to view the practice of justice), but also diminishing the judiciary’s ability to control what information
 is shared, how, and by whom, when there are good reasons to do so. One former journalist
 recounted having to file a story every ten minutes while court reporting for AAP
, which she described as ‘insane’. The very rapidity of the process and need to juggle multiple tasks simultaneously can also diminish the quality of reporting.
According to one Queensland journalist
, live tweeting

 is now an expected part of the court reporter’s role, and although it is generally permitted in other states, it remains optional in NSW and Victoria. While some do, others view it as risky and will only tweet basic information from outside court. Another Queensland journalist
 described social media
 court reporting practices in similar terms to reporting in other forms of media, noting that sub judice rules still apply:if it’s about a major crime case like we’ve had this week, with a jury, you only can say things the jury have heard, and you only can say them in a way that’s basically direct quotes. You can’t give opinion, you can’t prophesy.



Similarly, one journalist
 said that in a case with high public interest, she would tweet 

direct quotes constantly throughout the day: ‘everything that everybody is saying … pretty much just a blow by blow of what’s happening in court’, so that both sides are proportionally represented. More minor matters might just be a tweet about the outcome—that bail was granted, or the length of the sentence. Numerous court reporters covered George Pell
’s rape appeal on Twitter

 in June 2019, with several offering such a ‘blow by blow’ account (some outlets, including The Age


, ran a live blog on their website instead). Arguably, this can provide a more complete account of the court proceedings than other forms of journalism. Tweets can be connected to each other in a ‘thread’ as they are posted, creating a chain of posts in chronological order, so that if a user comes across one tweet about a case that interests them, they can go back and read the entire thread in order.
One court reporter also described having to live tweet

 constantly as ‘difficult to balance’

, because it splits attention, time, and resources across multiple tasks. She concluded, ‘I think it’s maybe informative, but I think it stops you being as accurate as you could be’, and it is difficult to take the comprehensive notes she would like to while composing tweets at the same time. In addition, threads do not work perfectly, sometimes creating multiple ‘branches’ that can make it hard to follow, or it can be easy to forget and start new threads when working at speed, so a user would have to go to the court reporter’s Twitter

 feed and seek out other tweets to get the complete picture of what they reported, which would likely be in reverse order. The balance
 the audience sees can depend to a significant degree on the Twitter

 algorithm. Newspapers have much greater control over a blog as they can edit it as necessary, and turn off comments; however, unless a user is following each post as it appears it can be difficult to get a sense of how events unfolded, as posts appear in reverse chronological order.
With court reporters from other news outlets typically present each day, they can check things they’ve missed with a colleague, but it remains next to impossible to hear and take down everything that might be relevant or important. This is emblematic of the increased demands

 for speed with fewer resources in general

. As one court reporter explained,If you’re reporting on something and the other stations are there, then you’ve got to get it on the web straight away. That can mean that maybe the deeper analysis or the better writing isn’t there.



There often isn’t enough time to reflect on the issues. Thus, while live tweeting

 offers the potential to illuminate the legal process (e.g. including more detail about the laws involved or the arguments made) lacking this time to reflect makes it more difficult for journalists
 to explain complex ideas in a sufficiently straightforward manner.
Constant filing, whether on social media or the web, can also inadvertently contravene judicial orders restricting publication. Breaching of suppression order
s was the second-most significant issue related to social media
 and the courts, according to a study of judges and court workers (Keyzer et al. 2013, 48). Many NSW and Victorian court reporters were also concerned about retrospective suppression and non-publication orders
, which can be handed down after evidence has been heard (such orders are more rare in Queensland). So if a reporter tweets or files a story online during a session, the evidence they report might become subject to a suppression
/non-publication order
 at the end of the session, or even the end of the day, and thus come under sub judice contempt
. This happened to a NSW court reporter during the Brett Stewart
 trial, and the newspaper had to quickly retract the article from their website when a non-publication order
 was later handed down. On Twitter

, it is almost impossible to retract: as one reporter put it, once a tweet has been posted, trying to remove it is ‘chasing a rabbit down a hole’, as ‘thousands’ could retweet, ‘screenshot it … [turn] it into a meme, who knows?’ before it could be deleted. Although deleting the original tweet also removes the retweets, retweeting using screenshots cannot be prevented, and the restricted information has already been seen.
When such orders
 are to protect the privacy
 of vulnerable victims or witnesses, or prevent prejudice in the administration of justice, this is cause for concern. Combined with newsroom pressure to provide constant content, this places a considerable burden on court reporters, not only to file and tweet

 accurately, but also to avoid publishing something that may in the future be disallowed, but is not under any current restriction. An experienced NSW court reporter told me that they can often (but not always) pre-empt what would be subject to such an order—‘if you do it long enough’—noting that they would hold off tweeting about or filing something that seemed likely to be restricted even though nothing had been said. However, unexpected orders could still come down at the end of the day, which would be ‘too late’ to contain the evidence in question—the tweets and articles would already have been in the public domain. For court reporters who are still learning the craft, accurate predictions are also unlikely.
While the accessibility and interactivity of social media
 platforms are often seen as valuable in connecting the wider public with the justice system, court reporters and the judiciary alike recognise the potential for user comments to hinder the practice of justice. Facebook

 is considered too risky for court stories altogether, because of the likelihood that user comments could breach contempt laws, with the newspaper held responsible as ‘publisher’ if the comments appear on their post. As one court reporter said, it just isn’t feasible to keep deleting questionable comments. Indeed, in June 2019, three news outlets were found to be liable for defamatory comments by members of the public on their Facebook

 posts—though they were not court stories (Voller v Nationwide News Pty Ltd.; Voller v Fairfax Media Publications Pty Ltd.; Voller v Australian News Channel Pty Ltd. [2019] NSWSC 766).15 The Supreme Court Victoria prohibits ‘blogging which allows public comment’. Nevertheless, public commentary and information-sharing on Twitter

—whether connected to court reporters’ practices or not—can be considered a risk to the administration of justice. Journalists
 cannot prevent users from replying to their tweets, so a balanced court report thread may be interspersed with opinionated commentary. For example, one user posted ‘hang him’ on a court reporter’s thread on the Pell
 appeal. Speaking of members of the public on social media in general, Adam Cooper
 remarked, ‘It’s frustrating that they don’t have to play by the rules’ online, becausethere’s good reasons for the rules. I think it’s okay for people to have a conversation in a pub or whatever or in their lounge or living room about things, but once you’re putting it out there on social media
, I personally think you’re obliged to play by the rules.



Commentary on social media can be perceived as interfering with justice and risk aborting a trial: Frank O’Donoghue
, Stuart Olding’s defence lawyer, attempted to have the trial dismissed after nine weeks of evidence had been heard, because a politician posted a tweet
 that criticised the classism of a comment he made in his closing address (McKeown 2018). A court reporter also described how during the 2016 murder trial of Gable Tostee,16 things ‘got out of hand’ as some members of the public (and even journalists
) were tweeting from court while the jury was out, which some newsrooms then picked up and published. This could similarly have put the trial in jeopardy.
In his review of law and procedures in serious sexual crimes in Northern Ireland, Justice Gillen’s (2018) key concerns around the use of social media
 in rape trials were invading the privacy
 of complainants (and ‘innocent accused persons’); violating court orders restricting the spread of information; making jury trials unfair

; and hindering the administration of justice overall. As previously mentioned, privacy
 violations in the Ulster rugby
 and Ched Evans
 cases have already occurred, and complainants forced to change their names and move house multiple times to escape harassment and abuse. The risk of publicity to rape complainants is particularly concerning as it may prevent them from coming forward: in interviews with Justice Gillen, complainants

 explained that they were afraid that disclosing ‘humiliating and intensely personal evidence in public’ meant it might be circulated on social media (2018, 53).

Social media
 commentary on the courts is becoming so widespread that the validity or efficacy of suppression order
s is periodically questioned, particularly given the ready access to online information from overseas (e.g. see Barnfield 2011; Topsfield 2018).17 The Pell
 case prompted further such questions, as even without local media reporting on the case directly, ‘#Pell’ was trending on Twitter

 in Australia the day the verdict was handed down. As a lawyer representing the journalists
 accused of breaching the order rightly noted, courts cannot realistically ‘go around charging 10,000 people for one or two comments they’ve made on Twitter

’, and identified a double standard: ‘Mainstream media is being held to one standard, and the general public is being held to another—it just doesn’t make sense’ (‘George Pell
: Why was conviction
 kept secret?’ 2019), implying that the media standard is unfair. However, had the second trial gone ahead, Pell
 may have had grounds to argue that a fair trial





 could not be held. Further, as Michael Douglas and Jason Bosland (2019) argue, suppression order
s largely do work, as the cases are typically only of interest to local audiences and media organisations usually comply.
While jurors’ social media use and commentary from the general public are often considered the greatest risk in adversely affecting the administration of justice (Keyzer et al. 2013), a highly experienced Queensland court reporter told me about the ‘fine line’ that some journalists
 walk on social media. She referred to an increasing need for journalists
 to be ‘their own iconic brand’, which means that on Twitter

, ‘they’re looking for something that sets them apart’, but that ‘something’ could also risk bringing the court into disrepute. The journalist
 described it as a ‘tricky balance’ between keeping the public informed through fair and accurate reports, and navigating dramatic events that might not even be connected to the proceedings, like bomb alarms going off, or people crying and swearing in court. What this kind of reporting might imply about the judiciary is a key consideration here:I remember people setting themselves on fire outside court. How do you keep that straight laced, and do we have to? Should you have to? Shouldn’t you be allowed to say panic, or confusion, or judges are confused? All those sort of things you’ve got to be so careful about what you imply of the judiciary, what you imply of the system, what you imply about the competency of lawyers, what you imply about all those things. Because you can’t bring the judiciary into disrepute, there’s lots of elements to what can happen if you put something out there very quickly.




Tweeting 

‘This case is boring’ was given as an example of commentary that doesn’t necessarily breach sub judice contempt
, but could still be considered problematic because of what it implies about the court, and about the journalist
. While the rules for writing an article are clear, media guidelines rarely mention social media
 as a separate medium. Such guidelines also typically counsel journalists
 to get their own legal advice, but this is not feasible before every tweet.
I argue that while social media make it more difficult to contain information, protect complainants’ privacy
 and keep jurors quarantined, this is not a reason to abandon all attempts at suppressionor bars on publishing complainants’ names, and allow open slather. A report into jurors and social media found that jurors

 frequently access social media, and that verbal warnings have limited effect (Johnston et al. 2013). Jane Johnston et al. (2013, 24–25) recommend a raft of measures, including developing a pre-trial training module, and providing jurors with warnings against using the internet and social media specifically in written form. Such warnings should be given repeatedly, along with clear reasons why jurors must not refer to information and opinions outside the courtroom. The reasoning behind Judge Patricia Smyth’s ruling that the jury should not be dismissed in the Ulster Rugby
 case over a tweet

 by a political party leader represents this kind of middle ground:This jury has been repeatedly warned from the outset not to look at any press reports. They have also been told not to look at social media and in particular not to look at Twitter

. It is recognised that jurors are capable of following instructions and I have no reason to think they have not followed every instruction nor do I have any reason to believe they have any knowledge of the tweet. (McKeown 2018)



Nevertheless, the court requested that the tweet be taken down. Jurors are credited with the ability to follow instructions, and reasonable steps are taken to limit the material they can be exposed to.
In addition, jurors are not the only ones who may be influenced by media coverage: it is the way courtroom proceedings are presented to the general public, and the impact on public understandings of and attitudes towards sexual violence, that are of central interest for this book. Facilitating fair, accurate, and balanced court reports, specifically those that are fair to rape complainants as well as accused perpetrators, is critical.

Trust



As the quotes which opened this chapter indicate, trust is a key to a healthy and open relationship between the courts and the media. If the judiciary believe that media will use information in good faith, they are more likely to allow access to it. As Peter Gregory
 noted, ‘it takes time to be trusted enough that people will tell you things’, but if a judge’s associate knows who the journalist
 is—that ‘they’ve been here for a while, they know what the rules are’, then they are likely to explain what an upcoming case is about, for example. A Queensland journalist
 explained that when court reporters apply to access information
, some magistrates ‘always make some note of how the media can’t be trusted, and add these extra reasons why you should argue why you need something. Because the media sensationalise 
things, or things like that’. She added that it is connected to the way magistrates are sometimes described in media as ‘soft’ for example: ‘Then judges [are] feeling like they administered the law properly and they’re being unfairly targeted’.
It is surely no coincidence that the state with the easiest access to information
, NSW, is also the state where journalists
 describe the relationship with the courts in the most positive terms. This was sometimes attributed to the existence of a committee or consultation group, made up of journalists
 and members of the judiciary, which meets annually to discuss issues and how to resolve them, as well as build relationships. A former journalist
 also described how the dedicated court reporters in Sydney are invited to a party put on by the state’s chief justice every year, socialising with the judges, who all know the journalists
 by their first names. One journalist
 noted a way to improve the relationship between the media and courts in Queensland would be through better communication: she gave the example of members of the court being unavailable for comment when journalists
 are writing a ‘wider story about, say, the court system, or magistrates or judges’, but comment or ‘quip’

 about the article in court after publication rather than have input into the story. One NSW court reporter noted that more recently, she had noticed judges’ warnings to jurors

 about not looking at media reporting were more likely to engage with the realities of journalism practice, rather than claiming that journalists
 get things wrong or ‘make things up’. For example, they might explain to jurors that court reporters are unable to give a complete picture of the proceedings because they can only run a relatively short story based on hours of evidence. This further suggests that understanding of what media does is improving in some areas.
The journalists
 I spoke to worked hard to build relationships and therefore trust

 with members of the court. One Queensland court reporter explained that she wished she had known before starting on the court round how much relationships were key to getting a good story: ‘if you know enough people, they’ll kind of point you in the right direction’. Nevertheless, some newsroom practices—particularly recent trends and changes

—put that trust at risk. The journalists
 acknowledged that it takes time to get good at court reporting, and while virtually all had had both formal training

 and the opportunity to ‘shadow’ an experienced reporter for a time before writing their own stories, this is less and less likely to occur. As Peter Gregory
 described it, in the 1980s, cadets might spend six months in the courts, where initially they would be sent to cover minor matters, ‘come back and tell [the senior court reporters] what they got and we’d sort of grill them about what they found’. As their skills developed, they would be sent to more involved hearings, getting ‘a variety of experience’ and learning ‘how the system worked’. More recently, reporters might get a few weeks or even days of shadowing before they were expected to write their own stories. As one described it, ‘you learn on the job’. Even with these opportunities, it is a ‘steep learning curve’, as Bellinda Kontominas
 described it, and several described a feeling of ‘being thrown in the deep end’. While in-house training modules

 covering the basics of defamation
, contempt
, and sub judice laws may remain, reductions in staffing mean that fewer mentors are available. The demise of the cadetship, which would typically include some court training, means that reporters new to the round will be starting from scratch, and reduces the pool of staff with knowledge of the courts even further.
While media law is usually a part of university journalism degrees

, the amount of court training included, if any, depends entirely on the university. Gregory
, for example, takes senior students at La Trobe University on an excursion to give them practical experience in the courts, as well as teaching students ‘how the system works’, the broad purposes of court reporting (such as ‘translating to lay audiences things that happen inside the court’) and exercises in developing news stories from court judgements
, for example. However, journalism academics do not necessarily have extensive court experience, which is needed given the specialised nature of the round. When there are so few dedicated court reporters, if one is sick or on leave, someone with little or no experience may be asked to cover for them. Some journalists
 indicated to me that this already happens, with sometimes disastrous results,18 despite the fact the AAP
 newswire service covers court stories that subscribing news outlets can use, with five dedicated court reporters in NSW alone at the time of writing. Indeed, AAP
 has significantly expanded its court operations in response to newsroom cutbacks, more than doubling the number of court stories produced per day in 2016 (Crikey 2016). One journalist
 who had worked at AAP
 described court reporting as the organisation’s ‘bread and butter’.
As previously mentioned, increased pressure to file (and tweet

) constantly can inhibit the quality of writing, and lead to mistakes. Without formal training

 programs like cadetships, responsibility for developing junior reporters is placed on already time-poor established reporters. All court reporters described their relationships with journalists
 from rival news outlets in friendly terms—much more than on any other round—with several describing a ‘camaraderie’ or ‘close-knit group’. Kontominas
 noted that ‘while we were competing for stories, everyone was really quite collegiate in the way that we’d help out the new people to make sure that no one made mistakes’. Nevertheless, increasingly limited time and resources make it more difficult to take responsibility for mentoring others.
The Toll of Vicarious Trauma



One often overlooked aspect of court reporting is the personal impact on the reporters themselves—a ‘vicarious trauma’ as former Age


 court reporter Adrian
 Lowe (2016) described it in an article detailing why he left the court round. Indeed, when I asked journalists




 whether there was anything they wished they had known before they started the round, several brought up the personal impact, and the fact that some have suffered from PTSD. As one elaborated, ‘it can be quite, I guess soul destroying because you’re reporting the worst of humans—you see the worst of humanity every day and you become desensitised’. Although many reporters said that their editors
 were supportive, or that there were services available, some relied on fellow court reporters as they had the best understanding of the situation. One Sydney journalist




 said, ‘Our employers … [t]hey’re very aware of the potential trauma journalists




 can suffer in war zones and situations like that, but I think there’s an assumption that because you’re not being directly exposed to bloody crime scenes and dead bodies, there’s not that same risk’. In 2019, one former Age


 courts and crime reporter won a $180,00 compensation payment for PTSD she suffered covering brutal crimes, having received no support from the newspaper (Edraki and Carrick 2019). Bellinda Kontominas
 explained that her editors at the Sydney Morning Herald


 were very supportive in this regard, recognising the emotional toll of court reporting and offering counselling: ‘Even if we didn’t need it, they would mention, “by the way, don’t forget this is here for you if you want”’. This proactive approach is an important way of normalising emotional responses and ensuring that those who need help receive it. Kontominas
 also explained that editors recognised that there was a need to ‘provide additional support to these [court] reporters, so that they get it right, and they are not stressed out’.
Conclusion
As I have shown, referring to ‘the media’ as a blanket entity that is untrustworthy, and reports inaccurately and unfairly, is itself unfair to the journalists
 who do their best to uphold the legal process and play their part in informing the public. Many are keenly aware of the need to include judges’ reasoning, fairly represent both sides, respect reasonable restrictions on what they are allowed to report, and avoid gratuitous sensationalism. This is not to say that there are no unethical

 court reporters, or that they never make mistakes. As one put it succinctly, ‘there’s good and there’s bad court reporters’, some of whom ‘were just there to sensationally report court cases’; another said that she had ‘seen some journalists
 do some terrible things’. Even highly conscientious reporters have had to explain a mistake to a magistrate. Given the diligence with which interviewees approach their craft, measures should be designed to ensure that all court reporters are best equipped to fulfil the role, enabled by court practices. Editorial
 staff must also be considered part of this process, given the influence they can have on the ultimate shape of reports. One court reporter insightfully proposed that media should be considered part of the legal process rather than at odds with it, necessary to the operation of open justice 
and whose practices and needs are taken into consideration when decisions are made about accessing information, for example.
Some measures already in place in Canada seem to take this approach, modifying court practices to help facilitate accurate media reporting. To address the problem of journalists
 misunderstanding legal judgements and sentencing decisions, press briefings could be made on all such matters released by the courts, as Beverley McLachlin explains occurs with legal judgements in Canada. The briefings ‘[explain] the legal and factual background of the case and the decision of the courts below and [guide] the press through the reasons for the judgement so as to ensure that the journalists
 have a proper grasp of the case and the decision’ (McLachlin 2012, 30). McLachlin adds that the purpose of the briefing is not to put a ‘spin’ or highlight certain aspects of the judgement, but to ensure that the legal issues are understood. Another measure is to allow media to read a judgement prior to its release, ‘so they can report accurately on it at the moment of release’ (30). Both of these recognise the media as part of the legal process, and could be applied to sentencing remarks in jury trials.
Several Australian court reporters also pointed out how some magistrates and judges take steps to make judgements clear and accessible to media. A journalist
 explained how the Chief Magistrate of NSW emails
 written judgements in high-profile cases to all the Sydney court reporters, and another that the Supreme Court Victoria will release audio recordings of sentencings, and give TV stations permission to play some sections. Adam Cooper
 remarked, ‘It’s in their best interests as well, I reckon, because it helps get the court’s message across’. Most courts now have a media liaison, who can mediate between the courts and news organisations; however, this has not necessarily improved relations, which some reporters described as ‘sometimes strained, sometimes good’ (Queensland


), ‘pretty poor’ (Queensland’


), and ‘shocking’ (Victorian Magistrates’ Court). A judiciary-media committee in each state, modelled on that in NSW, could help to improve relations generally, address concerns on both sides, and further bring court reporting into the judicial process in all jurisdictions. The Supreme Court of Canada also has a court-media liaison committee, which Beverley McLachlin proposes as a way of improving interactions between the two (2012, 29).
To increase the knowledge base of new court reporters, and consequently the degree of trust

 the judiciary places in them, some form of accreditation program could be introduced. Its parameters would be agreed upon between the judiciary and media organisations in each state—this could be a function of the judiciary-media committees, which could then monitor its efficacy. This accreditation could include some parameters for reporting judges’ decision-making
, such as the importance of including some of the judge’s reasoning as well as the sentence. While care must be taken to ensure that the judiciary does not gain control over which journalists
 may cover the courts, to maintain media independence, a knowledge base would help reporters avoid mistakes and improve trust

. Specific training

 for editors
 would help to limit the problematic (and sometimes sensationalising
) reframing of court stories through headlines
, perhaps with some editorial representation on the judiciary-media committees. It would also help editors to understand court reporters’ needs, and the legal constraints they are working under—as one court reporter noted, ‘if everybody else [in the office] had a bit more of an understanding of how it worked, it would be a bit easier’. This may also help editors to select those reporters best placed to cover the courts. Increased awareness amongst the judiciary that all errors are not the fault of the court reporter would also help build trust

. Making use of AAP
 wherever possible, rather than sending inexperienced and untrained reporters, should also be a matter of policy.
Some journalists
 noted that the courts—or at least individual judges—were getting better at recognising the time constraints journalists
 work under and providing documents and information in a more timely fashion. Allowing journalists
 easier access to information
 and exhibits that are not subject to suppression order
s would help enable them to write fairer

, more accurate, and balanced
 reports. Court reporters could be allowed to take photographs of documents rather than having to pay

 for photocopies, for example, or offered reduced rates for transcripts or other documents. At the least, a basic fact sheet could be provided in all Local/Magistrate’s Courts in all jurisdictions, so that charges can be accurately reported and names spelled correctly, for example.
While judges must retain the right to issue a suppression
 or non-publication order
 retrospectively, as what will be said in court is not always predictable, lawyers and judges must also recognise that their ability to limit the spread of information
 is now restricted and extremely time-sensitive. Given that such orders are largely directed at media, their application should take into account journalistic expectations and practices, including live tweeting, blogging, and filing from court. A rule requiring a short delay on publication—for example, at least ten minutes as applies in New Zealand

 (Judicial Office for Courts 2019, 2)—would allow counsel time to raise an issue that could be subject to suppression. Judges may then extend the required delay (within limits) if necessary, to consider whether an order needs to be made.
One way of addressing the problem of media reporting giving an unrepresentative view of sexual crime (and crime in general) would be for editors
 to enable court reporters to write periodic feature articles that draw readers’ attention to what is typical, where in addition to their own expertise, they can draw on expert opinion about the crime, its frequency, problems with prosecution, and so on. In many ways, court reporters are better equipped than crime writers to do this, as they are present in court every day and therefore have a grasp of what is typical as well as how it is customarily dealt with in the justice system.
To address journalists
’ ‘vicarious trauma

’, rather than providing services court reporters can opt-in to, a more proactive approach like Kontominas
 described is needed. Reporters could be routinely debriefed, and the traumatising effects of covering violent crime acknowledged as a matter of course, so that trauma can be considered an expected part of the job and not simply a personal matter. When a reporter asks to be transferred because of such trauma, such a request should be honoured as soon as possible, which does not always happen.
With large cuts to budgets

 and staffing, news organisations are generally looking for ways to save money, and although allowing court reporters more time seems counter to this imperative, news organisations could instead look on it as a saving. As Adam Cooper
 noted, ‘if you’re under time constraints and under pressure, then that’s when it’s possible for mistakes to creep in’. ‘More resources’ may prevent the expense of defending against contempt charges that may come more frequently if errors and prosecutions become more frequent.
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Footnotes
1Police prosecutors are members of the police force who conduct legal research and present cases on behalf of the police in the lower courts. They typically do not have a law degree (and have at times been criticised for this).

 

2Except where otherwise noted, references to laws in this section draw on the Crimes Act 1900, s. 50, 54, 60, 67 (ACT

); Crimes Act 1900, 61H–61HE, 61I, 61KC (NSW

); Crimes Act 1958, s. 35–36B, 38, 40, 48B (Victoria

); Criminal Code Act 1899, s. 347–349, 352 (QLD

); Criminal Code Act 1913, s. 319 (WA

); Criminal Code Act 1924, s. 1, 2A, 2B, 14A, 127, 185 (Tas


); Criminal Code Act 1983, s. 192, 192A (NT

); or Criminal Law Consolidation Act 1935, s. 46–48, 56 (SA

).

 

3The terminology was changed

 as ‘indecent’ was considered anachronistic, and ‘[t]he core criminality of the offence is the fact that there has been sexual contact without consent’ (Criminal Law Review 2015, 10).

 

4As I will show in subsequent chapters, formal rules and legislation cannot ensure complete neutrality, as they do not take into account the subtleties of language and narrative I analyse. Chapter 3 complicates the concept of objectivity
, showing how prosecution or defence can be privileged even while meeting existing standards of fairness and balance
.

 

5Although there has been increasing concern amongst journalists
 that Australia’s defamation
 laws are heavily weighted towards plaintiffs, which has ‘a chilling effect’ on media (Snow 2018), court reporters are protected under the defence of ‘fair report of proceedings of public concern’ (e.g. the NSW Defamation Act 2005, s. 29). A few interview participants mentioned defamation
, but were more concerned about sub judice


 contempt.

 

6Criticisms of the practice tend to argue that it is a ‘rubber stamp’ for the prosecution, rather than querying its secrecy, although they do exist (Kuckes 2004).

 

7Under a suppression order
, the information may not be disclosed in any form; under a non-publication order
, it can be disclosed or shared, but not published, which according to NSW law means ‘to disseminate or provide access to the public or a section of the public by any means’, including social media, television, and radio (Judicial Commission of New South Wales 2016, s87-320 2.a).

 

8In Tasmania

, rape complainants are forbidden under the Evidence Act (2001, 194 K) from speaking about or publishing their experiences under their own names without obtaining special permission from the Supreme Court, although in August 2019, the Tasmanian government announced plans to reform

 the legislation (Martin 2019).

 

9Evans’

 conviction
 was overturned, and a second trial allowed sexual history evidence to be put before the jury. The first trial had been reported in detail in the media, and Evans’
 partner offered a £50,000 reward for new witnesses to come forward before launching the appeal (Royal 2019, 85).

 

10Some NSW court reporters noted that media are sometimes permitted to remain while a complainant gives evidence, even when the court is closed to the public.

 

11This is also particularly true for radio reporting and Twitter

—as Gregory
 explained in an interview, because radio time is so short, journalists
 aim to balance it ‘over a day’; another journalist
 described court reporting and Twitter

 in similar terms.

 

12Television, radio, and social media are much more ‘coverage driven by soundbites’, due to the nature of these media. See below for discussion of social media
 and balance.

 

13Gregory

 (2005, 30–40) lists per-page costs

 ranging from AUD$0–3 (US$0–2.05) to copy court files, and search fees of $9–23 per file, as well as considerable variation between states for what information can be accessed and how. Some of these regulations have been tightened since Gregory’s
 book was published, and rates generally increased.

 

14In the US, rules still vary, and permission of the individual judge is often required but increasingly granted. The British High Court relaxed its rules in 2011, allowing Twitter

 coverage without the need for permission, and the Republic of Ireland continues to allow working journalists
 to tweet after restricting members of the public in 2018.

 

15The full text of the judgement can be found at: caselaw.​nsw.​gov.​au/​decision/​5d0c5f4be4b08c5b​85d8a60d.

 

16Tostee was acquitted of murder and manslaughter in October 2016 (Alexandria

 Utting and Staff Writers 2016).

 

17Media law academic Mark Pearson wrote of his experience accidentally breaching a such an order, because its existence could not be reported. As Pearson argues, ‘It is hard to inquire about a suppression order
 you do not know exists because discussion of its existence and contents has been suppressed’ (2015).

 

18Details withheld, to protect the anonymity of interviewees.
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 and journalism academics ‘What is journalism for?’, the most commonly repeated phrases—more than all other recurring ideas combined—related to the need for journalists
 to ‘inform or to provide information’ (Wake and Farrer 2015, 167). What passed unremarked is that members of both cohorts implied that journalism could be simply the transmission of neutral ‘facts’ or ‘information’. ‘Journalist 17’ explained the role this way:Journalism is the promulgation of facts. It is the transfer of information from a discrete pool of data to an individual, called a journalist
, who then disseminates it to a different pool, that of the audience, where the information could not otherwise have reached. (Wake and Farrer 2015, 169)



As semiotician Daniel Chandler puts it, ‘[i]t is as if communication consists of a sender sending a packet of information to a receiver’ (1994).1 It also presumes that ‘facts’ and ‘information’ are unambiguous and can be ‘sent’ to a reader without any interpretive or constructive work needed from either the journalist
 or the reader. Language as a force that constructs, and depends on social, cultural, historical, situational, and individual contexts for its meaning(s), is absent from this model.
This is not to say that all journalists
 view their role in this way; some of the journalists
 I spoke to recognised the inherent subjectivity of journalism, and some academic work within journalism takes a critical approach to language (e.g. Richardson 2010; Cotter 2010). Steven Maras’ Objectivity in Journalism (2013) shows that critiques of the concept of objectivity
 are not new, nor does it have a singular, universal definition, noting that many have argued that values or ideology always shape the selection and presentation of news (58–61). Nevertheless, Maras (2013, 20–21) argues that the concept ‘defines or actualizes ways of knowing that have impact in the world, influence the nature of reporting, and shape the professional underpinnings of journalism’. And as Wake and Farrer’s research suggests, although not universal, there is a persistent belief that language operates in a straightforward and transparent way. In interviews, there was sometimes a tension apparent between reporters’ desires for objectivity
 and a recognition that their choices can have positive or harmful effects. Approaching news writing as an ethical
 and creative practice, this chapter presents a theory of meaning-making in court stories as a starting point for exploring complex questions of ethics regarding the representation of sexual crime. In a court report, genre
 conventions give meaning to courtroom events that can be quite different from their original context, granting them a significance their original presentation may not have had. Taking the committal hearing
 and trial of rugby league star Brett Stewart
 as a case study, I show how language and narrative
 choices can subtly position the defendant or complainant as innocent or guilty, drawing on and reinforcing rape myths

 and stereotypes. This affects public perceptions of sexual crime more broadly as well as the particular case.
A Narrative
 Theory for Court Reporting
Courtrooms are commonly understood as places where facts and evidence are presented and judged on the basis of merit. However, they are just as much places of storytelling (Amsterdam and Bruner 2000; Harris 2001; Heffer 2002; Hobbs 2003), and although until relatively recently, legal educators, scholars, and theorists were reluctant to engage with it (Papke 1991, 2), narrative analysis is relevant to courtroom narratives and the way media represents courtroom practice. Although the stories told are shaped in part by legal constraints, conventions of language and narrative and genre
 constraints also shape their meaning. Both legal and media narratives follow different conventions, and the meaning of courtroom events inevitably changes when incorporated into a media narrative. The way the ‘story’ is constructed is influenced by legal factors such as suppression orders
 and laws about identifying witnesses, news conventions, and editorial
 input. Although in the main reporters said that their editors
 trust them and don’t ask for particular angles, as explained in Chapter 2, court reporters are also aware of the kind of story that is likely to ‘get a run’ in the paper and those which will not, which can influence their choices.

Narratology
 provides a useful perspective from which to consider the process of writing and interpreting a court report.2 Court reporters construct a narrative
 of what happened in the courtroom; their readers, and the jurors

 who experienced the same courtroom events, also construct their own stories, but these focus on what happened between the complainant and the defendant. Mieke Bal identifies three ‘levels’ of narrative: narrative text, story, and fabula

, where narrative text is a text ‘in which an agent relates (“tells”) a story in a particular medium’; a story is ‘a fabula

 that is presented in a certain manner’; and a fabula

, ‘a series of logically and chronologically related events that are caused or experienced by actors’ (1997, 5). The fabula

 consists of events, actors, time, and location, and when a story is constructed from these, the events are arranged into a sequence, which may or may not be chronological, the actors given traits so that they become characters
, and a point or points of view selected. In court reporting, the material of the fabula

 is contained within the courtroom on the day in question (although previous days’ proceedings may at times be brought in) and consists of witnesses, barristers and the judge; and their speech, reactions, and presentation in court. Australia’s sub judice laws prevent

 journalists
 from including anything not put before the jury, as discussed in Chapter 1. Although the chronology of events is fixed, some events happen simultaneously, such as a defendant’s reaction to witness testimony
.
Within this fabula

 lies another set of events, actors, time, and location from which the jury constructs a story that they consider to be the ‘truth’—to determine ‘what is and is not the “true” narration
 of events’, as Kathryn Swiss puts it (2014, 397). These are contained in witness testimony
 and cross-examination
 and include mutually exclusive events that the jury must choose between. Nancy Pennington and Reid Hastie (1993) propose that jurors reach verdicts by constructing

 stories. Their study showed that jurors inferred information and constructed statements identifying cause and effect; they made assumptions about what the actors did rather than stating that they made a judgement about the type of person involved. The jurors’ ‘story’ will take into account courtroom events, but it will ultimately relate to what happened between the complainant and the alleged perpetrator. It is also guided by the judge’s summing up, which summarises the evidence and directs them how they can use it to reach their decision. A ‘not guilty’ verdict may not mean that the jurors’ story resembles that of the defendant; it may only mean that they could not say ‘beyond reasonable doubt’ that a story resembling the prosecution’s is ‘true’.
The court reporter’s narrative
 text, on the other hand, will present a story of what happened in the courtroom, selecting only a few events out of the many that occurred, due to space constraints. While these events will sometimes be indistinguishable from a narration of what happened between the defendant and complainant, the source of the claim is usually identified. In a fictional narrative, as Bal acknowledges, there is no pre-existing fabula

—it is the reader’s interpretation (1997, 9). However, in a court report, the fabula

 that the reader interprets is likely to resemble that of the jury—whether or not they agree with the jury’s ultimate verdict. I have referred to this elsewhere as the ‘truth’-fabula: what a reader interprets as the truth of what happened in the particular case, derived from their encounter with a newspaper report (Waterhouse-Watson 2013, 17). Thus while the journalist’s
 focus will be on what happened in the courtroom, the reader’s ultimate ‘truth’-fabula will focus on what happened between complainant and alleged perpetrator, as the jury does, but based on the ‘story’ and resultant ‘narrative text’ constructed by the court reporter (and their editor/sub-editors
). Thus, the choices the court reporter and editors make can profoundly influence their audience’s ‘truth’-fabula.

Genre
 also plays an important role in shaping the interpretation of a court report—the ‘truth’-fabula

. Sociolinguist Sandra Harris (2005) argues that a trial is made up of two competing ‘trial narratives’: the prosecution’s, which argues that the defendant is guilty, and the defence’s narrative, which claims that they are innocent. According to Harris, each particular courtroom narrative
 (opening and closing statements of lawyers, witness testimony
 etc.) closes with a narrative ‘Point’

 which shows how the narrative is important in relation to the overall trial narrative. That is, it makes a claim about whether the defendant is innocent or guilty. Harris further argues that the Point need not be made explicitly, as a coherent narrative is sufficient to evoke it. Rather than a direct statement claiming that the defendant is guilty or innocent (or that a complainant is untruthful), often ‘the testimony
 concludes instead with a climactic account … of what happened’ (2005, 233). Harris is essentially outlining a genre
, as John Frow explains it: structures

 that ‘organise verbal and non-verbal discourse … [that] contribute to the social structuring of meaning’ (2005, 1). In court reporting, a kind of hybrid is formed between the ‘genre’
 conventions of ‘hard’ news reporting and criminal trials. As court reporting’s main purpose is to portray what happens in courtroom proceedings (a committal hearing, trial, bail hearing, or appeal), the ‘facts’ are a series of speech acts, taking place inside or outside the courtroom, and body language, facial expressions, or witnesses’ emotional responses. As the purpose of a trial is to establish the guilt or innocence of the defendant, jurors 

and readers are positioned to interpret significant ‘facts’ as evidence of guilt or innocence. Thus, when highlighted in a court report, these ‘facts’ will either contribute to a narrative of ‘guilty’ or ‘not guilty’, which I will call the ‘guilt’ narrative and the ‘innocence’ narrative.

Genre
 is crucial in shaping the way media reporting constructs the meaning(s) of courtroom proceedings. As Frow contends (2005, 100),[g]enre guides interpretation because it is a constraint on semiosis, the production of meaning; it specifies which types of meaning are relevant and appropriate in a particular context, and so makes certain senses of an utterance more probable, in the circumstances, than others.



Harris argues that particular rules and constraints, which can be understood as genre
 rules, shape narratives in the courtroom. These include the format of question and answer, or cross-examination that sets out to undermine or contradict narratives that came before. She writes, ‘[l]egal coherence takes precedence over discourse coherence in trials, and jurors must come to terms with this’ (2005, 216). Court reporting inverts this precedence, preferring discourse coherence, reconstructing the fragmented courtroom narratives to fit reporting genre
 conventions. This creates a narrative
 coherence that is more comprehensible for news audiences. As noted in the previous chapter, many court reporters also saw ‘translating’ or ‘decoding’ legal language into everyday language as an important part of their role. One added that it is also important that everything is understandable for the chief of staff and those editing the report, to ensure that errors are not introduced. Mostly, legal processes would not be considered of interest to a general reader and would only rarely be included. As one former court reporter put it, ‘you’re not there to explain the judicial system, but just to kind of show examples of how it works’. Thus while the jury

 must create discourse and narrative coherence for themselves in constructing their ‘truth’-fabula, the court reporter performs this role to a large extent for the news audience. Also, unlike jurors tackling legal narratives, media audiences tend to understand the conventions of the genre
 and will therefore likely recognise what meanings are relevant.
A court reporter may need to condense five hours’ worth of courtroom proceedings into seven short pars3 of newspaper copy, to build a succinct and compelling narrative. In Court Reporting in Australia, Peter Gregory
 explicitly directs court reporters to ‘[c]hoose what you believe to be the newest or most important point, back it up with quotations or paraphrased copy, and balance
 it if you can with the other side’ (2005, 85). As discussed in the previous chapter, both sides will not necessarily be presented each day, so each report cannot allocate equal weight to prosecution and defence. According to generic convention, the ‘most important’ element in a hard news story will feature in the ‘lead’ par and/or the headline
 (the familiar ‘inverted pyramid’ model of news—e.g.: Harrower 2010; Thomson et al. 2010), such that whatever is placed there will likely be understood in this way. It is increasingly common for news audiences to stop reading at headlines
 (Dor 2003); with the rapid increase

 in online news and paywalls, anything past the headline
 and lead will be inaccessible without a subscription. Thus even fewer readers will read any further. Rather than a hallmark of neutrality and objectivity
, Elizabeth Thomson et al. describe the headline
/lead combination as ‘a value-laden synopsis of an event which is shaped by a particular set of assumptions about which aspects of events are typically more socially significant and which are less so’ (2010, 64). Thus what is deemed to be the most important point is highly subjective.
Becoming Evidence of Guilt or Innocence
Close analysis of reporting on the Brett Stewart
 case is a useful way to show that, in a court report, selection of the ‘most important’ point for the lead as well as the choice of how to represent these elements most often portrays either the defendant or complainant as ‘guilty’, although they meet current ethical
 standards for accuracy and fairness as set out in industry codes of conduct (Media, Entertainment
 and
 Arts Alliance 1999; Australian Press Council 2011b). A headline
 and lead also need to be ‘compelling’; when news organisations favour writing that is unambiguous, statements or details which clearly fit the ‘innocence’ or ‘guilt’ narrative will likely be preferred. The fact that the adversarial legal system positions readers to interpret significant courtroom events as evidence of guilt or innocence means that the events highlighted in a court report are likely to be interpreted as such, regardless of how they appeared in the trial. This is particularly the case in rape
 trials, which are typically viewed as a conflict between the complainant and defendant (such as the ‘he said/she said’ characterisation). Whatever is granted the most importance in a court report will invariably form part of the ‘trial narrative’ (Harris 2005) of either the defence or the prosecution. Simply put, anything that portrays the defendant negatively implies guilt; anything negative about the complainant implies innocence.
The lead will always be different for every story, but journalists
 almost invariably describe it as something that stands out clearly—they know it when they hear it. For example, one said:[I]t’s like a little bell goes off in your head—when you hear something and recognise it as a crux of the case, or the heart of that day’s proceedings … Or it could be something you’ve never heard before, that stands out because it’s startling and new. Or it could just be the detail you know you’re going to hang your story on for that day—a quote from a witness or a lawyer, or a moment or snippet that’s particularly poignant or emotive. Something that paints a memorable picture of the case, or the crime, or the people involved.



This journalist
 gave the most detailed explanation of their process, which reveals competing imperatives: for the lawyers in the case, its ‘crux’ would be the most important, whereas the ‘human’ element—something poignant or emotive—is more strongly focused on news
 values and may or may not be crucial to either side’s case. Nevertheless, its position as the lead makes it more likely to be read as if it were the crux of one side’s case. This reporter was one of only a few to comment that reporting the ‘crux’ of either the prosecution or defence’s case was a major consideration, and some cited finding the human element or ‘tragedy’ as a main role. Some hypothetical examples of leads were ‘this guy told his mate where the body was buried’, that someone converted to Islam while in jail, or had a character reference from their church, because ‘that sort of thing people are quite interested in’. Even in a critical discussion of language in journalism, Colleen Cotter (2010) still repeatedly refers to objectivity
 as an implicitly achievable goal. Nevertheless, even when journalists
 are striving for complete objectivity
, the way they select and present events remains a highly subjective choice, particularly given the constraints of space and market forces. No evidence is neutral. Thus, a highlighted event is more likely to be read as meaning guilt or innocence than other interpretations, due to genre
 conventions.
When a courtroom event is taken out of its original context and put into a lead or headline
, it alone will evoke a Point

—in other words, in a media context, whatever event is emphasised means innocence or guilt, solely because of where it is placed in the article, regardless of its position in the courtroom narrative. In one study, participants who read a libellous headline
 about a suspect in a criminal case were more inclined to think that they were guilty, even when the body of the article ‘corrected’ or clarified the libel
 (Pasternack 1987). No matter how (or if) a journalist
 elaborates on an event, opening up possibilities for a reader to reject, accept, or interpret the validity of the claim in another way, the act of positioning an event at the beginning of an article gives it the meaning of innocence or guilt. That is, a detail that portrays the defendant negatively implies guilt, just as one that portrays the complainant negatively implies innocence. It is often more significant that positioning particular statements within the court reporting genre
 gives them meanings that apply to more than just a single defendant and complainant than it is for these statements to later be contradicted or challenged.
Media framing can affect how the public perceives a specific trial, but also the way they perceive subsequent trials and sexual crime in general. Bruschke and Loges (2004) demonstrated the impact of pretrial

 publicity on jurors’ perceptions of guilt, although it may only influence the outcome of a small number of trials, and research shows that influence can work to persuade readers of an individual’s guilt as well as the reverse (Franiuk et al. 2008; Franiuk, Seefelt and Vandello 2008; Kovera 2002). Franiuk et al. (2008) found that challenging






 rape myths in the media appeared to persuade readers of US basketballer Kobe Bryant’s
 guilt. It should be noted that Australian press coverage of criminal rape trials is in the main much less sensational
 than it is in the US tabloids—not prone to the same kind of detailed ‘character assassination’ of rape complainants in cases such as Kobe
 Bryant (Anderson 2004; Franiuk et al. 2008) or Mike Tyson
 (Moorti 2002; Nelson 1994). Thus the representational strategies employed here are more subtle, as previous research has shown (e.g. Waterhouse-Watson 2013), and appear closer to objectivity
. They are also therefore more difficult to identify and ‘resist’.
What an event can mean in one sexual crime case can also influence the meaning assigned to a similar event in another case, particularly when it reinforces pervasive myths and stereotypes. Franiuk, Seefelt and Vandello (2008, 796–797) found that male participants who read headlines
 endorsing rape myths

 displayed more rape-supportive attitudes than those who read headlines
 that did not (for female participants, the difference was slight). Further, Margaret Kovera (2002) found that exposure to media reporting on unrelated rape cases influenced mock-trial jurors’ assessments of witness appraisals and verdicts in a specific rape case. Thus if a statement or event can mean that one complainant is unreliable, then it can mean unreliability in all other cases, thus contributing to misconceptions about the legal process and a culture of victim blame

. While other claims might contest the truthfulness of a statement, its secondary ‘meaning’ of innocence or guilt typically goes unchallenged. As I have shown previously (Waterhouse-Watson 2013, 160–162), popular beliefs about women, men, and sexual violence, and the conventions of genre
, limit what an event can mean in the context of a hard news story about a rape case. Including specific kinds of details—particularly placing them in the lead—can evoke meanings about rape contrary to what a journalist
 intended. Thus what it means to ethically

 represent sexual crime is a complex question for court reporters.
The Ethics of Court Reporting
In Australia, newspaper reporting standards
 and ethics are still largely self-regulated (Pearson 2012), with the industry-funded Australian Press Council
 (APC) and the Media, Entertainment and Arts Alliance
 (MEAA) presiding over codes of conduct by which members are bound to abide. Both the MEAA
 Journalist Code of Ethics (1999) and the APC
 Standards of Practice emphasise accuracy, fairness

, and balance
, but their expression implies that ‘facts’ themselves are unambiguous and can be represented accurately—or not. For example: ‘Do not suppress relevant available facts, or give distorting emphasis’
 (MEAA 1999). It is understandable that the binding standards would focus on practices that are less open to interpretation than an approach to language use that emphasises its connotations and implicit assumptions; nevertheless, the APC
 also has a series of non-binding ‘Advisory Guidelines’

, which address issues of representation in reporting on domestic/family violence, asylum seekers, and race/ethnicity but do not cover sexual violence. For example, the Advisory Guideline on domestic/family violence includes recommendations that ‘[r]eporting of family violence should try not to blame a person affected by the violence or suggest that the person somehow enabled the violence or could have avoided it’, and a warning against ‘placing emphasis on the characteristics or surroundings of the victim

, or implying that such things contributed to the family violence’ (2011a, 2). Although similar principles could be applied in the case of sexual violence, no such guideline currently exists.
Journalistic ethics has been the subject of academic discussion, covering privacy
, conflict of interest (especially in politics), bias
 and objectivity
, ‘tabloidisation’, treatment of sources, and representation—of race, gender, sexuality, and so on. When it is addressed, representation is usually considered to relate to disparaging or ‘inflammatory’ language rather than other representational strategies or structural considerations. For example, in Ethics for Journalists, Richard Keeble (2009) surveys a range of literature identifying racist representations in UK newspapers, such as terms like ‘illegal immigrants’, ‘scroungers’, or ‘inmates’ when referring to asylum seekers, which contravene the industry’s own ethical code. Keeble also recognises sexist tropes, such as infantilising or sexualising women, highlighting their appearance rather than their abilities, and devaluing them as experts. While they concede that representation can be harmful in certain circumstances (such as focusing on the breasts of a rape victim), in Ethics and the Australian Media, John Hurst and Sally White (1994) are disparaging towards ‘everyday’ sexism

. They acknowledge that it is sexist to call former West Australian Premier Carmen Lawrence ‘Lawrence of Suburbia’ or describe her ‘stirring the coffee pot’; however, they claim that ‘[a]rguably, they are silly rather than serious’ (61), and not really worthy of consideration. Neither text addresses story construction, and ethics

 specifically for court reporting has received minimal treatment. Further, the majority of the literature is to teach students of journalism or outsiders to the field about current ethical frameworks rather than to debate complex issues of ethics
 or suggest new approaches. Although in Quagmires and Quandries, Ian Richards (2005) takes a more critical, evaluative approach to journalism ethics, sexual violence is not mentioned, and sexism

 is only briefly mentioned as being part of the code of ethics (58, 60).
On the rare occasions when ethical

 issues specific to court reporting are raised, even when aspects like story structure

 are introduced, questions of representation are not included; again, almost nothing directly relates to sexual violence. In a section on writing in Court Reporting in Australia, Peter Gregory
 highlights the need to be ‘fair and accurate’ (2005, 82), and to include the case for both prosecution and defence ‘even if the prosecutor produces thrilling prose and the defence sounds boring’ (2005, 82). Thus balance
 should override newsworthiness
. Gregory
 writes, ‘Fairness

 should mean covering both … sides of a legal dispute in a way that explains the substance of a case’ (82). However, representational strategies are not mentioned and thus the advice is oriented towards what should be included without full consideration of the way meaning is ascribed to courtroom events through language and story structure

, or the wider implications for representations of sexual violence. The public’s supposed right to ‘know’ is mentioned, but not the rights of a victim, accused, or any witnesses to be depicted without presuming they are guilty.
The virtual absence of sexual violence reporting as a subject of ethical
 consideration in the literature on journalism is concerning, and leaves journalists
—including court reporters—virtually alone in developing their own ethical 

principles. Some were quite conscious of this: as one Queensland court reporter said, ‘It’s all up to you, isn’t it? There’s no editor
 that’s probably going to tell you not to write that’. A news producer also confirmed that they mostly check court reporters’ copy for whether it is ‘legally safe’—that is, whether there is a ‘practical risk’ that a report might land the newspaper in trouble—leaving questions of fairness, balance
, and ethics to the court reporters themselves. Nevertheless, the majority of court reporters I interviewed articulated particular considerations for reporting on sexual crime (in addition to legal factors); those who did not had typically had little experience reporting on sexual crime cases. While the degree of understanding of key issues amongst working court reporters is encouraging, it also suggests that they learn these considerations ‘on the job’, and incorporating them into journalism education

 and court reporter training could be of great benefit.
Ethical Approaches to Covering Sexual Crime—Reporters’ Perspectives
Although I often did not use the word ‘ethics

’ in interview questions, all of the court reporters I spoke to had clearly articulated ethical positions regarding their role. The vast majority seemed to prioritise ‘getting it right’ in more than simply a legal or technical sense—while avoiding contempt of court
 was understandably a concern, the care described in their reporting processes suggests motivations beyond avoiding official condemnation or punishment. For example, one Fairfax
 reporter explained being fair and accurate as ‘something I just thought was important to my own integrity as to being this is my job and I want to do it properly and not just report what I think people want to hear’. A News Corp
 journalist
 said, ‘you’re very aware that the lawyers read your stuff as well and you want to be respected for the court reporting that you do’. Very few interviewees mentioned ‘getting away with’ things or ‘legally safe’ being any sort of standard, and only in a few circumstances.
As explained in the previous chapter, fairness

, accuracy, and balance
 are critically important to the reporters I interviewed. One reporter summarised the different considerations for rape cases, thus recognising the rights of the complainant as well as the accused: ‘I think fairness to both sides is always in mind. Fairness to the complainant, and fairness to the accused. And after that, you just report on things as they happen in court’. As noted in Chapter 2, one reporter explained that in a fair report, ‘you are not clearly taking sides or making assumptions about someone’s guilt or innocence based on how you are reporting it’. Nevertheless, as I will show, even without overt assumptions of guilt or innocence, news conventions can position one side as much more believable than the other.
Many reporters cited concern or consideration for the victim as one way that sexual crime cases differed from other types of cases and described varied steps they took to address this consideration. Reasons were typically recognition that rape victims’ courtroom experiences are more difficult than other victims’

—for example, ‘seeing in the courtroom what a traumatic, difficult experience that is for someone, feeling that your reporting can compound that is something that I try to be very mindful of’. Alexandria Utting
 said, ‘I think those people are much more silenced than the person who has been punched in the face outside a nightclub’ and, along with several others, saw giving rape victims the opportunity to tell their stories as an important part of their job.
While they emphasised different aspects, amongst the interviewees, there were two main types of approach. One is rooted in the idea that the court reporter’s role is to reflect whatever happens in court, with no room for discretion or moral judgement (closer to the transmission model explained above); the other considers that fairness

 can require more discretion to be exercised so that elements that could be considered unduly prejudicial to the complainant are not emphasised. Some who took the latter view were also conscious of the potential to reinforce myths

 and stereotypes about rape through the representational strategies they used. Several of these also appear to view writing (and reading) as a constructive process.
One journalist
 described her approach in terms that imply the courtroom experience can be transparently reproduced in language: ‘I always just tried to write straight and I was always really ethical in my reporting. So I never went in with prejudgment. I was really always trying to just document what was happening, so if someone was reading it, it was like they were sitting there as well’. Similarly, Bellinda Kontominas
 described ‘just reporting it straight and letting the reader make up their own mind, just like a jury would’ (email):You have to be accurate. You can’t leave out things that might … show one side of the argument in a better light, or if somebody says one thing, and there is a line that you can put in there showing that the other person disputes that line, then you’ve got to put it in. Just trying to keep that balance
 …
I don’t believe you can pick and choose what to report in a trial. Obviously there will be stronger angles, and those will stick out as the lead to a story. But if mental health
 is an issue in a trial, you can’t ignore it because of the stigma associated, or make any kind of moral judgement. If a defence case is to attack the alleged victim on the grounds of mental health then that is their case and you report it. People who are reading the story can make a judgement about whether they think that’s a fair defence or not. (interview)



The reasoning fits the objective, neutral view of the role, always presenting both sides when something is contested and ascribing the interpretative role to the reader. Of course, in a sexual crime case, the (alleged) victim is typically questioned according to sexist stereotypes
, and their credibility put on trial—Kontominas
 described a need to quote ‘controversial’ defence strategies directly rather than paraphrase them: ‘In cases where I think a lawyer might be evoking myths or stereotypes or victim blaming

 I think it’s even more important to quote them directly so there is no question in the mind of a reader that I may have misinterpreted the lawyer’ (email). Showing that the lawyer’s words evoked the stereotype, not the journalist
, is a means of making it clear they have not been introduced (or perhaps even endorsed) by the newspaper. In a case (like Stewart’s
), where the defence argued that a complainant was unreliable because of mental
 illness: ‘The decision on whether to lead the story with that argument would depend on whether it was the most compelling part of the story for that particular day. It would also depend on how much of the defence case I had reported on previously’, to ensure balance
. Nevertheless, as I have argued above, the genre
 of a court report inevitably shapes the meaning of a courtroom event, which can give it more or less weight depending on its position in the article, for example, and have significance beyond the specific case.
On the other hand, several reporters stated that they took steps to counter potential victim blame

 in their reporting, citing the typically poor experience of rape complainants in the criminal justice system. They mentioned language choice, sentence structure (e.g. not using the passive voice), story structure

, and using paraphrase rather than direct quotes for problematic defence strategies as potential strategies for avoiding victim blame

. One court reporter of six years’ experience also highlighted that there is a tension between reporting that is fair to both sides:We don’t want to do anything in that reporting that’s going to jeopardise a trial, but then sometimes you feel like within a story that you’re victim blaming, because you’ve got to put forward someone’s [the defendant’s] case and someone’s explanation, but then you sometimes feel horrible because you are doing that.



She went on to describe how she had agonised over how to include the detail that a victim had been drunk at the time without implying victim blame

. Strategies included not leading with it, not using ‘drunk’ as a descriptor (i.e. ‘drunk woman raped’), and preferring ‘intoxicated’ to ‘drunk’. She later added:I think there’s definitely a balancing act with making sure that you do have facts in a case but that you are not drawing something to it that’s not there as though you are half saying, ‘Oh wasn’t she silly to have done that,’ when that’s obviously not at all what I would ever want to have someone take from a story that I have written.



She also explained that cross-examination
 of complainants can be ‘so incredibly personal and intimate in that situation, like embarrassing her or humiliating her …’ but, again focusing on how courtroom events are portrayed, concluded that ‘there’s ways that you can write it without … making it so salacious and so humiliating’.
Similarly, one court reporter described a need not to overemphasise cross-examination
 that accuses a complainant of lying, as ‘I just think someone is going to read that, and they’re going to think we’re leaning towards that she made it up’. The journalist
 would always include the defence’s cross-examination
—as Gregory
 notes, ‘the public should know [the defendant has] presented a defence and be told what it is’ (2005, 83)—but paraphrased rather than quoting the barrister. She added that in cases like this, she would avoid putting ‘too much weight on that this person [the alleged victim] maybe made it up, because they’re not really on trial’. Another reporter acknowledged that while she aimed to ‘give equal hearing to both [prosecution and defence]’, she might lead with ‘A woman who was raped … said that he has ruined her life’, but not, ‘A man accused of raping a woman said he didn’t mean to do it’, because she believes the legal system is already biased
 against victims. She would make that kind of choice in her reporting because victims ‘deserve a little bit more acknowledgement of their suffering perhaps than they get’. Some mentioned wanting to put exactly the same amount of weight on various elements of a case as they received in the courtroom. Some of these strategies are evident in reporting on the Stewart
 trial.
There was sometimes a tension evident between perceiving the reporter’s role as an objective one and one where discretion or subjectivity may be a factor. One reporter described the role as ‘being a conduit of information’ but later described how most journalists
 are conscious of victim

 blaming and try to avoid making a rape victim ‘feel bad’. This reporter added that sometimes it was necessary to ‘protect [victims] against themselves’ by not reporting things they say outside court that might put them in a negative light: ‘[Y]ou have a responsibility to make sure that they’re not going to wake up in the morning and think oh my God, what have I done? … Yes it’s definitely the sexiest story, but is it the most accurate, and the most fair

, and the best interpretation?’ Another reporter reflected on the subjectivity of both writer and reader:It’s important to be objective, but the way you write and what you choose to write about and focus on can be influenced by who you are and what your own experiences and perspectives are. You may be a journalist
, but you’re also writing from the perspective of being a young woman, for example, or a middle-aged man, and some of that may be reflected in your work.



This indicates awareness that complete objectivity
 is not possible, despite a journalist’s
 best efforts. She later said: ‘Some people will always interpret things a certain way or read into a story what they want to read into it, no matter how you present the facts’, also recognising the interpretive role of the reader.
Most journalists
, regardless of their overall approach to ethical

 writing as court reporters, were very aware of myths

 and stereotypes
 around rape, and how damaging these can be for victims. Several journalists
 who reported on footballer rape
 trials noted that in these cases in particular, there tends to be a lot of focus on complainants and their reliability, and ‘an automatic unwillingness among the public to believe that their sporting heroes could have done such a thing’, as a former Sydney court reporter put it. Adam Cooper
 also noted that ‘it comes from unlikely sources’, and that women are often perceived as ‘asking for it’ if they get involved with footballers. The main difference in approach was that reporters who advocated ‘just writing it straight’ saw follow-up articles including features as the place to address concerns raised in the trial. For example, Bellinda Kontominas
 wrote a piece after a verdict had been handed down, about a defence barrister’s claim that a woman’s alleged rapist could not have taken off her ‘skinny jeans’ without ‘collaboration’ (2010b). The jury handed up a note to the judge arguing the same point. This way, she could incorporate expert commentary from the National Association of Services against Sexual Assault into the report, ‘who pointed out that a woman’s clothes are never cause for rape or reason to assume that it could not have been rape’ (email), which would not have been possible while the case was before the courts. Another reporter recounted how shocked all the court reporters were when one defence barrister asked about the length of a woman’s skirt in a rape trial, adding that they later approached a member of the court for comment on whether it was really appropriate to imply consent

 because of the way a complainant was dressed, for inclusion in a follow-up article.
Despite this awareness, only two journalists
 explicitly drew on the broader framework of sexism to explain the problems of reporting on sexual violence—particularly sexism
 and sexual violence in sport. Both self-identified as feminists (unprompted), and one of these had developed her understanding in part through studying Gender Studies at university. I asked this journalist
 what would happen if she brought up a Gender Studies point of view on hypermasculinity and sport in the newsroom, and she replied, ‘I would be told to just chill out, loosen up, it’s about the game, it’s about entertainment, don’t look so deeply into it’. As journalist
 and academic Louise North found, feminism
 is not generally well regarded (or understood) in Australian newsrooms (2009, 216). Many others highlighted perspectives that align with feminist imperatives, but without articulating an overarching framework.
The Brett Stewart
 Trial
Brett Stewart’s encounter

 with ‘Cathy’, the 17-year-old girl who said that he tongue-kissed her against her will and sexually assaulted her with his finger, was often front-page news, from the time Stewart was arrested until after he was acquitted. Stewart disputed having sexual contact with Cathy, so that many popular rape myths

 were not activated, as they are used to give ‘reasons’ for why a woman would agree to sex
 and then say that it was rape. Regardless, there are other myths that can undermine a complainant’s credibility—in this case, about a complainant’s mental health
 and the significance of DNA evidence

. With a long history entrenching beliefs in women’s tendencies to invent stories of sexual violence (addressed in further detail in Chapter 4), portrayals that reinforce these myths, or undermine the credibility of a complainant, are problematic (David Lisak et al.’s (2010) comprehensive literature review found that false rape complaints 

are no more common than false reports of other crimes—between 2% and 8%). On the other hand, as a defendant is considered innocent under the law until proven guilty, a fair

 court report should not prejudge their guilt. The question then becomes, how can journalists
 portray these cases ethically for both complainant and defendant? Is it possible to present evidence from either prosecution or defence as believable without presuming that the other is ‘guilty’, and/or conjuring common stereotypes
 that undermine rape complaints?
As with all of the footballer cases, the Stewart case received intense media coverage, particularly in the major Sydney daily newspapers. The following sections analyse reporting in the Sydney Morning Herald


 (broadsheet), Sydney Daily Telegraph


 (tabloid), the Australian


 (national broadsheet), and the Manly Daily (tabloid). The Manly Daily is a local newspaper which often emphasises news about Manly Sea Eagles and its players, including Stewart, as it is circulated in the club’s local area. Using Factiva, a total of 53 articles were collected: five relating to the first committal (5 February) and four to the second (23 March); four reporting Stewart’s plea before the trial began (14 September), 28 reporting on the trial itself (16–29 September), and 12 reporting the verdict (30 September). Only articles mainly about one of the hearings, which were printed on the first three pages of the newspaper and/or longer than 200 words, were included, as these are prominent and/or substantial portrayals of the case.
Someone Has to be Guilty: Framing
, Character
, and the Narrative ‘Point’



The ways in which court reports are structured

, testimony
 framed, and various actors characterised can represent either the defendant or the complainant as believable, even when the day’s proceedings are concentrated on only one side—only the prosecution opening statement might be heard on the first day of a trial, for example. In this case, Cathy did not give evidence, which is not unusual for adult complainants in sexual assault
 committal hearings
, as they can only be required to testify if there are ‘special reasons … in the interests of justice’ (Australian Law Reform Commission 2010, s. 26.116). There was little cross-examination, as only two witnesses appeared, so most of the material presented was on the prosecution side. However, while the Australian


 and Sydney Morning Herald


 represented the prosecution narrative as believable, the Daily Telegraph


 and Manly Daily represented Stewart sympathetically, virtually erasing Cathy’s perspective, as I will show.
Stewart’s trial included testimony from Cathy, Cathy’s father, Stewart, and numerous women who stood for him as character witnesses, including a barrister who has prosecuted high-profile rape cases, and Stewart’s then-girlfriend, Jaime Baker. All newspapers shifted in the direction of the ‘innocence’ narrative as the trial went on. Opening statements and testimony from Cathy and her father took up the first two days, but while quoted and paraphrased testimony featured in all four newspapers, only one article in the Sydney Morning Herald


 (Arlington 2010a) largely portrayed Cathy’s account as credible. All five of the articles that reported on closing statements foregrounded the defence. Significantly, just one of the 53 articles could really be deemed equivocal. Journalists
 used representational strategies that emphasised the ‘innocence’ or ‘guilt’ narratives, including opening with details or statements that are consistent with rape, rendering Stewart a sympathetic ‘character

’, and employing framing techniques that support or undermine the credibility of witness testimony
. This is not to say that journalists
 were deliberately biased
, per se, but that the choices they (and their editors) made tended to align with one side or the other.
Articles which bolster the ‘guilt’ narrative emphasise details that are consistent with rape, sometimes decontextualised, or statements that uphold Cathy’s account. Opening with a detail (rather than an assertion) is a persuasive means to convey a Point

, because it lets a ‘fact’ appear self-evident. A Sydney Morning Herald


 article reporting the first committal, for example, highlights the claim that Cathy’s father made: that Stewart’s fly was undone and his ‘old guy’ visible. The headline reads, ‘Why Are Your Pants Undone? Manly Star’s Sex Assault Case Hears of Confrontation’
 (Kontominas 2010c). As an open fly is consistent with Cathy’s version of events rather than Stewart’s, when removed from the courtroom context and unattributed, the headline presumes that Stewart’s pants were undone (it was not allowed in evidence at trial). This claim is attributed to ‘documents tendered during Stewart’s committal hearing yesterday’, which grants it an ‘official’ status and thus increases its credibility. This is juxtaposed with allegations, attributed to these same ‘documents’, that a woman emerged from Stewart’s apartment and pointed at his crotch, saying ‘not again’. The statement was Cathy’s father’s, but obscuring its source lends it authority. The conventions of genre
 imply that it is also the most important information of the day. While Jodie Minus (2010) chooses less sensational 
details for her Australian


 report on the first committal, the article includes lengthy quotes from Cathy with no details that could undermine the claims, nor any of Stewart’s perspective. Although it uses quote marks, the headline, ‘Drunken Football Star “Sexually Assaulted” 17-year-old-girl’, gives merit to the claim, especially as the body of the article supports it. The lead summarises Cathy’s version of events, and although it is positioned as an allegation, the attribution is ‘the police’ rather than Cathy, giving it official status similar to the Sydney Morning Herald


 article.
In contrast, Cathy’s account is marginalised in the Manly Daily


 and Daily Telegraph


 articles which are aligned with the ‘innocence’ narrative. Immediately, Stewart is portrayed sympathetically as a character

, the effect of which is strengthened by his status as a celebrity
: an ‘intimate stranger’ with whom fans have a connection through regular media exposure, as if they ‘knew’ him personally. Jason Avedissian



 (Manly Daily, 2010) foregrounds Stewart being available to play football ahead of what actually occurred at the hearing: ‘Sexual Assault Case Adjourned but Club Confirms … Brett Will Play’. The Manly Daily


 headlines synthesise further intimacy by referring to him



 as ‘Brett’ (Avedissian 2010; Phillips 2010c). The public support Stewart received is foregrounded in the headline of Phillips’
 article, suggesting that many think him innocent: ‘Fans Turn Out to Back Brett’. The Sydney Morning Herald


 article
 (Kontominas 2010c) also includes a fan shouting ‘I love you Brett’ and other Stewart fans turning out to show support; this appears after a description of Stewart allegedly ‘shoving his tongue into [Cathy’s] mouth and then putting his hands down her pants and touching her vagina’, a third of the way down. This is followed by an account of Cathy’s testimony, so that support for Stewart appears between statements implying that he is guilty. This negates the implication of innocence.
There was also strong emphasis on character
 in reports of Stewart’s trial defence, notably foregrounding the emotions of Stewart or Baker, his then-girlfriend. Examples include ‘Stewart’s Girl Weeps’
 (Phillips 2010f), ‘Stewart tears in court: Jury told he respected women’ (Manly Daily


, 2010), ‘Sea Eagle Sobs during Hearing’
 (AAP 2010b). The second two headlines merge the strategies of personalising the accused and beginning with a detail: the descriptions don’t seem to fit with common understandings of how a rapist behaves. Repeatedly highlighting good character
 traits for Stewart and referring to his football career just underscores for many rugby league fans what they already believe about Stewart, an ‘intimate stranger’ with whom they feel a bond: he is a ‘victim’

.
The framing of testimony
 is critical in presenting it as believable or challenging its credibility. Genre
 conventions of news reporting dictate that representing testimony
 without substantial qualification gives it greater significance. The Australian


 and Sydney Morning Herald


 articles that reported the first committal include lengthy quotes from Cathy, which gives her account truth value, in the absence of cross-examination. By contrast, the Manly Daily


 and Daily Telegraph


 articles on the same hearing provide scant detail from Cathy’s testimony
 and include no quotes at all. Strangely, Jason
 Avedissian (2010) chooses to highlight CEO of Manly Graham Lowe’s categorical support for Stewart. Lowe is the sole person Avedissian
 quotes at any length: ‘It’s difficult, but he’s got the total support of everyone at the club and he will be playing’. There is significantly less potential for readers to engage with the prosecution’s narrative when only brief sketches from Cathy’s statement are provided, especially when compared with the overwhelming support provided to Stewart, and his portrayal as a sympathetic character

. Thus a defence that had not yet been presented was lent significant weight. Although
 Davies (2010e) includes the assertion that Stewart’s ‘trousers were unzipped’, it is not until the last sentence of the article, thus positioning it as the least significant courtroom event. This limits any potential impact that including details of Cathy’s version could have in supporting the sexual assault claim.
The newspapers’ main focus on the second day of the committal, along with the outcome, was on the testimony and cross-examination of Cathy’s father. The Sydney Morning Herald


 and Daily Telegraph


 used similar framing techniques
 to the first day of the hearing. The Sydney Morning Herald





 (Kontominas 2010a) avoids highlighting the cross-examination, while in the
 Daily Telegraph


 (Davies 2010a), the father’s fraud conviction is emphasised, and the article repeatedly undermines his testimony by foregrounding the cross-examination. The Daily Telegraph


 lead calls the validity of the charges into question: ‘A JURY will decide whether league star Brett Stewart sexually assaulted a teenage girl
 …’ (Davies 2010a), maintaining both innocence and guilt as equal possibilities. By contrast, Bellinda Kontominas
 in the Sydney Morning


 Herald (2010a) includes a statement that magistrate Paul Cloran ‘ruled there was enough evidence for a properly instructed jury to convict [Stewart] of an indictable offence’. This is typical phrasing for the outcome of an Australian committal; however, in a media context, ‘enough evidence’ and ‘properly instructed’ lend the evidence credibility
. Kontominas (2010a) later restates Cathy’s father’s claim that Stewart’s ‘old guy’ could be seen, without mentioning the fraud. The father is later described refuting a claim that the sexual assault case was ‘a pack of lies’, but lacking the context of cross-examination, or providing a reason for why he would lie, the article gives no additional weight to the defence arguments. The father’s evidence is included in the
 Daily Telegraph


 (Davies 2010a), including the allegation Stewart’s fly was open. However, the two pars that precede this describe the father as ‘one of the main witnesses against Stewart [who] was yesterday revealed in court to have served time in jail for fraud’; the word ‘lie(s)’ is repeated, in quotes from the witness and barrister. Cathy’s father—and by extension the case for the prosecution—is repeatedly linked with deception before his evidence is presented.
In contrast, Rebecca Woolley (2010) allocates the majority of space to the father’s testimony in her Manly Daily


 article on the second committal, without emphasising the fraud conviction, and allowing his evidence to unfold without undermining it. The structure

 of the article is also closer to way the narrative was presented in the courtroom. On page 1, most of the account describes Cathy’s immediate reaction—‘pale and shaking … could not get her words out’, which is consistent with common beliefs about how a sexual crime victim should react. Although it is on page 2, the open fly allegation is incorporated, along with the assertion that Stewart’s girlfriend Jaime Baker had said ‘not again’. Woolley describes how Cathy’s father was convicted of fraud in some detail—more than in any other newspaper—but it does not appear until the 700-word article’s last few pars. This structure

 more closely resembles the way that a jury would encounter the evidence and potentially allows a reader to assess its significance similarly to a jury. However, the conventions of genre
 imply that highlighting the father’s testimony and minimising the cross-examination gives greater weight to the rape complaint. Regardless, this strategy appears fairer than other framings
, particularly as it avoids discounting the evidence before it can be heard.
In reporting on the trial, there is a stark contrast between the way the prosecution opening and Cathy’s account are treated on the one hand, and reporting on the defence opening and the portrayal of Stewart’s account on the other. Chapter 4 provides a more comprehensive account of the strategies used to frame complainant testimony
, but these examples from the Stewart case show how narrative techniques can represent the rape complaint or the defence as credible, or cast doubt on the claims. All four newspapers employ similar strategies of implicitly questioning the case for the prosecution while bolstering the defence. Each article interjects Stewart’s reactions and/or cross-examination statements to call the validity of the prosecution into question

. The Australian (AAP 2010a), for example, disrupts the prosecution account to note, ‘Stewart had a look of disbelief’, immediately following descriptions of the alleged acts with ‘“He did not do any of these three things,” Tony Bellanto QC, acting for Stewart, said in his client’s defence’. The statement itself is emphasised rather than its speaker, so that it is lent more weight and appears more neutral. In contrast, Stewart’s account is represented with little mention of cross-examination
. The
 Daily Telegraph


 (Davies 2010d), Sydney Morning Herald


 (Arlington 2010b) and
 Manly Daily


 (Phillips 2010e) include lengthy quotes from Stewart’s testimony
, including statements from girlfriend Jaime Baker that corroborate his account in the last few pars (out of 17–21). A brief account of her cross-examination follows in each article, introducing an acknowledgement from Baker that she had not declared any of her evidence prior to the trial, which implicitly questions it. Although the corroborating statements are marginalised, so too are the prosecution statements that undermine them. Stewart’s testimony
 is allowed to unfold without any hint of doubt.
The stark contrast between the two approaches here underscores two significant problems: one account of the events in question is privileged over the other, which will likely influence the public’s beliefs about the specific case. These perceptions persist whatever the outcome of the trial. Significantly, which version is privileged does not necessarily correspond to which side was most prominent in any given day’s proceedings. Narrative structure

 and choice of language can prioritise a moment whose newsworthiness
 gives it the significance that the trial itself did not. Further, the portrayal of any sexual crime case can reinforce stereotypes, which fosters disbelief
 in all rape complainants. This sets up a barrier to justice, deterring complainants from coming forward for fear they will not be believed, which is why Moira was initially reluctant to come forward against the Ulster rugby
 players.
The techniques used have damaging outcomes for the way rape is perceived generally, especially where footballers are involved. Importantly, they imply that women’s rape testimony
 in general is unreliable. This is particularly significant, given how pervasive and persistent the distrust of rape complainants remains (Jordan 2004), building on a historical insistence that every element of a complainant’s testimony
 in a criminal rape trial must be ‘corroborated
’ for a defendant to be convicted (Kennedy 2005, 124–125; Sanday 1996, 138, 180–81). When the complaint has authority mostly through the words of others—official ‘documents’, Cathy’s father, police, and so on—the complainant herself is not presented as believable, so that these techniques
 do very little to counter the common myth that women often lie about rape


. Women’s rape testimony
 is not acknowledged as having any authority of its own.

Framing techniques
 that continually weaken one side while representing the other with practically no qualification are highly problematic. When the complainant’s account is the one marginalised, this makes it seem unbelievable, further perpetuating the myth that women’s rape testimony
 cannot be trusted (discussed further in Chapter 4). The rare cases when a complaint has been proved false
 typically receive a lot of publicity. As Lisa Cuklanz shows (1996, 75), a complainant is generally believed if she recants, regardless of the circumstances. Acquittal does not inevitably indicate a defendant’s innocence, rather that the jury found that there was not enough evidence to be convinced that he is guilty
 beyond reasonable doubt. This standard of proof is very high, meaning that juries cannot convict even if convinced that a defendant is ‘probably’—or even ‘almost definitely’ guilty.4 Charges were laid in only 15% of cases reported to Victorian police from 2000 to 2003 (Heenan and Murray 2006), and Australian rape trials in a similar time frame were three times as likely to end in acquittal than any other offence (Trewin 2004). A study in the UK estimated that a conviction
 was the verdict in just 1.08–1.36% of all sexual crimes (Ministry of Justice, Home Office, and Office of National Statistics 2013, 7). This means that in many cases that result in acquittal, or fail to secure criminal prosecution, the defendant is guilty. In these cases, media reporting could be the sole way for a rape complainant to have her version of events portrayed as credible. Thus while the reporting I have analysed here is within existing ethical guidelines, these do not account for problems specific to sexual crime trials.
Can a Woman with a Mental Illness
 Not be Raped? And Other Myths
Victim-blaming
stereotypes







 like the ‘predatory woman’

, ‘gold digger’

, and ‘woman scorned’
 were not activated in the Stewart
 trial, as sexual contact was disputed (although they featured in other cases, as shown in Chapter 4). Regardless, reporting on important elements of the proceedings—in particular, during the trial—foregrounded rape myths

 with the potential to hinder victims from securing justice, such as the presence or absence of DNA evidence





. The narrative event that was most clearly highlighted from the beginning of the trial pertains to Cathy’s mental health (evidence her former psychiatrist gave at the committal hearing was subject to a suppression order




, although the
 Manly Daily


 reported
 it [Avedissian 2010]). Poor mental health might imply that Cathy was vulnerable, and thus more likely to be victimised; however, in a rape case, mental illness
 recalls myths about women’s tendency to lie about

 rape. Historically, warnings against false rape
 allegations have been interwoven with claims that female complainants are mentally unstable. The 1970 edition of Wigmore on Evidence, a prominent US law textbook, claimed: ‘No judge should ever let a sex offense charge go to the jury unless the female complainant’s social history and mental make-up have been examined and testified by a qualified physician’ (quoted in Graycar and Morgan 1990, 340), which implies that mental illness often causes (false) complaints. As Jan Jordan shows in Word of a Woman, police typically distrust complainants who are mentally impaired (2004, 100–101). In a media context, even a suggestion of mental illness therefore presents a significant risk of evoking doubt in a reader’s mind. The biggest problem is that, although contradicted by the evidence, it underscores the common belief that a mentally ill complainant is untrustworthy. One study, for example, found that intellectually disabled women were in fact ten times more likely to be victims of rape than non-disabled women (Bourke 2007, 79).

Mental illness
 dominated newspaper reporting on the trial, with the first article in each publication on the opening addresses beginning with statements about it, positioning Cathy’s mental health as the most significant element of the day. Statements like these have an indirect link to the ‘innocence’ or ‘guilt’ narrative, more so than the ‘penis allegation’, for example; however, as a detail must relate to one narrative or the other, highlighting it in this way suggests that Cathy is unreliable, thus bolstering the ‘innocence’ narrative. One journalist
 who reported on the Stewart
 case articulated how focusing on a complainant’s mental health can have damaging consequences more broadly:I don’t think you can really overemphasise it [mental illness], just report on the context in which it was raised in court. You can certainly report it if the defence is suggesting it may have coloured her recollections. But it’s also something that can play into negative stereotypes—of complainants as crazy attention-seekers




, making it up, which is damaging to the whole process.



She added that having a mental illness doesn’t mean ‘you can’t give credible, reliable evidence about what happened’. Portraying mental illness as meaning unreliability undermines the credibility of the individual complainant, but it also underscores the popular belief

 that mental illness signifies unreliability in a rape trial and feeds the ‘crazy attention-seeker’ stereotype.
Other techniques underscore this. A short article on page 2 of the Sydney Morning Herald


 (‘Stewart Plea’ 2010) avoids referencing the prosecution warnings, providing only the defence perspective on Cathy’s reliability: ‘hallucinations and hearing voices’. The Daily Telegraph


 (Davies 2010c), Manly Daily





 (Phillips 2010b), and Australian


 (AAP 2010a) all include statements from the prosecution; however, they all use narrative techniques that suggest mental illness
 causes witness unreliability. In the
 Manly


 Daily, Jesse
 Phillips (2010b) mentions hallucinations and mental illness twice before including the prosecution’s warning in a separate par, distancing it from the illness: ‘But the Crown warned the jury not to draw any conclusions about people that may have a psychiatric disorder’. The statement is vague and avoids referencing reliability, which diminishes its influence
. Lisa Davies (2010c) repeatedly implies a link between mental illness and complainant unreliability: she begins, ‘A TEENAGER … was a reliable witness despite having a history of mental illness’ (my italics), directly following this with ‘it was not only the young woman’s credibility which would be challenged’ (my italics). This implies that the preceding statement has already established a challenge to Cathy’s credibility. The choice of ‘despite’ also suggests that mental illness typically means a complainant is unreliable.
An article on page 1 of the Manly Daily





 (Phillips 2010a) further underscores the problems that decontextualising a statement given in cross-examination
 raises, as it can lend them significantly more weight than would likely have been perceived by a jury. ‘Alleged victim’s memory problem’, the headline, is followed by: ‘The girl who has alleged that Manly fullback Brett Stewart
 sexually assaulted her told Downing Centre District Court yesterday that her memory was sometimes unreliable’ (my italics). When taken out of their original context, statements given in cross-examination
 elide the antagonistic, often coercive nature of such exchanges. Thus it seems as if Cathy voluntarily gave a statement about her memory, portraying it as truth because it appears that her own words undermine the reliability of her evidence. Diana Eades (2010, 212) calls this tactic a ‘switching of authorship attribution’, where a witness’s one-word response to a defence accusation is ‘translated’ into a statement that undermines their position. Eades describes this phenomenon as a ‘new element of risk’ when victims of abuse tell their stories in the legal system. Indeed, the origins of the statement are originally hidden, and if a witness statement contradicts their trial narrative (i.e. a statement attributed to the complainant contradicts the ‘guilt’ narrative), this gives it more weight. Only on page 4, where the article continues, is the statement placed in context as one made by Stewart’s
 lawyer, to which Cathy agreed. The conventions of genre
 imply it should be interpreted as central to the ‘innocence’ narrative as it suggests Cathy remembered incorrectly and is therefore an unreliable witness.
Although DNA evidence




 is often not put forward in rape trials, the absence of DNA was also highlighted. Janice Du Mont and Deborah White (2007) refer to several studies where ‘medico-legal’ evidence, including DNA, was presented in less than 50% of the sexual assault cases that went to trial. Reporting on the first day of the trial, Lisa Davies’
 article opened with the headline, ‘No DNA in Sex Case’ (2010c). The statement is without context, and positioning it in the headline
 places it within the ‘innocence’ narrative so that it therefore signifies ‘not guilty’. It underscores the belief that DNA evidence


 needs to be present for rape testimony
 to be considered believable. The statements were made, and there was no reliable DNA evidence







 found; however, positioning it thus gives it much more significance than its presence in the trial justifies. Whether or not there is biological evidence is not necessarily the deciding factor in a case—between 8% and 50% of the different kinds of studies Du Mont and White reviewed indicated a significant relationship between a conviction
 and the use of biological samples (2007, 26). Nevertheless, Shelton et al. (2006) found that the 1207 prospective jurors they surveyed had generally high expectations for forensic evidence. The absence of DNA evidence




 is certainly consistent with the absence of sexual contact; however, using it to indicate ‘not guilty’ as part of a narrative bolsters the widespread belief that DNA evidence





 is to be expected. Suggesting that the absence of any further physical evidence means that a complainant is not telling the truth resembles the historical requirement for ‘corroboration’
 (evidence over and above the testimony
 of the complainant, like other witnesses or physical evidence) that persisted into the 1970s in jurisdictions including the UK and the USA (Kennedy 2005, 124–125). This underscores the myth that women’s rape testimony
 is unreliable


.
Conclusion
To effectively balance
 the legal right to the presumption of innocence and social justice imperatives regarding stereotypes and rape myths

, an ethics

 for court reporting demands an understanding of representation as an inherently creative act rather than a means of (potentially) transmitting neutral facts. Conceptions of fairness

 and balance
 also need to take into account the serious disadvantage that rape complainants face, compared with victims of other crimes, and the far-reaching consequences of granting legitimacy to myths

 and stereotypes
. Subsequent chapters will illustrate how other, more familiar myths are evoked and navigated, and uncover further the linguistic and narrative strategies that evoke or challenge these myths. As a core principle, greater awareness is needed of the power of representation and its consequences, in particular, gendered myths and stereotypes about rape. Not only is this vital for journalists
, but also sub-editors  
and editors
, as they can all bear responsibility for lead pars, headlines
, and cutting out or rewriting content. Hurst and White’s important recommendation can be implemented here: each journalist
 must balance
 ethical factors against economic considerations and ‘ask themselves if reporting accurately on a particular event may not sometimes contribute to untruthful reporting of the reality of a society’ (1994, 66). The reporters I spoke to indicated a strong desire to do the right thing, and sensitivity to rape complainants, which suggests that practical guides and training

 resources are likely to have an impact, as these provide frameworks that can assist reporters with putting their beliefs into practice. Throughout the book, I will offer concrete recommendations for what these guidelines could include. In academic journalism discourse, an explicit articulation of the fact that complete objectivity
 is impossible would help enable journalists
 to ‘own’ their own subjectivity and make choices in their writing that more fully align with their ethics.
It should be remembered that numerous court reporters whom I approached for interview declined to participate, and it is probable those who are concerned about sexual violence, and/or have an interest in the topic, would be more likely to participate in this project. This self-selection bias means my sample may not be representative of court reporters’ approaches to media reporting of sexual crime, and providing guidelines and early training is therefore even more important.
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Footnotes
1Parts of this chapter draw on ‘News Media on Trial: Towards a Feminist Ethics of Reporting Footballer Sexual Assault Trials’ (Waterhouse-Watson 2016b).

 

2See Waterhouse-Watson (2013, 16–18) for further discussion of narratology and media narratives of sexual violence.

 

3‘Par’ is commonly used in journalism to denote the brief, one or two sentence paragraphs that characterise newspaper reporting.

 

4This does not seem to have happened in the Stewart
 case—the jury only deliberated for a short time, and
 Woolley and Avedissian (2010) reported that a juror cried when the verdict was read.
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When radio ‘shock jock’ Ray Hadley read out a police statement asserting that at least six members of the Canterbury Bulldogs
 rugby league

 team had raped a woman ‘orally, anally and vaginally’, it sparked nation-wide public outrage. No other rape case involving Australian footballers had received much public attention, despite numerous media reports, but hearing the complainant’s words read aloud in February 2004 put sport and sexual violence firmly on the public agenda for the first time. Charges were never laid, and debate quickly shifted towards footballers’ attitudes towards women rather than the possibility that numerous rapists were still running around on football fields each week. Nevertheless, the attention the case received shows the power of hearing a rape complaint 
in detail—particularly in the words of the complainant herself. As one journalist
 said of the Four Corners episode ‘Code of Silence’ (ABC 2009), having the central complainant appear on the program ‘gave her a voice, and she became a person’.
The story of ‘what happened’—always contested in court proceedings—is usually what sparks the greatest public interest, yet it rarely enters the public domain in the complainant’s own words. In an Australian criminal case, media and the general public are typically excluded while rape testimony
 and cross-examination
 are given, so the complainant’s version of events is usually presented to the public in the words of others. Even in the courtroom, the testimony
 is heavily mediated through lawyers’ questions and legal restrictions on what can be said; as Wendy Larcombe states, ‘[w]hether, and the ways in which, she is able to represent herself as a credible witness and an authentic victim are determined by the legal rules, routines, and conventions framing the production of evidence and the conduct of cross-examination’ (2002, 140). The testimony
 is also often delivered over a period of several hours, not necessarily chronologically, and with cross-examination
 deliberately out to undermine it through both the questions asked and the form that they take (Larcombe 2002, 140–141). So how do media report this story when they cannot hear it in the words of the complainant?
The legal mediation of testimony
 also presents challenges when court reporters do have access to a transcript, for accurately representing the proceedings and being fair

 to both complainant and accused. However, the footballer cases demonstrate what is possible in terms of helping make media coverage of rape
 more beneficial to the complainant and the community, and more representative of the crime. The cases are exceptional, not only for the intensity of media coverage they attract, but for the number of newsworthy
 witnesses called, the amount of material presented for the defence, and the unusual amount of access
 court reporters had to court documents, including in some cases, the complainant’s testimony
 itself. Thus, they show clearly the problems of treating rape testimony
 in a legal context, at the same time pointing to changes that would help foster fair and accurate reporting, and help improve public understandings of the crime.
As I argued in the previous chapter, the way sexual violence is represented has implications for the specific complaint as well as perceptions of rape in general, and the way a complainant’s version of events is presented—whether from her own testimony
 or in the words of others—needs to be treated with particular care, given the suspicion typically directed at rape complain(an)ts. This suspicion has a long history, most infamously articulated in the pronouncement of seventeenth-century judge Matthew Hale

:Rape is a most detestable crime, and therefore ought severely and impartially to be punished with death; but it must be remembered that it is an accusation easy to be made, hard to be proved, but harder to be defended by the party accused, though innocent. (quoted in Sanday 1996, 58)



Hale’s


 vision of the false complainant
 has held sway even into the twenty-first century, with some judges and legal textbooks continuing to endorse it, and it was legally required to be read verbatim in some US states until at least the 1970s (Larcombe 2005, 101). As explained in the previous chapter, ‘corroboration
’ of each element of the complainant’s account was often required. Numerous studies show a persistent widespread propensity to disbelieve complainants, from prosecutors (Brown, Hamilton and O’Neill 2007); police (Brown, Hamilton and O’Neill 2007; Jordan 2004); (mock-)jurors (Taylor 2007; MJ Anderson 2010); and the general public. Only 59% of respondents to the 2013 National Community Attitudes towards Violence against Women Survey (Australia) agreed with the statement ‘women rarely make false claims of rape’, a 1% decrease from the previous year (Vic Health 2014, 5), and the 2017 survey showed that 16% of respondents believe that ‘many’ allegations are false (Webster et al. 2018). The fact that complaints against famous men like Bill Cosby and Harvey Weinstein were only taken seriously once a critical mass of alleged victims came forward (and the lack of action against Donald Trump) also indicates how such complaints are generally disbelieved
, and therefore the critical importance of presenting rape testimony
 in the media without undermining its validity. If two versions of events are to be included, it is therefore arguably fairer

 to begin with the complainant’s—doubly so as this follows the overall structure of criminal proceedings (prosecution then defence). The key distinction here is not that it must be presented as unequivocally true, but that it should not be portrayed in ways that implicitly call its validity into question. As Laura Alcoff and Linda Gray (1993, 261) warn, complainant testimony
 can be ‘recuperated and co-opted in the sense that it is taken up and used but in a manner that diminishes its subversive impact’.
This chapter considers the strategies used to convey the complainant’s versions of events when media have no access
 to her testimony
 at all (as is usually the case, especially in Victoria and Queensland), as well as how the story is presented when media do have access. The chapter focuses on the rape committal hearings of Stephen Milne
, Andrew Lovett
, and Majak Daw
; the trials of Lovett
 and Daw
; and the plea hearing and sentencing of Milne
, who pleaded guilty to the lesser charge of indecent assault
 (now called sexual assault
). I examine how court reporters contextualised events and details from the courtroom narratives, sometimes including reasons for the complainant’s actions and sometimes omitting them, thus evoking or avoiding rape myths

 and stereotypes
. Notably, stereotypes familiar from previous reporting on alleged footballer sexual crime were quite common: the ‘groupie’

, a ‘football fan who is always sexually available to any and all footballers’; ‘party girl’

, who ‘goes out drinking and looking for sex’; and ‘woman scorned’

, who makes a false complaint out of revenge (Waterhouse-Watson 2013, 20). All of these stereotypes are used to imply that the complainant could not be raped. In Daw’s
 case, reporting tended to favour the prosecution in News Corp publications, portraying Daw
 as a violent predator (I address racism

 in the case in Chapter 6); nevertheless, myths about ‘promiscuous’


 women were also evoked, who either cannot be raped because they are always willing to engage in sex
 (similar to the groupie

) or are the only ones who can be raped (and to some extent deserve it).
While sometimes these portrayals repeat or amplify the defence, in other cases they were largely introduced by the journalist
. I show how commonly used linguistic structures frame the complainant’s account as suspicious from the outset in a way that defence accounts are not, similar to reporting on the Stewart
 case as seen in Chapter 3. This is sometimes the case even in reports that are otherwise fairly balanced and endeavour to explain the complaint. I also consider the external factors that might lead to some of the more problematic representational strategies, including the specific effects of delays in accessing complainant testimony on the content of reports, and court reporting norms.
Piecing Together the Story
As explained in Chapter 2, in a ‘typical’ sexual crime case, the media has no access to the complainant’s testimony
/police statement and cross-examination
, even in transcript form, which was the case in Stephen Milne’s
 committal hearing (but not Majak Daw’s
 or Andrew Lovett’s
). When media have no access to a complainant’s words, reporting is likely to be unbalanced
, minimal or even absent, shaping the kinds of court stories of sexual violence that enter the public domain. Although the journalists
 I interviewed respected the reasons for closing courts, as one Queensland court reporter said, ‘the reporting does become pretty one-sided’ when the complainant’s testimony
 is missing. One NSW court reporter argued that when the court is closed for the complainant’s testimony
, ‘[y]ou virtually can’t’ write about it, because ‘[y]ou’ve got so much that you can’t say, it’s very hard to tell the story’. Another said, ‘It probably tends not to be covered … as intensely as other cases would be’. This likely exacerbates the tendency for media reporting to present an unrealistic picture of sexual violence, as a disproportionate number of high-profile and therefore unusual cases will be covered, and sexual crime will get less coverage overall. And as one former NSW court reporter said, though recognising that sometimes it is necessary, ‘It can be detrimental to open justice
—and to a reporter’s understanding of a case—to have certain things held in secret’. In this section, I outline the types of sources court reporters can draw on to give an account of a complainant’s version of events, and explain the way the structure of proceedings and media’s access to documents can affect reporting. Detailed analysis of reporting follows in subsequent sections.
Depending on the testimony
 or lawyers’ addresses available, there are strategies that court reporters can employ to ensure that the complainant’s version of events can be heard, if not the testimony
 itself. In a highly unusual move, the prosecution gave an opening statement at the committal of Stephen Milne
, which Adam Cooper
 said the court reporters were ‘very grateful’ for, because it enabled them to explain what the allegation was and the circumstances leading up to the alleged rape. Not only did this ‘[take the media] through what the prosecution said the case was’ (Cooper

), an opportunity which Victorian court reporters do not usually get, it enabled parts of the victim’s testimony
 (‘Anne’) to be publicly heard—albeit parts selected by the prosecution—similar to a trial. As one court reporter said, from a prosecutor’s summing up, ‘you would get an understanding through the prosecutor’s words of what went on to report it’, but it ‘doesn’t let you hear any complete [account of] their side of the story’. Cooper
 noted that reporting on the Milne
 committal was ‘admittedly lopsided’, as the first piece he filed only reported the prosecution opening and cross-examination
 of Anne’s mother, as that was all that had been publicly presented (the court was closed for Anne’s cross-examination
 and Milne
 was yet to enter a plea). Typically, though, Cooper
 explained that a committal
 is usually skewed the other way, ‘because you’re hearing the evidence that the defence wants to discuss’. Typically, Cooper
 said, court reporters would be ‘piecing it together’ from those elements of the case that are in dispute, without necessarily getting a clear statement of what the alleged acts were, or their circumstances.
In the committal hearings of Lovett
 and Daw
, where no opening statements were given, the evidence of prosecution witnesses who were present in the aftermath of (or during) the alleged rapes could be used to piece together Anne’s story. Adam Cooper
 noted that, in the Milne
 committal, Anne’s friend ‘Mary’s’ evidence also gave the court reporters important context. Police statements from the other two witnesses cross-examined on the first day of Lovett’s
 committal—Jason Gram and Lavinia’s friend ‘Helen’—were released to the media, which informed the bulk of the first day’s reporting in the absence of testimony/cross from Lavinia herself, or any opening statements. As Gram and Helen were witnesses and participants in events surrounding the alleged rape, in particular its aftermath, evidence supporting Lavinia’s version was readily available, and media reporting wove together evidence from both witnesses to form a coherent narrative
. This is particularly important, as the release of Lavinia’s statement and cross-examination
 was not confirmed until the end of the committal proceedings. Thus as far as the journalists
 knew, the statements of other witnesses might have been the only evidence court reporters had access to that presented the substance of Lavinia’s claim. In all cases, careful reporting can ensure that the claim is not discounted before it can be heard; however, this was not necessarily the case.
Even when testimony
 is available, it is more likely to be framed with suspicion than other versions of the complainant’s story such as an opening statement, in part due to legal restrictions, in part to media imperatives, but often (as with most of the problems observed in this book) to individual choices. In the committals and trials of Andrew Lovett
 (acquitted 2011) and Majak Daw
 (acquitted 2015), the complainants’ police statements, evidence-in-chief and cross-examination were all made available to the media. However, the release was delayed, so that the testimony was reported one to four days after it was heard in court. Thus, the structure

 of reporting did not follow the order of courtroom events, and the complainant testimony which was actually heard near the beginning of proceedings in each case was (necessarily) marginalised. When several days of evidence have been reported before the testimony
 is available, the media imperative to always report something ‘new’ may encourage reporters to focus on cross-examination
, which is designed to undermine the complaint, and often relies on myths and stereotypes about rape. As I will show below, in the Daw
 case the defence accused ‘Katie’ of seeking attention, or revenge on Daw
—a variation on the ‘woman scorned’

 myth (Waterhouse-Watson 2013, 23–24). In some cases, previous reporting had portrayed the complainant as a groupie

 or party girl

, which provided additional context for reporting on her testimony. Thus, the testimony itself was further marginalised and discredited.
With a plea of guilty entered, it would seem that reporting on the plea hearing and sentencing of Stephen Milne
 would be unequivocal in upholding the victim, ‘Anne’s’, version of events. A statement of agreed facts was read aloud to the court, and Anne submitted a Victim Impact Statement (VIS)
 that she also wanted to be read aloud—part of the public hearing of the case. However, even here, Anne’s perspective was marginalised in favour of Milne’s
, and the more ‘quotable’ language of Milne’s
 defence lawyer used in some media reporting even amplified this. The judge’s sentencing remarks corrected many of the problematic assumptions put forward in the plea hearing, re-centring Anne’s experience, and media reporting in the main echoed this validation of Anne’s perspective. Nevertheless, the overall balance
 tipped toward the perpetrator, as I will show below.
While all of these structural factors have an impact on the way the complainant’s version of events is presented, they do not inevitably result in problematic portrayals. Targeted additions to journalism training

—drawing on the expertise and knowledge of experienced court reporters—would help reduce their prevalence.

Framing
 the Complainant
Several sets of words, phrases, and grammatical constructions that implicitly undermine the complaint of rape were common in media reporting, sometimes repeating the language of the defence but often in the journalist’s
 own phrasing. They were common even in accounts that were otherwise balanced and avoided myths and stereotypes. A pervasive alternative term for ‘complainant’ or ‘alleged victim’ is ‘accuser’
, which focuses on the act of making a complaint rather than the alleged acts themselves, and positions the alleged victim as an attacker. It is also factually inaccurate, as in a legal sense the State is the accuser
, while the complainant is a witness. Constructions such as ‘a woman who accuses’, ‘a woman who claims’, and other phrases that emphasise the complainant’s speech against the accused rather than the accused’s alleged actions were also common in these cases, with similar effects. They all shift focus onto the complainant’s credibility and motives for speaking out—whether or not she is lying—away from whether or not a rape occurred. This feeds the suspicion with which complaints are typically treated. It also transforms the alleged victim into the perpetrator of an accusation, which simultaneously positions the athlete as a victim

 of that accusation, as Jackson Katz persuasively argues (2011). Journalists
 of course should not pre-empt the outcome of a trial and state that a defendant is guilty, as this would make them liable for defamation
 as well as breaching ethical standards. Nevertheless, it is always possible to focus on the alleged acts without risking defamation
, through the use of ‘alleged(ly)’, ‘a court has heard’ or other common phrases.
Another recurring problematic construction is that implying a degree of relationship or intimacy between the alleged rapist and alleged victim that is contrary to the complainant’s account, such as describing them as a ‘pair’, ‘couple’ or ‘schoolmates’. This portrays them as co-agents, and makes consent seem more likely. This construction also featured in accounts that otherwise portrayed the complaint as valid. With one exception, as detailed below, these constructions were not used to cast doubt on the defence.
The clearest example of casting doubt by positioning the complainant as an accuser
/attacker and implying a close relationship between them is in the Age


 reporting on Daw’s
 trial, which implicitly questions the validity of the complaint by repetitively highlighting the act of ‘accusing’ rather than the alleged acts themselves. Adam Cooper
 (2015a) includes key points from both prosecution and defence cases, beginning with the prosecution. He leads with:Former AFL footballer Majak Daw
 has been accused of raping a 15-year-old school friend when he was 16.
The woman who accuses Mr Daw
 told police that she tried to fight him off while she was held down and sexually assaulted, a jury has been told. (my italics)



Key points from the prosecution case are prominent here, including Katie resisting, which implies an attack. However, while the agentless passive construction ‘has been accused’ lacks an agent, the second par anchors the accusing agent as Katie. This transforms her into the perpetrator of an accusation and focuses attention on her credibility; ‘school friend’ also portrays a pre-existing relationship which connotes childhood for both, thus making rape seem more unlikely. The second par contains two references to Katie’s speech (accuses Daw
/told police), and the passive ‘jury has been told’, which further emphasises the portrayal of Katie as an ‘accuser
’ and creates layers of distance between the alleged acts and the reader. ‘Held down and sexually assaulted’, another act without an agent in the passive voice, further distances the alleged acts from Daw
 and the reader, as grammatically it could have been another person. Thus although the allocation of space to the prosecution and defence is fairly balanced, the framing devices
 chosen imply doubt about the complaint.
Another common and problematic construction is the use of ‘had sex’, when the complainant has stated that she did not consent to sexual activity. Constructions like ‘they/the pair had sex
’, where the complainant is included as an agent, imply consent

 and undermine the complainant’s version. In a rape case, ‘sex
’ is never a neutral term: from a victim perspective, rape and sex
 are not similar, and using them interchangeably both undermines the complaint and reinforces the various myths that rape is just about sex
 (and is therefore ‘no big deal


’ (Sacks, Ackerman and Schlosberg 2018, 1239), e.g.). This kind of construction typically occurs as a presupposition

—or ‘what can be taken as common ground’ (Fairclough 2001, 127) and beyond question—that what took place was sex
 rather than rape. For example, in his article reporting the defence opening at Lovett’s
 trial, Adrian Lowe
 quotes Lovett’s
 lawyer David Grace claiming, ‘She consented. She was a responsive participant, she was responsive to the sexual intimacy’ (2011a, my italics). In this statement, Grace makes an overt claim that Lavinia was responsive, but through presupposition
 presents ‘sexual intimacy’ as if it were a fact, signalled with the definite article ‘the’. This presupposition
 therefore makes responsiveness seem more likely, as ‘intimacy’ has romantic connotations inconsistent with rape. Further, it inhibits the reader from questioning whether or not ‘sexual intimacy’ occurred. The lead of the same article also presupposes sex
 through the two subordinate clauses: ‘when she appeared distressed after the two had sex
’. Notably these structures

 are often quotes from the defence, but they are also prevalent in leads, in the words of the journalist
 (or editor
).
Context and Stereotyping: The ‘groupie

’ and the ‘party girl

’
When reporting draws mainly on the
accounts of prosecution witnesses who largely support the complainant’s

 version of events, it might be expected that reporting would present it as believable. However, as previously shown, there is considerable scope for reporters to construct stories that evoke rape myths

 and stereotypes
 even while remaining technically accurate to what was said in court. Reporting on the first day of Andrew Lovett’s
 committal hearing provides a good example of how stereotypes may be evoked even in the absence of defence arguments or evidence to support them. Although reporters could be present in court while Lavinia’s friend Helen and Lovett’s
 teammate Jason Gram were cross-examined, the four articles reporting witness testimony (not those focused on football, which are analysed in Chapter 5) drew almost exclusively on their police statements—the prosecution case rather than the defence. This is probably because the witnesses’ responses were not radically different from their police statements, with the defence challenging them on details.
Although they drew on the same material, comparison of reporting by Adrian Lowe
 (Age


) and Paul Anderson
 (Herald Sun


, also published in the Hobart Mercury


 and Adelaide Advertiser


) highlights the significance of providing appropriate context for events. The contrast between the two journalists
 is marked. I show how the details selected and omitted can undermine the presented testimony, even without referring to any defence arguments. Anderson’s
 article (2010c) evokes rape stereotypes seen in coverage of the cases that did not go to trial: the ‘party girl’ and the ‘groupie’, neither of whom can also be a victim of rape (Waterhouse-Watson 2013). By contrast, Lowe
 (2010b) includes the key prosecution evidence that explains Lavinia’s actions, avoiding these problematic stereotypes.
Paul Anderson

 (2010c) evokes the ‘party girl

’ by highlighting the act of drinking

 and downplaying the effects, and omits significant details from the accounts, thus implying that she is a ‘groupie

’ out for sex with all footballers who therefore cannot be raped. Anderson
 leads with: ‘A MODEL allegedly raped by former St Kilda footballer Andrew Lovett
 thought she was having sex with one of his teammates after a night spent drinking with several players, a court has heard’. Labelling her a model (e.g. rather than a woman) draws attention to her appearance, portraying her as attractive and someone who uses her appearance as central to her employment. She is thus coded as someone who intends to be looked at—a willing target of sexual objectification. Although this lead portrays her being mistaken about whom she was ‘having sex’ with as factual, rather than an allegation, this is negated by the assertion that follows: ‘a night spent drinking with several players’ and ‘teammates’ implies that she is both a ‘party girl’ and a ‘groupie’. The lead implies that she agreed to sex with at least one footballer and positions her alone and socialising with a number of footballers, which are hallmarks of the groupie stereotype.
Anderson’s

 portrayal of Lavinia’s drinking makes incapacitation seem unlikely and again casts doubt on the claim of rape that has not yet been described. The first reference to alcohol

 (‘drinking with several players

’) draws attention to the act of drinking rather than Lavinia’s extreme intoxication. As Alison Young argues, a woman drinking alcohol (or taking drugs) is assumed to be ‘metonymically speaking her willingness to have sex
’ (1998, 455). Anderson
 omits the statement that Lavinia rarely drank, writing that they had ‘a few drinks’ and that she was ‘asking for water’. Lavinia’s drinking and the footballers’ are described in the same terms, so that when Lavinia is later described as ‘intoxicated’ and ‘extremely drunk’, this appears incongruous, calling the allegation into question. The statement ‘I was asleep and he raped me … I kept saying no’ is included just once, towards the end of the article, and is thus also portrayed as relatively unimportant. The secondary headline, ‘Woman accuses
 footballer of raping her while she slept’ focuses on the act of ‘accusing’, shifting focus away from the alleged rape. These strategies which undermine the complaint of rape bolster the party girl

 stereotype.
For narrative
 coherence, quotes from witnesses must be given context in order to make sense. However, Anderson
 typically omits or marginalises context that might explain Lavinia’s actions, juxtaposing details that reinforce stereotypes
. Anderson
 includes Gram’s claim that Lavinia told him, ‘He f…ed the s… out of me. I feel like a slut. I thought it was you. It was the dark guy. I had no interest in him whatsoever’. Although Lavinia is described as ‘inconsolable’, according to Gram, when she has already been portrayed as a party girl-groupie, ‘I feel like a slut’ could be read as regret for her own actions. Similarly, Helen’s statement about Lavinia being ‘in the foetal position’, which is not included until par 5, could be attributed to ‘regret sex’. Although, based on the evidence presented in court, Lavinia had done nothing wrong, the main headline, ‘The Night of Shame’, could refer to Lavinia as much as any of the footballers. In the fourth par, it is described as an ‘alleged bedroom assault’, before any explanation of why they were in the bedroom is provided. ‘Bedroom’ connotes sex rather than rape, and without the context that she was placed semi-conscious on the bed by Helen and Gram rather than going by herself or with Lovett
, this implies consent

. In one study, many mock jurors

 inferred consent

 from the complainant ‘going upstairs’ with the defendant, or just being at a party and drinking (Finch and Munro 2006, 318).

Adrian Lowe
 (2010b), by contrast, begins with the aftermath of the alleged rape, outlining Lavinia’s distress:A WOMAN who claims sacked St Kilda footballer Andrew Lovett
 raped her on Christmas Eve last year at former teammate Jason Gram’s apartment was crying and in the foetal position near the front door soon after the pair had sex, a friend says.



Lowe

 follows this with Gram’s evidence that Lavinia said she had ‘no interest … whatsoever’ in Lovett
 and thought it was him,1 then Lovett
’s denial of rape and ‘crying’ in response to the allegation. Although claiming that ‘the pair [Lovett

 and Lavinia] had sex
’ positions them as co-agents and implies consent

, there is a disjuncture between this and ‘crying and in the foetal position’; this response does not fit with the aftermath of ‘sex
’ where consent was freely given. Gram’s statements further support Lavinia’s position. Nevertheless, beginning with ‘A WOMAN who claims …’ still directs focus onto Lavinia’s credibility and motives by drawing attention to the act of ‘claiming’. Including Lovett
’s responses in this opening summary, as the third item, represents fairness

 and balance
: one side has to be put first and it makes logical sense for it to be the prosecution as this follows courtroom procedure, and to do otherwise denies the allegation before it is even put forward.
Lowe

’s chronological account of the night’s events contextualises Lavinia’s actions in ways that avoid stereotypes and provides the reasons given for her actions. In this account, Lavinia, Helen, Gram, and Lovett
 meet at the Royal Saxon hotel, with the first four pars including details of Lavinia’s intoxication and incapacity, including her statement to Gram that she had not drunk alcohol

 for a while, Gram’s statement that she was ‘gone’ (‘pretty drunk’), and Helen’s testimony that she tried to pull Lavinia from the bed by her ankles but she couldn’t move. Both Gram and Helen’s statements that they planned to leave Lavinia on the bed ‘to sober up’ are included here. Significantly, the effects of alcohol on Lavinia are emphasised, not the act of drinking. This directs focus to whether or not she was able to consent due to intoxication rather than the fact she chose to drink, as Anderson
 does, avoiding the party girl

 stereotype. Lavinia’s assertion that she was ‘asleep’ (said to both Gram and Helen) is repeated, as it was at the hearing, which ties in with witness statements about her intoxication. A quote from Lovett
’s text message is included at the end of the article: ‘she knew I wasn’t Grammy. I swear on my dad I would never, never do that …’
All reporting on Lavinia’s police statement, published four days after it was tendered in court, quotes her directly multiple times; nevertheless, echoes of the ‘party girl

’ narrative are again present in Anderson’s
 article (2010a) in the Herald Sun


. Both Anderson
 (2010a) and Lowe
’s (2010a) articles initially frame Lovett
’s actions as an (alleged) attack which her intoxication inhibited her from stopping. The headline of Anderson’s
 article reads ‘“Drunk and Vulnerable” Alleged Rape Victim Told Police Lovett
 Knew She Couldn’t Fight Back’ (2010a), while Lowe
’s reads ‘I Was Too Drunk to Fight Off Lovett
: Woman’ (2010a), highlighting themes of their respective leads. However, Anderson
 also claims that, under cross-examination, Lavinia ‘admitted drinking at least four vodka lime and sodas and two shots’ (my italics), which positions her drinking

 as a culpable act and something she may have tried to hide, recalling her portrayal as a ‘party girl’. Further, all reports on Lavinia’s police statement and cross-examination were published three days after the conclusion of the committal hearing where Lovett
 was ordered to stand trial, and all articles with the exception of Lowe
’s evoke the party girl and groupie. Thus, those who read previous articles may already be inclined to view the complaint with suspicion
, reinforced by re-invoking the stereotype.
Violence, but Also Sex
In stark contrast to the Lovett
 case, reporting
 on Katie’s version of events in Majak Daw’s
 rape committal and trial in News Corp papers was generally supportive. Indeed, the News Corp
 coverage in general is much more damning of Daw
 than any other footballer case, framing the alleged acts as acts of violence

 rather than sex, and describing scenes consistent with a ‘real rape’, where force was used and the complainant actively resisted. In itself, this is not necessarily problematic; however, it is noteworthy that the only News Corp reporting to consistently portray a rape claim as believable uses this kind of framing (see Chapter 6 for analysis of how this is enabled through racial stereotypes). Reporting generally avoids framing techniques
 that cast doubt on the complaint. For example, Wayne Flower
 (2014c) leads with ‘FOOTBALLER Majak Daw
 raped a teenage girl in scrubland beside a creek during a house party in 2007, a court has been told’, foregrounding the claim and obscuring its source. Nevertheless, reporting in News Corp papers also evoked stereotypes that either undermine the complaint of rape or reinforce the popular myth that only ‘promiscuous’ women and girls get raped.
Highlighting physical resistance presents a rape as more believable, but also reinforces myths

 about what constitutes a ‘real’ rape. As Michelle Anderson argues, women’s physical resistance
 has long been used in the legal system to ‘evaluate both [a complainant’s] lack of consent and the defendant’s use of force’ (2010, 653). Despite laws in most US states no longer requiring victims to prove resistance, ‘many courts continue to define force and nonconsent in terms of the woman’s resistance’ (MJ Anderson 2010, 655). Flower
 quotes Jane saying she heard Katie ‘in between crying and screaming’, that Daw
 was ‘restraining’ Katie, she was ‘squirming’, and after Daw
 left, she was ‘just lying there crying … for a long time … She was hysterical’. The five articles from the second day of the committal hearing, reporting the outcome and/or Katie’s testimony
, also imply violence and premeditation: all but the brief Age


 article (‘Daw to Stand Trial on Rape Charges’ 2014)2 use ‘lured’ in the lead (and the HS headline
) and ‘attacked’ within the first four pars. The Age


 lead emphasises Katie’s response, like the first day articles of the Lovett
 committal: ‘She screamed, she fought, she pleaded—but Majak Daw
 went ahead anyway’. The Courier Mail


 lead portrays Katie as vulnerable: ‘A SCHOOLGIRL distraught over a sneaky kiss was lured away from a party and raped by AFL footballer Majak Daw
, court documents allege’ (‘Footballer Daw to Face Trial on Rape Charges’ 2014). In fact, according to Michelle Anderson, only 13% of victims resist, often because they believe that fighting back will cause them more serious injury or death (2010, 655). Thus, emphasising these details when portraying a complaint as believable reinforces the widespread belief that ‘real’ victims fight back.
Even more strongly than in the committal reporting, Flower
 (2015g) employs the language of violence

 and trauma

 to frame the alleged rape in his report on the trial opening statements (both prosecution and defence opened on the first day), presupposing that Katie was victimised. Flower
 leads with, ‘A TEENAGE girl who claims she was viciously raped by ex-AFL footballer Majak Daw
 cried out for her mother during her shocking ordeal, a court has heard’ (my italics). While the alleged rape is marked as Katie’s claim, the subordinate clause presupposes
 that she underwent a ‘shocking ordeal’, through the personal pronoun ‘her’, which affirms the claim of rape. ‘Cried out for her mother’ positions Katie as a child and (in the popular imagination) therefore not a sexual agent, which the headline ‘She Cried for Mum’ reinforces. He describes the alleged rape in even more violent terms in the fifth par of the final article published before the jury delivered its verdict
 (Flower 2015b): ‘Once alone, he allegedly threw her down and attacked her with brutal force, only stopping when her best friend stumbled upon them and threw a bottle at him’ (my italics).
The setting Flower
 chooses for both committal and trial is also consistent with a ‘real rape’: it is established in the committal lead as ‘in scrubland beside a creek’. A search of the Newsstream database for ‘scrubland’, March 2014–December 2015 returned 379 results, 181 of which were the location of a crime, including sexual crime; most were the location of discovered human remains or searches for missing persons (not included in this number are those where the person was found alive). Many of the remainder were also negative—about bushfires or car/plane accidents. Only a minority of the references were positive. This is reinforced in par three with: ‘She had gone down a dark path after hearing her friend’s cries’. In reporting on the trial
 (Flower 2015g), the location is described as ‘alongside Skeleton Creek’, which resembles the setting of a horror film rather than a sexual encounter. Although it could be argued that the outdoor setting lends itself to characterisation as rape, more closely than a bedroom, and the name of the creek is factual, selecting these details reinforces the myth that these kinds of settings are typical of rape. For contrast, Adam Cooper
 (2015a) describes the setting as a ‘reserve between the house where the party was held and a creek’, with no mention of darkness, ‘scrubland’ or the name of the creek.
In all of Flower
’s reporting, elements of the defence are included, but they are often decontextualised and their significance not always clear. The only defence perspective in the committal reporting, aside from Daw
’s not-guilty plea, came as the last line of the Herald Sun


 article

 (Flower 2014b): ‘Daw

’s lawyer, Francesca Holmes, said the girl stayed at school alongside Daw
. “It all died down,” she said’. Lacking a clear narrative Point

 to explain its relevance to the overall defence narrative (Harris 2005), and its position in the article signalling relative unimportance, it does not clearly explain the substance of the defence. In the trial reporting, the first mention of the defence opening in Flower
’s article (2015g) is in par five, contending that consensual sex took place, but it lacks a referent: ‘the alleged victim was up for it. (She) was very much wanting it to happen and let Mr Daw
 know’ (my italics). When the only events previously mentioned are a ‘shocking ordeal’, ‘rape’, and ‘offences’, the defence claim is implicitly questioned. Further ‘violence

’ language also follows, including claims that Daw
 ‘lured’ Katie away from the party and presupposing that what happened was an ‘attack’: ‘The court heard Daw
 only stopped the attack when the victim’s best friend stumbled upon them and threw a bottle at him’. Note also that Flower
 refers to Katie as ‘the victim’ here, rather than ‘alleged victim’ or ‘complainant’; this occurs three times in the Herald Sun


 committal reporting (Flower 2014b, c) and five in the trial
 (Flower 2015a, c, f), but only once in any other article reporting on any of the cases where a finding of guilt had not been made
 (Phillips 2010d). As these instances appeared after several statements where ‘alleged’ or ‘allegedly’ had been used, this is unlikely to be considered defamation
; nevertheless, it adds to sense that Katie has likely been wronged. The defence’s claim of sex appears in pars 14–16 of 16, concluding with ‘Yes, it happened, but it happened with her agreement; her consent’.
While the virtual absence of defence perspective in the form of an opening statement or significant cross-examination at the committal can partly account for the emphasis on the prosecution case, analysis of the Stewart
 case in Chapter 3 shows that other strategies can be employed to emphasise the defence or portray the defendant sympathetically, if the journalist
 wishes to, such as sympathetic character

 sketching (see Chapter 5 for more detailed analysis). Unlike Stewart
, who was portrayed holding hands with his ex-girlfriend as he entered court, no physical descriptions of Daw
 were given at all. He did not feature as a character anywhere except as an (alleged) rapist. Avoiding portraying the defendant with overt sympathy is a positive, and positioning the defence claims further down in an article as Flower
 does here is not unfair in itself, as it follows the structure

 of the trial, although enough context for the arguments should be given so that they make sense.
Adam Cooper’s
 article in the Age


 (2015a), by contrast, is more equivocal, avoiding the language of violence and clearly marking whether a statement is part of the defence case or the prosecution. For example: ‘The defence position is the complainant, in terms of the sexual activity admitted … was very much wanting it to happen and let Mr Daw
 know’. The prosecution case is identified similarly—for example, ‘Prosecutor Andrew McKenry, in his opening address to the jury, said Mr Daw
 raped the complainant three times’, and in this way the report approaches balance
. However, Cooper
 also employs problematic framing 
which casts doubt on the complaint before it can be stated, as shown above.
The ‘Promiscuous’ or Attention-seeking Complainant
Despite the heavy emphasis on violence in News Corp 
reporting in the Daw
 case, and other framing strategies
 that imply a rape occurred, Flower
’s reports also evoke rape myths

 of ‘promiscuous


’ complainants, the ‘woman scorned’ stereotype

, who makes a (false) rape complaint out of revenge (Waterhouse-Watson 2013, 20), and the attention-seeker

 who makes a false complaint to draw attention to herself. In reporting Jane’s testimony, Flower
 (News Corp) foregrounds the sexual activity of the two girls, implying ‘promiscuity’


, as well as the defence’s claim that Katie was vindictive and seeking revenge because Daw
 ‘ruined her reputation’. Reporting on Jane’s testimony
, Flower
 (2015d) emphasises the defence line of questioning which positions Jane as romantically/sexually interested in Daw
 to cast doubt on her motivation for speaking out. Flower
 opens with Jane denying that she had asked to kiss Daw
, prominently including barrister David’s Sexton’s claims that Jane was ‘infatuated’ with Daw
, ‘teased for being a flirt’, and was also willing to cheat on her boyfriend by asking to kiss Daw
. These are termed ‘accusations’, thus positioning the cross-examination as an attack and Jane as a victim; however, it also implies that ‘being a flirt’ and being interested in multiple boys is ‘wrong’, raising the spectre of women lying about rape out of jealousy

. The second half of the article returns to details from the prosecution opening and Jane’s evidence-in-chief, repeating the language of violence, which may further offset the victim blame

. Nevertheless, the over-emphasis on Jane’s supposed sexual activity implies that it has significant bearing on the case, and by implication, reinforces 


the belief that sexual girls are untrustworthy. This association between so-called unchastity and untruthfulness about rape has a long history, as courts ‘presumed that if a woman was unchaste, she had broken societal mores already and so was significantly more likely to continue to defy those mores by lying as a witness under oath’ (MJ Anderson 2010, 657)—what Michelle Anderson calls ‘an implicit chastity requirement’. Indeed, as Gary La Free, Barbara Reskin, and Christy Visher (1995) found, jurors

 were more likely to doubt a rape defendant’s guilt if the victim had engaged in any sexual activity outside marriage.
By contrast, the Age


 article reporting Jane’s testimony (Spooner 2015) focuses on her evidence-in-chief, and includes the defence’s key claim that it was ‘utterly consensual’ rather than attempts to discredit Jane by drawing attention to her sexuality. Spooner’s account focuses on Katie’s ‘screams’ and being ‘restrained’ beneath Daw
. The final par includes the defence implying that Jane ‘assumed’ she had witnessed a rape, suggesting that she was responsible for the report rather than Katie. This means that significant elements of the defence case are included without feeding rape myths

.
In reporting Katie’s testimony
 in the Herald Sun


, while her articulate responses to cross-examination are included, Flower
 (2015f) foregrounds rape myths

 evoked by the defence, while Katie’s evidence-in-chief is almost entirely absent. He leads with: ‘MAJAK Daw
’s alleged rape victim has told a jury the footballer ruined her life—and denied she complained to police only after he became famous’. David Sexton’s accusations are included in detail: that Katie ‘had Daw
 “well and truly in your sights because of his media profile”’ and was ‘upset that the man that was at the centre of this incident, that ruined your reputation, was now famous’. This implies that Katie was motivated by revenge or attention-seeking

—a variation on the ‘woman scorned’

 myth (Waterhouse-Watson 2013, 23–24). A study of undergraduate women also found a staggering 43.2% of respondents agreed with the myth ‘One reason that women falsely report a rape is that they frequently have a need to call attention to themselves’ (Carmody and Washington 2001, 429). Katie’s stated reasons for coming forward are also included, with lengthy quotes, such as ‘I did it because of myself, because I didn’t want to see him any more [sic], because I was sick of having nightmares, because I—all I saw was him’, and, ‘He didn’t ruin my reputation. He ruined my life. There’s a difference’. While the article achieves balance
 in this way, foregrounding the suggested motivations of revenge and attention-seeking gives them legitimacy, whether or not a reader believes they apply in the particular case, and reinforcing popular belief that they are common motives. A reason for highlighting the defence in this way may be the imperative to foreground ‘new’ information; however, Katie’s statement that Daw
 ‘ruined her life’, and was ‘sick of having nightmares’ were equally ‘new’ and could have been foregrounded ahead of the defence portrayals of revenge, to avoid activating myths and victim blame

. As noted in Chapter 3, several reporters were very conscious that emphasising defence claims that a complainant is lying could imply that the newspaper endorsed that position.
As I have previously argued, it should be noted that some details in connection with a rape case can activate myths, regardless of how they are portrayed. Thus, including the explanation for why Katie was upset and left the party with Daw
 is likely to activate myths about promiscuous


 complainants because, to use Terry Threadgold’s phrase, journalists
 are ‘not permitted to mean differently’ (1988, 52) from the meanings popularly ascribed to women’s actions. The second par of Flower
’s (2014b) article reporting the second day of the committal reads, ‘The woman, who was then 15, told police she had been crying after kissing a boy behind her boyfriend’s back’. While accurate, these details are likely to activate one of the main rape myths

 about so-called promiscuous women, as Renae Franiuk et al. describe them (2008, 301): for a reader already convinced that Daw
 is probably guilty, that rape only happens to ‘promiscuous’ women; or for others, that Katie is ‘the type to want sex (and, therefore, cannot be assaulted)’ (Franiuk et al. 2008, 301). Either way, without the possibility of including commentary to refute the implication, this is likely to reinforce myths about female sexuality and sexual agency
. Including her ‘going behind her boyfriend’s back’ implies deviousness, and raises questions about her credibility; she is likely to be viewed with less sympathy than a ‘chaste’ complainant, as Lisa Harrison et al.’s research suggests (2008, 723).
When ‘Balance’ Swings Towards the Defence
As discussed in Chapter 2,
balance
 must sometimes be considered over multiple days, because both sides will not always be presented each day. Journalists
 explained how they were careful to put in something of the defence, even if only that they would make an opening statement the next day—and vice versa. However, the balance of reporting was often skewed towards the defence—sometimes significantly. Particularly in the Australian


, the trial of Andrew Lovett
 provides an extreme case of prioritising the defence, even when the day’s proceedings were dominated by the prosecution. The prosecution opening was given on the first day of the trial, and the defence on the second, so aside from including Lovett
’s ‘not guilty’ plea it should be expected that the first day’s reporting would prioritise the prosecution narrative and the second the defence. This was largely the case in the Herald Sun


 (P Anderson 2011a) and Age


 (Lowe 2011b) on the first



 day, which reported key elements of Lavinia’s version of events and included details of her intoxication, somewhat similarly to Lowe’s
 article on the committal, as well as some details that supported the defence. Importantly, both maintain a narrative logic that does not undermine the allegations before they can be heard. However, the Australian


 strongly privileges the defence on both days, despite there being almost no defence material presented on the first day. Further, Paul Anderson
 (2011d) once again evokes the ‘groupie’ stereotype

 in reporting the defence opening, and both and Lowe
’s and Anderson’s
 articles second-day articles are entirely one-sided in a way that more prosecution-focused articles generally are not. Both articles omit undisputed context which explains Lavinia’s actions, giving them a different meaning from what they had in the courtroom narrative and further bolstering the defence.
Articles in the first and second editions of the Australian


 (AAP 2011b, c), both
 by Daniel Fogarty,3 privilege the defence by taking the only statement from the day that could be used to support Lovett
’s case and putting it in the headline and lead.4 In so doing, the articles invalidate the case before a reader has had the chance to understand what it is. The first edition leads with ‘FORMER AFL footballer Andrew Lovett
 told police he had consensual sex with a woman who is accusing him of rape and at no stage did she refuse his advances, a jury has heard’ (AAP 2011c), while
 the second edition lead includes Lovett
’s claim that Lavinia ‘giggled and flirted with him before they had consensual sex
’ (AAP 2011b). Both
 editions include the headline ‘Sex Was Consensual: Footballer’. In the courtroom, juxtaposed with a prosecution narrative in which Lavinia is barely conscious and unable to consent, Lovett
’s claim to the police would appear incongruous, as an unconscious person is incapable of ‘giggling and flirting’. However, removing it from this context and placing it in the lead lends it much more credibility than it was afforded in the courtroom. The opening pars of the first edition article—the summary of the day—present only Lovett
’s claims, the judge’s direction that the fact they are footballers is irrelevant, and his ‘not guilty’ plea. The key points of the prosecution narrative—including that Lavinia ‘was very drunk and had gone to sleep on a bed when Lovett
 raped her’—are then briefly summarised, but the article then returns to and expands on Lovett
’s denials, including his claim that ‘they had been chatting and giggling’, and details of Judge Sexton’s directions

 about ignoring the fact that the defendant and some witnesses are footballers. The defence case is emphasised and Lavinia’s version marginalised and discounted without giving a reader a fair chance to consider it.
The second edition article incorporates much more of the prosecution case, including details of Lavinia’s blood alcohol

 concentration in the opening pars, thus portraying it as significant, and mention of Lavinia being a ‘dead weight’ and ‘unable to fight back’, albeit towards the end of the article. Nevertheless, the narrative elaboration lacks the logical connections between actions and gives truth-value to Lovett
’s version, beginning by repeating the claim of ‘giggling and flirting’, then stating that Lovett
 and Gram ‘had been drinking with the woman and a friend of hers’, before they went back to Gram’s apartment. By implying that the four were socialising as a group (even though Lavinia barely spoke to Lovett
 and didn’t know his name), this makes the flirting claim appear more likely. Obscuring the women’s reasons for going back to the flat (uncontested in the courtroom), the narrative further implies that they were groupies

 interested in sex, who, according to the stereotype, therefore could not be raped. Of course, even had Lavinia (and Helen) been flirting and/or interested in sex
 with a footballer or footballers, it has no bearing on whether or not Lovett
 raped Lavinia. However, in that case, the prosecution would at least be able to explain the law and refute the claim. When present as an implication, it is much harder to refute. The following day’s articles also heavily privilege the defence narrative, and thus even the balance across days in the Australian


 is skewed heavily towards the defence.
While it is to be expected that a report on the defence opening statement will largely present the defence case, it should not be allowed to stand uncontested. As noted in Chapter 2, many court reporters explained that it was necessary to at least include basic information about the charge and the fact that the defendant pleaded not guilty in every article, in the interests of fairness

. Where the defence’s answer to the ‘broad claims made in court’ by the prosecution is known, it should be reported, according to Peter Gregory
 (2005, 83). In a rape case, where the complainant is ‘on trial’ almost as much as the defendant and her credibility is a key element in mock jurors’ decision-making (Hackett et al. 2008, 323), similar ‘reminders’ that the complainant contests this version of events are also warranted. However, like reporting on the Brett Stewart
 case, which typically framed Cathy’s version of events with suspicion but allowed Stewart’s
 to stand unchallenged, all of the articles reporting the defence opening present Lovett
’s version unchallenged, even omitting undisputed context for some of the events presented and thus implying consent

.

Adrian Lowe
’s article in the Age


 (2011a), reporting on the defence opening, includes almost nothing of Lavinia’s story, only that the rape charges ‘allege digital and penile penetration’. Even uncontested elements of the case that explain Lavinia’s actions are omitted. No mention is made of her intoxication. Lowe
 begins:THE former footballer Andrew Lovett
, who is [on] trial for rape, twice checked on the welfare of his accuser
 when she appeared distressed after the two had sex in December 2009, a jury has been told.



The use of ‘accuser
’ in this context is particularly problematic, as it juxtaposes Lovett
 in a caring role, checking on Lavinia’s welfare, with Lavinia as his attacker. Lowe
 raises the possibility that Lavinia was mistaken as to Lovett
’s identity, but as explained in the previous section, lengthy quotes from Grace embed repetitive presuppositions
 that what took place was sex rather than rape. Grace argued, ‘She consented. She was a responsive participant, she was responsive to the sexual intimacy’ (my italics), presupposing romance which is inconsistent with rape. He also repeats ‘responsive’, which refutes the (absent) claim that Lavinia was asleep or unconscious from intoxication. While this language derives from the defence barrister rather than the journalist
, and is what the jury heard, court reporters are not obligated to repeat or highlight the persuasive linguistic strategies of defence barristers. Paraphrase is common, and some court reporters described doing precisely that because they did not want to amplify a problematic defence line of questioning.
Lowe

 also includes Grace’s characterisation of Lavinia as a ‘party girl

’, juxtaposing this with details from Grace’s narrative that omit the uncontested context of the events: ‘The complainant was out to enjoy herself, “drink alcohol and meet young men”, Mr Grace said. The two women went back to Gram’s apartment and the woman laid [sic] fully clothed on Gram’s bed’. With no mention of Lavinia’s extreme intoxication

, a woman who intended to ‘meet young men’ lying on a bed implies she expected sex, which could have been clarified with the fact that Gram and Helen put Lavinia on the bed to sober up, which Lovett
 did not dispute.
In the Herald Sun


, Paul Anderson
 (2011d) takes this characterisation further, consistently constructing the complainant as a groupie

 interested in sex with footballers, leading with: ‘A MODEL who claims former St Kilda footballer Andrew Lovett
 raped her may have thought she was having sex with a different player, a jury has been told’ (my italics). Emphasising ‘player’ in this way, rather than naming an individual or simply ‘someone else’, implies that Lavinia wanted to have sex with (a) footballer(s), not necessarily a specific individual, and is thus a groupie for whom any footballer will do. Positioning this in the lead implies it is the most important information (and potentially the central allegation). In addition, there are two further references to ‘team members’ and ‘teammates’ in quick succession, emphasising the fact that those involved are footballers, and that they are similar. Anderson
 also omits Lavinia being placed on the bed, although he does include a more detailed description of her state after the alleged rape: Lavinia was found ‘in a foetal position in a distressed state’. However, her alleged statement, ‘That black bastard fucked the shit out of me. I feel like a slut. I thought it was you’ follows, and when the remainder of the article establishes her as a groupie, ‘I feel like a slut’ appears to confirm her groupie status. Anderson
 also includes a presupposition
 of sex towards the end, quoting Grace’s statement: ‘at all times he believed she was consenting and enjoying the sex with him’ (my italics).
Comparison of an article published in the Australian


 (AAP 2011a) with the original newswire
 authored by Fogarty, and two versions of another article (Fogarty 2010a, b) illustrates how editing can shift balance—towards the defence by introducing stereotypes and calling a complaint into question, or reducing the impact of stereotyping. The Australian


 article reporting the defence opening leads with:THE model accusing former AFL player Andrew Lovett
 of rape believed she was having sex with his St Kilda teammate Jason Gram, a jury has been told. The woman told Gram: “I thought it was you”, after having sex with Lovett
 at Gram’s Port Melbourne apartment on Christmas Eve, 2009, the Victorian County Court heard yesterday. (my italics)



The statements are from the defence, obscuring the fact that Lavinia was intoxicated and said she was asleep, as well as including a presupposition
 of sex and framing strategies
 that cast doubt on the claim; nevertheless, the lead puts forward an account of rape. However, comparison with Fogarty’s newswire report show that editorial changes to the remainder of the article make this account seem particularly implausible, emphasising racial difference throughout and concluding with, ‘Lovett

 is indigenous, whereas Gram is not and has blond hair’. Jurors

, like the general public, are more likely to dismiss the complaint altogether if a complainant is found to have lied about one thing (Jordan 2004, 114), and thus portraying a confusion between (white) Gram and (black) Lovett
 as implausible invalidates the claim of rape. Fogarty originally incorporated a full quote attributed Lavinia that includes the rape allegation itself: ‘that black bastard fucked the shit out of me’. However, editing removed the allegation, giving the racial element more significance than it had in the courtroom: ‘she also allegedly described Lovett
 as a “black bastard”’, was in the published version. Lavinia is, thus, portrayed as the perpetrator of a racist

 attack against Lovett
 (see Chapter 6). Fogarty also originally included the context that Lavinia was ‘put to bed because she was “horribly drunk”’, which was omitted for publication.
On the other hand, one version of Fogarty’s report on Lavinia’s police statement omits elements which feed into the groupie stereotype

. It was published in the Mercury


 (Fogarty 2010b), and a slightly shorter version in the Advertiser


 (Fogarty 2010a), which maintained lengthy quotes from Lavinia but omitted a statement she kissed Gram twice and told him ‘I thought it was you’. Both examples highlight how editorial
 changes can significantly impact on the story; it is not known how many problematic or constructive omissions and inclusions in these cases are due to editorial involvement.
Marginalising and Co-opting
Unlike any of the other cases, Stephen Milne
 pleaded guilty and thus a trial was not held. After plea negotiations
, the prosecution agreed to drop the three rape charges if Milne
 pleaded guilty to a single count of indecent assault (transcript). A plea hearing was held on 6 November 2014, before County Court Judge Michael Bourke, followed by a sentencing hearing on 18 November 2014, where His Honour fined Milne
 $15,000 with no conviction
 recorded. The finding of guilt should mean that the victim, Anne’s, perspective could become the accepted version of events, presented in court in her words (at least in part) and reported in the media without equivocation in a way unavailable to any other complainant. However, in this final section, I use the transcripts to show that the story was told and retold in the words of the lawyers and judge, and Anne’s perspective was progressively marginalised in favour of Milne
’s—in large part due to the terms of the plea negotiation
. While Anne submitted a Victim Impact Statement
 that she wanted to be read aloud in court, it was deemed inadmissible and thus omitted. Through the plea hearing, Milne
’s culpability, the wrong done to Anne, and even the absolute bodily autonomy of all women were progressively diminished. Justice Bourke’s sentencing remarks correct many of the problematic assumptions introduced at the plea hearing, and reinscribe Anne’s perspective and suffering as central issues—sometimes directly. This is an important step, as it lends the judge’s authority to these issues; nevertheless, the often more ‘quotable’ language of the defence lawyer
 was abundantly available unchallenged at the time of the plea hearing (e.g. that Milne
 ‘thought he’d chance his arm a second time recklessly’, and ‘made a non-verbal request’), enabling discourses that minimised Milne
’s culpability and the harm to Anne to circulate in the media.
The plea hearing consisted of a statement of agreed facts—a narrative of relevant events leading up to, including and following the offence, in the words of the lawyers—and an extensive narrative of Milne
’s life as told by his lawyer, including a subtle retelling of the events of the night in question that diminishes his responsibility and elevates his suffering. As one of only two to achieve a finding of guilt, Anne is the only person to have submitted a Victim Impact Statement
 in an Australian footballer sexual crime case to date. A VIS
 is an important way that a sexual crime victim can have their story on public record in a way of their choosing, with the potential to also ‘educate society at large’, as Alcoff and Gray argue (1993, 261). Victims in all states can request that their VIS
 (or some sections) be read aloud, as long as it is ‘admissible’. In NSW, victims can also ‘choose to provide photos, drawings or other images to describe the impact of the offence’ (Victims Services 2009 (rev 2013), 2), further increasing the individualisation of the process and potential benefit. In all jurisdictions, the judge may take the statement into account when sentencing the perpetrator. Anne’s VIS
 would have provided some balance
 to the hearing, to counter the lengthy submission by Milne
’s lawyer which extolled his virtues. However, the statement was deemed inadmissible—presumably because Anne referred to acts that were not part of the plea agreement, and no submission seems to have been made requesting that admissible parts could be read. In closing the hearing, Justice Michael Bourke articulated this imbalance, remarking that a plea hearing ‘might seem to the ears of a victim’ as if it were ‘all about the impact on [the perpetrator

]. It is all about what a jolly good fellow he is’, while a victim might say ‘Well what about me, I suffered

 through it’, noting the need to be ‘mindful’ of this. Nevertheless, throughout the hearing, Justice Bourke, Prosecutor Rochford, and Barrister Michael Dunn alluded to and talked around the VIS
, consistently in a way that diminished Milne
’s responsibility. The VIS
 featured in the courtroom narrative largely as an absence, and was thus almost entirely missing from the media narratives. Although Justice Bourke referred to the VIS
 in his sentencing remarks, and gave an indication of what it contained, he used no direct quotes and thus Anne’s voice was silenced.
Gaps and unfinished sentences characterise the way the three men talk around what could not be said directly in open court; further, they reference disembodied acts without agents, completely distancing Milne
 from the actions that caused the impact

 on Anne and grammatically diminishing his responsibility. The judge is clearly in a difficult position and thinking through what he is able to say while keeping to what all parties have agreed upon. While Anne wrote of the impact ‘of things more broadly’—presumably, that is, her experience of thinking she consented to Montagna
 but discovering it was Milne
—legally, he is effectively supposed to rule based on Milne
’s version of events. The men uniformly use grammatical constructions that distance Milne
 from causing harm to Anne. For example, Justice Bourke asks Dunn, ‘you don’t object to the tender of this victim impact statement
 … but seek, or submit that I should only rely on those matters that are strictly relevant to the offending as it now presents itself?’ (my italics). ‘The offending’ is here cast as an entity separate from Milne
, which acts of its own accord in presenting itself to the court. In specifying what the defence wants the judge to consider from the VIS
, Dunn states, ‘There’s reference, I think [in the VIS
], to the whole event and to an assault’ (my italics). The vagueness of ‘the whole event’ means it could reasonably be interpreted as including Montagna’s
 and Mary’s actions (whether or not that is what Anne wrote); the use of indefinite article ‘an’ makes ‘an assault’ something that could have occurred at another time and place, and been committed by another person. Milne
 is absent from these events. The only time he is mentioned in relation to the impact of the VIS
 is in His Honour’s final remarks on the subject:The issue or difficulty that arises of course is that it’s not easy to compartmentalise things when one’s dealing with human feelings arising out of an event like this which has ramifications or consequences played out in the public arena.
I just must do my best to reflect with some sensitivity to [sic] the situation that’s confronted Anne, over time it seems.
And I feel sympathy for her position but must also bear in mind what act or conduct performed by Mr Milne is before this court now (my italics).



Here, Justice Bourke articulates the inherent difficulty—that both he and Anne are asked to ‘compartmentalise’—but the final mention of Milne
 is still disconnected from ‘human feelings’ that arose from an event which occurred without agents; a disembodied ‘situation’ that confronted Anne. While there is no dismissal or rejection of Anne’s position, nor is there any acknowledgement of what that actually is—what kind of impact 

there could have been. The contrast between the impact on Anne reduced to ‘feelings’ and the concrete impacts on Milne
 which Dunn took such pains to relate is marked. From a legal perspective, this is legitimate as the judge is thinking through how to assess the statement, and should not make pre-emptive statements. The sentencing remarks are to provide the judge’s considered opinion. However, from a media perspective, any discussion of the VIS
 when it is elided in this way is not newsworthy
, and thus the opportunity for Anne’s words and perspective to have public impact here is lost.
Of course, complainants are entitled to give media interviews once a verdict has been handed down, as a further way of having their voices heard, and one Queensland court reporter said she often contacts victims for interview after a guilty verdict has been delivered. However, not everyone wishes to do so. She said that some victims ‘want other people to learn from what happened to them’, but others would rather move on: ‘There’s the people who will get a bit outraged about it outside court and then they don’t want any more of it’. She saw giving victims a voice as part of her role—of one victim, she felt, ‘she’s perhaps not able to tell her story, so someone needs to do that for her’. Similarly, describing how sexual crime victims’ voices are often unheard in the media, one former Victorian court reporter explained that ‘they might not want to talk to you’ after giving evidence: ‘You have the media scrum outside the court’. He gave one example where he and a colleague were able to interview a rape victim who ‘was most aggrieved’ that her attacker got a suspended sentence, upheld on appeal, ‘and so she got her view expressed’ through the interview. He added ‘that’s not typical’ in his experience. Regardless, the justice system should enable victims’ voices to be heard.
The Official Story—in the Words of Lawyers
The tension between Anne’s account and the actions Milne
 admitted to permeates the ‘official’ account of what happened. Rather than an adversarial trial in which competing narratives
 are co-presented, at the plea hearing, a single narrative of the ‘agreed facts of the case’ was developed, and then read to the court by prosecutor Mark Rochford QC (then SC). Thus the ‘official story’ of the night in question is in the words and literal voice of lawyers, marginalising Anne’s testimony
, and it contains inherent contradictions that are necessary to justify the legal resolution of the case. While Anne’s perspective—that she did not know it was Milne
—is included, in order to portray him as legally not guilty of rape, it is subordinated to the perpetrator’s perspective. While providing a clear and coherent narrative, the discursive style of the agreed facts narrative is not ‘quotable’, especially for tabloid media. A single narrative, it is what Laurie Kadoch (2000, 96) usefully terms a ‘deconstructed story’, which ‘focuses on the legal issue and relevant facts’ according to the law, to assist the judge in making a ruling. It employs a formal, clinical tone avoiding emotive language and reference to emotional states, quite different from the often more evocative or ‘colourful’ language of lawyers and witnesses.
The characteristics of the ‘deconstructed story’, and its privileging of Milne
’s account, make it more likely for Anne’s perspective to be further marginalised in the media. While Adam Cooper’s
 account (Age


) reconciles the contradictions and conveys the sense of what was officially agreed upon, Wayne Flower
 (Herald Sun


) both condemns Milne
 and portrays Anne as untrustworthy. Neither account draws on much of the clinical language of the official account, with Flower
 choosing instead to quote Milne
’s lawyer’s reformulation. It is useful to include in full the section of the agreed facts narrative that covers the events originally contested, as well as the offence to which Milne
 pleaded guilty, to illustrate this.
The agreed facts narrative portrays Leigh Montagna
 and Anne having sex, while Milne
 was having sex with her friend, Mary. The four ‘socialised’ in the kitchen. Then:After a period of time, Mr Milne
 and [Mary] went again to the spare bedroom and engaged in consensual sexual activity. While they were doing so, Mr Montagna
 entered the bedroom. He called down the corridor to [Anne] and before she entered the room, became involved in consensual sexual activity with [Mary]. When [Anne] entered the spare room, she was aware that there were three other people on the bed. The room was dark though the hall light was on and there was a window without curtains with a street lamp nearby. [Anne] could not see who was who, though Mr Milne had no difficulty in this regard. Mr Milne
 held his hand to [Anne] and she sat down on the bed. They spoke briefly and quietly and then engaged in kissing and cuddling. Mr Montagna
 and [Mary] were having sexual intercourse on the bed.
During this period in the room, [Anne] believed she was engaging in sexual acts with Mr Montagna


. Mr Milne believed [Anne] knew she was with Mr Milne. After the kissing and cuddling, Mr Milne
 performed consensual [oral]
5 sex upon Anne for a time. She then lay back and wrapped her legs around his waist. He placed his penis near her vagina and [Anne] said, ‘No, not without a condom’. Mr Milne
 moved his penis away and they continued to consensually engage in other acts. Mr Milne
 then moved his penis back and placed it against the outside of [Anne’s] vagina in the [hope]6 that she may change her mind and provide him with consent to penetrate her. In light of the fact that [Anne] had previously declined, Mr Milne
 placed his penis against the outside of the vagina whilst being reckless as to whether or not she consented to his penis being placed there. This act is the subject of the charge (italics/bold mine).



Despite the single act being the only criminal one agreed to in the narrative, Anne does not leave at this point, but remains with Milne
. It is not until Montagna
 and Mary leave the bed that she realises what has happened: ‘Anne at this stage realised she had been mistaken as to who [sic] she was engaging in sexual acts with. She left the room and shortly afterwards she and Mary left the house’. The italicised sections highlight the main contradictions in the narrative. For Anne to be portrayed as telling the truth, her belief that it was Montagna
 rather than Milne
 (and that she could not see who was who) must be included. Simultaneously, for Milne
 to not be guilty of rape, he must believe that she knew who he was. Because of this, all sexual contact between the two is inscribed as consensual, which dismisses her experience. The use of ‘placed his penis’ to describe Milne
’s actions—rather than ‘rubbed’ (committal), ‘pushed’, ‘pressed’ or any other term that implies physical or psychological pressure (to have sex)—further downplays its significance and status as an assault.

Wayne Flower
’s account of this narrative, published in the Herald Sun


 (Flower and Argoon 2014b),7 condemns Milne
 as guilty; however, it also implies that Anne is untrustworthy, like Herald Sun


 reporting about other complainants. Even when a footballer is ‘Guilty as Sin’, as the headline declares, a victim’s words are treated with suspicion. The article describes Milne
 as a ‘DISGRACED former Saint’, who ‘is likely to avoid jail after pleading guilty to the indecent assault of a woman who had long maintained she was raped’ (my italics), and refers to Anne throughout as ‘the victim’. ‘Avoid’ implies that jail is the expected outcome. Flower
 then declares Milne
 ‘could evade jail and a conviction
, and be punished by as little as a fine’; ‘evade’ positions jail as the likely or deserved outcome more strongly, with the likely fine portrayed as a trivial penalty through ‘as little as’. In this context, ‘had long maintained she was raped’ could be read as affirming Anne’s position. However, Flower
 then uses the plea bargaining agreement with the prosecution, and the word ‘consensual’ in the agreed facts narrative, to imply that Anne changed her mind about what occurred. This is implied as the reason for the lesser charge. In open court, as part of the agreed facts narrative, the lesser charge was explained thus:
Plea negotiations
 commenced in October 2014 and agreement was reached on 23 October 2014 that the prosecution would not go ahead with three rape charges in exchange for a plea of guilty on one charge indecent assault based on the factual circumstances described at Paragraph 20 above.



However, Flower
 omits the reason for the Office of Public Prosecution (OPP) withdrawing the charges, and ignores the fact that Anne’s story is virtually identical to what she said at the committal hearing:But [Milne

] pleaded guilty to the lesser charge after the Office of Public Prosecution withdrew the rape charges.
In a major development in the case, the court heard yesterday that Milne
’s victim, who was then 19, now claims that she consented to oral sex with the footballer, but objected when Milne
 attempted to go further.



This account completely ignores Anne’s state of mind (believing she was having sex with Montagna
) and takes the use of ‘consensual’ in the lawyers’ narrative as meaning that she knowingly and freely agreed to sex with Milne
, contradicting both the direct statement and narrative event showing her belief. Flower
 further represents the lawyers’ words as Anne’s—as if what was agreed upon as the result of a plea negotiation
 could only mean the victim changing her story.8 Anne is thus portrayed as an unreliable witness who initially lied about what happened, feeding the myth that women frequently lie about rape

—even in a case where the defendant’s guilt has been established. Although Flower
 was not present at the committal and court reporters were not provided with the transcripts, information about the hearing was freely available online, from other news outlets’ reports.
Flower

 later includes Anne’s belief that she was with Montagna
, but attributed to the prosecutor rather than the agreed statement, which suggests it could be contested: ‘Prosecutor Mark Rochford, QC, [sic] told the court that the victim had believed that Milne
 was Montagna’
. He follows this with ‘but she had performed consensual acts with Milne
 both before and after the assault’, which illogically implies that she only believed that she was with Montagna
 during the assault, but was aware that she was with Milne
 before and after. Again, this erases her perspective that she did not consent to Milne
 at any point, and makes her account seem implausible. It thus further heightens the contradictions in the narrative rather than making sense of them for the reader.
By contrast, Adam Cooper’s
 account (2014b) endeavours to reconcile the competing narratives, and approximates the proportion of court time devoted to each part of the proceedings. While what was said in court certainly enabled the victim-blame

 Flower
’s report implies, it is far from inevitable. Like Flower
, Cooper
 comments that Milne
 ‘could avoid jail’, and includes Anne’s belief that she was with Montagna
, but without implying that she was unreliable:The two footballers and two women were on a bed in a darkened room, prosecutor Mark Rochford, SC, told the court, when Milne
 indecently assaulted the victim after she had earlier said no to sex.
The victim, then 19, thought she was with Montagna
 at the time and only afterwards realised that it was Milne
 she had engaged in sexual activity with, the court was told.



As a brief summary, Cooper’s
 account better reflects the sense of the agreed-upon narrative. This account does omit the statement that Milne
 believed Anne knew she was with him and not Montagna
, but given how confusing the agreed-facts narrative is, omitting the contradictory aspects seems a fairer account. Prioritising the victim’s account over the perpetrator’s is always warranted when the verdict is guilty. In addition, the remainder of the article—approximately two-thirds—is dedicated to the defence’s case for a lenient sentence (analysed in detail in Chapter 5), which provides balance
.
We Can All Agree That She Was Not Irrational
In court, Milne
’s lawyer Philip Dunn retells the agreed-facts narrative, using subtle discursive shifts to minimise Milne
’s culpability and the harm to Anne. Some of these problematic elements are picked up in media reporting. As they renarrate and discuss the events, Dunn and the judge co-construct a narrative evaluation of Anne’s choices and her right to make them which undermines women’s absolute bodily autonomy, evaluating Anne and Milne
’s behaviour in terms of ‘rationality’:	MR DUNN:
	… knowing that she said no, in the bedroom, four people on the bed, previous sexual contact not—having taken place in common with the four of them on the bed, alcohol, dark, stranger—he made a non-verbal request by putting his penis against her vagina in the expectation she may—or the hope that, having said no, she may change her mind. She didn’t.

	HIS HONOUR:
	Well, one presumes in order in a physical way to encourage her to relent after she had said, ‘No, I don’t want that,’ which was her right - - -

	MR DUNN:
	Which was her right.

	HIS HONOUR:
	- - - and her choice, and had on the face of it very good reason.

	MR DUNN:
	No doubt about it.

	HIS HONOUR:
	Bearing in mind what had happened before.

	MR DUNN:
	Yes, no doubt about it.

	HIS HONOUR:
	She didn’t want to have unsafe sex with him.

	MR DUNN:
	Exactly. Your Honour, that’s a very, very sound and solid reason.

	HIS HONOUR:
	Yes, it is.

	MR DUNN:
	On the other hand, he made a non-verbal request. When it was declined, he then asked her to perform oral sex on him, which she did.

	HIS HONOUR:
	Yes.

	MR DUNN:
	So what we say is it’s of short duration in a background where he should have accepted perhaps what she said first up, but he thought he’d chance his arm a second time recklessly. When she said no - - -

	HIS HONOUR:
	Recklessly, thereby recognising the probability that she not only did not want him to—want to have penetrative sex but did not want his penis on her vagina.

	MR DUNN:
	Unprotected, yes.

	HIS HONOUR:
	That’s right, yes.

	MR DUNN:
	Then when that was—became clear, he then said—and made a suggestion of oral sex and she complied.

	HIS HONOUR:
	Yes.

	MR DUNN:
	All of which fits in with the safe sex and not safe sex and so on.

	HIS HONOUR:
	That’s right.

	MR DUNN:
	Yes.

	HIS HONOUR:
	Which is all pretty consistent with her view on things throughout the night, I think.

	MR DUNN:
	Exactly. (my italics)





Similar sentiments are repeated later on, including a statement by Justice Bourke that Anne’s refusal of unsafe sex was ‘not irrational’. Dunn persistently refigures an assault as a ‘non-verbal request’, discursively replacing any form of violation with an act that invites a response, which positions the act itself as unproblematic. It implies that he cares about what she wants by seeking a response; it also makes the issue only that she didn’t want his penis inside her vagina rather than that she didn’t want it anywhere there at all. Dunn further inserts modifiers to suggest that Milne
’s ‘request’ was not unreasonable—that he ‘probably’ (rather than definitely) should have accepted her ‘no’, and that he had an ‘expectation’ (amended to ‘hope’) that she would change her mind. Although the judge clarifies that the recklessness extends to the assault as described, Dunn then again implies that Anne’s first ‘no’ was not sufficient to make her intentions clear: only after the second ‘no’ does he say, ‘Then when that was—became clear …’ (my italics). This suggests that one ‘no’ is not enough. This subtle slide, through language, to make Milne
’s actions appear more reasonable not only differs from the agreed facts, it is markedly different from Anne and Mary’s statements submitted at the committal. Although the statements were not read out, prosecutor David Cordy gave an opening address which stated that ‘the woman then repeatedly told Mr Milne
 “no”—more firmly each time—as he rubbed his penis on her’ (Cooper 2013) and
 that she had told her friend ‘I kept saying no, but he kept putting it in’. Significantly, Flower
 (Flower and Argoon 2014b), but not Cooper
 (2014b), include a quote from Dunn, including the reframing as a ‘non-verbal request’ and ‘chance his arm’, to further render Milne
 less culpable.
Flower

 also positions the night as a ‘group sex’ situation—one commonly associated with footballers, particularly since 2003—which thus invokes the ‘groupie’ stereotype

. Flower
 includes Dunn’s statement that ‘the crime occurred against a backdrop of drinking and in a dark room with four people’. Group sex
 involving footballers has widely been condemned (particularly in the tabloid media) as morally ‘wrong’; for example, then-NRL


 CEO David Gallop declared in 2009, ‘It’s degrading, it’s appalling and we need to educate our players that that is wrong’ (Walter, Prichard and Pandaram 2009), and in 2017 a ‘scandal’ broke in which a woman told the Daily Telegraph


 about how she and a footballer had met regularly for group or other casual sex
, and had a child as a result (e.g. see Gusmaroli 2017).9 This further evokes the unrapeable ‘groupie’ stereotype

 (Waterhouse-Watson 2013, 20).
The two men’s insistence that Anne’s refusal is reasonable and her stance consistent throughout the night further imply that she needed a reason which others (in this case, men) would perceive as reasonable, and that it should be consistent, for her claim to be upheld. Justice Bourke’s assertion that Anne’s was ‘not an irrational position’ further highlights that this reason must also be ‘rational’, according to an unspecified standard. Even though on the surface this validates her statements, it actually places limits on women’s bodily autonomy. Under the law, no reason is needed to decline any sexual contact at any point, as consent 

must be ‘freely given’, and changing one’s mind at any point and withdrawing consent is also explicitly protected in every Australian

 state or territory except Queensland

 (Australian Law Reform Commission 2010, 25.77). To imply otherwise is to imply that there are circumstances in which women are obligated to have sex
, or continue having sex
, with men. The use of ‘irrational’ further evokes the historical binary where men are perceived as rational and women as irrational, which positions women as subordinate to men and adherence to which continues to fuel women’s exclusion from equal participation in public life (Prokhovnik 2002, 4). In these circumstances, the ‘rational’ standard appears to be male. Neither man acknowledges women’s full bodily autonomy under the law. I do not consider this a deliberate attempt to place limits on women’s autonomy—as Justice Bourke makes clear in his sentencing remarks—rather that in their eagerness to ensure Anne’s position is ‘written in stone’, as Dunn declares, they adopt speaking positions with the authority to judge her behaviour as reasonable, rational, and worthy of protection by the law, and by implication, to judge other reasons for not wanting sex
 as unreasonable, irrational, and (therefore) unworthy of any legal protection. This is particularly significant in light of a UK study which found an underlying assumption in rape trials that all behaviour is rational, so that the rationality of any alleged action is effectively equated with plausibility. Any failure to act ‘rationally’ on the part of a victim is treated with suspicion, while any part of a victim’s story that implies a defendant acted illogically is deemed implausible (Smith and Skinner 2012, 308–310). As Smith and Skinner note, behaviour is often irrational (2012, 308), and thus the emphasis on Anne’s actions being reasonable feeds these problematic assumptions.
(Re-)Centring the Complainant
The sentencing remarks, however, present a very different view of all these elements, restoring Anne’s perspective, and her status as the wronged party, to the centre of the matter. Justice Bourke rejects Dunn’s assertion that the assault was ‘a request’; says there is a need to consider the whole circumstances of the night (including Anne’s belief she was with Montagna
) in deciding the sentence; and states that making a clear public statement about respecting women’s bodily autonomy is part of his reasoning:Your act, albeit done in the context of what you believed to be consensual activity leading to it, was a non-violent but physical, sexual attempt to persuade Anne to allow unprotected penetrative sex of her, to overcome, really, her clear wish and right not to do so.



‘Attempt to persuade’ still positions the assault as about penis-vagina sex
 rather than sexual contact; however, ‘to overcome’ connotes pressure—or even coercion—thus portraying the act itself as wrong. He continues:However, in saying this, I also bear in mind the need to consider this analysis of the particular act in the full context of what happened and what was happening on this night.
Soon after[,] Anne realised that it had not been Montagna
. She left the room and shortly after she and Mary left the house. Later that day, 15 March, Anne complained to the police.



Thus Anne’s belief that she had been with Montagna
 is restored as relevant. He then outlines the ‘very considerable effects and changes to [Anne’s] life’ as detailed in the VIS
. returning to the question of how to assess it:I raised during the plea hearing the difficulties confronted in assessing such victim impact statement
 [sic] where, for example, lesser than originally alleged offending conduct is before the court and other factors such as media attention and resultant public scrutiny have played a role. The line of causation is not straightforward. Having said that, it is still clear that Anne has suffered

 a good deal arising out of the events of this night, of which this offence was a part. She did nothing wrong and has not deserved the consequences and effects upon her. Precision is not possible. However[,] I must take into account the victim impact

 caused. I do so bearing in mind that you [Milne

] have pleaded to and will be sentenced for the offence before me.



This approach validates the entirety of the statement, and Anne’s perspective.
For Justice Bourke, a key issue in his sentencing is to uphold women’s bodily autonomy, which he views as central to the sentencing principle of general deterrence (discouraging others from committing the same offence) in this case:10
For the community to take seriously what should be the unassailable proposition that people, often women, are entitled to complete physical integrity and control over what happens to them sexually, there should be sentences which support and make that statement (my italics).



Rather than implicitly denying women’s right to withdraw consent (as seen at the plea hearing), the fact that Anne was ‘constant’ in her desire not to have unprotected sex
 is used in this narrative as evidence that Milne
 should have known that she was not consenting (or might not be consenting):She had been constant in the night that she did not want unprotected penetrative sex
. As to the offence of indecent assault
 s.39 of the Crimes Act states in relevant part;	“A person commits indecent assault
 if he or she assaults another person in indecent circumstances … while being aware that the person is not consenting or might not be consenting …”





Exchange between myself and counsel during the plea reflects the proposition that you being reckless about whether she consented entailed that you realised that she likely did not.



In this context, a single reference, directly followed by statements about being aware that consent was not given, anchors its meaning.
Media reporting on the sentencing largely validated Anne’s perspective, although Cooper’s
 account is more sympathetic towards Milne
, marginalising Anne’s view and her suffering. Flower
 (2014a) puts some emphasis on the impact on Anne, noting her ‘grief’, the serious effects it had on her life, and leading with her perspective: ‘DISGRACED former AFL star Stephen Milne
’s long-suffering victim has told the court of her sense of injustice in the 10 years it took to hold the sex offender accountable’. In this context, where guilt is already established, positioning this as what Anne ‘told the court’ validates speech about sexual crime rather than calling it into question (as it does when there has been no guilty verdict). Flower
 describes Anne repeatedly as ‘Milne
’s victim’, repeating that he ‘escaped’ or ‘dodged’ a conviction
 in echo of his plea hearing reporting. While he also includes references to Milne
’s ‘tale of despair’, Flower
 returns to Anne’s suffering, quoting Justice Bourke at length, and concludes with a retelling of the indecent assault (alleged rape), including the fact that Anne was not aware she was with Milne
.
Cooper’s

 (2014a) account uses less emotive language, provides more detail about the judge’s reasoning
 in deciding the sentence, explaining Justice Bourke’s decision not to record a conviction
 as a means of helping Milne
 find employment, for example. However, the characterisation

 of Milne
 in the early part of the article is sympathetic, describing him as a ‘father of two’, hugging his wife, and detailing the mitigating factors Justice Bourke took into account (such as his ‘good character’ and ‘the public backlash he and his family had endured for more than a decade’). Anne is not mentioned. Importantly, Judge Bourke’s reasoning that ‘the fine he imposed should be a “substantial punishment” in order to remind the community that sexual offending against women would not be tolerated’ is featured prominently, followed by His Honour characterising the assault, and a brief retelling of the circumstances including Anne’s belief that she was with Montagna
. However, the impact on Anne is not mentioned until the 13th par, and in much less emotive language than what Milne
 ‘endured’. Thus, the

 impact on Milne
 is prioritised over that on his victim

.
While media had ample opportunity to report the judge’s considered opinion on the matter as the definitive account of the case, they had equal access to the defence and Justice Bourke’s less-polished remarks at the plea hearing. Both have the same narrative
 force as the sentencing remarks, from a media perspective, and thus cannot be entirely overwritten.
Conclusion
These cases show how lack of access to a complainant’s testimony does not necessarily mean that her story cannot be told, and delayed access to the transcript does not inevitably undermine the validity of rape complaints. Opening statements and testimony from other witnesses can provide material to piece together the complainant’s story, and the testimony itself provides enough ‘new’ material to be reported. Nevertheless, in addition to the prevalence of myths and stereotypes in the Herald Sun


, balance
 was sometimes an issue in all publications, with the defence frequently over-emphasised, and framing strategies that cast doubt on the complaint (but not the defence) prevalent in otherwise balanced writing.
Having the transcript is the best way of allowing the complainant’s story to be communicated. With the permission of the complainant, a transcript could be provided to court reporters covering any given sexual crime case. It must be voluntary, as one of the reasons for closing the court during testimony
 is so that details the complainant considers to be private are not publicised. Circulating it without permission would have similar detrimental effects to forcing them to testify in open court. Shifting public discourse about sexual violence cannot be at the expense of a victim’s well-being.
The Milne
 case demonstrates how omitting a Victim Impact Statement
 can skew proceedings unfairly towards the defence and elevate the perpetrator’s interests above the victim’s. Provision should be made for Victim Impact Statements
 to be read aloud, or at least sections designated by the Judge if some of the statement is deemed inadmissible. Plea negotiations
 are not uncommon, so a VIS
 that refers to more than the plea acknowledges—as Anne’s did—would not be unheard of. Providing trained victim advocates (or even legal representation), to guide complainants through the process and facilitate any changes or provisions to ensure their words can be heard if they so choose, would be of great benefit in this situation, as well as navigating the legal system in general.
Particularly in the absence of fact sheets (as in Victoria), opening statements for committal hearings
 could become more commonplace. As Adam Cooper
 pointed out, they are helpful for the magistrate as well as the media in gaining an overview of the case and the key prosecution arguments. With large caseloads, magistrates sometimes come into a case cold, having not had the opportunity to read through all the case materials before the hearing begins. If prosecutors (and potentially defence lawyers
) were to give opening statements for committal hearings
 as a matter of course rather than an exception, this would be another way to incorporate the media as part of the process of open justice, and improve the accuracy of reporting. Although defence lawyers
 would be unlikely to make such a statement as they rarely present evidence or witnesses at a committal, a statement summarising the police case would help to orient both media and magistrate, and provide context for any issues the defence raises in cross-examination
. Granting easy access to police statements of key witnesses (such as Gram and Helen in the Lovett
 case), as well as any cross-examination
, would also help to ensure committal hearings
 are intelligible. It serves no-one’s interests if court reporters must attempt to deduce the substance of a case, and risk making errors.
The analysis thus far—in this chapter and in Chapter 3—illustrates the considerable scope that court reporters have to construct reports that are sufficiently fair, balanced, and accurate to pass legal muster, but still privilege the defence by reinforcing damaging myths and stereotypes. It is disappointing, although not surprising, that the groupie

, party girl

, and woman scorned

 stereotypes still have common currency despite more than a decade of advocacy and exposure of problematic sexual cultures within football
 clubs. As one journalist
 put it, victim

-blaming stereotypes haven’t ‘magically gone away after all the exposure of this group sex
 culture and sexual assault
 allegations’. The stark differences between reports by different journalists
 highlight how much comes down to the narrative
 choices of individual court reporters (and their editors
). This is not to say that journalists
 are setting out to malign rape complainants, but, as Franiuk et al. suggest, it may be ‘a reflection of that author’s internalization of our culture’s beliefs about sexual assault
’


 (2008, 302). Interviews with News Corp
 and Fairfax
 journalists
 who actively avoid stereotyping show that neither is it solely a problem of newsroom culture or tabloid norms (although their potential influence cannot be discounted).
The number of court reporters who articulated the awareness of avoiding stereotypes
 and victim blame

 that they had developed individually suggests that setting out guidelines for avoiding stereotypes could help to reduce their prevalence. These could be introduced into university

 journalism courses and court reporter training programs (such as the online modules currently offered by some major newspapers), so that new court reporters would have a knowledge base to draw on rather than having to develop their own independent understanding of these issues. While myths and stereotypes are often subtly evoked, and there is no simple formula for avoiding the groupie

 or woman scorned

, increasing awareness that they are a problem, and why, will encourage ethical court reporters to reconsider how they incorporate certain types of details. For example, knowing that portraying a complainant as engaging or interested in sex
 with multiple footballers is likely to evoke the ‘groupie’ stereotype

 would encourage reporters not to overemphasise such details, or evoke them through juxtaposition. Guidelines could advise focusing on intoxication

 (only where it is relevant) rather than the act of drinking, and taking care not to decontextualise behaviour so that it seems strange or culpable in a way that it did not in the court room.
Problematic framing devices
 that position women’s speech about rape as untrustworthy were also surprisingly common, even in articles that otherwise avoid myths and stereotypes. I see several possible explanations for their pervasiveness, which also relate to questions of balance
 more broadly. In the main, journalists
 are not sociolinguists, and may not have considered all of the implications of commonly used words and phrases such as those analysed in this chapter. Language is contextual, and particular types of phrases and grammatical constructions which are commonly used in particular discursive contexts are normalised for those working within them. Thus, the grammatical structures Dunn and Judge Bourke used in the courtroom may be part of the vocabulary of the courtroom—drawn upon without conscious thought about their wider implications—in the same way that terms like ‘accuser’
 may be used in the newsroom. In addition, to someone who is generally sympathetic to victims of the crime and does not subscribe to rape myths

, rape testimony
 can seem much more persuasive than the myths and stereotypes, so leaving the testimony
 unqualified might feel too strongly weighted towards the prosecution. Attempts at objectivity
 can result in a kind of ‘over-correction’ to one’s perceived biases
. I argued in Chapter 3 that journalists
 need to ‘own’ their subjectivity, and to make choices that align with their personal ethics
 rather than striving for an impossible, neutral standard. Court reporter guidelines could explain the framing strategies
 that call the complaint into question: ‘accuser’
 should be avoided at all times, preferring ‘complainant’ or ‘alleged victim’; constructions which emphasise the act of making a complaint rather than alleged rape itself should be rare occurrences in the lead or headline
 rather than the norm; and examples of phrasing that presupposes 
‘sex’
 and/or an intimate relationship that should be avoided. In all cases, the reasons for doing so should be clearly stated.

Balance
 was often to some degree in favour of the defence; however, the Herald Sun


 reporting on the Daw
 case seemed to swing towards the prosecution, despite evoking myths and stereotypes (as I will show in Chapter 6, race was a key factor here). A comment from one journalist
 implies that they believed the coverage in this case was not really balanced, arguing that it provided ‘valuable lessons’ for journalists
: ‘that should be prominent in people’s minds that someone can be accused of some heinous crime but you know you’ve always got to assume that they are innocent’. However, there is a risk that this ‘lesson’ may be taken too far, especially when the tendency is to swing the other way. It must also be assumed that the complainant is ‘innocent’, and her words not automatically presented as untrustworthy.
The fact that balance
 often swung towards the defence is not, I would argue, because the journalists
 all disbelieved the complainants, or necessarily think that many complaints are false

 (although the possibility cannot be discounted in every case). Another possible explanation lies in what distinguishes these cases from ‘typical’ cases, and therefore typical court reporter practice. When describing how they achieve balance
 in practical terms, interview participants often noted that balance
 is usually unavoidably in favour of the prosecution. As Bellinda Kontominas
 put it, ‘In that respect it doesn’t always seem balanced, because in a lot of cases you are reporting mostly on the crown case against somebody. It’s very rare that an accused will give evidence themselves, so you don’t always get to hear their side of the story’. Thus for an ethica

l court reporter, balance
 will often require looking out for defence arguments to include, that are not necessarily the most exciting or newsworthy
. The advice
 Gregory (2005) gives on fairness and accuracy assumes that gravitating towards the prosecution is the likely tendency, which court reporters need to correct. As noted in the previous chapter, he writes, ‘Even if the prosecutor produces thrilling prose and the defence sounds boring, you must include both in your report’ (83), and offers strategies to ensure that the defence is not cut out in the editing process (83–4). There is never a suggestion that the prosecution could be left out or would not be newsworthy. Further, there is a widespread perception that all ‘defendants in criminal trials enter a system that is … fundamentally skewed against them’, including in media coverage (Bruschke and Loges 2004, xiii), without considering that in rape trials the opposite is likely to be the case. In high-profile rape cases, there is a significant amount of defence material in cross-examination
, opening statements and witness statements—much more than in a typical case, and plenty that is not ‘boring’, as seen above. Journalists
 therefore need to be conscious of not over-compensating and skewing the balance
 towards the defence in such cases. Just as reporters explained the importance of prominently stating that the defendant contests the charges, even when no defence arguments are put forward, neither should a defence account be presented uncontested, particularly when the complainant’s account is typically framed with suspicion. Guidelines such as these, specific to high-profile cases, could be incorporated into training programs

.
Similarly, detailed guidelines for covering sexual crimes are needed, particularly the importance of avoiding rape myths

 and stereotypes, and the need for the ‘presumption of innocence’ for the complainant as well as the accused. Almost all the journalists
 I spoke to were conscious of sexual crime cases being unlike other crimes, with most expressing understanding that victims are often treated unfairly in the courts, for example. However, as with myths and stereotypes, court reporters also typically acknowledged that they had developed their understandings of sexual violence themselves, not through formal training

 or mentoring. Rape typically does not feature strongly in writing about the craft—indeed, Court Reporting in Australia only lists reporting restrictions
 (Gregory 2005, 107, 165–166). Particularly given how common a crime it is, journalism training needs to account for the differences. Court reporters like those I interviewed, who are conscious of treating complainants fairly, would likely be open to guidelines that assisted them in this. The example of Daniel Fogarty’s work being altered to discredit the claim of rape, or to minimise stereotyping, also highlights the need for editors
 to receive training in avoiding myths, stereotypes, and victim blame

 in reporting on sexual violence.
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Footnotes
1At this point, court reporters all interpreted the statement this way, as they had not yet seen the police statement and transcript, in which Lavinia explains that she became aware that it was Lovett
 when he was on top of her. A prosecution opening statement would be able to clarify these details to enable accurate reporting.

 

2The Age was covering two other high-profile court cases at the time, one a financial crime case involving a former State MP and the other an international rape slavery case.

 

3Although the bylines are listed as AAP
, a database search for the AAP
 newswire revealed Fogarty as the author of both.

 

4The articles are quite different in tone and the information they include, therefore they will be considered as separate articles.

 

5Transcript erroneously states ‘organ’.

 

6Transcript erroneously states ‘home’.

 

7Ashley Argoon assisted with research but did not write the article (email).

 

8In Australia, and Victoria in particular, the plea negotiation
 process has ‘little transparency’ (Flynn 2011, 76), and the terms of the agreement never publicly available. With a range of benefits, including a guaranteed guilty verdict, savings in court time and resources, and (often) a lesser charge for the perpetrator, it is impossible to determine who initiated proceedings or why, without further information.

 

9Although the Telegraph framed the story as one of disrespect towards women, the series of text messages published online actually show explicitly negotiated consent, and no sense of coercion as was the case in 2002 when up to 12 rugby players climbed in through a bathroom window to join in ‘group sex’. The woman, known as ‘Claire’, made a complaint to police but charges were never laid (Barrett 2009).

 

10The other sentencing principles are typically punishment; specific deterrence (discouraging the individual from committing the offence again); rehabilitation; denunciation (condemning the behaviour); and community protection (Ritchie 2011, 2). Denunciation also seems to be relevant here.
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In every footballer sexual crime trial, the jury was exhorted to discount the ‘unimportant’ fact that the defendant (and some witnesses) are professional footballers and focus on the facts of the case. As Judge Meryl Sexton, opening the trial of Andrew Lovett
 said:I do not want anyone to sit on this jury who cannot distinguish between the importance of this criminal trial and the really unimportant fact that some of these people are footballers.



However, football
 is integral to the narratives produced in the courtroom about these cases, especially when other footballers appear as witnesses. It would be hard to imagine defence lawyers in the sexual assault
 trial of two men in a different profession asking a complainant, ‘So where did you meet the accountants?’ Or ‘What time did the teachers arrive at the pub?’ However, football
 is typically front and centre of the men’s identity, inside and outside the courtroom. The various ways this overemphasis on sport manifests, inside and outside the courtroom, is linked to its elevated status in society: there is a popular perception that football somehow transcends mundane existence, attaining the status of a religion

, and footballers are imagined as national heroes and role models.
Indeed, most court reporters identified public interest in footballers as the only reason they covered the cases at all. One mentioned that they go to court for every offence involving a footballer, including minor traffic offences. As one put it simply, ‘People are very interested in what footballers do’. Court reporters even attended every day of the trial of local league footballer Fraser Pope in 2011 because it was thought players from the Collingwood premiership team might give evidence:I remember the only reason we kept going to that trial was because we thought the Collingwood players were going to give evidence and so that was the only reason that we were interested in it. And when they didn’t [give evidence], it ended up just being a man who was accused of sexually assaulting a woman at an after party of the Collingwood footballers after they won the Grand Final has been acquitted of rape. And I think it ran as 150 words.



Without the celebrity
 footballers, there was no story.
Whether in the courtroom or the media, football is not a benign or neutral marker, as its use grants a privileged status to footballers which manifests in various ways that protect the accused and marginalise the complainant. In keeping with its imagined status as a religion

, football can be deployed as a marker of moral

 standing for a male footballer, but conversely, an interest in football can also mobilise victim-blaming stereotypes such as the ‘groupie

’, which malign the complainant’s character and cast doubt on the claim. Footballers’ celebrity
 status means they are portrayed in more detail as characters

 in the media and are often thus afforded more sympathy. It also means the narrative focus of a court report can be shifted onto their role as footballers and away from the allegedly criminal activities that are being evaluated.
This tendency to prioritise football is most clearly seen in the way that the potential impact

 of a rape charge or conviction
 on male athletes is often emphasised at the expense of the devastating impact of sexual crime on a victim

, inside and outside the courtroom. The victim’s suffering is typically downplayed if it is mentioned at all, despite the fact that male athletes rarely experience long-term disruptions to their lives, and victims’ suffering is typically more devastating and long lasting. In addition, the fact that the perpetrator of rape is solely responsible for any negative consequences is rarely noted. The role of sport in all of these narrative functions is to shore up footballers’ characters

 and present them as unlikely perpetrators of rape, and even if they could be guilty, their interests outweigh those of their victims.
The Transcendence of Football1

Despite the fact that elite male footballers are employees in a multibillion dollar business, popular histories of football
 as well as media texts evoke religious

 discourses, and male footballers are imagined as ‘national heroes’ and ‘role models’. Although representing football and footballers in these terms seems relatively harmless in terms of fans’ everyday enjoyment of the game, it becomes more problematic in the context of sexual crime. Elevating their status above that of ordinary people helps make a footballer being stood down or sacked over sexual crime seem more severe than it would for another kind of employee. Further, it helps create doubt that they could be guilty.
Football is popularly imagined as a kind of religion

, which equates it with morality

 and elevates footballers’ status above that of the average person. Fans are often called ‘the faithful’ coming to ‘worship’ at the ‘hallowed turf’ (Alomes 1994, 49) of the Melbourne Cricket Ground. Various scholars from the UK and Australia have examined the way their national football codes are imagined as, resemble or differ from, religion

 (Hervieu-Léger 2000; Alomes 1994; McKibbin 2011; Alexajbaf 2014). These accounts are largely positive, with Stephen Alomes (1994, 52) considering football a possible answer to a ‘search for transcendence’; any potentially negative consequences for non-footballers are not considered. Popular histories as well as media texts evoke religious discourse, demonstrating its ready acceptance. For example, The Australian Game of Football: Since 1858 (Weston 2008), published to celebrate the game’s 150th anniversary, includes an entire section on the framing of Australian rules

 football as religion

, even asserting that ‘the church comparison is more fitting’ than the ‘corporate lingua franca’ of brand identities (Weston 2008, 233–234) to explain how clubs operate. Up Where Cazaly? (Sandercock and Turner 1981, 225), a pioneering social history of the sport, comments: ‘Football in Melbourne has acquired the status of a religion

, primitive perhaps, but definitely a sacred rite to its worshippers’. Footballers’ position in the ‘religion’

 is not usually articulated directly, although Alomes (1994, 49) alludes to their ‘divine powers’, and their status is undoubtedly elevated above the average person.
Rob Cover (2015) argues that the ‘larrikin’, associated with Australian soldiers of the world wars and the colonial settler as well as the familiar ‘Crocodile Dundee’, is a national hero figure readily applied to the footballer. He is ‘badly behaved but not criminal, tough yet capable of folk-like practical ingenuity, irreverent and anti-but not an outright revolutionary, mischievous but performing acts which usually can be forgiven’ (Cover 2015, 83). These ideas are so normalised within football
 discourse as to seem unremarkable.
Although discourses of religion and larrikinism appear unrelated, they share a logic that grants footballers a higher status than mere mortals—objects of worship, whose failings can be excused, perhaps more like the Olympian gods than figures in major religions today. Likewise, the way footballers are infantilised as ‘little boys’ or ‘kids’, particularly in the context of rape cases (Waterhouse-Watson 2013, 150–154), seems to contradict this transcendent position; however, it resonates with the larrikin ideal and reinforces the way off-field behaviour, including sexual crime, can be excused or doubted. Taken together, these discourses provide excuses from three angles: footballers are elevated religious figures and role models (who would not do anything terribly wrong), but simultaneously national heroes whose ‘misbehaviour’ is ultimately forgivable, and children who cannot be expected to know any better.
Media reporting on Andrew Lovett’s
 sacking from St Kilda highlights how football and footballers are imagined as transcending the roles of business and employment, emphasising the language of ‘play’ rather than work, even to discuss the termination of Lovett’s
 contract. The language of play appeared more than three times as frequently as work-related language, and opinion writing portrayed football as ‘really’ not work (Waterhouse-Watson 2016a, 71). For example, Samantha Lane’s ‘Lovett Could Take Saints to the Supreme Court’ (2010) avoids work discourses almost entirely, referring to his recruitment as ‘a club he joined’. Early on, Lane labels him a ‘Bomber-turned-Saint’ in reference to his switch from Essendon to St Kilda, positioning it as a change of identity rather than of workplace. In addition, relationships in football


 clubs were portrayed as familial rather than professional, with footballers portrayed as children. For example, Collingwood president Eddie McGuire (2010, my italics) wrote that ‘[i]f a player has let down the group, there usually isn’t much sympathy among his teammates and tough love is usually the first reaction’. He thus implies that a player’s peers are responsible for punishing him, as they might in a family or informal club rather than a workplace. Some also alluded to football as a religion

, describing footballers as ‘worshipped’, for example (see Waterhouse-Watson 2016a for further details). These discourses work in conjunction to normalise treating footballers differently from others accused of crimes—even those similarly in the public eye—and portray them as innocent: a demi-god role model seems less likely to commit rape than an ordinary person.
Football as a Sign of Morality



While religious discourses operate through metaphor and in the abstract, football and other sports are often imagined as a source of morality

 in a more literal (although no more realistic) way. Although it is by no means a given, that sport is character building and ‘youth grow and develop as good citizens’ through sport is often taken as fact (Bolter and Weiss 2016, 172). Indeed, following Peter Kell, Barbara Baird argues (2009, 377), ‘In dominant discourses of national identity in Australia the two main football codes (and cricket) occupy an elevated position that confers social and moral superiority on players’. As Nicole Bolter and Maureen Weiss show (2016, 177), empirical research demonstrates that sport can discourage moral character as much as promote it, and the nature of team bonding in elite men’s sport is often far from the kind of moral character that sports participation is imagined to build (Waterhouse-Watson 2013, 101–104). The high proportion of elite male athletes worldwide charged and convicted of crimes (e.g. see McCray 2015; Otto 2009), including in the National Rugby L


eague (NRL) and Australian Football L


eague (AFL), suggests that these sporting organisations do not live up to the potential for sport to improve character. However, as part of a courtroom or media narrative, popular beliefs in sport’s innate character-building properties can enable the perpetrator of a sexual crime to be attributed moral virtue. Significantly, rather than portraying them as monstrous or ‘animal-like’, as Baird argues, the fact of placing criminal and other abusive acts within a discourse of morality

 allows for the possibility of redemption (2009, 384): ‘Constructing footballers as moral subjects allows explanations for their behaviour in order to show how, under different conditions, or with time to reflect on their actions, their behaviour might be different’. This feeds very much into the possibility of rehabilitation, if a player is convicted.
At the same time, a complainant’s interest in football—particularly interest in male footballers—calls their moral

 standing into question. There is a clear double standard here, which positions women as outsiders to football: by reinscribing interest in football as interest in sex
, there is no space for women to legitimately engage in the sport as players or fans, which positions sport as the preserve of men. As Shawna Marks argues in her work on media representations of AFL ‘WAGs’

 (wives and girlfriends), the AFL as a ‘highly masculinised institution … remains reliant on social norms that [differentiate] and [segregate] men and women’ (2019, 7), where women’s roles are sexualised. Marks demonstrates that even professional AFL women’s (AFLW)


 players are widely understood as occupying a sexualised position, which downplays their athletic ability, reifying the dominance of male players (8). The moral

 double standard is most visible in the committal and plea hearing of Stephen Milne
.
Sport was a dominant theme of the plea hearing, which featured 69 references to sport or football (several of these extended), forming the main theme of Milne’s
 lawyer’s narrative of his upbringing (although these were not highlighted in the media). Sport as a marker of Milne’s
 morality was a key part of the defence constructing what Gathings and Parrotta (2013, 668) describe as an identity ‘worthy of leniency’, fitting appropriately gendered behaviour. Milne’s
 barrister Michael Dunn emphasised how dedicated Milne
 was to football, repeating ‘there’s no I in team’ as shorthand for overall selflessness. This is connected to Milne’s
 charity work, which all footballers are contractually obligated to undertake. Dunn argued that Milne
 went ‘above and beyond’ the requirements in this area, but the examples given intrinsically tie this ‘selflessness’ to his footballer identity: he is portrayed giving a signed football Guernsey or visiting St Kilda fans in hospital and not, for example, washing dishes anonymously at a soup kitchen.
In Dunn’s narrative, sport is ultimately ascribed the status of a ‘core value’, which positions it as intrinsically moral

. Milne’s
 upbringing is summarised thus: ‘It was a typical country upbringing where sport was a very important part of the family life’. Later, the values discourse becomes explicit:[Milne’s

 partner] Melissa has those same core family values and she wanted her son to play cricket in the backyard with dad, to understand about kicking a footy, to understand about sitting down and having dinner and lunch on a Sunday with the family, all those things that both of them had grown up with which are core values for all of them. That is, family, sport, loyalty, friendship and being a decent dad. (my italics)



This implies that understanding how to play the game of football (or other sports) is on the same level as recognising the importance of spending time with family, and the moral quality of loyalty. Tapping into popular beliefs about sport as character building, Milne’s
 dedication to football becomes synonymous with a dedication to morality.
By contrast, women, particularly those with a sexual interest in footballers, are portrayed as a destructive and immoral force. This was a feature of media reporting on this case in 2004, and that of the Canterbury Bulldogs
, with the clubs, leagues, and games of AFL and rugby league frequently portrayed as victims

 (Waterhouse-Watson 2013, 53–55). In Dunn’s narrative, there are only two ‘types’ of women: groupies or ‘footy sluts’ who want to have sex
 with any and all footballers (‘bad’), and those like Melissa who hate football (‘good’). The term ‘footy slut’ referring to sex
 with footballers first appeared in mainstream Australian media in 2010.2 Detective Scott Gladman
, who investigated Milne’s
 case, told Channel 9 news that a senior detective had told him in 2004, ‘She’s [Anne] just one of these footy sluts that runs around looking for footballers to f… You better make this go away. You better do the right thing. You better make sure that this is done properly’ (Lazzaro 2010), and the story was reported in numerous other news outlets. In his 2004 police statement, Gladman also said that Milne
 had described Anne and Mary as ‘just a couple of footy sluts’ during fingerprinting. In itself, the term inscribes a connection with football (for women) with sexual ‘immorality’, as although the word ‘slut’ has been reclaimed to a degree (e.g. in worldwide ‘slut walk’ marches to fight rape culture), in this context it is used only in a derogatory sense, as indicated through the use of the diminutive ‘just’. As Cassie Lane, who previously dated a footballer, wrote, ‘This term robs a woman of her worth’ (2017) and reinforces the ‘virgin/whore’ dichotomy, which ascribes value to women based on their sexuality, like the sexualised portrayals of WAGs

 and AFLW


 footballers (Marks 2019).
Although football
 is portrayed as the cause of Milne’s
 relationship breakdown in 2004, it is ultimately footy sluts

 who are the main problem—essentially corrupting the morally good sport, and by extension its morally good players. Milne’s
 partner Melissa described how she didn’t like ‘being second best to football’, and ‘not being able to go out for dinner without somebody coming up to Stephen or you know pushing me aside and … talking to Stephen and just football’. Although Dunn clarified that this is ‘men and women’, the ‘last straw’ that caused Melissa to end the relationship, as lawyer Dunn described it, was a ‘girl’ who ‘kept throwing … herself on Stephen’ at a bar, telling Melissa that she had had sex with Milne
 the previous weekend. Thus the key problem is footy sluts. These women are strongly contrasted with Melissa herself, whom Dunn takes pains to describe as hating football, not being a ‘football person’, and initially refusing to go out with Milne
 because he asked her to a football function. No mention is made of the disjuncture between Melissa hating football and seeing sport (including football) as a core value. She understands its importance but is a complete outsider.
Dunn picks up on the idea of outside forces connected to women damaging football at the sentencing hearing, with speech about rape the destructive force:His [Milne’s

] football career was blossoming. In 2009 the daughter Layla was born, she’s now four and then—Leila, and then in 2010 you have the catastrophe, public catastrophe for him that he’s called a rapist, there’s attendant publicity, Mr Gladman is interviewed by Channel 9 and away it goes from there. (my italics)



The image of growth (‘blossoming’), connected with the literal growth of his family through the birth of his daughter, are destroyed by the ‘catastrophe’ of being labelled a rapist. This also resonates with language used in 2004, where rape
 allegations were likened to acts of war

 against football codes (Waterhouse-Watson 2013, 40, 54).
This dichotomy between ‘good’ women who recognise sport as a core family value and ‘bad’ women who pursue footballers for sex
 recalls a line of cross-examination at the committal hearing, which attempted to establish Anne as a footy slut

 or groupie interested in sex
 with any and all footballers, and simultaneously a ‘woman scorned’

 who made a rape complaint out of revenge. Although the transcript was never made available to the media, the similarities between 2004 media reporting, the committal and plea hearing demonstrate its common currency; presumably, had the case gone to trial, Milne’s
 defence would have attempted similar tactics to sway a jury into dismissing Anne’s testimony
. As jurors

 are exposed to the same media as the general public, they are likely to be familiar with these common myths and stereotypes about sexual violence, especially involving footballers. Dunn’s first line of questioning to touch on football seemingly focuses on non-sexual football support—as Dunn says, ‘it’s pretty common’—but presuming that Anne’s ‘chosen team’ was St Kilda implies an attempt to conflate her interest in football with an interest in sex with footballers. He discontinues this line of questioning, as Anne responds that she is a supporter of another team. However, he keeps trying to establish a connection between following football and sexual interest in footballers. In attempting to undermine Anne’s position that she thought she was with Montagna
 by establishing that she knew what he looked like, her interest in football is connected to interest in sex with footballers through juxtaposition:And you’d seen his penis?---Well, yes.
And, being a football follower, you’d seen him on the football field?---Yes.
And you’d also seen him naked?---Yes.




Later, Dunn repeats ‘You know what he looks like from seeing him as a player and from being in bed with him?’ He asks whether she was dating another St Kilda footballer at the time she slept with Montagna
 (she wasn’t) and mentions the fact that they had dated several times. Focusing on this irrelevant detail from Anne’s sexual history (dating multiple footballers, even from the same team, even at the same time, does not mean that one wants to have sex
 with all of them) further reinforces the implication that Anne is a ‘groupie

’, out to have sex with any and all footballers. This is not to say that having a sexual interest in footballers is in any way wrong; however, its usage here makes a sharp distinction between football as a marker of morality

 for men and immorality for women. It sets up Dunn’s later line of questioning: that she made a (false) rape complaint out of revenge because she objected to being treated like a footy slut/groupie.
Dunn uses a text message that Anne allegedly sent after the alleged rape to imply she was out for revenge, tapping into the popular ‘woman scorned’ stereotype

 familiar from media reporting, in the previous chapter and on earlier cases (Waterhouse-Watson 2013, 23–24). The message allegedly read in part (although the exact wording is not known as phone records are missing), ‘This night was a mistake—I’ve been treated like a footy slut’. Dunn uses the phrase ‘footy slut’ nine times in questioning Anne, to imply that she made a false report because Milne
 and Montagna
 treated her badly, rather than that she was raped. Anne is articulate in refuting Dunn’s propositions and consistent in maintaining her position:	MR DUNN:
	And did you then think that there might be a chance that it was going to be a threesome?

	ANNE:
	No, that’s when I felt sick because I realised that it hadn’t been Leigh that whole time.

	MR DUNN:
	Or did you think you were being treated like a footy slut?

	ANNE:
	That thought didn’t occur to me at the time.
[…]

	MR DUNN:
	So the very first communication that you had with Montagna—or indeed anybody other than [Mary], was to accuse them of treating you like a footy slut?

	ANNE:
	No, that wasn’t the first.
[…]

	MR DUNN:
	How does a footy slut get treated? What were you complaining about?

	ANNE:
	That they’d swapped partners without my consent, that they treated me poorly, that I’d been raped. (my italics)





Dunn first denies agency
 on Milne
 or Montagna’s
 part by grammatically implying a threesome would happen by itself, which positions it as something Anne should expect. Dunn further positions her as an attacker by ‘accusing’ the footballers (see Chapter 4) and implies that the complaint is petty and vengeful through ‘What were you complaining about?’ Dunn here evokes the ‘no harm done’


 myth. With Anne’s testimony not available to media, none of this problematic narrative could be reported. An online Herald Sun


 article (Portelli 2013) reporting on the first day of the committal includes the fact that Anne ‘had previously dated another St Kilda player’, but as the last line of the article, following detailed explanations from the prosecution case. Thus it is less likely to evoke the ‘groupie’

 stereotype than had it appeared prominently. Dunn also makes much of the fact that the women instigated contact with the footballers, which also characterised 2004 reporting of the case, echoing the stereotype of the ‘predatory woman’

 who pursues footballers for sex
 (Waterhouse-Watson 2013).
Media reporting on the Milne
 plea hearing avoided reference to football as a marker of morality, instead focusing on the agreed statement (Chapter 4) and the impact

 of the case and any conviction
 on Milne
. However, in media reporting on Blake Ferguson’s
 case, football figured as a redeemer and rehabilitator—moral

 behaviour that would prevent him from committing more crimes. While playing football is not portrayed as a sign of morality itself, almost half (47%) of articles reporting on the Magistrate’s hearing, sentencing, and appeal included at least one reference to the possibility of redemption for Ferguson
 through playing football, mostly quoting his lawyer Adam Houda or cousin Anthony Mundine. For example,Houda said the 23-year-old would be best served by playing as he would have to train up to seven days a week and be focused on helping his team in games.
‘That is his best rehabilitation because that is what Blake does best but right now he is unemployed, he is earning no money and what are you going to do—just leave him to hang out with undesirables’, Houda said. (Walter 2014a)



The only two options Houda portrays are playing football and ‘helping’—positive behaviour—or (presumably) the immoral and/or criminal behaviour that hanging out with ‘undesirables’ would bring. Thus football is portrayed as the only moral

 pathway. Baird argues that positioning footballers as moral subjects allows for redemption if they reflect on their behaviour, a possibility which was not available to the Muslim or Indigenous (non-footballer) men she studied, where the ‘failure’ was portrayed as innate and/or cultural rather than moral (2009, 384). This suggests that the Indigenous Ferguson
 is redeemable by virtue of his status as a footballer, which seemingly overrides culture. Nevertheless, in Houda’s portrayal, Ferguson
 has no agency
 and his redemption is solely dependent on his environment: either he will be redeemed in a positive football environment or revert if exposed to ‘undesirables’ (see Chapter 6 for detailed analysis of race and racism in the case). Other reporting not directly related to the court case overtly portrays the football clubs ‘fixing’ Ferguson
 or helping him to redemption. Headlines include ‘Freddy to Fix Blake Damage’, and ‘Roosters ready to rebuild Blake’, which both portray Ferguson
 as the passive object of others’ actions, without agency
 of his own.
While in this case, Ferguson’s
 victim, Maya, was largely not portrayed as immoral, she was virtually absent from any reporting and thus marginalised to the point of erasure (Waterhouse-Watson 2018).
I Know Him—He’s a Footballer
In media reporting, well-known footballers are often described as characters

 in detail, unlike alleged perpetrators who are unknown, which almost inevitably portrays them sympathetically and is another way they are rendered less likely to be culpable. In the main, court reporters said that they would describe an accused or witness’s actions or appearance if it was something unusual or ‘noteworthy’, including the way a defendant reacted to witness testimony
 or a verdict, or an ‘interesting’ outfit—as long as it was something visible to the jury. As one journalist
 noted, ‘a witness’s demeanour is quite important, because that’s one of the things that jurors and the court are judging their testimony
 on’. They agreed that these descriptions should be neutral, allowing readers to draw their own conclusions—Bellinda Kontominas
 gave an example where she observed that a defendant ‘winked to his supporters as he came into court’, which she thought ‘was quite a telling sign that the guy was fairly relaxed’. She included the observation that the defendant winked in her report, but not her interpretation, leaving that to the reader. Some allowed examples such as ‘sighed with relief’ and ‘slumped dejectedly’, which do involve a degree of interpretation, as acceptable examples. However, particularly in the cases of Stewart
 (as shown in Chapter 2) and Lovett
, several articles included lengthy descriptions of the men’s actions in the courtroom, sometimes with very little focus on the evidence or statements presented. With one exception (analysed below), Anne, Cathy, Katie, Lavinia and Maya as the alleged victims only appear through others’ descriptions of their actions or appearance on the night in question, and their words if these are available to the media. Further, as they are referred to only as the ‘complainant’, ‘alleged victim’, ‘woman’, ‘girl’ (in Stewart’s
 case), or most problematically ‘accuser’
, they are dehumanised.
Many articles, particularly in the Daily Telegraph


 (e.g. Davies 2010e) and
 Manly Daily


 (e.g. Phillips 2010c), mention
 the support Brett Stewart
 had, notably holding hands with his then-girlfriend Jaime Baker. For example: ‘MANLY rugby league star Brett Stewart
 gripped his girlfriend’s hand when he arrived at court yesterday, as new details of the sexual assault charges against him were revealed for the first time’ (‘Details of Charge Revealed’ 2010). These details were typically foregrounded in articles that supported the ‘innocence’ narrative. Emphasising the support for Stewart
, especially when there is no mention of Cathy, strongly implies that he is innocent. The lead of a Daily Telegraph


 article published the day before the jury was sworn in reads,WITH his girlfriend by his side, former Manly star Brett Stewart
 yesterday reaffirmed his fight against sexual assault charges as he prepared to face a jury for the first time.
Stewart

 and brother Glenn would usually have been at the club’s ‘Mad Monday’ end-of-season celebrations. Instead, the pair were at the Sydney District Court along with Stewart’s
 long-time girlfriend Jaime, other family, friends and his legal team early yesterday
. (Davies 2010b)



Labelling him a ‘Manly star’ and contrasting with Stewart’s
 ‘usual’ football-related activities further reminds the reader of his elevated status, implying that Stewart
 is being made to ‘suffer

’ by having to go to court. The article narrates Stewart
 entering his plea of ‘not guilty’ at some length and includes details of injuries he ‘suffered’ which prevented him from playing football. A brief outline of the charges is included, but the overall picture is of a suffering football star surrounded by supportive friends and family, which is inconsistent with that of a rapist.
The tendency to overemphasise these character descriptions is particularly noticeable when some sports reporters, or other reporters whose primary interest is sport (as in the Manly Daily


 reporting analysed in Chapter 3), cover footballer court stories. Their focus will be on football aspects rather than criminal ones, more than trained court reporters typically would (although not necessarily, as the above example indicates). As one sports journalist
 indicated, for some sports writers, ‘[it’s] their bread and butter, talking to those footy officials and managers’, and they are often ‘sympathetic’ to the officials’ and managers’ perspectives. It can also therefore be professionally difficult for them to cover issues like sport and sexual violence without implying sympathy for the accused footballer(s). Herald Sun


 sports journalist
 Terry Brown wrote two articles which essentially ‘bookend’ Andrew Lovett’s
 committal hearing, and while they do not breach laws, they nevertheless portray the alleged perpetrator with overt sympathy at the expense of any focus on sexual crimes or the alleged victim. The first portrays Lovett
 calm and in control at the commencement of the hearing (2010a), and the second, reporting the outcome, depicts everything ‘falling apart’ (2010b). Despite the contrasting portraits, both approach Lovett
 with overt sympathy, and the first also portrays Lavinia as an object to be looked at. ‘First Bounce of Showdown’ (2010a) likens the hearing to a football game, with the media line outside court labelled ‘their answer to footy’s zone’ in the lead. This framing
, and almost exclusive focus on Lovett
 and Lavinia, sensationalises
 the hearing as a sporting battle between the two (a ‘he said, she said’) rather than the legal situation of the DPP prosecuting Lovett
, where evidence is presented and challenged. This opposition is further highlighted through ‘Lovett

 faces his accuser
 but she does not face him’, which portrays her as an attacker through the use of ‘accuser
’; the contrast between him facing her and her not facing him reinforces the battle image and implies that she has something to hide (not being able to look someone in the eye typically being associated with dishonesty).
The focus is on Lovett’s
 actions and clothing, and on Lavinia’s static physical appearance. This reinforces the sexist

 trope of ‘men act, women appear’, to use Berger’s famous phrase, where women are coded as objects; it further portrays Lavinia as untrustworthy. Lovett
 is portrayed as relaxed—‘every bit as cool’; he ‘sits down and leans back’, he ‘lounges sideways’. His celebrity
 status is highlighted in the third par: ‘the one-time AFL hero still gets schoolkids excited. A legal studies excursion group gapes’. His elevated status with the ‘schoolkids’ is inconsistent with that of a rapist. By contrast, the only description of Lavinia focuses on her physical appearance:His alleged victim, a model, looks dark-eyed out at him from a video small screen. Her long blonde hair reaches below the bottom of the picture.



As argued in Chapter 3, the use of ‘model’ connotes a willing objectification; describing her ‘long blonde hair’ further sexualises her. The image of her looking ‘dark-eyed’ also implies resentment, which is consistent with the image of a false complaint
. When faced off against each other in this way, Lovett
 is by far the more sympathetic

 character.
Although in ‘A Trial Looms’ (Brown 2010b), Lovett
 is portrayed as the opposite of the cool, in-control demeanour described in ‘First Bounce’ (2010a), it is even more sympathetic, as signs of disorganisation and discomposure are used to portray him as a victim

. Brown marks the contrast:Lovett

 looked in control from head to toe. Even his socks were correctly marked ‘Tuesday’. Yesterday, though, like his jacket, it’s just not coming together. It’s falling apart.
Before last Christmas Eve he had a club and a career.



The somewhat laboured metaphor of Lovett’s
 clothing evokes sympathy by positioning responsibility for Lovett’s
 state outside himself. ‘It’ (his life; the court case) is spontaneously falling apart through no action of Lovett’s
. In addition, Brown details other footballers shunning him, McQualter describing himself ‘going into attack, against Lovett
 [on the night], telling him to f--- off, get out’, and how all five footballer witnesses ‘walk out past Lovett
 like he isn’t there’ at the hearing. Lovett
 is thus portrayed as a victim

 of the footballers as well as the court case, deserving of sympathy. The loss of a football career is portrayed as a life-destroying event

, which I will address in detail below.
In the more recent court cases, involving Stephen Milne
 and Majak Daw
, this kind of character
 sketching from the media was not present to nearly the same degree, which is a positive; it remains to be seen how Jack de Belin
 and Jarryd Hayne
 will be portrayed in the adjudications of their separate aggravated sexual assault cases, scheduled to be heard in 2019.
Yes, but What Were the Footballers Doing, and What Does It Mean for My Club?
In addition to portraying footballers as sympathetic characters

, reporting often focused on football-related aspects of the cases, detailing the impact of charges

 on the player and the game. Several stories—particularly in the Lovett
 case—focused mainly on the footballers’ lives, deemphasising the allegedly criminal acts and the complainant’s perspective. As Adam Cooper
 explained, ‘where the Lovett
 and the Milne
 one really interested people is that people got to have a look in terms of what happens when AFL players and women and all that side of it and that seedy stuff’—they ‘piqued people’s interests in terms of what happens when groups of footballers are together and running amuck’. Around a committal, plea hearing, verdict or sentencing, opinion pieces and articles focused on the implications for the sport are permitted in addition to standard court reports, as sub judice laws only apply in jury trials. However, even in jury trials, some articles focused more on the sport or lives of footballers rather than rape. This was particularly true of the Lovett
 case, where several footballers were present at the time of the alleged rape and called as witnesses, and articles from both the trial and committal told a narrative of the footballers’ night out. While court reporters can justify this focus on footballers because of reader interest, it also reinforces the popular belief that the impact of a rape charge on the alleged perpetrator

 is more significant than sexual violence. The story of rape can be replaced with a story about footballers’ lives. Most disturbingly, two articles about the Lovett
 trial used a story of the footballers’ night out to portray women as a disruptive force, positioning them as outsiders football whose only role is a sexual one, similar to Dunn’s narratives in the Milne
 case.
As I have shown previously (Waterhouse-Watson 2013), football representatives in cases which did not go to court frequently emphasised the impact

 on the game, positioning the game as a ‘victim

’. Similarly, media reporting on the Ferguson
 case (particularly the initial reporting) emphasised this, with 58 of 130 articles containing at least one reference to the impact on the game. For example, an article reporting the initial charges summarised the situation: ‘A player has had too much to drink. A woman takes offence to his behaviour. The game gets dragged through the mud’ (Read 2013c). Not only does this narrative erase the crime, as it is the woman’s ‘choice’ to be offended (or not) rather than the behaviour being inherently ‘bad’ or criminal, it positions the game as the only victim. In addition, as I have previously shown (Waterhouse-Watson 2019b), Twitter

 users responding to a 2015 case involving Hawthorn footballers were almost twice as likely to focus on football (such as the impact on the club

 or game, or the identity of the players) than on the rape case itself.
The impact on a football club

 is the major consequence of Andrew Lovett
 being ordered to stand trial in August 2010 for allegedly raping an unconscious woman, according to this front page Herald Sun


 headline:SAINTS TORN APART
LOVETT

 FACES RAPE TRIAL AFTER EXPLOSIVE NIGHT OF SHAME (2010)



This is in keeping with the rest of the article, hanging on the third par, and the fact that his former teammates gave evidence not in his favour: ‘After the alleged rape, one former teammate told Lovett he wasn’t wanted at the club, the court heard’. It also parallels the focus of a page 4 article the same
 day (Anderson 2010d), and one on page 5 the previous day
 (Anderson 2010b), both of which implicitly blame Lavinia for ruining the footballers’ night out.
Both of these Herald Sun


 articles

 (Anderson 2010b, d) portray an ‘idyllic’ atmosphere in the pub for the footballers, which is interrupted the moment the footballers meet the women, implying that women are the cause of problems. This resembles the portrayal of ‘groupies

’ or ‘footy sluts’ as the destructive force in Milne’s
 relationship. The opening of ‘From Beers to Tears’ (Anderson 2010b) portrays
 the footballers as ‘innocent’—‘the boys were back in town’ and wanting to ‘continue their fun’. In the opening pars, it employs the language of movement: ‘the beer was flowing’ and ‘the hotel was buzzing along nicely’. Fourteen St Kilda footballers (and no-one else) are named and connected with this fun, ‘buzzing’ atmosphere; the arrival of the last five footballers is described as ‘[adding] to the complement’, which suggests that the footballers belong. However, the narrative flow halts abruptly the moment Jason Gram meets Lavinia at the Royal Saxon Hotel. The sentences become short and abrupt, and the atmosphere of fun becomes implicitly dull:At the hotel, Gram met the woman who would later claim she was raped by Lovett in his bedroom.
She asked what he did.
Gram told her he was a St Kilda footballer.
She said she was a model.




The headline ‘Sex
, Booze and Home Truths Sour Mates’ Night’ (Anderson 2010d) the
 next day further establishes the night as belonging to the footballers, a happy event which is disrupted by Gram and Lovett meeting Lavinia and Helen. The footballers are portrayed as mates—to each other and to the reader—through the use of nicknames such as ‘chips’ Fisher and ‘the skipper, “Roo” Riewoldt’, and repeated use of ‘boys’. They are portrayed as developed, friendly characters

, unlike Lavinia and Helen, who are again marked as outsiders. The transition from happy boys’ night to dangerous situation is less clear cut, but the seriousness of the alleged crime is also downplayed as the night turned ‘crazy for a handful of the boys. Andrew Lovett in particular’. The short sentence foreshadows danger for Lovett. While Lovett ‘starting to appear drunk’ is the start of this ‘craziness’, he is portrayed as harmless, as he was just ‘getting louder and hugging people’, a sign of affection rather than violence. Meeting Lavinia and Helen is another disruption to the narrative flow: ‘Lovett and Gram hooked up with two young blondes. It was noticed’. This ‘hook up’ is clearly frowned upon by other footballers and is thus a deviation from expected behaviour. As ‘two young blondes’, the women are sexualised, objectified, and portrayed as interchangeable, which further portrays women as outsiders who cause problems or ‘craziness’ for footballers. It also implies that Lavinia ‘hooked up’ with Lovett, despite the fact that she showed no interest in him and barely spoke to him at the pub.
‘From Beers to Tears’ (Anderson 2010b) includes
 details of Lavinia’s intoxication 

and state after the alleged rape, and ‘Sex, Booze and Home Truths’ (Anderson 2010d) includes
 parts of Lavinia’s version of events; however, as shown above, both articles frame
 the night’s events in a way that portrays the women as dangerous, and by extension other women who ‘hook up’ with footballers—‘groupies’

 or ‘footy sluts’, stereotypes which featured in other News Corp
 reporting on the cases (Chapter 4). ‘From Beers’ also reduces the alleged rape to a ‘he said, she said’ scenario: ‘He says they had consensual sex. She says he raped her’. ‘Sex, Booze’ prioritises details of Lovett’s claim, following this with seemingly contradictory accounts from Lavinia (that she told her friend she was asleep and told Gram she thought it was him), without any attempt to reconcile them as occurred in court. The alleged rape is therefore portrayed as implausible, and an unnecessary disruption to the footballers’ night.
Nevertheless, Adrian Lowe’s
 ‘The Quiet Boys’ Night’ (2010c) shows that focusing on footballers’ actions does not necessarily entail victim blame

. While it does reinforce the perceived importance of footballers’ lives, it does not employ any of Anderson’s
 problematic narrative strategies. The tone of Lowe’s
 article is much more formal and serious and avoids the affectionate familiarity with which Anderson
 approaches the footballers. Contrast the leads of ‘From Beers’ and ‘The Quiet Boys’ Night’:THE St Kilda boys were back in town after an end-of-year interstate training trip—and it was time to relax with burgers and a few beers at Jason Gram’s swank Port Melbourne flat. (Anderson

)
TWO days before Christmas last year, while flying home from a Gold Coast training camp, a group of St Kilda footballers organised to go out drinking. (Lowe

)



The formality avoids portraying a night of ‘innocent fun’ ruined by women. While the night belongs to ‘the boys’, as in the headline, it actually is a story about the footballers’ night, how they found out about the alleged rape, and how they responded to Lavinia and Lovett once they knew. Lovett and Lavinia are hardly mentioned in Lowe’s
 account. While this might compound the impression that footballers’ lives are of primary importance, rather than whether or not a woman was raped, it is an account of the night where the footballers are far from innocent ‘boys’ just out to ‘relax’ and ‘have fun’. Excessive drinking

 is portrayed by naming the amount of alcohol Adam Schneider estimated he drank that night (between 17 and 23 beers), rather than the modest ‘a few’ that Anderson
 describes.
Damaging attitudes towards women are implied through the violent imagery of Sam Fisher’s word for ‘sex
’: he asked Lovett, ‘Did you chop her?’ Adam Cooper
 commented that this kind of language—‘the phrases that the players used’—was what stood out most for him from the Lovett trial, which he followed but did not report on: ‘It was pretty grubby. It was really awful, actually’. Unlike Anderson
, Lowe
 does not soften this by using Fisher’s affectionate-sounding nickname for Lovett, ‘Lovey’. It also emphasises that the footballers found Lavinia alone and crying and implies a lack of empathy as the footballers were not particularly interested in looking after her: ‘The boys walked in and Schneider told me to look after her because I hadn’t been drinking’. The other footballers’ immediate reactions to Lovett are also included, first McQualter’s immediate rejection—‘I said something like “f--- off we don’t want ya”’—and Schneider trying to calm him down, saying ‘There is two sides to every story’. Although Lovett’s responses to the allegations are included (he ‘crumbled in his shell’), the final three pars detail how under cross-examination none of the footballers who testified knew how Lovett typically behaved, as they had only known him a short time and had never been out in a social situation with him. Six quotes from footballers close together include the word ‘fuck’ and one with ‘bullshit’. In contrast with Anderson’s
 accounts of a ‘normal’ night out, and, indeed the portrayals of sport as a ‘moral

’ entity in the Milne
 and Ferguson
 cases, Lowe
 draws out less savoury aspects of the footballers’ behaviour, focused on evidence presented at court, rather than sketching the night from the footballers’ perspective. Lowe’s
 story of the footballers’ night out is not overly sympathetic.
As testament to the way football
 is elevated in Australian society, it was not only journalists
 who focused on football in these cases: at times even the lawyer and judge in the Milne
 case got side-tracked into discussing irrelevant football matters. When questioning Milne’s
 player manager, Dunn started to ask about the quality of new players coming through, and although Justice Bourke pulled him up with ‘don’t get too excited, Mr Dunn’, at another point the judge himself entered into a discussion about who was coach of the Essendon reserves when Milne
 played there and did not pull Dunn up when he asserted that it was a shame Kevin Sheedy did not recognise Milne’s
 talent and recruit him to the senior side back in 2000. When the judge in the Stewart
 trial asked the legal team if any potential jurors should be excused because of their involvement in rugby league, Stewart’s
 lawyer, Tony Bellanto, joked, ‘we just want the Manly supporters’
 (Phillips 2010e). In these instances, judge and lawyers were effectively speaking as followers of football rather than members of the court. Although these instances were rare, and mostly not before a jury, the courtroom was open to the public, including media, and the victim was present. This gives the impression that football preoccupies even members of the court. Although obviously tongue-in-cheek, Bellanto’s quip also implies that football is more important than justice.
Although emphasising footballers’ actions and the impact on football does compound the impression that sport is more important than women’s bodily autonomy, Adrian Lowe’s
 article shows that this can be done without excusing the footballers or blaming the alleged victim

.
Who Is the ‘Real’ Victim?
The status of football is such that when it comes to sentencing, or even laying charges, there is a widespread perception that a rape conviction
 will have a worse impact on an elite male footballer than on another person. The discourse around football which frames playing professional football as transcending mere ‘work’ helps to make a player missing out on a few games, even paid, seem far more serious than any other professional stood down from their job for a period. While sympathetic discussion of the impact of the charge on the perpetrator

 is common in media coverage of high-profile sexual assault
 cases involving non-athletes (Messina-Dysert 2015, 61; Moorti 2002, 91), no longer being able to play football is typically emphasised as the most devastating of all possible impacts—even tantamount to death. Playing football, and its associated benefits and accolades, are portrayed as rights that might be (unfairly) denied rather than privileges that can be justifiably removed on the basis of the men’s own actions.
These beliefs

 can be seen internationally for athletes found guilty of sexual crimes, including rape, among media commentators and the general public as well as judges. In all cases I studied, the impact on the complainant was downplayed, sometimes to the point of erasure. Further, despite the frequent laments that a male athlete’s life

 will be ‘ruined’, this is rarely the case and most resume sporting careers within a year or two, sometimes even less. By contrast, victims

 of sexual crime can suffer psychological, social, and physical impacts for many years afterwards, or even lifelong (Boyd 2011), yet this is typically overshadowed in media and legal narratives which focus on the male athletes. This further reinforces the idea that men playing sport

 is far more important than women’s well-being.
This emphasis on footballers’ welfare, and the devastation of being prevented from playing football, was famously seen in media reporting of the ‘Big Red’ rape scandal of 2012. When high school footballers from Steubenville
, Ohio—Trent Mays
 and Ma’lik Richmond








—were convicted of raping an unconscious teenage girl and posting photos and videos of the rape on social media, CNN presenters notoriously focused on the impact on the perpetrators

. Correspondent Poppy Harlow’s first comment about the verdict displayed overt sympathy for the rapists, placing emphasis on their football:I’ve never experienced anything like it, Candy. It was incredibly emotional—incredibly difficult even for an outsider like me to watch what happened as these two young men that had such promising futures, star football players, very good students, literally watched as they believe their life fell apart. (Crowley and Harlow 2013)



Although Harlow and anchor Candy Crowley later acknowledge the victim’s suffering, it is completely overshadowed by detailed descriptions of the perpetrators’

 suffering. Notably, the rapists are portrayed here as wholly passive, watching as their lives spontaneously ‘fell apart’.
The language used in the media to describe Andrew Lovett
 and Blake Ferguson
, two players sacked over sexual crime charges, portrays being prevented from playing football as utterly devastating—even a life-threatening state. St Kilda suspended Lovett
 after he was reported for rape and sacked him the day after charges were laid.3 Of the 91 articles relating to the sacking, the terms banned/banished/shunned/ostracised/snub were used 39 times, as well as ‘dumped’ (4), for example: Lovett
 was ‘[s]hunned by his new teammates since December’ (Wilson 2010). Crime reporters Anthony Dowsley and Mark Buttler (2009) employed similar language to sports journalists
, writing that Lovett
 was ‘questioned over rape accusations that have stunned the game and seen him banished from the field’. ‘Banished’ (7) is particularly emotive, implying exile from his homeland, far more devastating than being suspended from a job. Samantha Lane (2010) refers to his suspension as ‘football exile’; the headline, ‘Dumped Lovett Wants St Kilda to Pay Up’ (Denham 2010) positions Lovett
 as a jilted lover seeking a divorce settlement. Another example, ‘Bullants [second-tier league club] a Possible Lovett
 Lifeline’ (Diamond 2010), equates not playing football with death (‘lifeline’ appeared four times in this context), as does calling a player facing sacking ‘a kid facing the football gallows’ (Niall 2010). This perspective implies that playing football, with all the benefits that entails (wealth, fame, accolades), is a right rather than a privilege.
When Blake Ferguson’s
 indecent assault charge was first reported in the media, there was frequent sympathetic discussion of the impact

 on him.4 Forty-six articles included at least one statement evoking concern for Ferguson’s
 welfare, including 28 that mentioned the negative impact on him with implicit sympathy (as distinct from naming the penalties imposed on him), for example: ‘Ferguson

 … has been stripped of his wing spot in the NSW side for next week’s Origin 
II, and is in danger of having his Raiders contract torn up’ (Garry 2013). ‘Stripped’ connotes an assault, and ‘in danger’ positions him as under threat. Note that the wing spot is marked as belonging to Ferguson
, as if by right. An article in the Australian (Read 2013a) detailed Greg Bird’s

5 sympathy for Ferguson
, including comments that he was ‘massively disappointed for’ Ferguson
, describing him as ‘a kindhearted kid’ and referring to his ‘plight’. Bird
 implies that Ferguson
 has been unfairly victimised.
Ferguson

’s sacking was described in 36 articles, using emotive language similar to that seen in the Lovett
 case, with 13 articles labelling him ‘banned’ from football, 13 saying that he had been ‘dumped’, and others describing him as exiled (7), banished (2), or ostracised (1). Twenty-eight articles used ‘sacked’. Football was referred to as a lifeline for Ferguson
 in four articles and eight referred to his ‘axing’, another death metaphor for being unable to play football. Asked to describe the emotions Ferguson
 might be feeling after being found guilty, Bird
 said, ‘It’s our livelihood. So when you get it taken away, you have lost pretty much part of yourself’ (Read 2013b, my italics). All of these examples imply sympathy for Ferguson
, as if he were the victim rather than the perpetrator

. It is difficult to imagine such language being used to describe an employee suspended or fired from another type of workplace because they were found guilty of a crime.
For comparison, only two articles about the Ferguson
 case mentioned the impact on the victim

, ‘Maya’. The first was a single, unspecific, and comparatively unemotive sentence in a Daily Telegraph


 editorial: ‘Community concerns are with the young woman alleged to have been assaulted’ (Editorial 2013). The second was in a quote from NSW coach Laurie Daley, also unemotive, especially compared with the surrounding language used for Ferguson
: ‘You can’t toss him away, even if he has done something wrong. Obviously the main concern we have is with the female, but to discard Blake is not right’ (Weidler 2013). ‘The female’, as a term typically reserved for nonhuman animals, embeds disrespect and dehumanises Maya, and Daley does not explicitly mention concern for her welfare; emotive language like ‘toss him away’ and ‘discard’ is reserved for Ferguson
 alone, which casts anything other than supporting Ferguson
 as treating him unfairly—like garbage.
In fact, Maya was almost absent from media reporting, and Ferguson
’s behaviour towards her marginalised to the point of erasure. The effect is to downplay the seriousness of the crime, feeding the category of rape myths

 that insist ‘no harm was done


’ (Burt 1998). Only eight of the 31 articles published on the first day described the alleged crime in even the most basic terms, for example, stating that Ferguson
 (allegedly) ‘groped the crotch of a woman’ or ‘squeezed her vagina’. Just two articles in the remainder of the initial reporting did so (3%). Only 20 first-day articles (65%) even named the charge (indecent assault)—as did 75% of the 94 initial report articles. Andrew Webster (2013), chief sports writer for the Sydney Morning Herald


, even commented in his regular column, ‘The immediate reaction to [Ferguson

] being found guilty of indecent assault was about what it meant for his playing career

. What about the girl he assaulted?’ This overemphasis on football aspects is not exclusive to media reporting. I have shown elsewhere (Waterhouse-Watson 2019b) that Twitter

 users discussing an alleged rape involving Hawthorn footballers in 2016 heavily focused on football 
(38%)—the impact on the club and the sport

 and the identity of the players. Only 18% took the alleged rape seriously, with 14% promoting rape myths

 and casting doubt on the case. The remaining 30% were ostensibly neutral. Compared with the purported impact on the perpetrator

, the victim/alleged victim’s suffering is marginalised. He is the ‘real’ victim.
This idea that the accolades and benefits associated with playing elite sport are rights for the men rather than privileges was also seen in the Milne
 plea hearing. Barrister Dunn asked Milne’s
 manager, Tom Petroro, ‘But he’s been denied, at this stage, AFL Hall of Fame?’ (my italics) to which Petroro replied, ‘Yeah, and he’s been denied life membership. No one’s ever actually been denied life membership’, explaining that for Milne
 to receive life membership he would have to do a lap around the MCG on Grand Final day, and that he believed the AFL


 ‘were in fear of having a—a bad product’. The use of ‘denied’ presumes Milne
 was entitled to both accolades, even though induction into the Hall of Fame is never guaranteed. This further suggests that he was unfairly denied rights, rather than that Milne’s
 own conduct caused the removal of privileges. In fact, Milne’s
 induction as a life member was only delayed until 2016, presumably once interest in the rape case died down, and to St Kilda’s Hall of Fame in 2019. Notably, Gary Ablett Snr’s induction into the Australian Football Hall of Fame was delayed by five years after he was convicted over involvement in the drug-related death of a young woman in 2000. Responding to a question about endorsements, Petroro said that ‘countless’ times, ‘Stephen would have been a perfect candidate to attend an appearance’, but it was cancelled because of ‘previous allegations’, even before rape charges were finally laid.
In addition, Milne’s
 defence built a narrative about the impact

 the case had on him as a footballer specifically, and what a conviction
 would mean in those terms. In an excerpt of a statement read aloud in court by Dunn, St Kilda Captain Nick Riewoldt claimed, ‘It just hasn’t hurt his reputation. In my opinion, it cost him further years of employment as both a player and a coach’. Milne’s
 player manager, Tom Petroro, also described how they had planned for him to go into coaching on retirement as he is a ‘smart footballer’ suited to teaching, rather than an ‘athletically blessed’ one.
As shown in Chapter 4, the impact

 on Milne’s
 victim, Anne, was downplayed through omitting her Victim Impact Statement
, which meant that any media coverage other than the agreed statement of facts could only focus on the defence’s portrayal of the perpetrator. Media reporting echoed this sense of entitlement, with Petroro’s statement recast as ‘[Milne

] lost “countless” endorsements’ (Cooper 2014b). An
 article reporting St Kilda Captain Nick Riewoldt’s support for Milne
 paraphrases him using similar language: ‘But being charged with rape had hampered the veteran forward’s career and denied him job opportunities and endorsements’
 (Flower and Argoon 2014a). It should be noted that the article is somewhat critical of Riewoldt and includes quotes from well-known organisations against rape and other violence against women to give important context; nevertheless, foregrounding this language reinforces the sense of entitlement.
The impact of a conviction
 on Milne’s
 employment prospects was the main issue of the plea hearing. Dunn described Milne’s
 failed attempts to gain employment in any field at length, receiving variations on ‘wait until this [the court case] is over’. Justice Bourke asked directly (and repeatedly) whether having no conviction
 recorded would help his employment prospects, and this seemed to be a major factor in the judge’s decision not to record a conviction
, as being unemployable can be considered ‘extra-curial punishment’. Extra-curial

 punishment, or negative consequences for the perpetrator as a result of committing the offence (or through its investigation and prosecution), can be considered mitigating factors in sentencing (Judicial College Victoria 2018, 11.9.2). Clearly, being able to gain employment is an important part of rehabilitation for offenders, and thus a judicial decision which punishes the offence but improves the prospects of employment seems fair. However, as a criminal record increasingly hinders any person convicted of any crime from gaining employment, it in fact puts Milne
 in a position of relative privilege. Graffam et al. (2004) showed that prospective employees with a criminal record were the disadvantaged group second least likely to be considered employable, behind those with chronic illness, communication disorders, and physical and sensory disabilities. Only intellectual and psychiatric disabilities rated lower, and the chances of any of these disadvantaged groups obtaining and maintaining employment were rated no better than ‘fair’ (Graffam et al. 2004, 53). Further, as Bronwyn Naylor et al. found (2008), criminal record checks have increased ‘[exponentially]’ in Australia and throughout the world and can be used to discriminate even when the record is not relevant to the job in question. Thus while a conviction
 for Milne
 would be published in the media for all to see, an unknown person would struggle just as much if employers requested a criminal record check. In addition, the virtual absence of Anne’s VIS
 makes the level of concern afforded to Milne’s
 future seem excessive, which the judge’s repeated acknowledgements only mitigate to a point. What typically goes missing in discussions of the impact on the perpetrator

 is the fact that they and they alone are responsible for committing the crime, and if the consequences are more extreme for an elite male footballer than another person, so are the benefits. Justice Bourke’s questioning was also reported in the media.
These attitudes are of course not ubiquitous—as he sentenced UK soccer player Ched Evans
 in 2012 to serve five years in jail for rape, Judge Merfyn Hughes QC unequivocally declared that Evans
 himself had ‘thrown away the successful career in which you were involved’ (‘Footballer Rape Trial’ 2012). Justice Hughes therefore acknowledged that the responsibility for any impact on his future prospects lies solely with the perpetrator

, who must accept these consequences. Then-chief football writer for the Age


 Caroline Wilson (2014) remarked on the imbalance on reporting the impact on Milne
 and Anne: ‘reporting commenting on the impact the three rape charges had inflicted upon Milne’s
 football career seemed to trivialise the original incident. Particularly in the context of the profound emotional damage to the victim who was 19 on that fateful night more than a decade ago’. Although Wilson is referring specifically to reports of Captain Nick Riewoldt’s written reference for Milne
, which typically included criticism of Riewoldt, it nevertheless indicates awareness that such imbalance is a problem.
As noted in the previous chapter, Justice Bourke also acknowledged the seeming unbalance, and how unfair it can appear to a victim. Sentencing remarks endeavour to arrive at an appropriate balance
, and the plea hearing is for the judge to ascertain what information is relevant to consider before synthesising a judgement, rather than presenting a balanced account for public consumption. Nevertheless, it is a public hearing, so there is also need for some balance
 in what the media or any member of the public might hear. For media reporting to approach a representative portrayal of the proceedings, and lacking any access to the victim’s perspective, inherent imbalance as occurred in the Milne
 hearing will be conveyed and the chance to advance public understandings of the impacts of sexual violence lost. Although media reporting focused primarily on the agreed statement of facts, the only impacts they could include are those on the perpetrator

; none mentioned the judge’s remarks to Anne.
Not the End of the World—Or a Career
Significantly, the great concern shown for athletes’ ‘ruined

’ lives as a result of committing a sexual crime is generally unfounded, as the consequences for athletes convicted of rape or other sexual crimes are often not as severe as many make out. Little did Justice Hughes know that Ched Evans
 would be released after serving only two and a half years of his sentence and have his conviction
 quashed in what many have argued are dubious circumstances. Evans
 successfully argued for a retrial after his supporters offered financial rewards for information that would help the case, and his defence team and private investigators found other men who said they had had sex with the victim (McGlynn 2017, 382). Evans
 was subsequently acquitted on the basis of sexual history evidence that victim advocates argue sets legal practice around sexual history ‘back … about 30 years’, setting a ‘dangerous precedent’ which will deter victims from coming forward (England 2016). As Clare McGlynn argues (2017, 391), the Evans
 judgement ‘undermines the principles of autonomy and free choice’ and ‘[fails] to protect witnesses from unnecessary humiliation and distress’. Arguably, without the celebrity
 associated with being an elite footballer (and the finances of his girlfriend’s father), Evans
 would not have been able to locate and introduce these witnesses.
Athletes convicted of sexual crimes may be prevented from playing temporarily, but it is rarely permanent. Even before the retrial began, Evans
 had already signed with Chesterfield United and returned to his previous club, Sheffield United, in May 2017. Milne
 was 33 when he retired, most likely winding up his career only a year or two early—three of the ten oldest male players in 2019 are 33 and the oldest is 36 (Ramsey 2018). Blake Ferguson
 resumed his football career with the Sydney Roosters in 2015 after spending one season on the sidelines and was selected for numerous national and international rugby league fixtures in 2016–2017 (note that Wayne Carey spent the same amount of time out of football after cheating on his wife with a teammate’s wife in 2002). Trent Mays
, released in January 2015 after serving a year and nine months of his two-year sentence, played for his community college team the following year and began playing for Central State University in September 2017. Ma’lik Richmond




, released in January 2014 after serving just nine months for his part in the Steubenville
 gang rape, was back training with his school football team in August that year and later joined the Youngstown State University football team. Although students at Youngstown protested Richmond’s




 inclusion, and he was initially barred from playing, Richmond




 sued them and in October 2017 the school reversed its decision. He also successfully petitioned to be removed from Ohio’s sex offender registry in 2018, having initially been ordered to register every six months for 20 years. Former NRL footballer Matthew Johns
 was fired from his television presenter role on The Footy Show in 2009, after his involvement in an alleged gang rape seven years earlier was revealed. As Camille Nurka (2013) found, many commenters on online news articles focused on the ‘big price

’ that Johns paid, while ‘Clare’, the alleged

 victim, was denigrated. Nevertheless, Johns was offered a contract with the network later that year (which he turned down) and signed with rival network Channel 7 in 2010. He has been covering rugby league and hosting his own program on Fox Sports since 2012. Stuart Olding
 and Paddy Jackson
 signed with French clubs shortly after they were acquitted; Jackson was picked up by London Irish in 2019, although not without controversy. Diageo, which owns Guinness and was the club’s main sponsor, ended its sponsorship of the club in June 2019 over the signing, declaring that the ‘decision is not consistent with our values’ (Rawlinson 2019); the same month, Paddy Whiskey announced it was ‘reviewing’ its sponsorship of the club (Horgan-Jones 2019). As one journalist
 said, ‘You are redeemed. You will come back …. There will always be someone there to write your redemption story’.
Protecting the Game
A recent change in National Rugby League


 policy seems to indicate that the league has finally decided to acknowledge the injustice of placing a footballer’s career ahead of women’s well-being. However, the language used to introduce the policy still positions the league as the victim

 who needs protecting, rather than women. After several players were charged with serious crimes in the 2018–2019 off-season (including two charged with aggravated sexual assault




 in separate incidents), the NRL introduced a ‘no-fault stand down policy’, under which any player charged with a serious crime carrying a maximum jail term of at least 11 years can be stood down until the case is resolved (NRL.com 2019). CEO Todd Greenberg also retains discretionary power to stand down any player charged with assaulting or otherwise harming women or children. The National Football League (US gridiron) mandates a lifetime ban for a second violation of their Personal Conduct Policy for offences including domestic violence, criminal assault, and ‘sexual assault
 involving physical force or committed against someone incapable of giving consent’ (National Football League 2016, 6). However, in announcing the NRL policy, Greenberg’s emphasis was on repairing the damage to the league, rather than on violence against women:We’ve spent a considerable amount of time working on what’s in the best interests of rugby league …. This is not about being popular, this is about sending a clear message the game does not tolerate violence, against women or children. Our job is to rebuild the reputation and protect the game. That reputation has been damaged by recent events … You all know that these series of events were

 damaging to the game. We have to be seen by our fans and community that we’re doing something about it. (NRL.com 2019)



While the welfare of Jack de Belin
, charged with aggravated sexual assault
, is described as ‘our priority’, no mention is made of the welfare of de Belin’s alleged
 victim, or indeed any mention of victims at all. Thus it seems the policy has been introduced to repair damage to the brand and ‘be seen’ to do something about it, not out of respect for the seriousness of the charges or in an effort to combat footballers’ violence against women. The game of football is the main victim

 here.
Conclusion
The elevated status afforded to football in general society means that not only does it make sexual crimes involving footballers highly newsworthy
, it permeates the stories that are told inside and outside the courtroom, typically in ways that excuse or minimise players’ behaviour, invoke sympathy for them, and/or ascribe them victim status, at the expense of highlighting the impact on the victim

 and the devastating and destructive impact that sexual crime has. Whether this is by portraying sport as a moral bastion from which (‘good’) women are excluded, publishing sympathetic portraits of alleged perpetrators

 and their behaviour, or insisting that footballers are victimised when charged or found guilty, all of these privilege men’s interests ahead of women’s, minimising the significance of sexual violence.
It is almost inevitable that football will form part of courtroom and media narratives about sexual crime involving footballers, as this is the reason why the cases are high profile and what drives public interest; it is also unlikely to change. Even in the case of Majak Daw
, who was not a footballer at the time of the alleged rape, his status as a footballer still played a role in the legal proceedings. Representatives of the North Melbourne football club attended the trial, as they had delisted Daw
 at the time but were considering resigning him for the following season and requested court documents (Adam Cooper
, interview). Jurors were not told about the delisting, as ‘a jury could have drawn some sort of inference from the fact that he’d been cut from the squad, even if it was for him or against him’ (Adam Cooper
). Thus he was (technically incorrectly) ascribed the status of a ‘North Melbourne footballer’ in the court and the media, despite not being so at the time of the alleged offence.6

Nevertheless, steps can be taken to ensure that football does not overshadow or trivialise sexual violence, which is at the heart of such criminal proceedings. From a legal perspective, rather than directing jurors to simply ignore the ‘unimportant’ fact that the players are footballers, when this fact is so central to narratives
 produced in the courtroom, it might be more productive to acknowledge how this central fact might impact the trial (e.g. famous players appearing as witnesses, details that might emerge of footballers’ private lives etc.). In addition, if members of the judiciary were more conscious of the ways in which elite sport can permeate legal proceedings involving footballers, it could also help prevent the kinds of incidents outlined above, where judges and lawyers got caught up discussing sporting matters not relevant to the criminal case.
Detailed, overtly sympathetic character 

portraits of accused footballers are inherently skewed in favour of the alleged perpetrators; these and other overly familiar accounts of footballer behaviour should be avoided. Although this problem is not restricted to sports journalists
 covering courts (Paul Anderson
 and Lisa Davies
 had many years of experience as court reporters), it is certainly relevant. One court reporter told me that sports writers without any court training

 often covered stories involving footballers and that she would be expected to attend court—do the ‘nuts and bolts of the court stuff’—while the sports reporters did more background. This entails a certain amount of doubling up, with more than one journalist
 working on the same story. A former Victorian court reporter also indicated that a sports reporter might be asked to cover a rape trial involving a footballer, because ‘[t]here appear to be fewer court reporters now than there ever were and people are scrambling across different areas’. Especially for news outlets with few dedicated court reporters (some newspapers now have only one), it becomes more likely that an untrained sports journalist
 could produce reports unsupervised, one whose primary interest is in the player(s)—their behaviour and the outcomes for the sport—rather than the criminal case. This thus increases the likelihood of bias
 in favour of the footballers. It should be self-evident that those with an obvious bias
 should not be covering the stories.
The common myth that the impact

 of a charge or conviction
 on an athlete perpetrator is life-destroying is pervasive and difficult to shift. However, court reporters and other journalists
 can assist by taking care not to overemphasise the impact on the perpetrator

 and ensure such discussion does not overshadow the victims’ suffering. Arguably, when those in the public eye have more to lose from being convicted of a crime, they have a greater personal responsibility not to commit crimes, rather than be excused or receive lighter punishments.
From a court perspective, as I argued in Chapter 3, every effort must be made to ensure a Victim Impact Statement
 can be read aloud in court, if the victim so wishes. This is an important way of refocusing on the victim’s suffering, allowing her voice to be heard. This in turn facilitates raising public awareness of the devastating impact of sexual crime—much greater than sitting out of football for a season—as ethical court reporters can highlight the impact on the victim

 rather than being left only with the perpetrator’s perspective. Similarly, media having access to a transcript of the complainant’s testimony
 in the main helps to balance
 out the emphasis on football aspects. It is important to note that media did not have access to Anne’s testimony
 against Stephen Milne
, and thus the problematic cross-examination detailed here was not made public. Nevertheless, avoiding reporting that taps into well-known stereotypes such as the football ‘groupie

’ or ‘footy slut’ should be part of all ethical court reporting practice, which should mean that granting access to the transcripts does more good than harm.
Issues around race will be addressed in detail in Chapter 5, but it is unlikely to be a coincidence that the two athletes covered in this chapter who faced the most difficulties when convicted or charged with rape are men of colour. The sanctions
 Andrew Lovett
 received from his club before his criminal trial began were harsher than for any other footballer—he was never able to resume playing in the men’s AFL


, although he received a large payout from the club in a legal settlement. Although he had the lighter sentence, Ma’lik Richmond




, who is African American, had a more difficult path back to football than Trent Mays, who is white.
On a positive note, although the purpose of the NRL


’s ‘no fault stand down’ policy might be designed to protect the brand, it still has the effect of sending the message that these crimes are serious, and taken seriously. It may further deter players from committing such crimes in the first place and perhaps embolden other players to intervene if they perceive a teammate is acting inappropriately. The NRL’s sexual ethics
 program includes a component on ‘bystander strategies’, to empower players to intervene in situations they perceive as ‘risky’, including preventing fights and ethically questionable sexual encounters. A small-scale study of the program found that several players reported intervening in teammates’ questionable behaviour; for example, more than one reported stopping a teammate from trying to ‘hook up with’ or ‘take advantage of’ a very drunk woman, making sure that the woman got into a cab safely (Carmody, Salter and Presterudstuen 2014). The no fault stand down policy gives added incentive for players in these situations to act. Widespread adoption of such a policy in sport would be a step towards formal acknowledgement that rape is a serious crime that must take priority over men playing football.
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Footnotes
1This section draws on ‘It’s More Than a Job’ (Waterhouse-Watson 2016a).

 

2‘Football slut’ was also a common epithet for Kim Duthie on social media in 2011 (Waterhouse-Watson 2014, 44). Duthie was involved in a series of sex-related ‘scandals’ with AFL footballers and a player manager.

 

3A version of this paragraph published in ‘It’s More than a Job’ (Waterhouse-Watson 2016a).

 

4A version of the following paragraphs was published in ‘Our Fans Deserve Better’ (Waterhouse-Watson 2018).

 

5Bird

 was found guilty of assaulting his girlfriend Katie Milligan with a broken glass in 2009; the conviction
 was overturned on appeal later that year when both Bird
 and Milligan changed their stories.

 

6A Herald Sun


 court reporter did include information about the delisting, prompting a ‘curt explanatory email’ from the office of public prosecutions to remind court reporters not to include information not before the jury (Adam Cooper
).
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‘You wouldn’t have made a complaint of rape if it had’ve [sic] been Jason Gram having sex with you, would you? … You see, you didn’t want to have sex with an Aboriginal man, did you?’
—David Grace QC, defence lawyer, trial of Andrew Lovett, July 2011
—Prosecutor Michael Tovey, trial of Andrew Lovett, July 2011
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Gendered scripts shape the way rape cases are portrayed and whether myths are upheld or debunked, as I have shown in the preceding chapters. But what happens when the alleged perpetrator is Indigenous, or Sudanese-Australian? Internationally, people of colour are routinely discriminated against inside and outside of the criminal justice system, and frequently stereotyped as criminal

. It would thus be disingenuous to assume that race played no role in the Australian footballer cases, although it is difficult to say conclusively what role as the number of cases is so small. Of the 111 to reach full legal adjudication or a committal hearing, three involved at least one Indigenous Australian man and one involved Sudanese
 player Majak Daw
; Jarryd Hayne
, who has yet to face a full trial for aggravated sexual assault
, has Fijian heritage. The 2001 case involving white footballer Adam Heuskes
 and Indigenous players Peter Burgoyne
 and Michael O’Loughlin
 was the subject of a $200,000 confidentiality agreement with the complainant, and thus media reporting of proceedings was not permitted.2 Indigenous players were also involved in cases that did not progress, including at least two who were never officially named. Nevertheless, there are race-based consequences to media reporting, even when court reporters focus only on courtroom events.
This chapter focuses on media representations of the hearings and/or trials of Indigenous footballers Andrew Lovett
 (AFL) and Blake Ferguson
 (NRL), and the committal and trial of Majak Daw
 (AFL), who was born in South Sudan. It also draws on transcripts of the Lovett
 case to better unpack how the court reports are constructed. Regardless of whether it is articulated in written discourse, race is ‘visible’ in the courtroom and the media, as images of the alleged perpetrator invariably accompany media stories of high-profile sexual crime cases. Images and discourse interact to generate meanings about race, even when it is not named.3 The Australian Press Council
 (APC) advisory guideline on race states, ‘Publications should not place gratuitous emphasis on the race … nationality, colour [or] country of origin … of an individual or group. Where it is relevant and in the public interest, publications may report or express opinions in these areas’ (2001, my italics), and reporting in the main has adhered to this guiding principle. However, the guideline further states that the Council’s concern is about references which ‘promote negative stereotypes in the community’, though acknowledging that the issue is not ‘cut and dried’ and advising that ‘the press needs to show more sensitivity’ in reporting on minority groups. Though subtle, in the cases of Lovett
 and Ferguson
, stereotypes of Indigenous people as child-like


 and unable to care for themselves were evoked, and in Ferguson’s
 case, the stereotype of Indigenous people

 as alcoholics was prevalent. News
 Corp portrayals of Daw
 at the committal and most of the trial connected Sudanese

 heritage with criminality by evoking popular constructions of Sudanese

 gang violence.
In all three trials, race was thematised at least once, which was reflected in media reporting, and in the case of Daw
, News Corp publications frequently mentioned his heritage with no clear justification for doing so. Some of the most significant arguments in the Lovett
 trial focused on racism, its existence and its meanings. All three cases illustrate a tension between race and gender, as thematising or otherwise drawing attention to race tends to either malign the alleged perpetrator (and all people of colour) or malign the complainant (and all victims/complainants), instead portraying the accused as the victim. Thus race and gender are pitted against one another, rather than considering discrimination on the basis of race and gender as interrelated. I argue that an intersectional
 approach to sexual violence is needed when one or more parties is a person of colour.
Race and Sexual Violence Scholarship: Repeating Sexist Representations
Criminal and legal systems such as the USA

, the UK

, and Australia

 have a long history of discriminating against people of colour, both defendants and victims, based on constructions

 of non-white people as animalistic, untrustworthy and hypersexual (Kennedy 2005; Marcus 1992; Smallacombe 2004). As bell hooks writes, ‘the black male body continues to be perceived as an embodiment of bestial, violent, penis-as-weapon hypermasculine assertion’ (1994, 75). These discourses are, of course, part of a wider set of discourses that locate criminality in blackness and contribute to what Katheryn Russell-Brown terms the myth of the ‘criminalblackman’ (2009, 14). Particularly in America, race and racism have been parts of conversations about athletes and rape to varying degrees, and there is now a significant body of literature that addresses the issue of athletes, race, and sexual violence. However, while some works address both raced and gendered aspects (e.g. Baird 2009; Franiuk et al. 2008; Lawrence 1999; Markovitz 2006; Moorti 2002), others focus exclusively on race, such as David J Leonard’s ‘The Next MJ or the Next OJ’ (2004), David Leonard and C Richard King’s ‘Lack of Black Opps’ (2011), Jack Lule’s ‘The Rape of Mike Tyson’ (1995) and John M Sloop’s ‘Mike Tyson and the Perils of Discursive Constraints’ (1997). To varying degrees, those focused on race marginalise and/or trivialise sexual crime, imply that false reports
 of rape are common, and/or portray the defendant as the ‘real’ victim

. Other scholars’ work shows that even including a feminist 
perspective does not guarantee avoiding victim blame

 (Awkward 1995). While some of these are comparatively old, they remain relevant as they continue to be cited without criticism, remaining an integral part of the limited scholarship in the area, and Lule’s article was republished as a book chapter in 2001 with few substantive changes. The earlier article is typically the one cited.
The central problem with focusing on race and sidelining gender is that it presumes the only issue is that black men could be falsely accused 
of rape. It also downplays the many barriers to justice that rape victims—including black women—face, positioning race and gender activism as oppositional rather than complementary. The gendered nature of sexual violence is usually overlooked in media, particularly when the race is discussed. As Mariah Burton Nelson writes, ‘in the case of athletes, the problem is not that too many African-American men are being convicted of rape. It’s that too few men of any national origin are’ (1994, 150)—conviction rates

 have even fallen recently (Larcombe 2011). These problematic works lack a feminist
 perspective: a context for sexual violence and gender-focused understandings of the crime, and recognition that racism
 and sexism
 are interrelated.
An intersectional approach to studying race and gender is essential, which Barbara Baird (2009) and some others (Awkward 1995; Lawrence 1999; Markovitz 2006; Moorti 2002) practise. Genuine intersectionality
 disrupts the ‘race vs. gender’ battleground, and largely avoids reproducing victim-blaming discourse prominent in popular media. Baird compares media coverage of three high-profile gang-rape cases, involving an Indigenous leader, young men identified as Muslim, and Australian footballers, some of whom were Indigenous. Baird argues that the ‘remarkably respectful’ portrayals available only to women raped by (ostensibly) non-white men were expressions of ‘patriarchal white sovereignty’, under which Indigenous and other non-white men are perceived and constructed as a sexual threat to white women, and therefore a threat to white nationhood. Any ‘victory’ for victims’ voices being heard therefore ‘does not necessarily advance the fight for justice for women as women fighting sexual violence’ (383). Baird argues that the absence of racist
 constructions of Indigenous footballers alleged to have committed rape prior to 2009 only means that all footballers ‘occupy a normatively white Australian subject position’ (377), connecting this to the idea of footballers needing to ‘act like white people’: they can ‘secure the race-privileged position that professional football in Australia delivers as long as they comport themselves as athletes and not, for example, as radical spokespersons for their race’. Thus Baird concludes that women only gain ‘access to a speaking part …when their discourse coincides with that of the State’ (386), highlighting the imperative to find ways for women’s voices to be heard while rejecting the white patriarchal narrative.
Although I do not have space here to do justice to the full spectrum of victim-blaming

 techniques employed in the sources that focus only on race in athlete rape cases, I will analyse some illustrative examples. In the main, the authors state their intention not to make a judgement about the guilt or innocence of the accused, and sometimes make passing reference to how a complainant has been vilified. However, an article where only racist representations of an accused are emphasised and critiqued unavoidably undermines the complaint and prioritises race and racism over gender-based violence.
David J Leonard’s framing of the Kobe Bryant
 case (2004) makes it appear as if white women making false allegations of rape against black men were common, feeding the common myth that women frequently lie about rape


 (Franiuk et al. 2008). Credible studies show the overall rate of false rape

 report to be 2%–8%, like other crimes (Heenan and Murray 2006; Jordan 2004; Lisak et al. 2010). Intraracial rape is also far more common than interracial (Wheeler and George 2005). However, Leonard constructs a ‘history’ in which such hoaxes are common, partly through reconfiguring famous cases. He writes,The history of false accusations resulting in legal lynchings (Scottsboro, Central Park Jogger) and mob violence (Ed Johnson, Emmett Till) … are central to narratives of race in America and our understanding of the Kobe Bryant
 trial. More recently, Katheryn K. Russell (1998, 157–173) uncovered nine instances in which White women fabricated stories of rape against Black men. (294)



While the attitudes behind these cases certainly inform current understandings of race and rape, Leonard mischaracterises the Central Park Jogger and Ed Johnson cases as ‘false accusations
’, which in common understanding means a woman making a false complaint when no rape occurred. In neither case was the fact these women were raped disputed, nor did either victim attempt to blame the wrong person. The Central Park Jogger was unconscious in hospital when those convicted were arrested, and the victim Johnson was accused of raping was unsure who the rapist was and coerced into selecting him from a police line-up (James 2003, 105). In the Scottsboro case, white men also played a significant role. Without explaining how the historical cases inform the present, it appears that these historical injustices are the sole fault of white women’s lies. Further, taking such a small snippet of Russell-Brown’s work elides the important context that all but one of the hoaxes identified were against unspecified black men, not a specific person, which is typical of false complaints
 (Jordan 2004, 71), and less than 25% of all hoaxes Russell-Brown identified were sexual assaults
. This is not to downplay the seriousness of the impact of such hoaxes on innocent black men questioned or arrested, and fuelling the ‘criminalblackman’ myth. However, eliding the context allows all of the cases listed to stand as ‘evidence’ that false allegations by white women against specific individuals are common rather than rare. Within the same paragraph, Leonard mentions the ‘binary’ that emerges in discourse about interracial rape: ‘a sign of aggressive/violent Black male sexuality or the propensity of White women to lie’ (294). However, by comprehensively dismantling the ‘aggressive black man’ side of the binary and not problematising the ‘lying woman


’, he effectively shores up this myth. He thus also positions Bryant’s
 case as one of many, similar cases, strongly implying that the complainant and many others are lying.
Black men convicted or accused of rape are sometimes portrayed as victims

 in scholarship—sometimes even more than actual victims of rape. The title of Jack Lule’s (1995) article, ‘The Rape of Mike Tyson’, establishes the article’s main premise: Tyson
 was a victim of racism through media representations. Further, the language used diminishes the actual victim’s suffering and elevates Tyson
 to a greater level of victimhood. Sujata Moorti highlights this as a tactic of mainstream media, who ‘unconsciously presented [the complainant] as “crying rape”’ by focusing on the effects

 of rape allegations on men (2002, 92). Lule repeatedly claims, ‘there are two meanings to “The Rape of Mike Tyson”’, but this is actually not the case. Grammatically, the object in this construction is always the victim, and thus Lule’s phrase can only logically mean that Tyson
 was the victim

 of (symbolic) rape.
Within a sub-section also titled ‘The Rape of Mike Tyson’, Lule identifies two main racist stereotypes

 through which Tyson
 is portrayed: ‘The Savage’ and ‘The Victim’, each of which clearly applies (see Awkward 1995; Moorti 2002). However, Lule only focuses on the impacts of these representations on Tyson
, not the damaging consequences for his victim, Desiree Washington, and other rape victims. If Tyson
 is a victim, this refigures Washington as an attacker. The definite article in the subtitle ‘The Victim’ positions Tyson
 as the only victim

. Articles where Washington is vilified are included, yet the only conclusion drawn is that these varied representations portray ‘a powerless African-American man’ (188). Lule indicates no awareness that such portrayals are inherently harmful to rape victims, particularly when they overtly cast doubt on the victim’s testimony and endorse rape myths

. He summarises the two available narratives thus:Did the black, savage, sex-driven, former heavyweight champion use his animal strength to rape the virginal black princess who stupidly left herself alone with him? Or did the dumb, innocent but well-hung black boxer get manipulated again, this time by a promiscuous, black gold digger

 who had knowingly thrown herself at him only to be hurt by the size of his organ and his crude, rude approach to sex? (189)



However, he omits the fact that the victim

 is rendered culpable in both narratives, because she should have known better (and deserved what she got), or deliberately made a false complaint
 (and is a malicious liar). He also uncritically evokes the virgin/whore dichotomy common in mainstream media (Benedict 1992; Meyers 1997; Carter and Weaver 2003). Neglecting to engage with these, or even acknowledge them as problematic and damaging, perpetuates the damage. Mention of Tyson’s
 guilt does little to redress the victim blame

 in Lule’s analysis.
Ultimately, taking a one-sided approach inhibits us from seeing that ‘racism and sexism are interlocking systems of domination which uphold and sustain one another’ (hooks 1991, 59), and that both must be addressed for either to be dismantled. White feminist
 academia has a history of ignoring the concerns of black women (e.g. Moreton-Robinson 2000), just as critical race studies has often ignored women’s concerns. Thus this chapter investigates how the raced and gendered discourses operate simultaneously, seeking, as Baird suggests, ‘to refuse the possessive grasp of patriarchal white sovereignty yet still find the space to tell the story’ (2009, 386).
Race and Sport in Australia
The Australian context is somewhat different from the USA, where the bulk of this scholarship is from. Footballers of colour are mostly Indigenous Australians, who make up about 9% of AFL club lists (AFL 2017) and 12% of NRL lists, and Pacific islanders (including Maori), who comprise up to 42% of NRL players (National Rugby League 2015, 70). Particularly for the AFL, this is a very different racial mix from the NFL or NBA, whose lists comprise 69.7% (Lapchick et al. 2016, 5) and 80.9% (Lapchick and Balasundaram 2017, 5) players of colour respectively, predominantly African-American. Nevertheless, similar kinds of constructions of black athleticism are applied to non-white athletes in Australia as in other cultural contexts. Historically, media portrayals of Indigenous Australians have focused on negative stereotypes

, moments of crisis, sensationalism (Jakubowicz 1994), and criminality

 (Goodall 1993; Sercombe 1995)—a ‘source of societal risk and “a problem to be solved”’ (McCallum and Waller 2017, 270). Even in sports media, where people of colour are often portrayed in more positive terms, they are framed through damaging stereotypes. As Johan Hoberman argues about the US media, ‘television sportscasters have long employed a special vocabulary to distinguish “natural” black athletes from “thinking” whites’ (1997, xxiv). Similarly, as Chris Hallinan and Barry Judd argue (2009), Indigenous Australian footballers are typically subjected to ‘enlightened racism’

, whereby their participation in sport is enthusiastically welcomed, but their abilities are deemed ‘natural’, ‘brilliant’ and ‘magical’ such that their ability to lead, coach, and manage is denied. For example, one manager said, ‘perhaps they would find it very hard then to go and teach that technique, because it’s so natural to them’ (Hallinan and Judd 2009, 1228; see also McNeill 2008).
Things have certainly improved in Australian sport since the early 1990s, when St Kilda’s Nicky Winmar made his iconic stand against racial abuse

 from spectators and players, lifting his jumper to point to his skin, and was widely condemned for it (a bronze statue commemorating Winmar’s action was erected at Perth’s new sports stadium in 2019). Both the AFL


 and NRL


 now have rules against racial abuse on-field, with penalties for ‘exhibiting racial intolerance’ (NRL 2018) or ‘[inciting] hatred towards, contempt for, ridicule of or discrimination against a person or group of persons on the ground of their: race’ (AFL 2013). Taking a strong stand against racism is important to the AFL and NRL’s respective images. However, race remains an issue, as champion Sydney Swans AFL player Adam Goodes’
 story attests. Goodes
 retired at the end of the 2015 season after a series of headline-making incidents related to race/ism and unrelenting booing that many tried to claim was unrelated to race. The first was on May 2013, during the AFL’s Indigenous round when Goodes
 heard a member of the crowd calling him an ‘ape’. Turning around to call on security to eject the perpetrator of a racist

 slur, he saw it was a 13-year-old girl, who was escorted out and separated from her family. Although he offered the girl support rather than condemnation and was himself ‘officially’ supported at the time, Goodes
 was abused on social media and the incident later used to blame him when crowds started to boo.
In May 2015, Goodes
 celebrated a goal by performing an Indigenous war dance that he had learned from the under-16s Indigenous team, which in part mimed throwing an imaginary spear into the Carlton cheer-squad. The Carlton fans immediately booed, and commentators were virtually unanimous: we don’t want to see this. After the match, Goodes
 explained that it was a statement of pride in his heritage: ‘it was a battle cry at you guys saying this is who I am and what I represent … There was nothing untoward to the Carlton supporters. It was actually something for them to stand up and go, “yep we see you, and we acknowledge you - bring it on”’. This statement implies an exchange between equals that acknowledges racial difference. However, the commentators almost unanimously declared he shouldn’t have done it. As former Swan Barry Hall put it, ‘I understand he’s very proud of his heritage and where he’s from and that’s fine, but I don’t really like to see this’ (Staff reporters 2015). In other words, in a public setting, Goodes
 must take care not to remind white people that he is Indigenous (see Waterhouse-Watson 2015 for further analysis).
The incident echoes responses to Winmar: in 1993, then-Collingwood President Allan McAlister claimed, ‘As long as they [Indigenous footballers] conduct themselves like white people, well, off the field, everyone will admire and respect’, which, when pushed, he amended to, ‘As long as they conduct themselves like human beings, they will be all right. That’s the key’ (Hagan 2006, 117). After #InvisibleSpeargate, large numbers of opposing teams’ fans booed Goodes
, and it escalated to the point where he stepped down from playing for two games, ultimately declining to participate in a Grand Final parade to honour retired players. It was assumed that avoiding boos was a factor in that decision (Decent 2015); according to Goodes
 himself, he no longer gained any enjoyment from being associated with football (Gordon 2019). The release of a 2019 documentary about the last three years of Goodes’
 career, highlighting the racism he was subjected to (Darling 2019), prompted the AFL


 and all 18 clubs to issue an ‘unreserved apology’ to Goodes
.4 This illustrates that, although willing to acknowledge past mistakes, the league is still reactive rather than proactive when it comes to combatting racist abuse.
There have also been several high-profile incidents involving Indigenous rugby league players, notably veteran Greg Inglis, who was racially vilified

 by assistant coach Andrew Johns at a State of Origin camp in 2010 (Badel 2010), and by a member of the public on social media
 in 2013 (AAP 2013). Racism against footballers of colour in both codes, therefore, remains a problem, within football and without, and these media events have kept it more or less continuously in the public consciousness. Thus while popular opinion may be divided over whether Goodes
 and other Indigenous footballers really have been victimised, it is a subject that members of the public are likely to have an opinion about.
A Victim of Rape or a Victim of Racism? The Case of Andrew Lovett5

Although only three statements

 mentioning race were made at Andrew Lovett’s committal and trial, the arguments made about these statements were repeated and expanded upon in the defence’s trial narrative and thus became a significant part of the defence. Lovett’s lawyer, David Grace, used them to construct two alternative racist

 motivations for lying about rape: that Lavinia rejected Lovett because he is Indigenous, or was trying to cover up having sex with an Indigenous man. Significantly, Grace’s lines of argument invalidate Lavinia’s right to choose and position racism as more significant than gender-based violence. Further, rather than refuting Grace’s arguments by asserting Lavinia’s right to bodily autonomy, prosecutor Michael Tovey accused the defence of ‘playing the race card’

, denying any potential racism on Lavinia’s part. Thus whether or not Lavinia is racist became a key question at the trial, and integral to the question of consent

. Race and gender were thus positioned as oppositional.
The focus on the race in the trial is highly newsworthy
, due to the frequent focus on racism and inclusion in Australian sport as outlined above, and the fact an accusation of racism against a rape complainant

 is unusual. Indeed, as seen above, scholarship on race and rape often focuses on prejudice against the accused from within the legal system rather than from a complainant

. Analysis of media narratives shows that the allegation of racism and counter-allegation of ‘playing the race card’

 dominated reporting of Lavinia’s testimony
 and cross-examination, and the prosecution and defence closing statements in Melbourne tabloid newspaper the Herald Sun


. Coverage in the Age


 varied, and in some cases avoided problematic representations. This case thus illustrates how race and gender can be oppositional, as in both prosecution and defence narratives Lavinia cannot simultaneously be racist

 and a victim of rape. In shifting one of the key questions in the trial to whether or not she was racist rather than whether or not she was raped, potential racism is elevated above potential gender-based violence.
All references to race hang on statements (or versions of the same statement) attributed to Lavinia (several variations were mentioned during the proceedings, but the media picked up on three):‘“He fucked the shit out of me, I feel like a slut.” Um. “I thought it was you.” And I said “Who was it?” and she said, “It was the black one.”’—cross-examination of footballer Jason Gram, committal
‘“He fucked me, he fucked the shit out of me.” I said who, and then she said, “The dark guy.”’—testimony of footballer Jason Gram, trial
‘That black bastard fucked the shit out of me. I feel like a slut. I thought it was you.’—attributed to Jason Gram, put separately to Lavinia and Helen in cross-examination, committal



Extracts from Lavinia’s police statement, where she referred to Lovett as ‘the Aboriginal guy’, were also included in the trial. However, the arguments made about these statements took up a substantial portion of media coverage and became central to the defence narrative, where they were used to construct a racist

 motivation for lying about rape. Thus although there are racist dimensions to the way race was deployed in this case, it is not nearly as clear-cut nor as one-sided as Amanda Kearney (2012) suggests. The only other scholar to analyse media reporting on the case, Kearney argues that as he was the only AFL player to be charged with a sexual crime at the time, Lovett was treated differently (solely) because of his race. While I have also argued that the treatment of Lovett was unprecedented, as white footballers had been treated differently and some racist stereotypes
 were applied in pretrial reporting on the case, numerous other factors set Lovett apart (Waterhouse-Watson 2013, 2016a). Reporting on the committal and trial was much more complicated. Kearney completely decontextualises ‘the dark guy’, ‘the Aboriginal guy’ and ‘the black one’ extracted from the quotes above, accusing the media of using them all as ‘interchangeable references to deviance and non-white masculinity – darkness, Aboriginality and blackness’ (946) and eliding the fact that all phrases were used at the committal hearing and/or trial. As I will show, interpreting the representation of race out of context ignores the fact that these statements, which Lavinia does not recall making, were used by the defence to portray her as racist

. In addition to maligning her character

, barrister Grace further deployed them to construct a racist motive for lying about rape: ‘You didn’t want people to know at any time that you had sex with an Aboriginal man, did you?’ Thus signifiers of race in this case are not simply used as markers of deviance for an Aboriginal man, but as the foundations of two fraught and competing narratives; both reveal racist implications, but not in the way that Kearney suggests.
The committal and trial were both major media events, with the Age


 and Herald Sun


 newspapers covering every day of both hearings; three articles about the committal and 13 about the trial appeared in each newspaper. These included two post-trial articles in the Age


 (a feature and a report on Lovett’s prospects of returning to football), and in the Herald Sun


, a post-trial report and what amounts to an opinion article at the trial’s opening, arguing that Lovett and the other footballers would be tried by the public at ‘water coolers and bars’ (Carlyon 2011). One committal article included a reference to ‘the dark guy’, and 8 of the 27 trial reports (5 from the Age


; 3 from the Herald Sun


) included at least one direct reference to race, drawn from trial events. Two trial articles from each newspaper were substantial discussions of Lavinia’s alleged racism and/or the prosecution’s counter-claims. By comparing the representations of race in these articles with the excerpts from the trial they draw upon, I will show that, while media reporting devoted comparatively more space to the issue of race than did the trial, the court reporters’ narratives of events ultimately had fewer racist implications than those of the lawyers—particularly Adrian Lowe’s
 reporting in the Age


. Through language choice and selection of events, some of the racist implications of the lawyers’ statements and questions were defused.
The first line of argument related to race in the trial implies that Lavinia’s denial of consent

 to Lovett is invalid because she is racist, and the only reason for not wanting to have sex with him was the fact that he is Indigenous. She is portrayed as a groupie

 who consents to any and all footballers, as long as they aren’t Indigenous. If that were the case, it would be an example of racism; however, legally (and morally) no reason is needed for not engaging in sex
 with any person, whether reasonable or not, and thus it is irrelevant to the question of consent

. The main exchange is as follows:	MR GRACE:
	But you would have been quite happy to have sex with Jason Gram, isn’t that the truth?

	LAVINIA:
	No, I’ve never had a one night stand in my life and if I was intending on that wouldn’t I have worn a G-string instead of a Bonds pair of undies?

	MR GRACE:
	I’ll ask the questions, [Lavinia]. Now you wouldn’t have complained if it ended up you having sex with Jason Gram, would you have?

	LAVINIA:
	Yes, I would have.
[exchange in which Her Honour asks Grace to clarify his meaning]

	MR GRACE:
	You wouldn’t have made a complaint of rape if it had’ve [sic] been Jason Gram having sex with you, would you?

	LAVINIA:
	Yes, I would have, because no means no.

	MR GRACE:
	You see, you didn’t want to have sex with an Aboriginal man, did you?

	LAVINIA:
	I didn’t want to have sex with anybody. I’m not racist.

	MR GRACE:
	Well why did you call him a black bastard then?

	LAVINIA:
	Because I was in so much shock and distraught, and I don’t even swear so for me to say that it just goes to show how much trauma I was in.

	MR GRACE:
	So that would be another unusual event, you swearing, is that right?

	LAVINIA:
	Yes, it is.

	MR GRACE:
	It would be another unusual event you exhibiting some form of racism, is that correct?

	LAVINIA:
	Yes, it is.





Grace’s assertion that Lavinia only complained of rape because it was Lovett presumes that she would have consented to either man and implies that consenting
 to one means consent to others. The phrasing ‘if it ended up you having sex with Jason Gram’ constructs sex
 as something that just happens; it also constructs Lavinia’s final realisation of who was on top of her as the only potential problem, further suggesting that she did not care who it was—as long as he wasn’t Indigenous. This fits the stereotype of the football ‘groupie’

 who is willing to sleep with any and all footballers.
In this context, the assertion that she ‘didn’t want to have sex with an Aboriginal man’ positions a refusal of Lovett as unreasonable and sex
 as an entitlement. Lovett is implicitly a victim of her racist rejection. The accusation of racism

 against Lavinia is portrayed as more significant than whether or not she consented to Lovett (or Gram). By asserting that her consent is invalid

, as it is denied on racist grounds, Grace positions racism as ‘worse’ than rape, thus privileging race-based discrimination over gender-based violence (only one of which is actually a crime). The phrasing of the final question effectively forces Lavinia to admit she ‘[exhibited] some form of racism’, which either undermines her credibility by contradicting her claim ‘I’m not racist’, or confirms the defence’s line that her behaviour that night was all ‘unusual’, so her statements about not intending to have sex with anyone are called into question. In any case, racism

 is positioned as central to the question of consent.
A later exchange takes a slightly different approach, although keeping focus on whether or not Lavinia is racist:	GRACE:
	When you went to the police station that morning you weren’t in a position to make a statement, were you, you were too upset you say, is that right?

	LAVINIA:
	Yes.

	MR GRACE:
	And too affected by alcohol, is that right?

	LAVINIA:
	Yes.

	MR GRACE:
	You didn’t want people to know at any time that you had sex with an Aboriginal man, did you?

	LAVINIA:
	It had nothing to do with him being Aboriginal.





Here, the juxtaposition of these statements positions the rape complaint as a way of ‘covering up’ having sex with an Indigenous man, and the delay in making a statement is cast as a reluctance to allow anyone to know what happened. Despite the lack of logic here, as prosecutor Tovey points out in closing (see below), the repeated emphasis on Lavinia’s racist statements maligns her character

 and positions Lovett as her victim.
The defence’s assertion that Lavinia would have been happy if Gram had had sex with her and focus on her statement ‘I thought it was you’ is also peculiar, as the line of argument implies that Lovett was, in fact, guilty of rape. It implies that she agreed to have sex
 but was mistaken about the identity of the person, which amounts to rape

 according to the Crimes Act Victoria (1958, s. 36.2.1), as consent 

cannot be freely given in these circumstances. Thus one of the defence’s own lines of argument implies that Lovett was guilty. Nevertheless, as the jury was not instructed on this aspect of the law, they would be unlikely to recognise it, and the not guilty verdict suggests that they did not.
The first articles to mention race are two that emphasise the defence’s allegations of racism
 (Lowe

 2011c, Anderson 2011b). Although there is no guarantee that readers of later articles also read previous ones, and subsequent references to race could create the associations with ‘deviance and blackness’ that Kearney argues, the accusation ofracism

 could instead inform references in articles that follow, reinforcing the slur against Lavinia’s character and Lovett’s positioning as a victim of racism.
These two articles reporting Lavinia’s testimony and cross-examination, one in each newspaper (Lowe




 2011c; Anderson 2011b), both foreground a discussion of racism focused on the exchanges above. As argued in Chapter 3, the genre
 conventions of news reporting mean that positioning an event in a headline and/or lead makes it part of a narrative of either guilt or innocence—for either the defendant or the complainant. Significantly, the journalists
 reported exclusively on Lavinia’s testimony and cross-examination (made available to the media in transcript form), thus marginalising speech about rape that is central to the trial in favour of race. Foregrounding the arguments about race elevates Grace’s focus on racism

 rather than sexual violence and consent
, as the central question becomes, ‘is Lavinia racist (and therefore lying)?’ rather than ‘did Lovett rape her as she slept?’
Both the Herald Sun


 (Anderson

 2011b) and Age


 (Lowe

 2011c) articles reporting on Lavinia’s testimony directly quote the first six turns of the exchange between Grace and Lavinia quoted above, where Grace implies that the only reason Lavinia made a complaint was because she was racist

 and ‘didn’t want to have sex with an Aboriginal man’, which arguably allows the reader to judge the validity of the accusation in a similar way to the jury. However, this exchange does not appear until the 11th par in each case, and both articles lead with the racism allegation in a way that highlights Lovett’s potential victimisation

 at the expense of Lavinia’s. Leading with a racism allegation either implies that Lovett is a victim of racism, or that Lavinia is a victim of ‘reverse racism’, both of which set race and gender at odds by shifting focus away from sexual violence. Court reporting regulations restricting journalists
 to what is put before the jury mean that nuance is difficult and such highlighting is likely to polarise.
Herald Sun


 court reporter Paul
 Anderson’s (2011b) opening foreshadows Grace’s argument about unreasonable, racist sexual rejection, lending it weight. He does not include the grounds for the accusation until the seventh par, instead beginning with: ‘The model accusing former AFL star Andrew Lovett of rape has denied she is a racist’. The photograph of Lovett included with the article provides a visual reminder of his racial heritage, and as the lead must mean either guilt or innocence, the implication is that she made the rape complaint because she is racist, which is reinforced in the phrasing of the third par: ‘She said when she realised it was Lovett on top of her, she “flipped out”’ (my italics). This uses Lavinia’s words to support the defence’s assertion that she rejected him because he is Aboriginal, as it implies she only reacted negatively after she realised who he was, rather than Lavinia’s own position. According to Lavinia’s testimony, her reaction was to what the person was doing, not who it was (or whether he was Indigenous): ‘I remember realising that someone was having sex and I scrambled away and said “No,” grabbed my phone and I texted for help … When he stopped, I realised what – was going on and what he possibly could have done and I flipped out’ (my italics). However, once Lavinia’s explanations of her statement are included, she has already been portrayed as rejecting Lovett out of racism

. Thus the defence’s sexist allegation is privileged through emphasising racism against Lovett, in a way that alters the meaning of Lavinia’s statement. In addition, defining Lavinia as a ‘model’ in the lead draws attention to her appearance, portraying her as attractive and someone who uses her appearance as central to her employment. She is thus coded as someone who intends to be looked at—a willing target of sexual objectification and thus less likely to be a victim. As Meagen Hildebrand and Cynthia J Najdowski (2015, 1066) argue, ‘objectified’ women are perceived as ‘less human’ than others, as well as attributed less ‘mind’ and moral status, meaning that they are considered less deserving of moral or fair treatment.
Adrian Lowe’s
 article (2011c) presents a more balanced account, as while the lead focuses on the racism allegation, the headline focuses on consent: ‘No Means No – Woman Denies Sex with AFL Player Was Consensual’. The lead includes the reason why Lavinia was accused of racism: she ‘has told a jury she is not racist despite being overheard calling him a “black bastard”’ (my italics). This elevates the possibility that Lovett is a victim

 to a similar status as Lavinia allegedly being a victim of rape, and the use of ‘despite’ supports the allegation of racism, thus maligning Lavinia’s character

 from the outset. The second and third pars also include statements that Lavinia ‘denied that she would not have complained of rape if Jason Gram … had been having sex with her’, and ‘denied the sex was consensual and that she was flirting with Lovett’ (my italics). Although less explicitly than in Anderson’s
 account, this juxtaposition implies a racist rejection; it also includes a presupposition
 of sex
.
Nevertheless, the exchange about racism is preceded by five pars drawn from Lavinia’s evidence-in-chief, including her becoming ‘disoriented and confused’ from alcohol, believing she was going to ‘rest and sober up’ at Gram’s apartment, and two pars describing the alleged rape. This includes the quote from the transcript that Anderson
 altered the meaning of, where Lavinia said, ‘Then I remember realising that someone was having sex and I scrambled away and said no’. Thus significant elements of the prosecution case are introduced, which explain Lavinia’s actions in a way that is consistent with rape. While, for the jury, the two accounts were separated by a significant amount of time, and other arguments, the reader sees them juxtaposed directly. Quoting six turns of the exchange also allows a reader to evaluate the validity and logic of the defence arguments alongside Lavinia’s responses. The defence’s implication that Lavinia’s consent is irrelevant is thus downplayed, as it is juxtaposed with her explicit statements that she resisted. Nevertheless, racism is still positioned as central to the question of guilt.
Anderson’s

 article (2011b) marginalises Lavinia’s rape testimony even further, including just a brief mention of her version of events in the final pars, with the first mention of alcohol

 (a key element of the prosecution narrative) only in the second last par. The only context given for why Lavinia went to the footballers’ house is her justification for not wanting a one-night stand, which contains an error (present in the original transcript): ‘if I was intending on that [having a one night stand], wouldn’t I have worn a G-string instead of a bronze pair of undies?’ As quoted above, Lavinia actually said ‘a Bonds pair of undies’, with connotations of comfort rather than sex appeal.6 Although no justification is needed, and going home with someone cannot be assumed to mean willingness to engage in sex
, leaving the context of intoxication and thinking she was going to sleep it off until the end of the article renders these elements comparatively unimportant. Once again this denies the validity of her consent. Indeed, it is a popular myth: Emily Finch and Vanessa Munro found that, in seeking to establish whether a defendant’s belief in the complainant’s consent was ‘reasonable in all the circumstances’, many mock jurors inferred consent

 from the complainant ‘going upstairs’ with the defendant, or just being at a party and drinking

 (2006, 318); Jennifer Temkin also found that many prosecution and defence barristers also subscribe to this kind of rape myth

, with one saying ‘I mean the silly woman is prepared to be picked up by a stranger and go back for, quotes, coffee, you know, what does she expect?’ (2000, 225). Thus when the racist motive allegation is introduced, it is prefaced largely by statements that undermine Lavinia’s credibility, which lends weight to the defence’s line of argument, confirming Lovett’s status as a victim of racism. It further allows the implication that going home with a man means consent to sex
 to stand.
Both articles drew points positioning racism

 as central to the question of consent from the defence narrative. However, through selecting context and directly juxtaposing elements from the trial that were separated in time, the defence’s position could be amplified and Lavinia’s testimony undermined with stereotypes of sexual violence (as in the Herald Sun


 article (Anderson

 2011b)), or balanced somewhat with elements from Lavinia’s testimony that minimise sexist stereotyping (as in the Age


 (Lowe

 2011c)). The divergence between the two approaches is more stark when reporting racial themes in the closing statements.
Playing the ‘Race Card’ Card: Race Trumps Gender
Rather than challenge the sexism of the way Grace denied

 Lavinia’s bodily autonomy in cross-examination, prosecutor Tovey chooses to mirror his focus on her (alleged) racism as central to the question of consent

, tapping into damaging ‘post-racial’ ideas. The Herald Sun


 report (Anderson

 2011c) amplifies the prosecution’s portrayal of racism, suggesting that Lavinia being victimised is plausible but only in racist terms. By contrast, in the Age


, Lowe

 (2011d) separates racism and sexism, including only one brief mention of racism.
Tovey portrays the defence’s argument as ‘wildly illogical’, ‘playing the “race card” card’, to use Charles M Blow’s phrase (2015):Why has the race card

 been played, just to try and garner some sort of reverse guilt prejudice? What is the theory of it, that she is a racist, hated Aboriginal men, but nevertheless voluntarily and enthusiastically had sex with one, as Mr Lovett says in his record of interview, and then having regretted it, decided to publicise the fact by complaining that he’d raped her? Come on.



As Linda Williams argues (2001, 4), ‘the very accusation of playing the race card has now become a way of disqualifying the attempt to discuss past and present racial injury’. Even if the defence’s race-based arguments about Lavinia’s consent are groundless, the phrase ‘the race card’ brings with it connotations of ‘cheating’, and frequently the assumption that people of colour ‘invoke race as a cynical ploy to curry favour, or sympathy, and to cast aspersions on the character of others’ (Blow 2015). Further, although ‘reverse guilt prejudice’ is a somewhat ambiguous phrase, it effectively combines the loaded phrases ‘reverse racism’

 and ‘white guilt’, both used to claim that, in a supposedly ‘post-racial’ era where racism is no longer a real problem, white people are instead the victims of race-based discrimination (Norton and Sommers 2011). The addition of ‘prejudice’ anchors the phrase’s meaning that, by (falsely) claiming racism to gain sympathy, Lovett’s defence attempts to induce ‘reverse racist’ prejudice against Lavinia through evoking (white) guilt in the jury. Thus Tovey effectively ties dismissing the claim that Lavinia rejected Lovett because she is racist to denying the existence of racism. Rather than affirming Lavinia’s unqualified right to choose, Tovey also pits race and gender against one another by denying that racism is significant.
The Herald Sun


 headline and lead (Anderson 2011c


) emphasise the ‘race card’ allegation, positioning Lavinia as a victim of ‘reverse racism

’ rather than (potentially) of rape: ‘The prosecutor in charge of the Andrew Lovett rape case has told the jury the defence team played the “race card” and accused the alleged victim of racism to gain sympathy’. Tovey’s words are granted additional authority through the use of ‘in charge’. Anderson
’s phrasing attributes Tovey’s account of the defence narrative to Grace, rendering it implausible: ‘He [Tovey] scoffed at the theory she hated Aboriginal men but voluntarily and enthusiastically had sex with one’. Following this with a quote repeating the ‘race card’ allegation and ‘reverse guilt prejudice’ positions these accusations as valid. Lovett’s defence takes up the final six pars and makes no mention of race. Most significantly, the beginning of the article frames the trial’s central question as whether or not Lavinia was a victim of ‘reverse racism’

 rather than rape. This more sympathetic portrayal of Lavinia is enabled only in racist terms.
Lowe

’s Age


 article (2011d), by contrast, omits Tovey’s problematic ‘race card’ framing of the issue, instead including his comment that the line of argument was an act of ‘desperation’ on the defence’s part. Lowe
’s lead instead balances
 what he identifies as the main arguments on each side: ‘ANDREW Lovett is a liar who believed he was entitled to have sex with a woman when she didn’t want to, but his accuser is an unreliable witness who was embarrassed about having sex with him’. Thus the Age


 article includes a challenge to the racism claim, but, significantly, this approach makes race/ism

 not relevant to the question of Lovett’s guilt and Lavinia’s consent.
It is significant that ‘the race card’

 and ‘reverse guilt prejudice’ are included in the Herald Sun


 but not in the Age


, as
News Corp audiences are typically more conservative, and therefore more likely to believe that racism is not (or no longer) a problem. Thus Anderson
’s approach reinforces such beliefs. Tovey’s approach is also something of a risk in securing a conviction
, as it relies on its audience (the jury) being sympathetic towards a post-racial understanding of society, and not recognising the implicit assertion that racism is no longer a problem and becoming alienated. This kind of alienation is more likely in a Fairfax reader, typically more progressive; to a conservative audience, Tovey’s framing of the argument is more likely to reinforce racial prejudice. Lowe
’s approach demonstrates how fair

 reporting of problematic lines of argument regarding race does not have to reproduce, or even amplify, the racist and/or sexist implications of courtroom narratives.
An ‘Own Goal’? Racist Stereotypes from the Defence
Defence barrister Grace’s closing statement demonstrates that even a defendant’s lawyer may evoke racist stereotypes

, and that media reporting can avoid repeating certain problematic tropes altogether. The narrative includes only one direct reference to race, as part of a ‘regret sex’ narrative, and although much less direct than in cross-examination, Grace once again implies that the rape complaint was a racist attack on Lovett:Could it be that [Lavinia] instantly regretted it, could it be she felt humiliated, dirty, maybe felt guilty? These are all inferences or conclusions you may consider. She felt like a slut – her own words, we know she said. Whether or not she’s a racist would not be immaterial. The fact is she called Andrew Lovett black bastard but there’s no memory of saying so. An unusual thing for her again to say, to abuse someone in racist terms, she says, an unusual thing for her to do. Was that her venting her spleen in the rage that Mr Tovey talks about or is it seeking to blame someone, what to her was her own misdeed in her own eyes or was she doing the blaming as a result of the effects of alcohol? Has she convinced herself of a position to take? (my italics)



While the proposition that Lavinia felt ‘dirty’ after consensual sex
 is directly linked to feeling like a slut, its close proximity to allegations of racism against her also evokes the stereotype of Indigenous people as ‘dirty’ (Hill and Augoustinos 2001, 251). This damaging stereotype impacts on Indigenous health and well-being, with fear and shame related to white doctors’ beliefs about cleanliness one reason for not seeking medical treatment (Thurecht 2000). Grace’s claim that Lavinia might feel humiliated and dirty after ‘sex’ with Lovett also invokes anxieties about interracial relationships and racial ‘purity’ (e.g. Childs 2005, 545). Following this with the proposition that Lavinia was ‘seeking to blame someone’ again positions Lovett as a victim

, implicitly of her racism.
In his rejection of part of Tovey’s narrative, Grace subtly evokes stereotypes of Indigenous people as simple and ‘childlike


’ (Hollinsworth 2006, 33), which have long featured in media representations of Indigenous athletes (Coram 2007). Tovey argues that Lovett changed his story several times to suit different audiences, labelling these different approaches ‘Plan A’, ‘Plan B’, and so on. Grace challenges this by implying that Lovett could not have undertaken such planning:Mr Tovey has paid particular attention to that aspect of the matter and suggested to you that the actions or reactions of Mr Lovett on that night after the offense was part of some grand plan, some grand sophisticated plan on his part in his alcohol-affected state requiring great thought and foresight.



Grace then labels the idea of Lovett having such a plan ‘ridiculous. It defies common sense’, juxtaposing this with repeated references to ‘genuine’ or ‘normal’ ‘reactions’. Thus the supposedly implausible idea of Lovett engaging in an intellectual act is contrasted with reactions that happen in the moment and do not require thought. While race is not mentioned in proximity to this part of the narrative, its frequent references in the trial and Lovett’s presence in the courtroom provide relevant context. Other interpretations are possible (e.g. that footballers, in general, are incapable of intellectual acts). However, compared with non-Indigenous footballers, Indigenous players are typically considered less intellectually able than their non-Indigenous counterparts, assigned to playing ‘instinctive’ attacking positions considered less intellectually demanding (Coram 2007). Similarly, they are also typically considered unsuitable for coaching or management roles, as noted above (Hallinan and Judd 2009, 1228–1229). Regardless of the multiplicity of interpretations, each iteration of a stereotype anchors the floating signifier of race and reinforces prejudice.
Neither Anderson
 (Herald Sun


, 2011c) nor Lowe
 (Age


, 2011d) mentioned a ‘plan’, despite its potential rhetorical power and newsworthiness
, or the association of ‘dirty’ with Aboriginality, avoiding the racist implications of Grace’s narrative. While it is unlikely that this was a deliberate attempt to avoid racism on the journalists’
 part, it further demonstrates the possibilities, when court reporters are conscious of the racist (or sexist) implications of their source material.
Drunken, Irresponsible Child: Blake Ferguson7

While race was not emphasised in reporting on Blake
 Ferguson’s case, in accordance with the APC
 guideline (2001), damaging stereotypes

 of Indigenous

 people were nevertheless evoked. Ferguson played in the rugby league

 Indigenous All Stars representative side in 2010 and 2013 and was well known as an Indigenous player at the time of the incident. At all stages of the case, infantilising







 language was used to describe him, such as ‘kid’, ‘unruly’, and ‘misbehaviour’ (Waterhouse-Watson 2018). This taps into colonial ideologies in which Indigenous people are believed to be ‘child-like’, as outlined in the previous section. As a former British colony, Australia has a long history of colonial

 oppression and mistreatment of Aboriginal people based on racist, social Darwinist beliefs about their ‘primitive’ nature and inability to care for themselves (Bielefeld 2012, 528–529). Reporting on later stages of the case took this even further, repeatedly portraying Ferguson as incapable of taking responsibility for his own life.
Fourteen articles reported on the Magistrate’s hearing, in the Australian


, Courier Mail


 (Brisbane), Daily Telegraph


 (Sydney), Sydney Morning Herald


, and Canberra Times


. In four of these, Ferguson was referred to using infantilising


 language: as a ‘wild child’ (Honeysett and Koch 2013) and ‘wayward star’ (Doherty 2013a, b, c). Three of the nine articles reporting the sentencing led with at least one use of ‘wayward’ or ‘bad boy’. This builds on the frequent infantilising references in the initial reporting on the case—35 articles out of the total 91—including 19 which cast Ferguson’s actions as ‘bad/misbehaviour’; 8 references to Ferguson and teammate Dugan as the NRL’s ‘bad boys’, 4 to ‘kids’, and other adjectives such as ‘unruly’ and ‘naughty’ (see Waterhouse-Watson 2018 for further analysis). This recasts potentially criminal acts as ‘innocent, childish playing’ (Waterhouse-Watson 2013, 152), which downplays their seriousness and diminishes footballers’ responsibility for their actions as well as feeding stereotypes about Indigenous people.
While infantilising


 language of this type was less prevalent in reporting on the court case, reporting on the sentencing and appeal portray Ferguson as completely unable to care for himself, in addition to this infantilising language. Reporting on the Local Court hearing focused on Magistrate Jacqueline Trad, who emphasised Ferguson’s personal responsibility for his actions, and rejection of defence arguments. In contrast, a large amount of sentencing reporting focused on a series of statements made by Ferguson’s lawyer, Adam Houda, which blamed Ferguson’s actions on anyone but the player himself. As one court reporter noted, there is typically more of this kind of material to work with when a footballer is involved, as they have ‘high profile lawyers’ who are more likely to make comments and ‘grandiose statements out the front of court’. Four out of the six main articles reported Houda’s comments, in the Daily Telegraph


, Courier Mail


, Sydney Morning Herald


 and Canberra


 Times, all of which portrayed Ferguson as unable to care or take responsibility for himself—including a quote from Ferguson: ‘Playing footy is what I do and that is my main source of income, so if I don’t play football I don’t do anything’ (Walter 2014b). In addition, the Daily Telegraph


, Courier Mail


 and Canberra Times


 articles all contain references to Ferguson as a ‘kid’, ‘bad boy’ and/or ‘wayward’. Houda is quoted as saying ‘what are you going to do – just leave him to hang out with undesirables?’ implying that Ferguson is incapable of choosing appropriate friends; and blaming the NRL for ‘failing to look after players’ (Van den Broeke 2014), which positions Ferguson as a child


 in need of care.
Houda’s ‘attack’ on the NRL is often in general terms, rather than specific to Ferguson, for example:They are happy to throw 18-year-old kids into a culture that is embedded in alcohol

 and drinking and into the world of celebrity
 where all their actions are heavily scrutinised but when they can’t handle the pressure they want to crush them’. (Van den Broeke 2014)



However, in this context, it is clearly the Indigenous Ferguson (typically pictured) who is ‘unable to handle the pressure’. The NRL’s response, which implies personal responsibility on Ferguson, is included towards the middle-end of the Canberra Times


, Sydney Morning


 Herald and Courier Mail


 articles: ‘It is disappointing to hear the comments today given the effort the NRL


’s Education and Welfare team has invested to help Blake address the issues he has faced … Our programs have proved successful for the overwhelming majority of players’. Thus while the response is included, the overwhelming focus is on Houda’s claims which position Ferguson as an Indigenous man unable to function as an adult.
In one of the three full articles reporting the appeal, the judge’s address to Ferguson is portrayed as that of a stern adult disciplining a child


. Lema Samandar (2014) claims twice that the judge had ‘lectured’ Ferguson, telling him ‘alcohol

 is your enemy, not your friend’, and that people he meets in bars are ‘fake friends’, positioning him (as Houda does) as like a child unable to distinguish between ‘good’ friends and ‘bad’. Ferguson was also ‘told to follow the example of his cousin and boxer, Anthony Mundine’, again language typically reserved for children in need of a role model. Emma Partridge (2014a, b) also includes the somewhat patronising directive that ‘alcohol is not your friend’. In addition, the three articles include a vague reference to the judge ‘taking his Aboriginality into account’ in reaching his decision, which ‘reminds’ the audience that he is Indigenous and thus reinforces the connection with infantilising discourse. Without the context of the judge’s ruling, this can also be read as an Indigenous person receiving (undeserved) ‘special treatment’ because of their race, which research shows those with more negative attitudes towards indigenous people are likely to believe are common (e.g. Pedersen et al. 2011). While most of the infantilisation


 is from clearly paternalistic phrasing attributed to the judge, Partridge opts not to reproduce most of it and thus avoids overemphasising the portrayal of Ferguson as a child getting in trouble rather than an adult found guilty of a crime.
Positioning him as unable to take control of his own life is disempowering for Ferguson, but more significantly, reinforcing this stereotype is problematic for Indigenous Australia on a larger scale, as government policy continues to treat Indigenous people and communities with paternalism

—for example, in the income management laws restricting how welfare payments in some communities can be spent, which mainly target Indigenous people (Bielefeld 2012) and many policies of the Howard government, 1996–2007 (Bielefeld 2010). Most notable of these is the notorious ‘Northern Territory Intervention




’ (also known as the ‘Northern Territory Emergency Response’), which brought many Indigenous communities under military control and imposed restrictions on alcohol and pornography, among other measures, without consulting Indigenous leaders or communities. The Intervention was in response to the ‘Little Children Are Sacred’ report, which found high levels of child abuse within Indigenous communities, but ignored most of the report’s recommendations for how to address problems. Although modified somewhat, it will remain in place until 2022 (Castan Centre for Human Rights Law 2016). Implying that Indigenous Australians are unable to care for themselves in other contexts fuels belief that such interventions are justified. Significantly, Kerry McCallum and Lisa Waller (2017) found links between the way Indigenous people are represented (in media etc) and the kinds of policies concerning them that are developed. They conclude, ‘the way Indigenous people are represented determines how they are treated’ (270), which highlights the importance of challenging such stereotypes

.
It is important to note that, while Houda’s comments were widely reported, they were not necessarily endorsed, nor taken at face value by readers. A brief article in ‘Sport Confidential’ (Massoud and Hooper 2014) read:We had to stop ourselves from laughing at Ferguson’s bleeding heart lawyer saying poor Blake needs a cuddle and it’s the NRL’s fault for his litany of off-field atrocities. Please. Blake’s had plenty of second chances. What he needs, and has been given, is a good kick up the Chaminda Vaas [a somewhat racist rhyming slang for ‘arse’].8




By rejecting the claims that the NRL


 is to blame, the authors portray Ferguson as responsible for his own actions. Nevertheless, within the sentencing and appeal reporting, there is still little suggestion that Ferguson is capable of taking responsibility, and thus the overall portrayal is of an incapable, child-like Indigenous man.
The stereotype of Indigenous alcoholism

 was also evoked at various points of the hearing. As Saggers and Gray note, ‘many non-indigenous people cling to stereotypes in which all indigenous people misuse alcohol and are believed to be indifferent to the consequences of such misuse’ (1998, 12), and this was particularly prominent in the initial reporting of the case. Court reporting tends to follow the courtroom discourse, as well as Houda and Ferguson’s statements; nevertheless, journalists’
 choices of which statements to emphasise, how much to quote, how to present them and so on, have different effects. Although the representation of alcohol is more complex than associating misuse of alcohol with indigeneity, as with the infantilisation discourse, reinforcing such stereotypes is still damaging to Ferguson specifically, and to the wider Indigenous community.
The Local Court hearing reporting did not refer to alcohol at all, and the appeal reporting led by contextualising the assault in ‘a boozy night out’ without any further reference to Ferguson’s relationship with alcohol

. However, in sentencing reporting, quotes from Houda and Ferguson himself portray alcohol as responsible for his behaviour and Ferguson as (inevitably) misusing it, tapping into the stereotype. In his statement claiming that the NRL


 wants to ‘crush’ players who ‘can’t handle the pressure’ of a culture of celebrity
 ‘embedded in alcohol’ (Van den Broeke 2014, quoted in full above), Adam Houda positions Ferguson as unable to handle a drinking culture. Although the statement is ostensibly general, referring to all ‘18-year-old kids’ playing in the NRL, the Indigenous Ferguson is the only one directly referenced. Two articles quote Ferguson’s response following the verdict, which reinforce the stereotype despite Ferguson claiming to renounce alcohol:‘As long as I remain alcohol-free, I’m going to be an asset to any rugby league club …
‘There will be no more off-field problems.
‘I’ve really cleaned up my act.
‘I’ve converted to Islam and I’m getting professional help from a psychologist’ (Rothfield 2014b, my italics).




Including his conversion to Islam in this narrative underlines a commitment to giving up alcohol, and it was widely reported in the media in the preceding months; however, it also connects staying alcohol-free with a move away from Indigenous culture. Islam is distinct from Indigenous culture in the popular imagination—although Ferguson’s cousin, boxer Anthony Mundine, is well known as a Muslim convert (and the reason behind Ferguson’s conversion), he is a rarity, with only 1140 people identifying as Indigenous Australian Muslims in the 2011 census—less than 1% of the Indigenous population (Rogers 2014), which is approximately 0.005% of the total Australian population. Further, Ferguson’s initial statement contains an implicit assumption that his alcohol-free state is not permanent—‘as long as I remain alcohol-free’ (my italics). Indeed, Ferguson was drinking in public only one month later (Rothfield 2014a), albeit without incident. Therefore, the stereotypical connection between alcoholism and Indigeneity is maintained.
Although the initial reporting on the Ferguson case is somewhat more complicated, as it was often discussed alongside other unconnected cases that were presented as effectively equivalent (Waterhouse-Watson 2018), Ferguson’s relationship to alcohol

 was portrayed differently from the non-Indigenous men. Alcohol use was the dominant frame for initial reporting of the case, mentioned in 29 out of 31 articles published on the first day of the initial reporting and 72 of the total 94, including several where alcohol

 use was the main focus. The indecent assault (sexual touching
) was portrayed as equivalent to a drink-driving charge against another Origin player, James Tamou; George Burgess throwing a street sign through a car window (Hinds 2013); and Maroons coach Mal Meninga getting ejected from a bar for entering a restricted area (Koch et al. 2013). Of these four ‘problem’ players/coach, Dugan and Burgess are white, while Tamou is of Maori (indigenous New Zealand) descent and Meninga has Australian South Sea Island heritage. Nevertheless, it would be reductive to assume that because critiques of alcohol use were also applied to non-Indigenous players, there can be no race-based consequences. Several articles connected Ferguson’s complete renouncing of alcohol for six weeks in early 2013 with his selection for Origin I (e.g. Honeysett 2013); calls for Ferguson to stay away from alcohol permanently (e.g. Read 2013c; Walshaw 2013) were not directed at Dugan, Tamou or Burgess, despite these players’ repeated offences involving alcohol. As Ferguson was the only Indigenous Australian player in the group, this implies that only Indigenous people

 are truly incapable of managing alcohol.
That the primarily racist portrayals of Ferguson correspond to him being found guilty fits the pattern seen in other cases, where sexism
 is typically only avoided when racism is endorsed. The seriousness of the crime itself was downplayed to the point of erasure, particularly in the initial reporting, as I have shown elsewhere (Waterhouse-Watson 2018), so sexism was not avoided entirely. Nevertheless, that Ferguson’s lawyer attempted to garner sympathy for him by drawing on racist tropes, as well as the appeal judge and numerous journalists
, again shows how pervasive they are.
Multicultural Ambassador v. Sudanese Criminal: Majak Daw
Regardless of how well he played at AFL level, Majak Daw was always
 going to attract
 publicity. As a Sudanese-born refugee in a country where few Sudanese people are well known for their achievements, Daw’s debut for North Melbourne’s senior list in 2013 made sporting headlines. His background was the subject of ‘feel-good’ stories about how his rise to AFL-stardom from fleeing a civil war provides inspiration to young refugees in particular (e.g. Walsh 2013), and ‘first Sudanese-born AFL player’ quickly became a tag-line in media reports. In 2014, the headlines changed dramatically in nature when he was charged with sexually assaulting a girl in his high school class at a party in 2007, committed for trial in December that year, and eventually acquitted in December 2015. As Adam Cooper
 said, as a multicultural ambassador and representative of both the Sudanese community and AFL diversity, ‘he was the person the AFL could least afford to have that accusation put on him’. As in the Lovett
 case, the jury was informed that Daw’s ‘background’ was not relevant (nor was his status as a footballer), and it was only discussed briefly during the trial. However, the two different approaches to reporting from News Corp (tabloid
) and Fairfax
 (‘broadsheet’) publications consistently put race and gender at odds: where the complainant, ‘Katie’s’, account was portrayed largely as legitimate (News Corp), Daw was portrayed as a criminal

 ‘other’. Where Daw’s heritage was portrayed positively (News Corp and Fairfax), Katie was portrayed, to varying degrees, as untrustworthy.
Unlike coverage of Lovett
 and Ferguson
, Daw’s 
race was mentioned in the majority of articles reporting the committal (five out of seven—all News Corp) and almost half of the trial reports (seven out of 15)—mostly as ‘Sudanese-born Daw’, or ‘the Sudanese-born footballer’, without further context. This contradicts the APC
 guideline, as there is no significant reason to include this detail. Further, as I will show, the connotations of ‘Sudanese’ in the popular media

 as well as its placement in the articles connect being ‘Sudanese-born’ with sexual violence. This is particularly true of
News Corp reporting, which in this case generally lends more weight to Katie’s version of events. This representation is later problematised as, like the Lovett
 case, Katie (and her friend ‘Jane’) are portrayed as racist

, and the conclusion of the trial introduces Daw’s Sudanese heritage in a human interest/overcoming adversity type of narrative.
As explained earlier in this chapter, the assumption that blackness is associated with criminality

 is common globally, but only began to be applied to Sudanese

-Australians as increasing numbers of refugees settled in the country during the first decade of the twenty first century. Particularly in the Murdoch press and sensationalist television programs like A Current Affair, reporting on Sudanese people commonly focuses on ‘gang violence’, other crime, or a perceived ‘failure to fit in’ with Australian society. Thus Sudanese people have most frequently been portrayed as ‘outsiders’ to, and a problem for, wider Australian society. As Karen Farquarhson and David Nolan (2018) argue regarding representations of Sudanese people in the Australian media

, ‘crime and violence have been positioned as products of a problematic ethnic “otherness” that stands as anathema to a pre-existing, and assumedly “white”, “way of life”’. Nolan et al. (2011) also show that violence was the second most common theme in Melbourne news coverage of Sudanese people around the 2007 election. Nationalism, the most common theme, heavily focused on concern about the Sudanese community’s supposed ‘lack of social integration’, largely attributed to cultural differences (Nolan et al. 2011, 663–666). The fourth most common category was ‘human interest/new beginnings’, often focused on overcoming adversity (663). Although media

 concern about Sudanese crime peaked during 2016–2017, as the ‘Apex gang’9 made headlines, and crime statistics during 2016–2017 were taken to mean that Sudanese

 people caused a ‘crime wave’, stories of ‘Sudanese gang violence’ have surfaced periodically from the mid-2000s. One study showed that media

 reporting of a young Sudanese man who died after two Caucasian men assaulted him focused primarily on Sudanese involvement in gang violence in the area (Nunn 2010 183–184).10 Thus there is a similar ‘deficit discourse’ (McCallum and Waller 2017, vii) applied to Sudanese

 Australians as to Indigenous

 Australians. While sensationalist reporting focused on race and violence has been heavily criticised on Media Watch, often because the ‘gangs’ are not Sudanese at all (e.g. ABC 2007) those connecting Sudanese heritage with violence most consistently (notably the Herald Sun


 and A Current Affair) have a much wider audience. In this media

 context, and when a majority of Australians may not know anyone of Sudanese heritage personally (in the 2011 census, 19,371 Australians had Sudanese ancestry, a fraction of 1% of the population (Department of Immigration and Citizenship 2014)), stereotyping

 derived from media

 reporting is likely.
All references to Daw’s
 Sudanese heritage come several pars into each story about the committal or trial rather than the lead, thus avoiding making it the most significant feature of the story or his identity. According to Adam Cooper
, Daw’s lawyer said in his opening address, ‘You probably know him. He’s a North Melbourne footballer. He’s an ambassador for the Sudanese people’. As an ‘ambassador’, Daw is portrayed as an authority within the community, which contrasts with popular representations of ‘thugs’ and ‘gangs’, with a greater connection to the ‘human interest’, overcoming adversity stories (Nolan et al. 2011, 663). However, this was not reported in any major newspaper. Instead, in many News Corp articles, race

 was inserted into a narrative event where Daw was portrayed either (allegedly) committing a rape, or denying guilt. Two committal and five trial articles embed race into a witness’s description of interrupting a rape, and two committal articles stating Daw’s not guilty plea and the fact he was ordered to stand trial. For example:	1.Committal: A witness to the alleged rape, whose name has been suppressed from the publication, said she caught the Sudanese-born footballer with his pants down on top of her terrified friend. (“Daw Witness Tells of Cries” 2014)

 

	2.Trial: His alleged victim claimed she was raped by the Sudanese-born footballer at a house party. The jury has been told Daw lured the girl away from the party. (Flower

 2015h)

 

	3.Committal: The Sudanese-born Daw, now 23, pleaded not guilty yesterday to three counts of rape over the 2007 incident and was ordered to stand trial. (Flower

 2014b)

 





Example 1 gives the authority of an impartial ‘witness’, who ‘caught’ Daw (implying he has done something wrong), describing the alleged victim as ‘terrified’. While example 2 includes ‘claimed’, which could imply doubt about the rape, the use of ‘lured’ in the following sentence portrays Daw as a predator. Example 3 relates to legal acts of charges and pleas rather than a description of a rape, but it nevertheless connects Sudanese

 heritage with criminal proceedings.
This takes on greater significance in light of the analysis in Chapter 4, which showed how News Corp
articles during the trial generally lent weight to Katie’s version of events, using language that made Daw’s guilt seem more likely. Of course, this is not to say that repeated mentions of Daw’s race were necessarily intended either to build prejudice against him or against Sudanese people in general. Nevertheless, the presence of race in articles of this nature reinforces the popular connection between Sudanese heritage and crime

. Although not stating Katie’s testimony directly as fact, Wayne Flower
 in particular uses discourses of violence

, and emphasises Katie’s stated and observed state of distress from other witnesses, particularly her friend ‘Jane’. For example,[T]he jury heard Daw—who was delisted by North Melbourne last month—lured away his alleged victim from the party. Once alone, Daw allegedly threw her down and assaulted her.
The court heard Daw only stopped the attack when the witness stumbled upon them and threw a bottle at him.
Yesterday the witness said she discovered Daw on top of her friend after she heard screams from the darkness. (Flower

 2015b)



Jane’s testimony is introduced in ways that lend it credibility: as what ‘the court/jury heard’, or what Jane ‘said’ rather than ‘claimed’ or ‘alleged’. Calling her a ‘witness’ rather than a ‘friend’ also portrays her as impartial. ‘Lured’, ‘threw her down and assaulted her’ and ‘attack’ portray predatory acts of violence

. In addition, the second par grammatically presupposes
 that Daw committed an attack, as it is marked with the definite article ‘the’. ‘Screams from the darkness’ evokes a rape scene. While reporting that portrays a rape complaint as valid is desirable, when race is also emphasised, it reinforces the imagined link between Sudanese heritage and criminality

, which fuels prejudice.
Like Lovett
, race was the subject of some lines of questioning and testimony, some of which implicitly presented Katie and Jane as racist

. Media reporting of one of these angles ultimately reinforced racist stereotypes

. Although it was not pursued as a line of questioning, Katie told the court her school reported the alleged rape to police in 2007 after other students teased her that her complaint against Daw was similar to the plot of To Kill a Mockingbird, which they were studying. Wayne Flower
 focused his article on the day’s proceedings around this (2015a),11 and while the spectre of wrongful accusation is present below the surface, it is elided. Flower’s
 lead is, ‘A classic American novel that explores the alleged rape of a young white woman by a black man brought footballer Majak Daw to the attention of police, a court has heard’. The causal relationship between the novel and Daw’s criminal charges which is embedded in this sentence implies that the novel’s rape case was valid. The fact that the character Tom Robinson was wrongly convicted is elided, which would have (unfairly) implied that Katie was a liar.12 However, unless a reader recalls the novel’s plot themselves, highlighting the racial elements without the context that racism
 in the American south is a significant theme of the novel reinforces the connection between blackness and criminality seen throughout the News Corp committal and trial reporting—in this case, sexual crime. Indeed, the remainder of the article uses language which implies guilt, and/or has racist connotations. The article’s second par reads ‘A woman who claims Daw savagely raped her during a house party in 2007 yesterday told the County Court her school contacted police after students taunted her in class about similarities of her alleged attack to the plot of the novel To Kill a Mockingbird’ (my italics). In the context of an article where race is thematised, ‘savagely’ connotes both violence

 and primitiveness, evoking a racial stereotype

. The article concludes with, ‘The court heard Daw lured the girl away from the party when she became upset’ (my italics), which again portrays him as a predator.
According to the defence narrative, put forward in cross-examination, Katie’s friend Jane perceived Daw as an exotic, sexualised object. Daw claimed that Jane was ‘infatuated’ with him and ‘wanted to touch his hair and teeth’ (Flower

 2015e). Although touching teeth is not a common request, it is common for white people to ask to touch black people’s hair (most commonly black women), or touch it without permission (Tate 2007), and Daw claimed that Katie was also ‘fascinated’ with him and had ‘an interest in his background’ (Thompson and Flower
 2015). Although it was not reported until after the verdict had been handed down, Daw claimed Katie’s ‘behaviour changed when they were discovered by her friend’ (Flower

 and Thompson 2015). As in the Lovett
 case, racism

 attributed to women is part of a narrative in which they lie about rape


.
In direct contrast to the rest of the trial reporting, the final Herald


 Sun articles portray the complaint as malicious and false, for example, ‘Daw sat silently, seemingly stunned false claims of events he recalled so vividly had now come to an end’ (Thompson and Flower
 2015). Daw
 is portrayed as a victim of racism
 as a footballer, which reinforces the underlying claim that the complaint was a malicious attack:During his trial, Daw endured accusation after accusation until he made the decision to face the jury himself in the witness box.
The footballer, hailed a hero by former premier Ted Baillieu after his brave stance on the footy field against racism, said he had taken part in some consensual acts with the girl but they did not have intercourse.



Through juxtaposition, this portrays Daw’s decision to take the stand as a parallel act of bravery, standing up to an attack. Although the Herald Sun


 articles include more details from both prosecution and defence cases, Katie’s version of events is always framed in ways that question its validity, thus underscoring the portrayal of Katie as a malicious liar. Nevertheless, they still include ‘Sudanese-born’ in sentences describing Katie’s version of events, echoing the connections made throughout the committal and trial between blackness (specifically Sudanese heritage) and criminality

. For example, ‘His accuser had claimed she was raped by the Sudanese-born footballer alongside Skeleton Creek in Altona Meadows at a house party in 2007. She was just 15 and he was 16 at the time’ (Thompson and Flower
 2015). The framing implicitly casts doubt on the complaint, as ‘accuser
’ frames the complaint as an attack on the alleged perpetrator

, as shown in Chapter 4, and ‘claimed’ also implicitly questions the validity of the complaint. Nevertheless, it is significant that explicit mention of Daw’s heritage is made here rather than at one of the many points in the article which portray Daw positively.
In contrast, the Age


 article reporting on the verdict (and one in the Herald Sun


) incorporated Daw’s background into a ‘feel-good’ narrative—the fourth most common type of story about Sudanese refugees in Nolan et al.’s study (2011). The first mention of race in Fairfax publications, this counteracts the popular associations between Sudanese heritage and criminality

. Beginning with ‘tears of relief’ and Daw’s father shouting ‘Hallelujah’, the article (Cooper

 2015b) focuses on celebration. A quote from Daw saying, ‘I just want to thank all my family and friends for being here for me … I’ve been through this, I can get through anything in life’ is followed immediately by ‘As a refugee from war-torn Sudan and a footballer recruited as a teenager and appointed by the AFL as a multicultural ambassador’. While the article avoids overt victim-blame

, this juxtaposition implies that the rape trial was worse than Daw’s early life as a refugee, reinforcing the popular belief that rape


 complaints destroy men’s lives, as discussed in Chapter 5. This positive portrayal also unequivocally supports the verdict, despite the fact that ‘not guilty’ does not necessarily mean innocent.
Across the trial reporting, as shown in Chapter 4, the Herald Sun


 used discourse and framing
 devices that largely supported Katie’s account, whereas the Age


 (albeit much less markedly) implied mutual activity and consent. Without drawing any conclusions about authorial intent or belief, the News Corp reporting lends support to Katie’s version of events through positioning Daw as a racialised ‘other’, echoing Baird’s (2009) argument that victims’ voices are (often) only heard when the alleged perpetrators are perceived as outsiders threatening to the white patriarchal order.
Conclusion
As the Majak Daw
 case illustrates, introducing references to race into reporting of criminal cases appears to be a problematic practice for journalists
, as it tends to malign the character

 of either the complainant or the alleged perpetrator. Whether tapping into racist beliefs such as the persistent association of Sudanese
 heritage with criminality, or sexist ones through establishing the accused’s character, mention of race is never neutral. It is no coincidence that negative portrayals of race coincide with positive portrayals of gender and vice versa. Thus it seems that avoiding mention of race—unless it is a significant feature of the courtroom narratives—is a better way to avoid reinforcing stereotypes of the criminalblackman

 and pitting race and gender against each other. However, reporting on references to race drawn from courtroom arguments and cross-examination, or comment from those involved, is still fraught, as a similar dichotomy is often in play. In the Lovett
 case, the narratives of race positioned him as either a victim of racism (the point for the defence being to portray Lavinia as a malicious, racist liar), or the recipient of unfair ‘special treatment

’ through his lawyer playing the ‘race card

’. Emphasising either of these narratives in media reporting made it difficult to avoid endorsing one or other problematic approaches to race, particularly as including an event in the headline and/or lead makes it ‘mean’ guilty or innocent. Making race and racism irrelevant to whether or not the alleged perpetrator is guilty seems to be the most appropriate approach in this kind of case, as Adrian Lowe
 (2011d) does in his report on closing statements in the Lovett
 case.
While racist stereotypes

 were also evoked in the initial reporting on the Ferguson
 case, most came from the courtroom or outside court—from Ferguson’s
 own lawyer or the player himself. Clearly, these attitudes towards race are present in wider society, as well as the courtroom and newsroom, and there is certainly scope for lawyers’ training to involve greater sensitivity to issues of racism
 as well as sexism when people of colour are involved. Nevertheless, in the main, Fairfax
 writers did not emphasise these references, and thus the effects were far more pronounced in News Corp publications where they were more strongly emphasised. Thus it is important for court reporters to have an intersectional
 understanding of the harmful stereotypes they might be navigating (particularly around childishness/primitiveness, personal responsibility, and alcohol), and the potentially equally harmful effects for rape complainants when anti-racism is emphasised at the expense of portraying a complaint as valid.
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Footnotes
1
Adam Heuskes
, Peter Burgoyne
 and Michael O’Loughlin (2001), Anthony Laffranchi (2008), Michael Crockett
 (2008), Brett Stewart
 (2010), Andrew Lovett (2010–2011), Blake Ferguson
 (2013–2014), Stephen Milne (2013–2014), Majak Daw
 (2014–2015), Scott Bolton
 (2018–2019), Jarryd Hayne
 (2019—), Jack de Belin
 (2019—).

 

2A recording of the complainant’s police interview was played on Four Corners in 2004 (ABC 2004)—see (Waterhouse-Watson 2012a) for analysis of the program.

 

3Images are also clearly not neutral, and convey meanings other than skin colour; however, they are not the subject of this analysis.

 

4Another documentary featuring Goodes
, The Australian Dream (Gordon 2019), positions Goodes’
 experiences of racism and his stance against it in the context of systemic racism and historical injustice against

 Indigenous Australians (Waterhouse-Watson 2019a).

 

5A version of this section was published in ‘Who Is the “Real” Victim?: Race and Gender in the Trial of an Elite Australian Footballer’ (Waterhouse-Watson 2019c).

 

6The error in the original transcript was corrected the next day.

 

7Some parts of this section published in ‘“Our Fans Deserve Better”: Erasing the Victim of Blake Ferguson’s Sexual Crime’ (Waterhouse-Watson 2018).

 

8Chaminda Vaas is a former Sri Lankan international men’s cricketer.

 

9Although supposedly founded by a group of young Sudanese men, according to police, it was never predominantly one ethnicity and the majority of offenders were Australian-born (Koziol 2017).

 

10The Australian Press
 Council (2008) upheld a complaint that the Australian newspaper
 incorrectly implied that the perpetrators were part of a Sudanese gang, failing to report that the two men charged were Caucasian.

 

11Court reporter for The Age


 Adam Cooper
 said that while he had wanted to report on this detail, the newspaper’s legal department advised against, as there was a possibility it would identify Katie. He added that anyone who knew about the book discussion would already know who Katie was. I have elected to analyse it here as it is already in the public domain through the Herald Sun


.

 

12It should be noted that although Robinson is innocent, the complainant is forced to accuse Robinson by her father, who routinely sexually abuses her.

 


© The Author(s) 2019
D. Waterhouse-WatsonFootball and Sexual Crime, from the Courtroom to the Newsroomhttps://doi.org/10.1007/978-3-030-33705-6_7

7. Conclusion: Breaking the Cycle

Deb Waterhouse-Watson1  
(1)Independent scholar, Melbourne, Australia

 

 
Deb Waterhouse-Watson
Email: Deb.watson@mq.edu.au



Keywords
EthicsCourt reportingJournalism practiceJournalism educationStereotypesSexism
Contrary to the image of the ‘bumbling’ reporter who aborted a murder trial, or that of dozens of journalists
 and editors fronting court in 2019 accused of flouting the law, court reporters in my study spoke of diligence and care in their work, a sense of professional integrity, and a keen sense of the difficulties rape complainants face in the criminal justice system. This is cause for optimism. However, their views cannot be assumed to represent those of all court reporters, let alone all journalists
 and editors, and the ever-increasing demands on their time make diligence increasingly difficult.
Tasked with representing justice with fairness, balance, and accuracy, court reporters must pay meticulous attention to detail, ensuring that they include both prosecution and defence in such a way that a reader can make sense of what happened in court. Nevertheless, as this book shows, legal and media practices present barriers to optimum court reporting, and high-profile sexual crime cases pose particular challenges

 for ethical reporting. Popular beliefs about women, men (especially male footballers), people of colour, sex, and rape heavily influence public responses to the crimes

, as well as the narratives produced in court and media. Nor is navigating these myths and stereotypes about rape and race necessarily a straightforward matter, as they can be evoked through juxtaposition of narrative elements, choice of language and grammatical structures—particularly through connotation and implication embedded in language—as well as direct statements.
Unsurprisingly, legal defence narratives are littered with such myths and stereotypes, because they are commonly believed, and may therefore seem to a jury to constitute a reasonable doubt
. To be fair to a defendant, and to ensure a not-guilty verdict makes sense, court reporters must include key defence arguments. However, foregrounding common stereotypes in headlines and leads lends them significance and contributes to what can usefully be described as a cycle of belief that the groupie

, woman scorned





, party
 girl

, ‘promiscuous’ woman, gold digger

, attention

-seeker


, and so on are all ‘real’ and common figures who make false rape complaints, particularly against famous footballers. There is a similar cycle for racist stereotypes

 such as the helpless child or violent criminal; in the footballer cases, race and gender appear at odds, with race or racism bound up in the question of guilt. Presenting women’s rape testimony
 as untrustworthy or blurring the distinction between sex
 and rape also perpetuates those myths. Defence lawyers
 continue to exploit these beliefs, media continue to highlight them, readers continue to believe them, and the cycle goes on.
Court reporters are clearly not the only force driving these attitudes, but they have the opportunity to play an important role in intervening and helping to break this cycle. Each representation that legitimises a stereotype bolsters its overall credibility, but foregrounding arguments that don’t reinforce problematic stereotypes, or even challenging them, helps to break the cycle, as Franiuk et al.’s (2008) research shows. Including details that explain the actions of various participants rather than implying consent

 or evoking a stereotype is similarly beneficial. Where there is sufficient interest in a case, feature articles can draw on expert commentary to directly challenge the sexist assumptions that cannot be countered while a trial is underway, as some of the interview participants had done (although one noted that recent reductions in staffing mean that these are now less common). In most cases, as Chapter 6 suggests, highlighting race in court reports is not beneficial in combatting racism.
An Intersectional Ethics of Representation
Fundamentally, the belief that complete objectivity
 is possible
—especially from a narrative point of view—needs to change if real progress is to be made in this area. A former court reporter who articulated her understanding that ‘everyone comes into [court reporting] with their own perspective—brings something of themselves into it … whether it’s sympathy or whatever’ added (after I concurred), ‘I mean … obviously, we are professional and objective’. This indicates recognition that she was implying that journalists
 unavoidably write subjectively, but also that being objective is considered an essential part of journalistic professionalism, which presents an inherent contradiction.
A fundamental problem with the concept of objectivity
 is that while it claims to be a ‘neutral’ perspective with regard to gender, race, sexuality, and so on, it is in fact typically a cis-gender, heteronormative, white male perspective in disguise. Decades of feminist
 analysis has shown that ‘phallocentrism’—considering man as the default and woman as ‘other’, defined as and through difference—underpins western thinking, institutions and practices (e.g. Cixous 1986). Thus anything that does not privilege the cis-het white male above other categories of human is considered subjective, meaning it can be discounted as ‘biased’. Even in 1997, news producer John Santos argued that ‘[t]he long-hallowed cult of journalistic “objectivity
” has too often been a veneer for what is essentially a predominating white male point of view in our news culture’ (123). Note also that the former court reporter above cited age and gender as two elements of identity that might influence the way someone writes: ‘being a young woman, for example or a middle-aged man’ (quoted in Chapter 3). The common currency of stereotypes, and their alignment with white patriarchal narratives about women, men and sexual violence, can make them seem more significant than they necessarily are to a juror, and seem more necessary to highlight even to a court reporter who understands how the stereotype works, but endeavours to take an objective stance and represent key defence arguments fairly.
In suggesting that journalism needs to move away from a belief in objectivity
, I am by no means suggesting that journalists
 can then be as biased as they like. Rather, the focus on supposedly objective representation—which is inextricably steeped in white patriarchal assumptions—should be replaced by a focus on ethical representation. Ethical representation strives to avoid unfair bias
, but recognises that there is no neutral standpoint from which to view an issue and ultimately makes choices based on what is fair or ‘right’ for all concerned. These choices include language, sentence structure and article structure

—which elements to include and how they should be portrayed. Although current MEAA
 ethics
 emphasises fairness and accuracy, it also presumes objectivity
 through unqualified reference to bias
. Challenging the supposed neutrality of the white cis-het male standpoint can then account for sexism

 and racism (and trans/bi/homophobia and ableism, for that matter) as part of balanced reporting, recognising that the same representational strategy will have different meanings and effects when applied to different people. For example, being ‘drunk

’ has very different connotations when ascribed to a white male footballer, a female rape complainant

, or an Indigenous man, due to stereotypes of rape and race. An intersectional
 feminist journalism ethics must include representation as a fundamental consideration, and be able to correct for societal prejudice. John Santos calls for a ‘critical subjectivity in which journalists
 are forced to reckon more with their own point of view in how they tell a story’ (1997, 123); I add that critical engagement with white cis-het patriarchal norms is also essential here, as even those who are outside the dominant category are socialised to see them as normal. As I argued in Chapter 3, there is a real risk of ‘over-correction’ of one’s own perceived biases
 when the ‘objective’ standard already leans in favour of the perpetrators.
Further, I got the sense that some of the court reporters I interviewed perceived rape stereotypes and other victim-blaming

 strategies to be so abhorrent that leading with them would likely have the opposite effect—that is, that readers would be more likely to be outraged by the fact someone was blaming a victim than endorse it, or perceive the newspaper as endorsing it. One interviewee gave an example of a victim-blaming statement made in court by a judge, explaining that in that kind of case, the newspaper will ‘make it a big thing’: ‘That would rightly sort of outrage people … We’d report that because it’s outrageous’. Nevertheless, as numerous studies show (e.g. Anderson 2010; Carmody and Washington 2001; Webster et al. 2018), belief

 in rape myths

 and stereotypes persists, and what might seem outrageous and abhorrent to some still has common currency with others. Care is particularly needed with the less ‘obvious’ or well-known myths and stereotypes—those considered less shocking or even unremarkable that still feed the general suspicion against rape complainants. How such stereotypes are presented is of critical importance.
I suspect there is also a tendency to conflate what is most newsworthy with what is significant from a legal point of view and therefore necessary to report for the sake of fairness

 and balance
. As outlined in Chapter 3, court reporters typically described finding the lead as something ‘you just know’ when you hear it—something interesting, unusual and/or new—even though this may not be the most important piece of information from either the defence or prosecution point of view. ‘Objectivity
’ discourse presents the lead as a given—perhaps with one or two alternatives, but one will be deemed ‘stronger’—with any deviation from this open to perception as unprofessional bias
. However, as I argued in Chapter 3, the headline
/lead combination is a subjective choice: ‘a value-laden synopsis of an event which is shaped by a particular set of assumptions about which aspects of events are typically more socially significant and which are less so’ (Thomson et al. 2010, 64). Different choices with more positive outcomes are possible. Therefore, court reporters and editors
 should consider carefully whether a problematic lead possibility is really critical to the prosecution or defence case, and in the wider public interest, if it risks perpetuating the cycle of belief rather than breaking it.
Summary of Key Recommendations
Although a shift away from the objectivity
 discourse requires a radical rethinking of what journalism is, which is not a simple proposition, there are many measures that can be taken to improve the practice of open justice
, the relationship between the media and the courts, and the practice of court reporting, particularly on sexual violence. On the judicial side, the courts need to consider media as an integral part of the practice of open justice, rather than at odds with it, ensuring that (without interfering with the exercise of justice or victim privacy
) their practices facilitate fair, accurate and balanced reporting and do not erect unnecessary barriers

 such as prohibitive costs, time delays or refusing access to basic information (Chapter 2). In turn, media organisations need to ensure that only suitably qualified journalists
 are sent to cover the courts, to reduce the risk of errors (Chapter 2) and overtly sympathetic portrayals of footballers or other celebrities
, for example (Chapter 5).
To maximise the potential for understanding and co-operation between the media and the courts, a judiciary-media committee should be established in each state and territory, based on the NSW model (Chapter 2). Including journalists
, editors, members of the judiciary and media liaisons, this committee could oversee the establishment of an accreditation program for journalists
, whose scope, duration and implementation would be determined by mutual agreement (Chapter 2). This would ensure foundational knowledge for all journalists
 covering the courts, and help to build and maintain trust between the institutions. Guaranteed or easier access to court documents could be part of the arrangement—many court reporters pointed out that they could write more accurate reports with greater access to information
.
In the Courtroom
Courts also need to take some responsibility for ensuring that a victim’s perspective can be heard, by ensuring that every Victim Impact Statement
 can be entered into the public record of a case if the victim chooses, to aid her recovery as well as for the benefit in raising public awareness of how devastating those impacts

 can be (Chapters 4 and 5). Providing victim advocates to support sexual crime victims through the legal process could help facilitate this, as well as moderate the re-traumatising effects of a trial (Chapter 4).
Although footballer cases are comparatively rare when weighed against a judge or magistrate’s normal caseload, greater consciousness amongst the judiciary of the ways elite sport may permeate a criminal case would help to mitigate the effects analysed in Chapter 5. For example, rather than counselling jurors to dismiss defendants’ identities as footballers as ‘unimportant’, judges might productively acknowledge the various ways in which their profession will impact the trial, to give jurors more concrete guidance in what they are supposed to consider unimportant (Chapter 5). The principles also apply to other celebrity
 cases, where the defendant is well known.
In the Newsroom
Media reporting guidelines for reporting on sexual violence—similar to those already in place on race and family violence—should be implemented, outlining popular yet prejudicial myths and stereotypes

 that have no basis in fact and should not be overemphasised (Chapters 3, 4 and 5). These include the party
 girl

, groupie

, gold digger

, woman scorned




, predatory
 woman

, ‘promiscuous’ complainant, attention
-seeker


, and mentally ill complainant. Framing strategies, such as the use of ‘accuser
’ and other devices that undermine the complaint should also be avoided (Chapter 4). Reporting should not overemphasise a (an alleged) perpetrator’s

 suffering (or potential to suffer), particularly not at the expense of a victim (Chapter 5). In high-profile cases, care should be taken not to portray the alleged perpetrator with overt sympathy through detailed character portraits, especially when the complainant is not similarly humanised (Chapter 5).
There is scope for a more nuanced understanding of racism in journalism than the current Australian Press Council
 (APC) guideline allows, particularly stereotypes related to childishness, primitiveness, personal responsibility, criminality, and alcohol (Chapter 6). In the three cases studied, media reporting either reinforced these racist stereotypes

, or racism was part of a narrative that supported the myth that women frequently lie about rape






, in some cases, contrary to the guideline. Critically, in the cases of Andrew Lovett
 and Majak Daw
, race/racism was made central to the question of guilt. This was true whether references to race were drawn from courtroom arguments/cross-examination or comment from those—involved, or were introduced by the journalist
. It is arguably fairest for all concerned to avoid emphasising questions of race in sexual crime court reporting, even when they feature in the proceedings. The APC
 guideline’s call for the press ‘to show more sensitivity in reporting issues when minority groups are perceived in the community to be more “different” or when they are the subject of particular public debate’ (2001) is key for race and gender issues, as well as sexual minorities.
The ‘vicarious trauma’ of court reporting (Chapter 1) should also not be overlooked, and editors
 need to be proactive about ensuring that courts and crime reporters are not suffering unduly. No journalist




 should be expected to continue on the round if they have requested a transfer due to trauma; AAP
 copy can be used until a suitable replacement can be found.
In the Classroom
Although it is extremely rare in Australia, Journalism Studies courses would benefit from a compulsory intersectional
 gender studies subject, to increase understanding of key issues of gender, race, and media (as well as sexuality, disability, etc.). Covering representation, production and the position of women and people of colour in the newsroom, such a subject would increase the general knowledge base in these areas, applicable to all areas of journalism as well as courts and crime. It is also critical to understand the connections between the representation and treatment of Indigenous people (McCallum and Waller 2017), and between representations of sexual violence

 and belief

 in rape myths

 (Franiuk et al. 2008). As Louise North argues, such a unit would help enable young journalists
 to ‘understand, negotiate, and perhaps challenge gendered (and raced) work practices’ (2009, 218).
Practical court reporting should be a component of core media law subjects in journalism, so that future journalists
 and editors will have some understanding of the practicalities and constraints of the court round. All court and crime reporting subjects should include basic facts about sexual violence, such as its prevalence and the interrelated problems of under-reporting and widespread disbelief, as well as how to implement guidelines on reporting (avoiding stereotypes, etc.). It must be acknowledged that sexual crime is not the same as other crimes, and many other factors need to be taken into account. An understanding of how people of colour fare in the criminal justice system would also be beneficial.
Off the Sports Field
Other elite sporting organisations should consider adopting the NRL’s ‘no-fault stand-down policy’, to send a clear message that the alleged crimes are serious, deter potential perpetrators, and embolden teammates to intervene in teammates’ questionable behaviour (Chapter 5).
Coda: Sexism

 in the Newsroom
While the views of individual journalists
 are cause for optimism, newsroom culture and ongoing sexism are likely to present a further barrier to widespread change. Louise North’s The Gendered Newsroom (2009); a report on gender inequality in the Australian media (Women in Media 2016); and conversations with several journalists
; indicate that sexism continues to shape the modern newsroom. Feminism
 is also not well-regarded (North 2009, 216). It is not necessary to identify as a feminist to recognise the poor treatment of rape victims in the courts and more widely, or even to agree with key feminist principles; however, understanding the systematic silencing and shaming of rape complainants as part of a broader system of gender discrimination helps to contextualise and better challenge such treatment. When sexism is endemic in newsroom hierarchies and questions of gender marginalised, widespread acknowledgement of gender inequality in other contexts seems less likely. Supporting North’s findings, two respondents in my study (unprompted) described the Australian newsroom as a ‘boys’ club’ (both had been sports reporters). A recent report on gender differences in the Australian media (Women in Media 2016) found a host of persistent inequalities, including: that almost half of women respondents had experienced intimidation, abuse or sexual harassment at work; women are underrepresented as identified journalists
 in media content

, sources, and experts; women are promoted less than men, and a significant gender pay gap of 23.3% persists, with the majority of respondents conscious of this; and no newspaper publisher has a formal policy or strategy designed to address pay inequity.
North is largely pessimistic about the possibility of cultural change, arguing that the patriarchal newsroom culture has a strong influence on news production, and that ‘journalists
 enter the industry with idealism and after a very short time become cynical about the profession and what they have to do to survive in it’ (222). Widespread cultural change is always difficult and slow, but university journalism courses are a good starting point for challenging the cis-het white male ‘objective’ status quo. If the majority of students are exposed to these ideas, there is a greater chance that they will carry them into their workplaces, even if those workplaces are not initially receptive. The benefits of women mentoring other women also cannot be underestimated—one journalist
 described having a ‘fantastic mentor’ who ‘broke down barriers’ as integral to her development as a journalist, and uncovering sexist attitudes amongst footballers. Providing tools to help journalists
 who strive to portray sexual crime fairly for all victims as well as alleged perpetrators will also help shift the balance away from the defence in high-profile cases where the alleged perpetrators are known, and reduce the prevalence of myths and stereotypes. In breaking the cycle, perhaps in time belief in these stereotypes will lessen, and in turn exert less influence on the processes of justice.
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Appendix: Methodology
After obtaining ethics clearance from Macquarie University, I sought interviews with all the journalists who had covered any sexual crime case involving a footballer, as well as any current or former court reporters I could identify through their bylines and my own industry contacts, and sports reporters who had written about footballer rape in a non-trial context. As relatively few journalists had ever reported on a footballer case, a larger pool was needed to gain a greater range of perspectives and better enable anonymity for participants. All of the cases took place in Victoria or New South Wales, so journalists in those states were the primary focus, expanding the field of enquiry to Queensland to gain another set of perspectives on a different court system, as (like the USA) laws, practices, and processes vary between Australian states. I initially contacted prospective participants via email, explaining the project and its purpose, sending a follow-up if no response was received. I explained that participants could remain completely anonymous if they wished and would have the opportunity to check and edit a complete transcript of the interview before anything was published. They could also change the level of anonymity they wanted at that time. Some participants suggested current or former colleagues who might be willing to be interviewed, whom I then contacted. Most did not respond to any requests, but a total of 17 current and former journalists, 13 women and 4 men, agreed to be interviewed. All but two had court experience, and several had more than 6 years of experience working full-time on the court round. Interviews took place in 2016–2017, were semi-structured, and ranged in length from just over half an hour to more than 2 hours; most lasted about an hour. Most were face-to-face at a mutually convenient location (such as the participant’s workplace, a nearby café, or a private meeting room I hired) with the remainder conducted by phone; all were audio-recorded with the consent of the participants, transcribed via professional transcription services, and checked for accuracy. They were then forwarded to the respective participants, most of whom made some corrections and/or highlighted some sections to be kept off the record. All but four wished to remain completely anonymous.

Using the Newsbank newspaper database, I collected all articles written about the Stewart, Milne, Lovett, Daw, and Ferguson legal proceedings: committal hearings, trials, verdicts, a plea hearing, and sentencing. This yielded articles in major daily newspapers around the country, as well as unpublished

AAP


newswires. Those published outside the state where a proceeding took place were typically republished from other newspapers owned by the same company, or

AAP


copy. I only consider unpublished newswires in the few instances where they differed significantly from a published article which drew on them. Articles, interviews, and the transcripts I had access to were coded using NVivo. Throughout the book, to protect participants’ anonymity, I have omitted details that would tend to identify them, and/or when a participant specified that they were off the record, always erring on the side of caution. Thus at times, I have needed to generalise and been unable to provide specific examples. I opted not to use pseudonyms for the journalists, to prevent cross-identification.
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