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Preface

ORGANIZATION OF THIS BOOK

This book is organized in an accessible A-Z format
with hundreds of entries discussing civil liberties in
the United States that should be useful to high
school students and teachers, college students and
professors, and members of the general public. Pro-
fessors David Bradley of the College of William and
Mary, Williamsburg, Virginia, and Shelley Fisher
Fishkin of the University of Texas at Austin previ-
ously compiled 7he Encyclopedia of Civil Rights in
America in 1998, and this work is designed to com-
plement that set.

Scholars of the subject know that attempts to dis-
tinguish civil rights from civil liberties are illusory ob-
jectives at best. We take a largely functional approach.
Typically, civil rights issues center chiefly on rights
related to the Equal Protection Clause of the Four-
teenth Amendment and its application to issues of
race, gender, and related classifications, whereas civil
liberties issues center on rights found within the Bill
of Rights (the first ten amendments to the Constitu-
tion) and elsewhere in the Constitution. Recognizing
that some overlap would be necessary, we followed
this basic division in compiling this book. We have
thus omitted many civil rights issues, not because they
are unimportant but because they are covered fully in
The Encyclopedia of Civil Rights in America. Similarly,
these volumes focus chiefly on the American experi-
ence and some of its English roots, simply because
one set of volumes can address only so much.

ENTRIES

This book contains essays on terms, historical docu-
ments and events, constitutional provisions, individ-
uals and associations that have been important in the
struggle for civil liberties, legal terms and procedures,
U.S. Supreme Court decisions, contemporary issues,
and the like. Each entry contains one or more refer-
ences for further research or reading, and all three
volumes are indexed.

We have been humbled by the efforts of scores of
practitioners and scholars in a variety of disciplines
and occupations who have so generously contributed
to these volumes. Although we originally developed a
headword list for this project, this encyclopedia is
vastly enriched by the ideas of many contributors who
suggested numerous additional terms and essays.
Many are friends, but many others are simply scholars
who have seen our requests for help on the Internet
and elsewhere and who have, by responding, dem-
onstrated their interest in the subject of these volumes.
We thank all the contributors, apologizing in advance
for often having to impose word limits that gave many
of them far less space than they would have wanted
or even than they might have thought was necessary.
In a few instances, we inadvertently assigned the same
topic to more than one individual. In such cases, we
combined them, crediting both authors, again with
apologies to each.

We also thank our editors at M.E. Sharpe for for-
mulating the idea of this work, for contacting us
about it, for helping us to publicize it, and for seeing
the project to completion. We especially want to
thank Todd Hallman, Cathy Prisco, and Wendy
Muto, who have all had a part in this project.

We recognize that no list of entries can be com-
plete. Each year brings new events, new judicial de-
cisions, and new legislative and executive actions.
Although the protection of civil liberties may, as Tho-
mas Jefferson asserted in the Declaration of Indepen-
dence, involve the application of universal principles,
or “inalienable rights,” human understandings and ap-
plication of these rights must be tailored to unique
times and circumstances.

The editors of these volumes approach the subject
from somewhat different perspectives, but both of us
are strongly committed to the perpetuation of civil
liberties in America. We fervently hope that these vol-
umes will serve as useful reference material to enhance
both knowledge and appreciation of America’s unique
heritage. We further hope that the United States will
continue to serve its historical role as a beacon of lib-
erty throughout the world.

When asked what kind of government the framers
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of the nation had created, Benjamin Franklin was re-
puted to have responded, “A republic, if you can keep
it.” The editors of these volumes believe that civil lib-
erties continue to be a vital part of republican gov-
ernment. Defense and preservation of civil liberties are

less threatening to the nation’s security than is
the abandonment of these goals. In keeping with
America’s founding fathers, we continue to believe
that American liberties are ultimately American
“blessings.”



Introduction

Alexis de Tocqueville wrote of the United States in
his famous Democracy in America (1835) that the
character of America could be understood, in part, by
the spirit of liberty that pervaded its institutions and
people. From the vantage point of the early twenty-
first century, the history of the United States, from its
founding to the present, can be described more ap-
propriately as a continuing battle between efforts by
groups and individuals demanding civil liberties and
freedoms for themselves and others, on the one hand,
versus the unfortunate reality that these liberties often
have been suppressed and denied, on the other. Our
goal in The Encyclopedia of Civil Liberties in America is
to tell these stories, providing comprehensive docu-
mentation and discussion of the major people, groups,
institutions, events, cases, and issues that have defined
the battle for individual liberty in the United States.

When the delegates to the U.S. Constitutional
Convention of 1787 composed a preamble to sum-
marize why they wrote the Constitution, they stated
they hoped to “secure the blessings of liberty for our-
selves and our posterity.” We are proud to be editing
these volumes because we believe this is still a worthy
objective. We further realize that such security is never
final but demands recurring commitment from each
generation of Americans, and that widespread civic
knowledge of the blessings of liberty is essential to the
perpetuation of freedom.

ROOTS OF CIVIL LIBERTIES

The idea of personal liberty was not born on the
North American continent. Ancient philosophers of
the Greek city-states had passed the torch of liberty
to statesmen who defended the Roman republic, to
early Christians who asserted the right to follow their
conscience, to English barons who refused to be bul-
lied by a tyrannical king, to Protestant leaders of the
Reformation, and to Englishmen who ousted kings
and established the Parliament and other representa-
tive institutions. These wellsprings of liberty in turn
fed the streams of freedom in the New World.

Great Britain was the primary source of settlers in
America, and the nation continues to be indebted to

England for many of its ideas of freedom. Although

Britain had a monarch, this monarch was limited and
subject to law. The Magna Carta and the English Bill
of Rights were among the documents to proclaim that
individuals were entitled to certain liberties, and that
government was restrained. In developing the com-
mon law, English courts in turn cobbled out basic
freedoms, such as the individual’s right to be free from
unwarranted governmental intrusions at home and the
right to jury trials. These were, in turn, transplanted

to the New World.
LIBERTIES IN THE NEW WORLD SETTING

If ever a place was destined for liberty, it was the New
World. Although the motives of settlers were mixed,
many came to America specifically because they
thought they would be able to exercise their freedoms
here. This was particularly true of America’s favorite
founding fathers, the Pilgrims, who drafted a compact
of self-government even before they disembarked from
their ships. However, it was also true for Quakers who
settled in Pennsylvania, for Catholics who settled in
Maryland, and for settlers everywhere who were hop-
ing for greater opportunities that would be available
in a society lacking deeply entrenched institutions or
a hereditary aristocracy. In truth, settlers who came to
America to exercise their own freedom were not al-
ways anxious to extend it to others; thus the Pilgrims
tried to establish a theocracy excluding those individ-
uals they believed to be heretical. Moreover, as richly
told by Arthur Miller in 7he Crucible (one of many
books once banned by schools or libraries in Amer-
ica), fear and prejudice took their toll upon many peo-
ple during the Salem witch-hunts, when over twenty
individuals were hanged or crushed to death because
they were different from the rest. Such events, how-
ever, often were illumined by vocal dissenters, as when
John Peter Zenger in 1735 dared to publish writings
critical of British rule over the American colonies, and
over time Americans began to connect the idea of
exercising personal freedom with the parallel notion
of extending it to others.

An ocean removed from would-be European mas-
ters, American settlers quickly found they had to be
resourceful simply to survive on the vast continent.
Distance precluded taking everyday matters to a for-
eign king, and the colonists quickly set up legislative

xxxiii
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assemblies to take care of most such business them-
selves. Occasionally, a royal governor or king would
disapprove a measure that the legislature enacted. But
especially up to the end of the French and Indian War
in 1763, after which the English thought they should
recoup some of their expenditures in defending the
colonists, the English exercised a policy of “salutary
neglect” over the colonies that allowed them to gain
experience and self-confidence in self-government—
all of which served them well when they declared their
complete independence from Great Britain.

THE AMERICAN REVOLUTION AND THE
DECLARATION OF INDEPENDENCE

The period from 1763 through the end of the Rev-
olutionary War is often considered to be the “seed
time” of civil liberties in America; certainly, the rhet-
oric of liberty blossomed during this time. Signifi-
cantly, the colonists did not profess to be inventing
new rights. Rather, most asserted they were simply
claiming their rights as Englishmen. As they dumped
tea into Boston Harbor, the colonists gave symbolic
meaning to the cherished right of “no taxation with-
out representation,” but, as the Declaration of Inde-
pendence would later delineate, the colonists claimed
other freedoms as well. They objected to general war-
rants whereby British agents descended on American
ports and ransacked personal belongings. They ob-
jected to holding trials of American citizens abroad
where they would not receive a trial by their peers.
They objected when governors dismissed the colo-
nists’” representative assemblies. In fact, the Declara-
tion of Independence reveals not only a political
philosophy about personal liberties but also a bill of
particulars against King George III and the abuses the
colonists had endured from him.

Initially, the colonists limited their resistance
chiefly to claims of parliamentary sovereignty and ap-
pealed to the English king, who had issued the char-
ters the colonists so valued, to come to their aid. After
the king rebuffed petition after petition, the colonists
recognized that, on this issue, the king was going to
side with Parliament rather than fight it. Drawing
from a vast well of opposition Whig literature in En-
gland, such as was evident in John Trenchard and
Thomas Gordon’s Cato’s Letters and John Locke’s Two

Treatises on Government, the colonists eventually dis-
claimed the authority of both king and Parliament in
America.

After fighting broke out at Lexington and Concord
and the colonists abandoned the idea of reconciliation
with the mother country, Thomas Jefferson took the
lead on a five-man committee and drafted the Dec-
laration of Independence, which the Second Conti-
nental Congress subsequently revised and approved in
July 1776. If Americans were to declare their inde-
pendence from Britain, they realized they could no
longer base their claims simply on the rights of Eng-
lishmen. Drawing chiefly from the natural-rights and
social-contract theories of his day, Jefferson thus pro-
claimed that “all men are created equal” and were en-
dowed by their Creator with certain “inalienable
rights,” among which he listed “life, liberty, and the
pursuit of happiness.” He further asserted that the
people had the right to overthrow a government that
did not secure such rights and replace it with one that
would.

Such rhetoric inspired Americans to wage and ul-
timately win a long and arduous contest for liberty
against what was then the world’s greatest military
power. As if to put feet to their rhetoric, states began
the process of replacing their royal charters with their
own more democratic constitutions. During the draft-
ing of the Virginia Constitution, George Mason wrote
a historic declaration of rights that was subsequently
copied in many other states.

Unfortunately, the rhetoric of freedom did not al-
ways match reality. The most glaring mismatch was
that of slavery. It was hypocritical for Americans to
be fighting for their liberties even as they were sub-
jugating other individuals, but the institution existed.
The treatment of Native Americans also did little to
recognize their equality, and they and slaves were rel-
egated to be “other persons,” counted in the Consti-
tution as merely three-fifths of white males. Despite
Abigail Adams’s pleas to her husband, John, to “re-
member the ladies” as the framers declared their in-
dependence in 1776, women gained faint recognition
when the Constitution was written in 1787. Finally,
the property of Tories was not always respected, more
evidence that those who disagreed about the need for
revolution did not always win favor for their views.



As jarring as the disconnect between the language
of freedom and equality and the reality often was,
words once spoken and written sometimes acquired
their own momentum. Some states freed their slaves
as they began to apply the doctrines of liberty they
had proclaimed, and states widened voting rights and
other constitutional protections.

THE ARTICLES OF CONFEDERATION, THE
CONSTITUTION, AND THE BILL OF RIGHTS

The end of the Revolutionary War ushered in a new
stage in American history, and the initial road was
rocky. Prizing the colonies’ histories as thirteen sepa-
rate entities, the creators of the Articles of Confeder-
ation (1781-1789) emphasized the freedom and
independence of the states over those rights of indi-
viduals. They withheld vital powers from Congress,
and the resulting weakness eventually threatened
American security both at home and abroad.

By 1787, key leaders recognized that the powers of
the national government needed to be strengthened.
They realized the people would not be comfortable
with entrusting such powers to the national govern-
ment unless those powers could be restricted. The del-
egates to the Constitutional Convention that met
May-September 1787 did all they could to create a
democratic republican government that would protect
civil rights and liberties. They divided the new gov-
ernment into three branches that would mutually
check one another. They split Congress into two
branches, an upper and a lower house. They contin-
ued to parcel out powers between state and national
authorities. They relied on representatives with varied
terms of office to refine the public view. They also
relied on the idea, best explained and defended by
James Madison in Federalist No.10, that extending re-
publican government over a large land area like that
of the United States would encompass such a diversity
of factions, or interests, that no one of them would
be likely to dominate.

Believing that the entire Constitution thus served
to protect individual rights and liberties, its framers
were stung by critiques of the Antifederalist opponents
of the Constitution that the document was inadequate
because it failed to include a bill of rights. In events
that are spelled out in greater detail in the introduc-
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tion to The Encyclopedia of Civil Rights in America that
these volumes complement, Federalist supporters of
the Constitution countered with a number of argu-
ments: that the new government would be exercising
limited powers; that the text of the Constitution al-
ready contained some guarantees for liberties—guar-
antees, for example, against ex post facto laws and bills
of attainder; that lists of liberties could prove danger-
ous by becoming the basis for the argument that all
rights not reserved had been entrusted to the govern-
ment; and that those in power sometimes ignored
guarantees that were listed in bills of rights.

As Thomas Jefferson pointed out in letters to his
friend James Madison, however, these arguments were
not persuasive. The fact that the Constitution already
contained some such guarantees indicated that guar-
antees were not in and of themselves harmful. A list
of guarantees would help educate the public by keep-
ing essential liberties in the public view. In prophetic
words that Madison later repeated in the first Con-
gress, Jefferson further argued that specific constitu-
tional prohibitions would grant courts a basis to
invalidate unconstitutional legislation that trammeled
on such liberties.

In time, Federalists agreed to support a bill of
rights once the Constitution was adopted. True to this
pledge, James Madison, who had done so much to
write and secure the adoption of the Constitution,
successfully led the battle for such a bill in the first
Congress.

The eventual result was the first ten amendments
to the U.S. Constitution—the Bill of Rights—in
which the framers articulated more than twenty-five
rights. The requisite number of states ratified these
amendments in December 1791. These amendments
continue to serve both as an enduring symbol of Amer-
ican ideals and as protections that individuals can evoke
in court when their liberties have been suppressed. This
volume contains many entries related to these amend-
ments, but a brief summary is appropriate here.

PROVISIONS OF THE BILL OF RIGHTS

The First Amendment contains one of the most cher-
ished lists of rights (five in all) within the Constitu-
tion. Two provisions relate to religious freedom—one
guaranteeing “free exercise” of religion, the other pre-
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venting the “establishment” of religion. The amend-
ment also protects freedom of speech and press, of
petition, and of peaceable assembly. Each clause has
provided a fertile field for application and dispute.

The Second and Third Amendments have not to
date proved as ripe for judicial decision-making, but
each continues to be debated and discussed. The cen-
tral Second Amendment debate swirls around whether
the amendment is designed chiefly to protect a per-
sonal right to bear arms or is tied more directly to the
maintenance of a militia. The Third Amendment,
which grew out of specific British abuses of the col-
onies, prohibits the billeting of troops in a private
home without the owner’s consent or without the
guidance of law.

The colonists used the Fourth Amendment to se-
cure themselves against the abuses of general warrants
that the British had inflicted upon them. As a means
of securing “persons, houses, papers, and effects
against unreasonable searches and seizures,” the
amendment provides that warrants cannot be issued
except “upon probable cause, supported by oath or
affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.”

The Fifth Amendment contains a laundry list of
guarantees, most related to protections for individuals
who are accused of crimes. It provides for indictments
by grand juries, prohibits double jeopardy, forbids ex-
tortion of confessions, and prohibits the deprivation
of “life, liberty, or property, without due process of
law.” In a separate provision indicating the founders’
belief that property rights were also important—a no-
tion that has received increased attention in recent
years—the Fifth Amendment also prohibits govern-
ment from taking private property for public use
without providing the owner “just” compensation.

The primary focus of the Sixth Amendment is on
the rights of individuals who are on trial for criminal
offenses. It provides the following guarantees: Crimi-
nal trials shall be both speedy and public; they shall
be conducted before an impartial jury from the dis-
trict; individuals shall be informed of the charges
against them; defendants shall have the subpoena
power of government to obtain witnesses; and defen-
dants shall be entitled to be represented by attorneys.
The Seventh Amendment further extends the guar-
antee of jury trials to civil cases.

The Eighth Amendment prohibits excessive bail
and excessive fines. With a view toward the cruelty
that was often common in the criminal justice system
of its day, this amendment also prohibits “cruel and
unusual punishments.”

The Ninth and Tenth Amendments are somewhat
more elusive. The Ninth, designed to respond to ear-
lier Federalist arguments that an unintentionally in-
complete list of rights might be interpreted as
excluding others, refers to other rights “retained by
the people.” The Tenth Amendment further reminds
readers that powers not delegated to the United States
remain with the states and their people.

RIGHTS IN THE EARLY REPUBLIC

Although the national government was strong, it ex-
ercised relatively few powers over individual liberties
in America’s early years under the Constitution, and
courts rarely adjudicated issues involving the Bill of
Rights during this period. In one of the few such
cases, Barron v. City of Baltimore, 32 U.S. 243 (1833),
the U.S. Supreme Court ruled that the Bill of Rights
did not apply to the states. Not until the end of the
nineteenth century would the Court argue that states
must respect the Bill of Rights guarantees—at first in
terms of property rights—and it was not undil the
twentieth century that the Bill of Rights would be
selectively incorporated through the Due Process
Clause of the Fourteenth Amendment to limit the
power of states to infringe upon individual liberties.

In the early days of the republic, courts were much
more concerned with adjudicating disputes among the
branches of the national government and between
the national government and the states, and establish-
ing the power, known as “judicial review,” to in-
validate legislation that judges considered to be
unconstitutional.

The one liberty to receive the Court’s attention in
the early republic was the right of property. Under
Chief Justice John Marshall, the Court invalidated nu-
merous state acts that were thought to interfere with
the Contracts Clause in Article I, Section 10 of the
Constitution, which prohibits states from passing any
laws “impairing the obligation of contracts.” Marshall
combined such protections with strong assertions of



national authority, as in his decision in McCulloch v.
Maryland, 17 U.S. 316 (1819), upholding the con-
stitutionality of the national bank.

Then as now, it was often difficult to honor rights
and liberties when the nation faced crises, and the
early republic was awash in them. America was torn
by conflict between individuals (usually associated
with the Federalist Party) who were more closely at-
tached to Great Britain and those (usually associated
with the Democratic-Republican Party) who were
more closely aligned with France and its revolution.
At times, war threatened. On one of these occasions,
the Federalists used their position of congressional
dominance to pass the Alien and Sedition Acts (1798)
making it more difficult for foreigners to be natural-
ized and making it a punishable offense to criticize
the president of the United States. Because Federalists
controlled the judiciary, Democratic-Republican lead-
ers James Madison and Thomas Jefferson attempted
to protest chiefly by asserting state authority in the
Virginia and Kentucky resolutions, and thus in part
resurrecting the theory of government on which the
Articles of Confederation had rested. Jeffersonian Re-
publicans, in turn, arguably threatened liberty when
they later came to power and pursued prosecution of
Aaron Burr and sought to undermine judicial inde-
pendence through use of the impeachment process.

Of all the issues in early American history, however,
none was to become more important than the future
of slavery. Northerners became increasingly convinced
that this institution was incompatible with American
ideals. Southerners began to replace earlier protesta-
tions that slavery was a necessary evil with new claims,
based on assumptions of African American inferiority,
that slavery was actually a positive good. As citizens
and politicians debated whether slavery should extend
into the American West, the Whig Party (successor to
the Federalist Party) disintegrated, and the Demo-
cratic Party split into Northern and Southern wings.
In this milieu, the Republican Party was born, with
Abraham Lincoln at its helm, in opposition to the
further expansion of slavery. Lincoln forcefully ques-
tioned the Supreme Court’s holding in Scott v. Sand-
ford, 60 U.S. 393 (1857), that blacks were not and
could not be citizens of the United States and that
the national government had no right to exclude slav-
ery from the western territories.
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THE CIVIL WAR

Compromise after compromise proved unavailing,
and the nation ultimately divided with Lincoln’s elec-
tion to the presidency in 1860. The new president
refused to allow the Southern states to secede without
a fight. Initially determined to preserve the Union at
any price, sometimes including restrictions of individ-
ual rights during wartime (such rights were even less
respected in the South), Lincoln realized as the bloody
war progressed that its sacrifices demanded a nobler
goal. He thus used his war powers to issue the Eman-
cipation Proclamation (1863) freeing slaves behind
enemy lines. He subsequently pressed for the Thir-
teenth Amendment, which ended slavery. Lincoln an-
ticipated that the war could serve as the crucible for
“a new birth of freedom.”

Lincoln was assassinated before the Thirteenth
Amendment was adopted, but its ratification in 1865
seemed to bring an end to America’s most obvious
departure from its ideals. As Southern states attempted
to replace legal bondage with other, subtler forms of
discrimination, such as were embodied in the so-called
Black Codes (Jim Crow laws), however, Congress
realized that it would need to extend other rights to
the newly freed slaves. It proposed, and the states sub-
sequently ratified, the Fourteenth and Fifteenth
Amendments.

The Fourteenth Amendment, adopted in 1868, is
most notable for its recognition of citizenship for all
persons born or naturalized in the United States and
for its extension of privileges and immunities, right to
due process, and right of equal protection to all such
citizens. The Fifteenth Amendment (1870), the first
of a number of amendments that would be adopted
expanding voting rights, prohibited discrimination in
suffrage on the basis of race. These amendments were
initially enforced during the Reconstruction period
(1865-1877) by federal troops. Although the amend-
ments were aimed chiefly at protecting former slaves,
they were worded broadly and subsequently were used
by women and other individuals to secure their rights.
Due to twentieth-century Supreme Court decisions,
over time, the Due Process Clause of the Fourteenth
Amendment became the means, in a process generally
called “incorporation,” by which these guarantees that
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once applied only to the national government were
also applied to the states.

Many women had been stalwart supporters of
emancipation. As early as 1848, delegates to the Sen-
(New York) Convention
women’s rights had rewritten the Declaration of In-

eca Falls to promote
dependence to assert that all men and women were
created equal and to claim the right of suffrage for
women. The postwar amendments did not move in
this direction, however, and cases such as Bradwell v.
llinois, 83 U.S. 130 (1873), and Minor v. Happersett,
88 U.S. 162 (1875), in which the Court denied
women the right to practice law and to vote, suggested
that whatever further movement there was toward re-
specting the rights and liberties of former slaves would
not be extended to women. Not until 1920, with the
adoption of the Nineteenth Amendment, were gov-
ernments prohibited from discriminating by denying
voting rights to women.

POST-RECONSTRUCTION

When federal troops were withdrawn from the South
at the end of Reconstruction, many Americans wanted
to put memories of the Civil War behind them, and
the rights of African Americans suffered as a conse-
quence. The Supreme Court interpreted the Privileges
or Immunities Clause narrowly; confined the appli-
cation of the Equal Protection Clause to cases of state
(and not private) discriminatory action; used the Due
Process Clause chiefly to protect the rights of emerg-
ing corporations; and eventually even sanctioned racial
segregation in Plessy v. Ferguson, 163 U.S. 537 (1896).
Procedures at the state level were often woefully in-
adequate in protecting individual rights.

Liberties were trampled in particular with the rise
of organized labor and labor unions. Even as the Su-
preme Court began to fashion and then apply in cases
such as Lochner v. New York, 198 U.S. 45 (1905),
legal doctrines such as substantive due process and
liberty of contract to protect economic liberties and
place limits on the ability of the state and federal gov-
ernment to regulate businesses, workers and unions
organized protests to redress and respond to the grow-
ing power of trusts and corporations in America. For
example, on May 4, 1886, several striking workers
were killed in their protests against the McCormick

Reaper Works Company, and several more were in-
dicted. In addition, Eugene Debs, a Socialist and
union organizer critical of capitalism, eventually was
jailed for his views. Along with Debs, others were also
jailed for speaking up for labor, and the government
increasingly used injunctions to break strikes and the
rights of unions to organize and speak freely. Not until
Congress in the 1930s passed the National Labor Re-
lations Act, better known as the Wagner Act, did
unions begin to have their liberties respected.

World Wars I and II put added pressure on rights,
as did the fear of communism. Sedition acts tested the
limits of freedom of speech. Fears over German influ-
ences during World War I and over possible Japanese
invasion during World War II resulted in repressive
policies. A “red scare” followed World War I, and
World War II had barely ended before the Cold War
between democracy and communism put further pres-
sures on civil liberties and pushed individuals toward
conformity.

Despite such setbacks, this period brought the be-
ginning of the process of “incorporation” by which
the Supreme Court used the Due Process Clause of
the Fourteenth Amendment to apply provisions of the
Bill of Rights—initially those protecting property and
First Amendment rights—to the states. Although
rarely setting forth absolute rules, the Court began to
look at individual cases involving criminal justice—
as, for example, in the famous mid-1930s “Scottsboro
boys” cases (young Alabama black men charged with
rape of white women) in which it invalidated both
discriminatory juries and the failure to appoint coun-
sel—to require state governments to deal fairly with
their citizens.

POST-1937 DEVELOPMENTS

Franklin D. Roosevelt was elected to the U.S. presi-
dency in 1932 during the Great Depression on his
New Deal promise of increasing the powers of the
national government to deal with the economy.
Through the early New Deal, the Supreme Court re-
garded itself as a protector of “liberty of contract” and
other doctrines that it had developed over the preced-
ing decades to protect laissez-faire individualism and
property rights. After President Roosevelt threatened
to pack the Court in 1937, however, the justices took



a turn—sometimes called “the switch in time that
saved nine”—toward giving far more deference to
governmental economic controls, most exercised un-
der the authority of the interstate Commerce Clause.

The following year, in the justly famous footnote
four of United States v. Carolene Products Co., 304
U.S. 144 (1938), Justice Harlan Fiske Stone indicated
that the Court henceforth would be less deferential in
three areas: enforcement of specific provisions of the
Bill of Rights and of the post—Civil War amendments;
protection for democratic processes, as in the case of
voting rights; and protection of racial, religious, and
other minorities that could not protect themselves
simply through force of numbers. Although the pro-
cess of incorporation already had begun, the Court
subsequently turned increasing attention to the
Bill of Rights. In a striking decision, the Court over-
turned an earlier decision to declare in West Virginia
Board of Education v. Barnette, 319 U.S. 624 (1943),
that compulsory saluting of the American flag in
school was unconstitutional.

THE WARREN COURT

The years during which Chief Justice Earl Warren sat
on the U.S. Supreme Court (1953-1969) proved to
be among the most active in its history. This era was
epitomized by the Court’s decision in Brown v. Board
of Education, 347 U.S. 483 (1954), to reverse the
Plessy precedent (1896) and declare that racial segre-
gation would no longer be tolerated. Within ten years,
the Supreme Court had also declared in Baker v. Carr,
369 U.S. 186 (1962), that it would no longer regard
matters of state legislative apportionment to be
“political questions” immune from judicial review.
The Court went on in dozens of cases to strike down
malapportioned state legislative and congressional
districts.

The Court increasingly took on matters of church
and state, as in its decision in Engel v. Vitale, 370
U.S. 421 (1962), outlawing public prayer in public
schools, and in Abington School District v. Schempp,
374 U.S. 203 (1963), outlawing Bible-reading in the
same venue. It turned greater attention to protections
for freedom of speech, widening this freedom to in-
clude materials previously regulated as pornographic,
and ultimately providing greater safeguards against the
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abuse of libel suits. The Court further ruled in Bran-
denburg v. Obio, 395 U.S. 444 (1969), that provoc-
ative political speech could be suppressed only when
it posed an imminent threat of lawless action and not,
as held in previous Court decisions, when it was
thought to have a “bad tendency” or to pose “a clear
and present danger.”

The Warren Court also became increasingly con-
cerned about state administration of criminal justice.
It applied provisions to state police that had once ap-
plied only to the national government. In Gideon v.
Wainwright, 372 U.S. 335 (1963), the Court ex-
tended the right to counsel to indigents in felony
cases; in Mapp v. Obio, 367 U.S. 643 (1961), it
applied the exclusionary rule to prohibit the state’s use
of illegally gathered evidence at trial; and in Miranda
v. Arizona, 384 U.S. 436 (1966), it provided that po-
lice officers must warn suspects of their rights before
beginning custodial interrogation. Over time, there
were few provisions in the Bill of Rights that the
Court had not applied to both state and national gov-
ernments. Often these rights were significantly wid-
ened. By the end of Chief Justice Warren’s tenure, the
Court was venturing into new areas, as in Griswold v.
Connecticut, 381 U.S. 479 (1965), in which the Court
either created, or recognized, depending on one’s
viewpoint, a right to privacy in striking down state
laws restricting the use of contraception.

On the flip side, the Warren Court years were ac-
companied by the Cold War, McCarthyism, and the
Communist witch-hunts of the 1950s. Rooted in fears
and prejudices not much different from those that an-
imated the Salem witch trials of the seventeenth cen-
tury, Senator Joseph McCarthy (R-WI), Senator
Richard Nixon (R-CA), and the House Un-American
Activities Committee investigated scores of individuals
suspected of being Communists or subversives, and
these inquiries led to the dismissal or blacklisting of
many individuals based simply upon their political
views. Later in the 1960s, ]J. Edgar Hoover, head of
the Federal Bureau of Investigation, aided those efforts
by spying on individuals suspected as being Com-
munists, such as Martin Luther King Jr. The Depart-
ment of Justice, through its Attorney General’s List of
Subversive Organizations, also kept tabs on civil rights
and eventually Vietnam War protesters. Yet in cases

such as Watkins v. United States, 354 U.S. 178 (1957),
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Barenblatt v. United States, 360 U.S. 109 (1959), and
Brandenburg v. Ohbio, 395 U.S. 444 (1969), the War-
ren Court engaged in a checkered but eventually suc-
cessful battle to protect free speech rights of dissidents
and demonstrators.

THE BURGER AND REHNQUIST YEARS

President Richard M. Nixon’s appointment of Warren
E. Burger as chief justice in 1969 was supposed to
signal a retreat from many of the Warren Court’s
more controversial decisions, but neither Burger’s ten-
ure (until 1986) nor the service of his successor, Chief
Justice William H. Rehnquist (1986—present) put an
end to judicial activism. Generally, the Court took
only baby steps backward—for example, recognizing
the “inevitable-discovery” exception to the exclusion-
ary rule and the “plain-view” exception to the warrant
requirement—rather than sounding a full retreat.

Moreover, in some areas the Court appeared to be
carried by the momentum of previous years. The
Court asserted its power and arguably struck a blow
for liberty when it invalidated President Nixon’s as-
sertion of executive privilege in United States v. Nixon,
418 U.S. 683 (1974). In Roe v. Wade, 410 U.S. 113
(1973), the Court extended the right to privacy to
cover most abortions, especially those in the first two
trimesters. In 2003 in Lawrence v. Texas, 539 U.S.
558, the Court further ruled that this privacy right
covered private consensual homosexual conduct.

Similarly, the Court increasingly accepted argu-
ments that the Equal Protection Clause should apply
not only to racial minorities but also to women, ali-
ens, and other minorities. Beginning with its decision
in Furman v. Georgia, 408 U.S. 238 (1972), the Court
actively applied the Eighth Amendment provision
prohibiting cruel and unusual punishments to cases
involving capital punishment.

The Court issued increasingly liberal decisions re-
lated to freedom of speech, striking down a govern-
ment injunction in New York Times Co. v. United
States, 403 U.S. 713 (1971), against publication of
the Pentagon Papers, and gradually widening protec-
tions for symbolic and commercial speech. The Court
continued to qualify but did not abandon earlier land-
marks in Fourth and Fifth Amendment law.

Another important trend during the Burger years
was a movement in which state courts became increas-
ingly more aggressive toward using their own consti-
tutions to protect individual rights. Spurred on by
Justice William J. Brennan Jr. in a 1975 article urging
state courts to protect civil liberties, state courts in
New Jersey, New York, California, and elsewhere ar-
ticulated important decisions in the areas of free
speech, privacy, and abortion rights.

THE TWENTY-FIRST CENTURY

As the nation entered a new century, Americans con-
tinued to express pride in their form of government
and in the liberties that it guarantees. The threat of
terrorism supplanted the threat of communism, es-
pecially after the attacks on Washington, D.C., and
New York City on September 11, 2001, after which
the national government asked for increased powers
to detain and try those who have attacked, or are
thought to pose threats to, the United States. Today,
this is the central focus of the Patriot Act, which Pres-
ident George W. Bush and his first attorney general,
John Ashcroft, had advanced as a means of combating
the terrorist threat. The federal courts initially seemed
to be unsympathetic to efforts to curtail criminal due
process rights, and librarians around the country be-
came heroes to many readers in declining to disclose
to the government who has been reading what books,
a requirement in the Patriot Act. Whatever the uld-
mate judgment on the constitutionality of this law, it
will not be the last law that poses questions about the
relationship between liberty and national security.

The American people must continue to recognize
that balance needs to be maintained between govern-
ment power and personal liberty. Justice Robert H.
Jackson once observed that those who attempt to
eliminate dissent may end up with the “unanimity of
the graveyard.” As long as the Constitution, the Bill
of Rights, and subsequent amendments are honored
and enforced, the United States will avoid such en-
forced unanimity.

David Schultz and John R. Vile
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Abington School District v.
Schempp (1963)

Abington School District v. Schempp, 374 U.S. 203
(1963), represented the U.S. Supreme Court’s at-
tempt to clarify its past First Amendment rulings
dealing with religion and to establish guidelines as
to permissible and impermissible practices in the
public schools. Although not the first major case
dealing with Establishment Clause doctrine, Abing-
ton also sought to resolve the tension between the
two constitutional components of religious freedom
contained in the First Amendment, which mandates
that “Congress shall make no law respecting an es-
tablishment of religion, or prohibiting the free exer-
cise thereof” (thus termed the Establishment Clause
and the Free Exercise Clause). This prohibition ex-
tends to state legislatures through incorporation into
the Due Process Clause of the Fourteenth Amend-
ment. In Abington, the justices struggled with the
claim that an absolute insistence on government
“neutrality” toward religion might, in fact, promote
what Justice Arthur J. Goldberg termed a “brooding
and pervasive devotion to the secular and a passive, or
even active, hostility to the religious.” In short, a too
rigorous application of the Establishment Clause
might well result in a violation of the Free Exercise
Clause.

In Abington, the Court assessed the constitution-
ality of Pennsylvania and Maryland statutes requiring
public schools to engage in a Bible reading and the
recitation of the Lord’s Prayer at the beginning of each
day. The Edward Lewis Schempp family, Unitarians
in Pennsylvania, and Madalyn Murray, an atheist

whose son (then also an atheist) attended public
school in Baltimore, challenged the statutes. The
Court heard the cases together because the two stat-
utes were nearly identical in their requirements and
impact. In the Pennsylvania case, the lower courts
struck down the statute, holding that the morning
exercises impermissibly promoted religion. In the
Maryland case, the lower courts held that the exercises
did not violate the Establishment Clause and were
permissible. The Supreme Court’s task was to resolve
the contradiction among the lower federal courts and
to provide guidance to them in interpreting the Es-
tablishment Clause.

Justice Tom C. Clark, who wrote the Court’s opin-
ion, reviewed prior rulings related to the Establish-
ment Clause and suggested a test: The Court should
inquire as to the purpose of the statute and to its
primary effect. If either the statute’s purpose or effect
advanced or inhibited religion, then the statute vio-
lated the Establishment Clause. This test was the pre-
cursor to the three-pronged test that later would be
developed in Lemon v. Kurtzman, 403 U.S. 602
(1971).

Both states claimed that the statutes advanced the
secular (versus religious) purpose of promoting moral
values. Furthermore, the exercises were strictly vol-
untary—parents could excuse their children from
the exercises by submitting a written request. Be-
cause the exercises were voluntary, the states con-
tended, they could not be said to promote religion.
Justice Clark, along with all of his fellow justices
except Justice Potter Stewart, was unconvinced by
the states’ claim. The use of the Holy Bible (with the
King James version preferred), combined with the
recitation of the Lord’s Prayer, gave a specifically
Christian, even Protestant, cast to the exercises. The
states’ purpose in promoting moral values could be
accomplished without incorporating Christian theol-
ogy and prayers. Justice William O. Douglas, in a
concurring opinion, identified a second Establish-
ment Clause violation: The statutes required the
schools to use their facilities and funds to support
the exercises, thus devoting resources to activities
with religious content. Douglas considered this vio-
lation as serious as the one emphasized by the ma-

jority.  The opinion by Justice Clark and the
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concurrences by Justices Douglas, Goldberg, and
William J. Brennan Jr. all recognized the tension be-
tween limiting the state’s ability to encourage reli-
gion and yet allowing individuals who wished to
participate an opportunity to exercise their beliefs at
the beginning of the day. However, eight of the
nine justices agreed that the statutes in question in-
volved the state so directly in sectarian activities so
as effectively to represent an “establishment” of
religion.

Justice Stewart was the sole dissenter in the case.
He expressed discomfort with the newly articulated
test of “purpose and primary effect,” arguing that
mechanistic definitions would be insensitive to the
vital role religion plays in the lives of many Ameri-
cans. He was not willing to declare the statutes in
question constitutional but rather wanted the cases
remanded to the lower courts so that further evi-
dence could be taken. Stewart’s primary concern was
that the Court’s ruling, by forbidding religious exer-
cises in the public schools, might place religion at a
disadvantage. To prohibit religious practice would
also violate the Constitution by restricting the “free
exercise thereof.”

Abington v. Schempp provided a much-needed clar-
ification of Establishment Clause doctrine. Although
all but one justice concurred with the result, the num-
ber of separate opinions filed served as evidence of the
conflict among the justices over the proper relation-
ship between the state and religious practice.

Sara Zeigler

See also: Establishment Clause; First Amendment;
Free Exercise Clause; Incorporation Doctrine; Lemon
v. Kurtzman; Separation of Church and State.
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Abood v. Detroit Board of
Education (1977)

In Abood v. Detroit Board of Education, 431 U.S. 209
(1977), the U.S. Supreme Court considered whether
the Detroit Board of Education could require teachers
to pay a union fee as a condition of employment. The
Court held that the mandatory fee was constitutional
to the extent it funded union activities relating to col-
lective bargaining, but that the fee system violated the
teachers’ First and Fourteenth Amendment rights to
freedom of expression and association to the extent it
forced nonunion teachers to fund the union’s political
and ideological activities.

At issue in Abood was an “agency shop” clause con-
tained in the 1971 collective bargaining agreement be-
tween the Detroit Board of Education and the Detroit
Federation of Teachers, the union that represented
teachers employed by Detroit. The agency-shop clause
required teachers either to join the union and pay
union dues, or if the teachers did not become union
members, to pay the union a service charge equal to
the normal union dues. Several teachers sued the
board of education and the union in state court,
claiming that requiring them to pay the union a ser-
vice fee violated their First and Fourteenth Amend-
ment rights to freedom of expression and association.
The state trial and appellate courts held that the
agency-shop clause was not per se unconstitutional.
The plaintiffs appealed to the U.S. Supreme Court.

The Court in Abood initially recognized that “[t]o
compel employees financially to support their
collective-bargaining representative has an impact
upon their First Amendment interests.” However, re-
lying on precedent, the Court concluded that the gov-
ernment’s strong interest in supporting labor relations
permitted some interference with the teachers’ free-
dom of association caused by the agency-shop agree-
ment; thus, the board could force teachers to pay a
fee for union expenses related to collective bargaining,
contract administration, and the handling of griev-
ances. However, the Court concluded that the union’s
use of fees to pay for political or ideological speech or
activities unrelated to union representation violated
the teachers’” First and Fourteenth Amendment rights
to freedom of expression and association. The plain-



tiffs were entitled to an appropriate remedy, the Court
concluded, such as a refund of the portion of fees used
for political expenditures and a reduction in the future
fees charged, based on the amount of funds the union
used for political and ideological activities.

Abood made clear that forcing nonunion members
to fund a union’s ideological and political activities
violates the dissenting employees’ rights to freedom of
expression and association. Still, in cases since Abood,
the courts have struggled to draw the line between
those impermissible activities and other activities le-
gitimately related to collective bargaining and contract
negotiations.

Margot O’Brien

See also: First Amendment; Fourteenth Amendment;
Labor Union Rights.
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Abrams v. United States (1919)

Abrams v. United States, 250 U.S. 616 (1919), is one
of a number of cases in which the U.S. Supreme
Court upheld the conviction of individuals who crit-
icized the U.S. government and its policies during
World War I against challenges that these convictions
violated the freedom of speech and press protected by
the First Amendment to the Constitution. Jacob
Abrams and fellow defendants were anarchists and/or
socialists who had immigrated to the United States
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from Russia. After printing and distributing materials
that were especially critical of U.S. military interven-
tion in Russia, they were convicted in a U.S. district
court of violating an amended provision of the Espi-
onage Act of 1917 that punished conspiracy to print
abusive language about the form of the U.S. govern-
ment, to bring it into scorn or contempt, or to inter-
fere with its recruiting service.

Justice John H. Clarke wrote the seven—two opin-
ion upholding the convictions. He relied on Schenck
v. United States, 249 U.S. 47 (1919), and other Court
rulings holding that Congress could suppress speech
that presented a “clear and present danger.” Such
threats were especially likely to be posed during times
of war.

The dissenting opinion by Oliver Wendell Holmes
Jr. has received far more attention. Although Holmes
authored the Schenck decision, he dissented from
Abrams, indicating a shift to an even more libertarian
approach to the subject. He did not believe Abrams
and other defendants had specifically targeted the gov-
ernment of the United States or its recruiting services,
but more important, he did not think the defendants’
criticisms had posed an “imminent danger” to the na-
tion. Fearing that the defendants were being prose-
cuted for holding to a “creed of ignorance and
immaturity” rather than for specific actions, Justice
Holmes argued that “fighting faiths” should be pro-
tected. In his view, the best way to ensure progress
was through “free trade in ideas,” and “the best test
of truth is the power of the thought to get itself ac-
cepted in the competition of the market.” Holmes
portrayed democracy, like life, as an “experiment” and
contended that the First Amendment prohibited pros-
ecutions, permitted in England at the time of the
American founding, for seditious libel. Justice Louis
D. Brandeis joined Justice Holmes’s dissent.

Holmes’s more liberal view of speech was reflected
in the Supreme Court’s later opinion in Brandenburg
v. Obio, 395 U.S. 444 (1969): In overturning a con-
viction for a speech calling for “revengence” [sic] de-
livered at a Ku Klux Klan rally, the Court declared
that Clarence Brandenburg’s speech did not pose the
threat of “imminent lawless action.”

John R. Vile
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See also: Brandenburg v. Ohio; Clear and Present Dan-
ger; Espionage Act of 1917; First Amendment;
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Academic Freedom

Academic freedom is commonly perceived as the right
of college and university professors to teach and to
engage in research and publication without undue re-
strictions placed on these activities. Yet academic free-
dom is more far-reaching: It protects not only
professors but also teachers in elementary and second-
ary schools and students at all educational levels, in
both public and private educational settings. The
modern concept of academic freedom derives from the
principles of Lebrfreibeit (freedom to teach) and Lern-
freibeit (freedom to learn), which were formulated and
practiced by the University of Berlin in the early nine-
teenth century. According to the German philosopher
Johann Gottlieb Fichte, a university can achieve its
intellectual goals only if it is free from outside pres-
sures. Nevertheless, academic freedom has been
threatened by social constraints, advances in scientific
knowledge, government regulation, and religious, so-
cial, and political movements.

In the United States, academic freedom is associ-
ated with the First Amendment’s protection of free-
dom of expression. Although the amendment does not
protect academic freedom per se, it protects the ex-
pression of ideas within public colleges and universi-
ties from government regulation. Some courts have
recognized a relationship between academic freedom
and First Amendment rights, but the U.S. Supreme
Court did not associate the two until relatively re-
cently, and it has yet to define the scope of those
rights. In the 1950s and 1960s, academic-freedom
cases involved protecting faculty and educational in-
stitutions from external pressures, such as might be

involved in overly intrusive governmental investiga-

tions. Since the 1970s, court cases have focused
mainly on the conflict between the academic-freedom
rights of faculty versus institutional freedom.

The roots of academic freedom can be traced to
when Socrates defended himself
against charges of corrupting the youth of Athens by

ancient Greece,

his teachings. The seeds of the modern concept of
academic freedom were sown in the twelfth century
with the establishment of the first universities in Eu-
rope. They were founded by the Catholic Church,
and the scope of their curricula was narrowly tailored
to meet the demands of both religious and govern-
mental authority. Teachers and students had limited
academic freedom and were expected to affirm essen-
tial Christian doctrines. The sixteenth-century Prot-
estant Reformation resulted in even greater restrictions
on the scope of academic freedom.

The principle of academic freedom grew and de-
veloped during the Enlightenment. In the eighteenth
and nineteenth centuries, scholars working outside of
universities, such as philosophers Thomas Hobbes,
John Locke, Jeremy Bentham, and Herbert Spencer,
biologist Thomas Huxley, economist David Ricardo,
writer Frangois Voltaire, and naturalist Charles Dar-
win, developed the scientific method. Their ideas fil-
tered into the universities and helped to secularize
them, but not without controversy. For example,
Charles Darwin’s Origin of Species (1859), which ar-
ticulated his theory of evolution, led to the harassment
and dismissal of some professors who attempted to
teach it in the classroom.

In colonial America, the first universities also were
established by religious groups and were dedicated to
training ministers. Harvard College was founded in
1636 as an institution for teaching the faith to its
members and for training ministers. Most other early
American colleges had similar missions. These insti-
tutions were headed by boards of trustees and presi-
dents who exerted a heavy measure of control over
what was taught. Yet despite their religious origins,
these colleges provided the young men of the day with
a liberal education and instilled the notion of serving
the public. Faculty members sometimes also offered
public lectures. When former U.S. president Thomas
Jefterson founded the University of Virginia in 1819,
he pledged that it would be based “upon the illimit-
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Academic freedom protects college and university professors, teachers in elementary and secondary schools, and students
at all educational levels, in both public and private educational settings. (@ Nita Winter/The Image Works)

able freedom of the human mind to explore and ex-
pose every subject susceptible of its contemplation.”
Religiously affiliated colleges dominated American
higher education until the Civil War. Their teachers
suffered serious challenges to their freedom to teach
from a variety of sources, including advances in sci-
ence and technology and the issue of slavery. After the
Civil War, the environment of higher education

changed, as scholars and professors began to teach and
research more secular subjects. Yet their activities were
still subject to severe scrutiny. In 1894, Richard T.
Ely, a proponent of the Social Gospel movement, was
dismissed from his position at the University of Wis-
consin, allegedly for teaching socialism. He was later
vindicated, but his ordeal led to the founding of the

American  Association of University Professors
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(AAUP) by philosophers John Dewey and Arthur
Lovejoy in 1915. The AAUP codified the concept of
academic freedom around the premises that freedom
was a necessary condition for a university’s existence
and that tenure for faculty would ensure job security.

Threats to academic freedom continued through-
out the twentieth century. During World War I, some
university professors were accused of holding pro-
German sentiments. Toward the end of World War
II, the Servicemen’s Readjustment Act of 1944 (the
GI Bill) provided financial assistance to enable war
veterans to earn college degrees. The role of the uni-
versity in society and government expanded, but with
this expansion came further threats to academic free-
dom. The Cold War and the “red scare” of the late
1940s and 1950s led to congressional investigations
of citizens’ loyalty to the United States. Loyalty oaths
were required of federal employees, and many states
enacted similar laws for state employees, including
teachers. During this time, the courts began to define
the parameters of academic freedom.

In Sweezy v. New Hampshire, 354 U.S. 234 (1957),
the Court ruled that government inquiry into the
content of a University of New Hampshire professor’s
lecture invaded the professor’s liberties “in the areas
of academic freedom and political expression—areas
in which government should be extremely reticent to
tread.” In Keyishian v. Board of Regents, 385 U.S. 589
(1967), the Court upheld faculty members’ First
Amendment rights against a state law requiring them
to sign loyalty oaths. The Court declared that “Our
nation is deeply committed to safeguarding academic
freedom, which is of transcendent value to all of us
and not merely to the teachers concerned. That free-
dom is therefore a special concern of the First Amend-
ment, which does not tolerate laws that cast a pall of
orthodoxy over the classroom.”

The 1960s saw waves of student and faculty pro-
tests over U.S. intervention in Vietnam. The civil
rights movement transformed the complexion of col-
leges and universities and led to demands for social
justice on the part of many students and professors.
Congress passed the Civil Rights Act of 1964 prohib-
iting, among other things, discrimination in education
and employment. This and other federal legislation of
the 1960s through the 1990s mandating equality were

accompanied by a plethora of government regulations

that applied to public schools and public institutions
of higher learning. They exacerbated the conflicts over
faculty hiring and promotion, course development
and content, and student admissions, on the one
hand, and academic freedom of faculty and educa-
tional institutions, on the other. Charges of sexual ha-
rassment and sexual and racial discrimination
sometimes pitted freedom of expression against equal
rights under the Fourteenth Amendment. Some of
these controversies found their way into the courts.
Compliance with federally mandated affirmative ac-
tion programs led to charges of reverse discrimination
on some campuses and mandatory sexual harassment
and sensitivity training sessions for faculty and staff.
Debates about political correctness on campus, dis-
putes over campus speech codes, hate speech, and the
development of gay and lesbian studies, black studies,
and women’s studies programs led to friction and fac-
tionalism within some universities. In addition, a new
movement across the country to initiate post-tenure
review of tenured faculty threatened further to under-
mine academic freedom.

The new millennium ushered in yet more risks.
The ubiquitous presence and utility of the Internet as
a means of communication and learning, including
distance education, e-mail as a form of communica-
tion, and the creation of faculty and student Web
pages, pose several threats to academic freedom. Con-
gressional attempts to prevent children from accessing
pornography and indecent material on the Internet
involve serious First Amendment issues and could
negatively affect academic freedom by restricting ac-
cess to material over the Internet.

International and domestic terrorism, particularly
the intentional crashing of airplanes into the World
Trade Center in New York City and the Pentagon in
Washington, D.C., on September 11, 2001, and ad-
ditional terrorist actions against U.S. interests at home
and abroad led to more restrictive federal laws to pro-
tect national security. In particular, the USA Patriot
Act passed in 2001 grants federal law enforcement
agencies increased authority over surveillance, includ-
ing electronic surveillance of university computer fa-
cilities, e-mail, and library resources. These new
threats pose both a challenge and an opportunity for
educational institutions and those who work and learn
in them. The challenge is to maintain free and open



discourse in educational institutions; the opportunity
is to instill in new generations a healthy respect for
freedom of inquiry and freedom of expression.

Judith Haydel and Henry B. Sirgo

See also: Congressional Investigations; First Amend-
ment; Loyalty Oaths; McCarthy, Joseph; Patriot Act;
Red Scare.
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Actual Malice

The term “actual malice” is a technical concept. It
derives from case law dealing with defamation (libel
and slander) of an individual in the “public eye,” also
called a “public figure,” who claims damage to repu-
tation from false, published material. To prove actual
malice, a public figure must meet a tough test devised
by the U.S. Supreme Court. The test requires an in-
dividual claiming injury from publication to show
that the statement was made “with knowledge that it
was false or with reckless disregard of whether it was
false or not.”

The First Amendment to the U.S. Constitution
guarantees that persons may speak and write freely
and without fear of reprisal. This freedom is not with-
out limitation. The law of libel imposes certain duties
on a speaker not knowingly or carelessly to speak or
write falsehoods that damage reputation. In the case
of an ordinary citizen, the words do not necessarily
have to cause economic or emotional harm. The re-
quirements generally are that the speaker or writer has
(1) published a (2) false statement of fact accusing (3)
an identifiable plaintiff (the complaining party) of (4)
a crime, professional or business ineptness, lack of
chastity, or contagion with a loathsome disease, pub-
lishing (5) with the requisite level of fault and (6)
unprotected by any privilege.

The level of fault differs for public figures versus
ordinary private citizens. A public official is subject to
the higher standard of “actual malice” because the
courts wish to encourage “uninhibited, robust and
wide-open debate” on the actions of the holders of
public office. This is typically accomplished in pub-
lished media accounts about such actions.

The standard for a legal action against a public fig-
ure is embodied in New York Times Co. v. Sullivan,
376 U.S. 254 (1964), which was decided by the U.S.
Supreme Court during the turmoil of the civil rights
struggles. The case arose out of an advertisement
placed in the New York Times in March 1960 by an
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advocacy group named Committee to Defend Martin
Luther King and the Struggle for Freedom in the
South. The advertisement was titled “Heed Their Ris-
ing Voices” and was signed by committee officers and
by prominent people who were well known for their
support of the civil rights movement. The broadside
solicited funds for legal fees and expenses to defend
Dr. Martin Luther King Jr. from a variety of charges
in Montgomery, Alabama.

The New York Times had distributed 394 copies of
the newspaper containing the offending statements in
the state of Alabama, thirty-five of which were dis-
tributed in Montgomery County. The publication re-
cited facts, protested various state actions and
repression, and sought funds. No individual was
named in the ad, but it used exaggeration and con-
tained a number of factual errors in regard to police
conduct. Thirteen individuals filed libel suits against
the newspaper. All of the plaintiffs in the various suits
were city and county officials in Montgomery. One of
the county commissioners, L.B. Sullivan, obtained the
first judgment, which was for $500,000. By the time
the case reached the U.S. Supreme Court, after having
been upheld by the Alabama Supreme Court, a second
libel judgment in the same amount had been awarded
to another of the complaining officials.

The U.S. Supreme Court reversed the state court
on the basis that it had inadequately protected First
Amendment rights, and it established the actual-
malice standard to govern future cases involving pub-
lic figures. Justice Hugo L. Black said he wanted to
maintain “an American press virile enough to publish
unpopular views on public affairs and bold enough to
criticize the conduct of public officials.” The Court
did not think the advertisement should go unpro-
tected simply because it had been paid for, and thus
opened up protections for commercial speech.

The News Reporter’s Handbook on Law and Courts
provides this guidance for reporting on public officials
and public figures: “Persons who become involved in
public controversies or thrust themselves into the fore-
front of public issues, even if only for brief periods,
may be considered ‘public figures’ for purposes of
news reports regarding those controversies or issues.”
This publication further states, “The burden is on the
public official or public figure to show that the media

printed the allegedly libelous statement with actual
malice.”

Thus, public figures who would have solid cases
where advocacy or negligence has tarred a reputation
through falsehoods have a difficult burden of proof,
and the courts are more concerned about intent than
about truth or falsity. Because of Sullivan, the courts
try to discern the mind of the author or broadcaster.
This problem became reality when the Court decided
Herbert v. Lando, 441 U.S. 153 (1979), in which it
upheld the right of a plaintiff alleging libel to inquire
into the editorial processes that had gone into the pro-
duction of a television documentary. Although the
Court claimed its decision rested on common law,
wherein malice was always actionable, the practical ef-
fect merely intensified the search for notes, memo-
randa, and other indications of the author’s thought
process.

The consequences of the rules become especially
troubling when the party claiming injury is not nec-
essarily a public figure. An example might be when
the parents of a murdered child are alleged to be the
murderers by a sensation-seeking tabloid. They are
not in the public eye willingly but instead find them-
selves hurled into the limelight. Which standard is to
apply, negligence or actual malice? If they are not pub-
lic figures, they merely have to prove that the tabloid
did little or no investigation. If they must prove actual
malice, the tabloid has reason to destroy notes and
internal memoranda as a regular office practice, mak-
ing the process of vindication doubly difficult.

The consequence in either situation is that citizens
may be discouraged from entering public life because
of the problem of protecting a good name. As Shake-
speare wrote in the third act of Othello: “But he that
filches from me my good name; Robs me of that
which not enriches him; And makes me poor indeed.”

The problem was revisited in later cases, such as
Coughlin v. Westinghouse Broadcasting and Cable, Inc.,
476 U.S. 1187 (1986), in which the Court majority
refused to review lower-court decisions dismissing a
police officer’s libel suit. Dissenting from this denial
of certiorari, Justice William H. Rehnquist and Chief
Justice Warren Burger called for a reexamination of
Sullivan. Absent such a reappraisal, the actual-malice
test will continue to serve as the standard in cases

involving alleged libel of public figures. The test does



not make it easy for public figures who are seeking to
prove damages, but its difficulty stems from the
Court’s desire that the standard will preserve robust

debate.
Stanley Morris

See also: Commercial Speech; First Amendment; Hus-
tler Magazine, Inc. v. Falwell; Libel; New York Times
Co. v. Sullivan; Slander.
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Adamson v. California (1947)

In Adamson v. California, 332 U.S. 46 (1947), the
U.S. Supreme Court upheld a murder conviction de-
spite claims by the defendant that the prosecutor’s
comments about his refusal to testify at trial violated
his due process rights. The defendant, Admiral Dewey
Adamson, was accused of breaking into the Los An-
geles home of a sixty-four-year-old widow and sub-
sequently murdering her. During the trial, Adamson
refused to testify in his own defense, and the prose-
cutor suggested that the jury could take the defen-
dant’s silence as evidence of guilt. The underlying
issue in the case was the degree to which the right
against self-incrimination provided in the Fifth
Amendment was to be applied, if at all, to the states
via the Due Process Clause of the Fourteenth Amend-
ment under the doctrine of incorporation.
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Adamson had refused to testify in his own behalf
because of a prior criminal history. He believed his
testimony would open the door for the prosecution to
impeach his credibility based on that prior record and
thus would violate his right against self-incrimination.

California law at the time did not permit the pros-
ecution to force Adamson to testify, but, unlike
federal law at the time, the state did allow the pros-
ecution to comment on his refusal to do so. At the
trial, the prosecutor told the jury that Adamson’s re-
fusal to testify had stripped him of his presumption
of innocence. In his closing argument, the prosecutor
urged the jurors to consider the defendant’s silence as
evidence in reaching their decision: “Counsel [for the
defense] asked you to find the defendant not guilty.
But does the defendant get on the stand and say under
oath, ‘I am not guilty’? Not one word from him. . ..
I leave the case in your hands.”

After a short deliberation, the jury convicted Ad-
amson of burglary and murder. Sentenced as a habit-
ual criminal, he was given life in prison for the
burglary and was sentenced to death in the gas cham-
ber for the murder. Adamson’s attorney appealed un-
successfully to the state supreme court and then to the
U.S. Supreme Court.

Adamson asked the Court to strike down the Cal-
ifornia law that permitted prosecutorial comment on
a defendant’s decision not to testify. He argued that
the law violated his Fifth Amendment protections that
had been made applicable against state power through
the Fourteenth Amendment’s Privileges or Immuni-
ties Clause or its Due Process Clause.

By a narrow five—four majority, the Court upheld
Adamson’s conviction. The majority opinion, written
by Justice Stanley E Reed, ignored almost entirely the
privileges and immunities claim and focused on the
defendant’s due process arguments. The majority rea-
soned, based on the decision in Palko v. Connecticut,
302 U.S. 319 (1937), that the California law did not
result in an unfair trial. The majority did not regard
the right against self-incrimination as a fundamental
right that the writers of the Fourteenth Amendment
had intended to apply to the states.

Although Justice Hugo L. Black was in the minor-
ity, the dissent he wrote, in which Justice William O.
Douglas joined, proved an important harbinger of
change to come. In Adamson, Justice Black lost the
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immediate fight for his position that the Fourteenth
Amendment incorporated all of the first eight amend-
ments as applicable to the states—a view designated
as “total incorporation”—but his dissent in the case
eventually helped to win the war. It was not until
1964 in Malloy v. Hogan, 378 U.S. 1 (1964), that the
Court adopted his reasoning on the right against self-
incrimination, but that holding had significant rami-
fications. The shift required the Court to define when
the right against self-incrimination had been violated.
This line of reasoning built to its climax in the now
famous case of Miranda v. Arizona, 384 U.S. 436
(1966).

David A. May

See also: Fifth Amendment and Self-Incrimination; In-
corporation Doctrine; Miranda v. Arizona.

FURTHER READING

O’Brien, David M. Constitutional Law and Politics: Struggles
for Power and Governmental Responsibility. New York:
W.W. Norton, 1991.

Stephens, Otis H., Jr., and John M. Scheb II. American
Civil Liberties. New York: West, 1999.

Adderley v. Florida (1966)

In Adderley v. Florida, 385 U.S. 39 (1966), a five-
justice majority of the U.S. Supreme Court articulated
limitations on the First Amendment rights of freedom
of speech, assembly, and petition, as applied to the
states under the Fourteenth Amendment, when the
activity is conducted on publicly owned property such
as a jail facility. In upholding a Florida criminal tres-
pass conviction, the Court held that the state has the
same right as private landowners to preserve its prop-
erty for the use to which it is dedicated. Though the
opinion favored the state of Florida, the Court, as in
previous cases such as Brown v. Louisiana, 383 U.S.
131 (1966), continued to be sharply divided over the
constitutional protections afforded protesters on pub-
licly owned property.

The case arose when the petitioners, Harriett Lou-
ise Adderley and thirty-one other students from
Florida A&M University in Tallahassee, began a

demonstration on a nonpublic jail driveway and on
the adjacent county jail premises to protest the arrest
the previous day of their fellow classmates who had
been demonstrating. The protest was lively and in-
cluded singing, dancing, and clapping and may have
been organized in part to protest state policies of racial
segregation. The sheriff’s department ordered the pro-
testers to leave the site and subsequently arrested 107
of the approximately 200 protesters when they refused
to depart. The petitioners were charged and convicted
by a jury under Florida law for trespass with a mali-
cious or mischievous intent (821.18 of the Florida
statutes). Florida’s lower appellate courts affirmed the
convictions.

The U.S. Supreme Court was split over the case.
Justice Hugo L. Black, writing for the majority
(Justices Byron R. White, Tom C. Clark, John M.
Harlan, and Potter Stewart), argued that previous de-
cisions favoring protesters were not applicable to the
instant case because those individuals were not pro-
testing on property open to the public. Black noted
that the sheriff, as custodian of the jail, had the power
to direct the protesters to leave the property The ma-
jority dismissed additional arguments concerning the
breadth and scope of the trespass statute. Black wrote
that the Florida law was not unconstitutionally broad,
and that the trespass statute was narrowly tailored and
aimed at conduct of a limited kind. This allowed
Black to distinguish previous Supreme Court deci-
sions in Edwards v. South Carolina, 372 U.S. 229
(1963), and Cox v. Louisiana, 379 U.S. 536 (1965).

Justice William O. Douglas, joined by Chief Justice
Earl Warren and Justices William ]. Brennan Jr. and
Abe Fortas, authored a dissenting opinion. Douglas
argued that a jail was a public forum that constituted
a seat of government and was therefore a legitimate
target of protests. Douglas noted that the protest was
peaceful and did not prevent the normal operation of
the jail. He further contended that in previous cases
the Court had restricted the applicability of state stat-
utes in public-forum cases. Douglas also made a more
pragmatic contention when he pointed out that the
restriction of these types of protests would lead to
frustration from the aggrieved. He concluded that a
trespass law should not be used to thwart citizens at-
tempting to protest to the government.



The Adderley decision constituted a limited reversal
in free speech jurisprudence. The limitations on the
scope and locations of protests would be litigated
again later with a more successful outcome for the
protesters, as in Grayned v. City of Rockford, 408 U.S.
104 (1972), and Carey v. Brown, 447 U.S. 455
(1980). Nonetheless, Adderley continues to be an im-
portant precedent for the limitation of free speech
rights on publicly owned property, as seen in Geer v.
Spock, 424 U.S. 828 (1976), and United States v.
Grace, 457 U.S. 393 (1983).

Kevin M. Wagner

See also: First Amendment; Public Forum; Right to
Petition.
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Administrative Searches

Most people imagine the protection against unrea-
sonable searches and seizures provided by the Fourth
Amendment to the Constitution as being applica-
ble in the context of criminal investigations, but
the Fourth Amendment also comes into play when
administrative agencies seek to conduct health and

safety The U.S. Court,

however, initially treated these and other administra-

inspections. Supreme

tive searches as outside the purview of the Fourth
Amendment.

The Court first explicitly considered the constitu-
tionality of warrantless administrative searches in

Frank v. Maryland, 359 U.S. 360 (1959). In this case,
a health inspector for Baltimore, Maryland, as part of
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an inspection of area houses in response to a com-
plaint regarding a rat infestation, sought permission
from the appellant to inspect the basement of his
house after an external inspection uncovered large
quantities of rodent feces at the rear of the house.
The appellant declined to grant permission, and the
health inspector returned the next day, again seeking
permission to inspect the basement but this time in
the company of two police officers. The appellant re-
fused entry again, whereupon the health inspector
swore out a warrant for his arrest in accordance with
city health codes that required compliance with re-
quests for entry when a public nuisance was suspected.
In a five—four decision, the Court affirmed the ap-
pellant’s conviction, holding that such searches did
not constitute a violation of due process nor did they
encroach in any meaningful way on an individual’s
right to privacy. In arriving at this decision, the Court
focused on the fact that the purpose of the inspection
was not to seek out evidence of criminal wrongdoing
but rather only to ensure compliance with community
health standards.

The Court signaled a reversal of sorts eight years
later in its ruling in Camara v. Municipal Court, 387
U.S. 523 (1967). At issue was a tenant’s use of the
rear portion of commercial space he leased as residen-
tial quarters in violation of the housing code of the
city of San Francisco. After refusing entrance to in-
spectors three times, the tenant was arrested despite
his argument that the housing code authorizing such
an inspection in the absence of a warrant was a vio-
lation of the Fourth Amendment. In ruling in the
tenant’s favor, the Court asserted that no matter how
carefully a statutory scheme was drawn to ensure safe-
guards against Fourth Amendment violations, proba-
ble cause was an element that must be determined by
a neutral magistrate in the issuance of a search warrant
rather than by an agency or inspector.

In See v. City of Seattle, 387 U.S. 541 (1967), de-
cided the same day as Camara, the Court likewise
found the warrant requirement to apply to the in-
spection of commercial premises. In See, fire inspec-
tors had sought to search a locked commercial
warchouse. In its decision, the Court said, “The busi-
nessman, like the occupant of a residence, has a con-
stitutional right to go about his business free from
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unreasonable official entries upon his private com-
mercial property. The businessman, too, has that
right placed in jeopardy if the decision to enter and
inspect for violation of regulatory laws can be made
and enforced by the inspector in the field without of-
ficial authority evidenced by a warrant.” The only
two exceptions to the warrant requirement recog-
nized by the Court were inspections with permission
of the occupant and inspections of areas open to the
public.

The Court’s subsequent decisions affirmed the
applicability of the Fourth Amendment’s warrant re-
quirement to administrative searches but simultane-
ously carved out permissible exceptions, the most
notable being the licensing exception, which the
Court first addressed in Colonnade Catering Corp. v.
United States, 397 U.S. 72 (1970). An employee of
the Bureau of Alcohol, and Firearms
(BATF), the agency responsible for federal regulation

Tobacco,

of the liquor industry, attended a party (as a guest)
held on Colonnade’s property and observed what ap-
peared to be a violation of federal excise tax law.
When BATF agents arrived later, however, they were
denied access to a locked storeroom because, accord-
ing to the defendant, they did not have a search war-
rant. The agents subsequently broke into the locked
storeroom and seized the bottles of liquor at the heart
of the controversy. In rendering its decision, the Court
found in favor of the catering company, relying on
the statutory language, which authorized fines but did
not specifically authorize forced entry in the event that
permission to enter was not granted. Despite finding
in favor of the catering company, the Court empha-
sized that Congress did indeed have broad regulatory
authority, including the authority to authorize admin-
istrative searches, for certain industries with a history
of governmental regulation.

In subsequent cases, the Court extended this ex-
ception to cover firearms dealers in United States v.
Biswell, 406 U.S. 311 (1972). The Court made clear
that the exception applied only to industries that his-
torically were pervasively regulated, as it reaffirmed in
Marshall v. Barlow’s, Inc., 436 U.S. 307 (1978), in
limiting a warrantless search of an electrical and
plumbing supply business, or to industries with estab-
lished histories of unsafe working conditions such as

mines, as was the case in Donovan v. Dewey, 452 U.S.
594 (1981).

The Court distinguished between criminal searches
pursuant to penal law versus administrative inspec-
tions pursuant to regulatory statutes on the basis of
their consequences. In Wyman v. James, 400 U.S. 309
(1971), a recipient of Aid to Families with Dependent
Children (AFDC) declined to grant permission to a
social worker for a home visit; accordingly, her AFDC
benefits were terminated. Five justices led by Harry
A. Blackmun declined to find the social worker’s visit
akin to a search that would fall under the Fourth
Amendment. In a concurring opinion, Justice Byron
R. White disagreed with that finding but nonetheless
found the visit constitutionally permissible, since it
served a valid administrative purpose without consti-
tuting an invasive violation of personal privacy. The
justices in the majority highlighted the fact that the
refusal to allow a home visit did not and would not
result in a criminal prosecution of any sort, merely
the termination of AFDC benefits. However, as the
Court asserted in New York v. Burger, 482 U.S. 691
(1987), even if a search undertaken as an administra-
tive inspection did uncover evidence of criminal ac-
tivity and prosecution ensued, that search would
remain constitutionally valid.

Wendy L. Martinek
See also: Search; Search Warrants.
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Adpversarial Versus Inquisitorial

Legal Systems

Modern democratic states use one of two forms of
trial procedure. Countries that follow the common
law, including the United States, England, and most
former British colonies, use adversarial procedures in
which the prosecution and defense gather evidence
and then question witnesses in front of a lay jury. To
make sure the jury reaches a proper verdict, most ad-
versarial systems rely on complex evidentiary rules that
restrict the information the jury can hear; an example
is the rule against hearsay, which generally prohibits a
witness from repeating at trial utterances another
person made to that witness in an out-of-court set-
ting—utterances that thus would not be subject to
cross-examination. The judge’s primary role is to
enforce these evidentiary rules.

By contrast, the civil law world, which comprises
continental Europe and Latin America, uses inquisi-
torial procedures, in which the trial judge determines
the evidence to present, questions witnesses, and
(sometimes with lay jurors) reaches a verdict, which
is often in writing. The prosecution and defense are
limited to making closing speeches. Inquisitorial legal
systems also have fewer restrictive evidentiary rules.

The adversarial system traces its origins to the early
Middle Ages, a time when legal questions were settled
by judicial combats and ordeals, events whose validity
rested on the idea that the results reflected God’s will.
The impetus for the inquisitorial system came later,
with the rise of canon law in the eleventh century.
Canon lawyers replaced the combat and ordeal with
testimony of witnesses and the accused. At the center
of the new system stood the inquisitor, who sought
truth by interviewing witnesses (including the ac-
cused) and applying rigid standards of proof that re-
stricted the use of circumstantial evidence. But the
very rigidity of these rules posed a problem—it was
often impossible to establish guilt without a confes-
sion. The solution was the widespread use of torture,
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especially upon unpopular defendants such as accused
heretics and witches.

These abuses tainted inquisitorial methods in the
eyes of Enlightenment thinkers. The result was a
widespread abandonment of judicial torture, the loos-
ening of rules of proof, and the rise of the prison as
an alternative sanction. These changes helped the in-
quisitorial system survive the reforms brought about
by the French Revolution of 1789. Although the rules
of evidence were relaxed, judges continued to play a
central role in presenting evidence, questioning wit-
nesses, and rendering the verdict.

Supporters of inquisitorial justice, some from the
United States, charge the adversarial system with fa-
voring fairness to the accused over the search for
truth. They also question the reliance on juries and
the rigid evidentiary rules juries require. Defenders of
the adversarial system argue that conflict between the
parties is best designed to bring out the truth, and
they point out the dangers posed by the concentration
of power in the hands of the judge, a state official.
They see juries and evidentiary rules as safeguards
against unjust verdicts.

Greater global interdependence has increased the
confrontation between the two legal systems. This
tension was evident at the post—World War II Nurem-
berg trials of war criminals, during which the accused
complained about the power of prosecutors to cross-
examine witnesses. Such conflicts will continue to
grow with time. War crimes trials, the creation of the
International Criminal Court, and proposals for a uni-
form European code of criminal procedure will force
legal drafters to develop a set of common trial pro-
cedures to facilitate legal participation by parties ac-
customed to both systems.

Robert A. Kahn

See also: Civil Law System; Common Law; Trial by
Jury.
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Aggravating and Mitigating Factors
in Death Penalty Cases

Aggravating and mitigating factors are elements in ad-
dition to facts of the crime to be considered when a
jury decides whether a defendant receives the death
penalty or a lesser sentence of life imprisonment. For
a defendant to be eligible for the death penalty, the
jury must find at least one aggravating factor—some
circumstance that calls for heightened punishment.
Similarly, the consideration of mitigating evidence
(circumstances justifying lesser punishment) by the
judge or jury sentencing a person to death is required
by the Eighth and Fourteenth Amendments of the
U.S. Constitution.

Mitigating factors are information about a defen-
dant or the circumstances of a crime that might tend
to lessen the sentence or the crime with which a per-
son is charged. A statute cannot automatically man-
date the death penalty for a defendant convicted of a
specific crime. In Buchanan v. Angelone, 522 U.S. 269
(1998), the Supreme Court ruled there was a “need
for a broad inquiry into all relevant mitigating evi-
dence to allow for individualized determination.” The
judge or jury must consider the offender’s character
and record and the circumstances of the offense.

Further, a state cannot prohibit the presentation of
mitigating evidence or limit it so severely that it can-
not be part of the sentencing decision. But states can
guide the sentencer’s consideration of the mitigating
evidence. A federal statute (U.S. Code, Vol. 21,
§848(M)) provides that “in determining whether a
sentence of death is to be imposed on a defendant,
the finder of fact shall consider mitigating factors.”
Enumerated factors under section 848(M) (1) through
(9) address impaired capacity, substantial duress, mi-
nor participation, reasonable foreseeability, relative
youth, prior criminal record, mental disturbance,
codefendant sentences, and victim consent. The stat-
utory mitigating factors are consistent with constitu-
tional requirements as interpreted and applied by the
Supreme Court. Section 848(M) is not intended as
an exclusive list of mitigating factors; section (M)(10)
requires consideration of any “other factors in the de-
fendant’s background or character that mitigate
against imposition of the death sentence.”

For a convicted defendant to be qualified for the
death penalty, the jury must find one aggravating fac-
tor. Aggravating factors that are essential to any death
penalty scheme must “genuinely narrow the class of
death eligible persons” in a way that reasonably “jus-
tifies the imposition of a more severe sentence on the
defendant compared to others found guilty of mur-
der,” the Court explained in Zant v. Stephens, 462
U.S. 862 (1983). The Constitution requires that the
class of defendants eligible for the death penalty be
narrowed by means of statutory aggravating factors
that furnish principled guidance for the choice be-
tween death and a lesser penalty. These factors can be
in the definition of the crime, in separate sentencing
elements, or in both. Most states follow the Model
Penal Code, adopted by the American Law Institute
in 1962, and define murder broadly. This system re-
quires the sentencer to consider aggravating factors
and mitigating evidence at the sentencing phase.
However, Oregon, Texas, Utah, and Washington do
not use aggravating factors at sentencing. Washing-
ton’s statutory scheme, for instance, involves the
consideration of aggravating factors at the guilt-
determination phase, whereas Georgia follows the
Model Penal Code in requiring consideration of aggra-
vating factors at the sentencing phase.

In Jurek v. Texas, 428 U.S. 262 (1976), the Su-
preme Court ruled that death penalty statutes must
be tailored narrowly, thus ostensibly reducing the class
of people eligible for the death penalty. This was ac-
complished by (1) narrowing the definition of capital
offenses by including a list of specific aggravating cir-
cumstances as elements of the crime that makes a per-
son eligible for the death penalty or (2) defining
capital offenses broadly and requiring the sentencing
judge or jury to consider during the sentencing phase
whether specified aggravating circumstances exist. In
Ring v. Arizona, 536 U.S. 584 (2002), the U.S. Su-
preme Court held that the U.S. Constitution guar-
antees a jury trial and that juries, not judges, must
decide if aggravating circumstances exist in the crime
to merit the death penalty.

Since 1976 the Court has in dicta (comments in
written court opinions that are not necessary to case
decisions) and holdings spoken of the belief that “Re-
spect for human dignity underlying the Eighth

Amendment requires consideration of aspects of the



character of the individual offender and the circum-
stances of that particular offense as a constitutionally
indispensable part of the process of imposing the ul-
timate punishment of death,” as Justice Potter Stewart
stated in Woodson v. North Carolina, 428 U.S. 280
(1976). The statutory requirement of considering ag-
gravating and mitigating factors in the determination
of death is one step in this process.

Gladys-Louise Tyler

See also: Capital Punishment; Death Penalty for the
Mentally Retarded; Effective Death Penalty Act of
1996; Federal Death Penalty Act; Juvenile Death
Penalty.
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Agostini v. Felton (1997)

Title I of the Elementary and Secondary Education
Act of 1965 was intended to provide remedial instruc-
tion to academically “at risk” students. Congress di-
rected that students eligible under Title I could be
enrolled in either public or nonpublic schools. The
legislation raised a First Amendment issue involving
the Establishment Clause, which prohibits the state
from engaging in the establishment of religion. The
Supreme Court ruled in Aguilar v. Felton, 473 U.S.
402 (1985), and School District of Grand Rapids v.
Ball, 473 U.S. 373 (1985), that services funded under
Title I could not be provided to students on religious
school premises. A permanent injunction barred the
Board of Education of New York City from sending
public school teachers into parochial schools to pro-
vide Title I instruction.

The board subsequently provided Title I services
by transporting some eligible parochial school stu-
dents to public schools, while others received services
at leased sites or in vans parked near the parochial
schools. In the seven years following the Aguilar and
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Ball decisions, the New York City school district spent
more than $100 million to transport Title I students
or provide the vans. The school district and parents
of parochial school students eligible for Title I sought
release from the injunction by pointing to the unrea-
sonable expense of compliance. They further con-
tended that Establishment Clause rulings since 1985
had largely abandoned the Aguilar and Ball decisions.
The Rehnquist Court (so named for Chief Justice
William H. Rehnquist) agreed in a five—four decision
in Agostini v. Felton, 521 U.S. 203 (1997).

In Aguilar, the Court had concluded that church
and state were excessively entangled because Title I
required “pervasive monitoring” to ensure that school
employees did not inculcate religion; necessitated on-
going administrative cooperation between the public
school district and nonpublic schools; and increased
the danger of “political divisiveness.” Twelve years
later, Justice Sandra Day O’Connor wrote in Agostini
that the Court’s rulings following Aguilar modified
the approach the Court used to assess “indoctrina-
tion.” She suggested the Court had “abandoned the
presumption” that the placement of public school em-
ployees on parochial school grounds “invariably results
in the impermissible effect of state-sponsored indoc-
trination or constitutes a symbolic union between
government and religion.” Further, she said the Court
had departed from the rule relied on in Aguilar that
“all government aid that directly aids the educational
function of religious schools is invalid.”

O’Connor concluded that from the Court’s post-
Aguilar perspective, New York City’s Title I program
would “not be deemed to have the effect of advancing
religion through indoctrination.” Rather, the city’s
program was religion-neutral and did not “run afoul”
of any of the criteria used to evaluate whether gov-
ernment aid has the effect of advancing religion. It
did not result in “governmental indoctrination,” de-
fine its recipients “by reference to religion,” or “create
an excessive entanglement” of church and state. This
conclusion was incompatible with Aguilar and Ball,
which resulted in both cases being overruled because
they were “no longer good law.”

The dissenters (Justices Stephen G. Breyer, Ruth
Bader Ginsburg, David H. Souter, and John Paul Ste-
vens) contended that Aguilar was a “correct and sen-
sible decision.” Under the Establishment Clause of the
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First Amendment, the state cannot subsidize religion
and is “forbidden to act in any way that could rea-
sonably be viewed as religious endorsement.” Justice
Souter said that no line could be drawn between “in-
struction paid for at taxpayers’ expense and the in-
struction in any subject that is not identified as
formally religious.”

The Court’s ruling in Agostini permitted New York
to resume its on-premises Title I program and allowed
other school districts greater latitude in delivering Ti-
tle I and other educational services to nonpublic
school students. Implicit in Agostini is the view that
the three-prong standard formulated in Lemon v
Kurtzman, 403 U.S. 602 (1971), to assess violations
of the Establishment Clause may no longer be viable.
Although O’Connor’s opinion in Agostini was nar-
rowly written, her reasoning provided foundation for
the Court’s later decision in Zelman v. Simmons-
Harris, 536 U.S. 639 (2002), which upheld school

vouchers.
Peter G. Renstrom

See also: Establishment Clause; First Amendment;
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Aguilar v. Texas (1964)

In Aguilar v. Texas, 378 U.S. 108 (1964), the U.S.
Supreme Court set forth a standard to assist magis-
trate judges responsible for issuing search warrants in
determining whether “probable cause” exists as re-
quired by the Fourth Amendment. A warrant is ob-
tained by filing a sworn statement (affidavit) stating
sufficient information that gives reasonable ground for
suspicion that specified evidence is likely to be found
at a designated place. In Aguilar, the Court held that

the affidavit accompanying the application for the
warrant must contain information to enable the mag-
istrate not only to understand the facts and circum-
that form the of the
knowledge, but also to make a determination as to
the informant’s credibility or reliability. The Aguilar
case set the probable-cause standard until 1983.
Nick Aguilar was charged with heroin possession

stances basis informant’s

after police executing a search warrant at his apart-
ment found him attempting to dispose of a package
of drugs. The police officer’s affidavit supporting the
issuance of the warrant merely stated the officer’s be-
lief that illegal narcotics were kept at Aguilar’s apart-
ment. According to the affidavit, this belief was based
on “‘reliable information from a credible person.””
At trial, Aguilar objected to the introduction of the
evidence seized in the execution of the warrant, ar-
guing that there had not been sufficient probable
cause to support issuance of the warrant. The trial
court overruled Aguilar’s objection and sentenced him
to twenty years in prison.

The Supreme Court reversed Aguilar’s conviction.
A finding of probable cause, the Court argued, must
be based on “ ‘the informed and deliberate determi-
nation of [judges] empowered to issue warrants,””
quoting from United States v. Lefkowitz, 282 U.S. 452
(1932). In order to perform this function, the Court
reasoned, police must give judges enough facts so that
they can make an informed and independent decision
as to the existence of probable cause. Thus, the Court
held, the affidavit accompanying the application for
the warrant must contain information to enable the
magistrate both to understand the facts and circum-
stances that form the basis of the informant’s knowl-
edge and to make a determination as to the
informant’s credibility or reliability.

In Spinelli v. United States, 393 U.S. 410 (1969), the
Court developed more fully the standard announced in
Aguilar. The Aguilar-Spinelli test, as the probable-cause
standard was then called, was the standard for
probable-cause determinations until the early 1980s.
In the 1983 case of Illinois v. Gates, 462 U.S. 213,
the Court rejected the Aguilar-Spinelli test in favor
of a “totality-of-the-circumstances” approach to
probable-cause determinations.

Scott A. Hendrickson
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Aid to Parochial Schools

Controversy over aid to religiously affiliated schools
has a long, complicated history, riddled as it is with
issues dealing with the Establishment Clause of the
First Amendment. The pertinent clause, as now ap-
plied to the states via the Due Process Clause of the
Fourteenth Amendment, is often summed up in the
phrase “separation of church and state.” It prohibits
government from engaging in action that would con-
stitute establishment of religion.

Tension began when states raised taxes to fund and
build public school systems in the 1840s. In addition
to teaching reading, writing, and arithmetic, a major
goal of public education was to provide citizenship
training for the waves of immigrants arriving in the
United States. Most schools used books saturated with
Protestant ideas and examples. Passages from the King
James Bible were read daily. Prayers began and ended
the day.

Catholics became alarmed, with good reason, that
the public schools were being used to convert their
children to Protestantism. Requests to end the pros-
elytizing were met with refusal, and Catholics reacted
by building their own schools. When school atten-
dance became mandatory, Catholics requested that
their schools be funded along with public schools.
That too was refused.

The stubbornness of public school officials is un-
derstandable. Most immigrants who arrived between
the Civil War and World War I came from Catholic
countries such as Ireland, Italy, and Poland. Most
were poor and spoke no English. They had no expe-
rience with democracy. Indeed, they belonged to a
hierarchical church that at the time viewed democracy
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with suspicion. Many public school advocates believed
that democratic government and Catholicism were in-
compatible. In their view, immersion in the Protestant
culture, if not outright conversion, was essential for a
healthy republic.

The Court first addressed the question of aid to
parochial schools in the 1947 case of Everson v. Board
of Education, 330 U.S. 1 (1947). Ewing Township,
New Jersey, had no public school but did pay to trans-
port its children to schools in surrounding towns.
These schools included both public and parochial in-
stitutions. A taxpayer sued, arguing that it was un-
constitutional to use tax money to fund Catholic
education. The Court issued a controversial decision:
It gave a definition of the Establishment Clause that
forbade any tax money being given to any religious
organization for any reason, but then upheld the con-
stitutionality of the Ewing Township program. Justice
Hugo L. Black, writing for a five—four majority, rea-
soned that the aid went to the children being bused
and aided religious schools only indirectly. This
“child-benefit theory” set the stage for more than fifty
years of constitutional litigation to determine what is
or is not allowable aid. A few examples show the com-
plexity of this issue.

In Board of Education v. Allen, 392 U.S. 236
(1968), a six—three majority of the Court upheld as
constitutional the “loan” of secular textbooks by pub-
lic schools to students in parochial schools on the
grounds that the loans promoted secular, not reli-
gious, education. In Lemon v. Kurtzman, 403 U.S.
602 (1971), and Early v. DiCenso, 411 U.S. 192
(1971), the Court, by eight—zero and eight—one ma-
jorities, struck down programs that reimbursed reli-
gious schools for the purchase of textbooks and other
instructional materials and provided salary supple-
ments to teachers of secular subjects. However, on the
same day in Tilton v. Richardson, 403 U.S. 672
(1971), the Court upheld a program to construct new
buildings to be used to teach secular subjects at reli-
gious universities and colleges. In Wolman v. Walter,
433 U.S. 229 (1977), a six—three Court upheld gov-
ernment funding of diagnostic, health, therapeutic,
and testing services, but struck down purchase of in-
structional materials, such as maps, classroom equip-
ment, and field trips. In Mueller v. Allen, 463 U.S.
388 (1983), a five—four Court majority upheld a state
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Children leaving a parochial school in Norwich, Connecticut, 1947. In recent years the U.S. Supreme Court has held
many forms of support for religious schools to be constitutional. (ZLibrary of Congress

law that allowed tax deductions for tuition, textbooks,
and transportation to all schools, including religious
ones.

Apparently a heightened consciousness of the needs
of handicapped students has had a major impact on
the Court’s thinking. In Wizters v. Washington De-
partment of Services for the Blind, 474 U.S. 481
(1986), a unanimous Court agreed that handicapped
students at a Christian college could not be denied
state vocational rehabilitation funding. In Zobrest v.
Catalina Foothills School District, 509 U.S. 1 (1983),
a five—four majority ruled that a disabled student at a
Catholic high school could receive the services of a
state-paid sign-language interpreter. Then in Agostini
v. Felton, 521 U.S. 203 (1997), a five—four majority
upheld a program that funded special education clas-

ses taught in parochial schools. In this case the Court
overruled several previous decisions that had declared
a variety of aids unconstitutional.

The pattern of approving state-funded support
continued in Mitchell v. Helms, 530 U.S. 793 (2000),
in which a six—three majority upheld provision of li-
brary services and the purchase of computer hardware
and software for religious schools. Finally, setting a
very important precedent in Zelman v. Simmons-
Harris, 536 U.S. 639 (2002), a sharply divided Court
voted five—four to uphold a voucher plan for the
Cleveland, Ohio, school district. The majority argued
that vouchers were given to the parents of school-age
children from poor families who then chose to have
their children attend either public or religious schools.
Since parents also had to pay additional tuition for



their children to attend the religious schools, there was
no incentive to choose the religious over the public
schools. Therefore, because of the elements of parental
choice and nonpreferential treatment, vouchers were
held constitutional.

In recent years the Court has held many forms of
support for religious schools to be constitutional.
However, the future of aid to parochial schools re-
mains uncertain for several reasons. First, many Court
decisions supporting aid have been by five—four mar-
gins, an indication of deep division among the jus-
tices; the retirement and replacement of one or two
justices on the court could reverse that trend. Second,
Protestant Christian schools are the fastest-growing
segment of private schooling, a factor that blunts
much of the early sectarian criticism of Catholic
schools. Third, Catholics have proved to be loyal cit-
izens, and the virulent anti-Catholicism of the nine-
teenth century has largely disappeared from American
culture. Fourth, many state legislators have realized
that giving small amounts of aid to children attending
religious schools is far less expensive than educating
the children in public schools if the religious schools
are forced to close. Finally, there is a belief among a
number of politicians and educators, disputed by
other experts, that religious schools do a better job of
educating poor children than do public schools and
therefore should be encouraged.

Paul ]. Weber
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Airport Searches

The right to travel is a liberty long preserved to Amer-
icans and was specifically identified as a fundamental
right by the U.S. Supreme Court in 1958 in Kent v.
Dulles, 357 U.S. 116. Although it is fundamental to
liberty, the right to travel is not without restraints,
particularly when national security interests are at is-
sue. Predictably, air travel often raises such issues, and
Americans’ right to travel is limited by security pre-
cautions taken by commercial airlines. Their security
measures include searches of passengers and their bag-
gage, a procedure governed by the requirements of the
Fourth Amendment.

The Fourth Amendment guarantees the people the
right “to be secure in their persons, houses, papers,
and effects, against unreasonable searches and sei-
zures.” Generally, a search requires a warrant that will
be issued only upon a showing of probable cause that
a crime has occurred, but this rule has exceptions.

One such exception is the administrative search. In
United States v. Davis, 482 F.2d 893 (9th Cir. 1973),
the Ninth Circuit Court of Appeals held that a search
conducted in furtherance of a narrow and compelling
administrative purpose could be permissible without
warrant or probable cause, provided the search was
limited to only what is necessary to achieve that pur-
pose. Accordingly, the Davis court concluded that a
preboarding screening of all passengers and the items
they carry is reasonable as long as it is limited in scope
to only what is necessary to detect weapons and ex-
plosives and if a person is able to avoid the search by
electing not to board an aircraft. This means that only
weapons, explosives, or other items related to passen-
ger safety are relevant in a preboarding screening. Ev-
idence of any other kind of crime, such as drugs,
cannot be used against the passenger.

These searches are permissible as part of a regula-
tory scheme because their primary purpose is not to
find evidence of a crime but rather to deter passengers
from carrying weapons and explosives aboard and to
protect air travelers. Although administrative searches
can take place absent probable cause, they still must
be reasonable under the Fourth Amendment. This re-
quires balancing the need to search against the privacy
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A state trooper and his Chesapeake Bay retriever conduct
a bomb search at Logan Airport in Boston, Massachusetts.
Since the terrorist attacks on September 11, 2001, airport
security has increased, but some critics contend that per-

sonal liberties are being sacrificed.
(© Dorothy Littell Greco/The Image Works)

interest of the individual. In United States v. Edwards,
498 E2d 496 2d Cir. (1974), the Second Circuit
Court of Appeals held that airport searches were valid
under this balancing test because the risk of danger to
persons and property justifies the search so long as the
search is actually made in good faith to prevent hi-
jacking or similar incidents. The search must also be
limited in scope to what is reasonable to search for
weapons and explosives, and the passenger must be
able to avoid the search by choosing not to fly.

In 2001 a passenger flying from Miami to Paris
boarded the plane with explosives hidden in his sneak-
ers. As a result, it is now policy for most airlines to
ask passengers to remove their shoes if they cause a
metal detector to sound. Before the incident in Mi-
ami, courts and passengers alike would likely have
considered it unreasonable to remove their shoes for
security purposes. However, because the risk is real
and proven, this is now a commonplace part of airport
screening. As terrorists become more innovative,
Americans may find that more and more procedures
for airport searches emerge and are held to be reason-
able by courts.

Another issue with regard to airport searches is
whether a physical frisk by a security officer is per-
missible. In Zerry v. Ohio, 392 U.S. 1 (1968), the U.S.
Supreme Court allowed a limited frisk for weapons
without requiring a search warrant if a police officer
reasonably and objectively believes criminal activity

has occurred or is about to take place. This “stop-and-
frisk” is limited to the outer clothing of the individual
and is valid only as a search for weapons. Can Zerry
v. Ohio be used as the basis for frisking airline pas-
sengers if a metal detector or magnetometer indicates
that a passenger is carrying a metal object? In United
States v. Albarado, 495 E2d 799 (2d Cir. 1974), the
Second Circuit Court of Appeals concluded that a
frisk is appropriate only when there is no lesser avail-
able means (such as a hand-held metal detector) of
determining what metal object a person may be carry-
ing. In other words, security officers should use a
Terry frisk only as a last resort.

The consent exception has also helped airport
screening officials to escape the Fourth Amendment
requirements of warrant and probable cause. To satisfy
the requirements of the consent exception, an indi-
vidual must both knowingly and voluntarily give con-
sent to the search. The doctrine of implied consent,
which had developed over the years in other contexts,
such as police requests to search vehicles, was adopted
for airport searches by the Edwards court. The nature
of airport searches makes this a logical step for the
courts to take: It is reasonable to assume that airline
passengers traveling in the United States know
through common knowledge or signs posted in the
airport that their person and baggage are subject to
search, and that they can avoid this search by leaving
the airport instead of boarding a flight. Therefore, the
passenger who remains in the line to be searched has
given implied consent to the search, knowingly and
voluntarily submitting to it.

As new technology emerges, new issues arise as to
what constitutes a reasonable search. With each new
security procedure, if and when it is challenged, courts
will have to ask if the measure constituted a search
and, if so, if the search was reasonable. The CTX-
5000 bomb and explosive detector that has recently
been introduced into airports, for instance, can be lik-
ened to x-ray and hand searches of carry-on luggage
in terms of how much the device compromises the
privacy interest of the passenger. The BodySearch,
which is x-ray technology that reveals what is under a
person’s clothing, and biometric face-recognition tech-
nology, two emerging technologies that will soon be in-
troduced in many airports, likely will be challenged as
being more intrusive than existing procedures.



For existing as well as potential procedures, airport
security measures that include searching passengers
and their baggage without a warrant are constitution-
ally justified under the Fourth Amendment by excep-
tions for administrative searches and searches to which
an individual consents. Even under these exceptions,
however, security measures must be reasonable under
the Fourth Amendment when balanced against the
harm they are designed to prevent.

Brandi Snow Bozarth

See also: Fourth Amendment; Stop-and-Frisk; Zerry v.
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Alabama v. Shelton (2002)

In Alabamav. Shelton, 535 U.S. 654 (2002), a divided
U.S. Supreme Court significantly expanded the Sixth
Amendment right to counsel. In the five—four deci-
sion, the Court ruled that suspended sentences cannot
be imposed upon a defendant if the state did not pro-
vide the defendant with counsel at trial.

The Sixth Amendment to the U.S. Constitution
states that “in all criminal prosecutions, the accused
shall enjoy the right to have...the assistance of
counsel for his defense.” In Johnson v. Zerbst, 304 U.S.
458 (1938), the U.S. Supreme Court reaffirmed a de-
fendant’s right to counsel in federal proceedings. The
landmark decision of Gideon v. Wainwright, 372 U.S.
335 (1963), extended that right to state proceedings,
holding that indigent defendants accused of felonies
were entitled to state-appointed counsel. The ruling
in Shelton was a further attempt by the Court to de-
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fine the parameters of the Sixth Amendment right to
counsel.

LeReed Shelton represented himself in an Ala-
bama criminal trial. The court warned Shelton several
difficulties associated with self-
representation, but at no time did the court offer Shel-

times about the

ton state-appointed counsel. Shelton was convicted of
a misdemeanor and sentenced to thirty days in jail.
The sentence was subsequently suspended, and Shel-
ton was placed on two years’ probation. Justice Ruth
Bader Ginsburg delivered the Court’s opinion in
which Justices John Paul Stevens, Sandra Day
O’Connor, David H. Souter, and Stephen G. Breyer
joined. The Court found that a suspended sentence
that may ultimately result in imprisonment cannot be
imposed upon a defendant if the state did not provide
the defendant with counsel at trial.

The Shelton ruling significantly expanded the
Court’s previous decisions. The Court relied heavily
on Argersinger v. Hamilton, 407 U.S. 25 (1972), and
Scott v. Illinois, 440 U.S. 367 (1979). In Argersinger,
the Court found that the right to counsel extended to
all proceedings, misdemeanor and felony, that could
lead to imprisonment. In Scosz, the Court ruled that
counsel is not required when a defendant’s punish-
ment is only a fine but is required when the defen-
dant’s sentence is imprisonment. Accordingly, the
Court held in Shelton that the Sixth Amendment does
not allow the later activation of a suspended sentence
when the defendant was not provided counsel at the
trial where the sentence was imposed. If the suspended
sentence were activated (for example, for a defendant’s
violation of the terms of probation), the defendant
would ultimately be incarcerated for the original of-
fense notwithstanding lack of a lawyer at trial.

The dissenting justices believed the Court’s ruling
placed an undue burden on the states. Writing for the
dissent, Justice Antonin Scalia did not think that the
threat of imprisonment should entitle a defendant to
counsel. Several states were affected by the Court’s
ruling in Shelton. At the time of the decision, sixteen
states did not provide counsel for a defendant facing
the threat of imprisonment.

Carrie A. Schneider

See also: Right to Counsel; Sixth Amendment.
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Alien and Sedition Acts (1798)

During an undeclared war with France over violations
against American shipping, the Federalists passed four
laws in 1798 to weaken and silence the Republican
opposition party. Had the first governing party of the
United States been successful in using these Alien and
Sedition Acts against its opponents, the experiment of
self-government in the United States, so eloquently
advocated by Thomas Jefferson, might have disinte-
grated into tyranny by a minority.

In the late 1790s, the Federalists regarded the Jef-
fersonian Republicans as a subversive faction, likely to
betray the republic to the French. At the time, Europe
was under French hegemony, with Britain in danger
of defeat. A wave of paranoia regarding possible subver-
sives spread through America, centering particularly on
immigrants, who gravitated to the Republicans. At the
same time, some Federalists calculated that they could
use the hysteria to eradicate their political enemies.

Secretary of State Timothy Pickering and President
John Adams were among the leading champions of
the proposed legislation, although Adams never ad-
vocated the use of the laws for partisan purposes. The
Federalists did not distinguish between liberal demo-
crats and subversive radicals; some Federalists even ad-
vocated burning the seditious writings of Tom Paine.

The fledgling Congress passed these four acts: (1)
The Naturalization Act extended to fourteen years
(from five) the period of residence required before an
individual could obtain citizenship; it was repealed in
1802. (2) The Alien Enemies Act was never in effect,
since Congress did not declare war against France.
However, some apprehensive aliens left the United
States or declined to immigrate to it. (3) The Alien
Friends Act was a temporary peacetime act (in effect
two years, it expired at the end of Adams’s presidency)
that capitalized on the fear of Jacobins (radicals who
supported the 1789 French Revolution), spies, foreign

Secretary of State Timothy Pickering and President John
Adams were among the leading champions of the proposed

legislation that became the Alien and Sedition Acts of 1798.
(Library of Congress)

agents, vagabonds, stereotypical and hated “wild
Irish,” and so on. The chief executive could order the
deportation of any foreigner whom he judged was
dangerous to the peace and safety of the United States.
(4) The Sedition Act (“An Act for the Punishment of
Certain Crimes”) was aimed at “domestic traitors” and
“internal enemies” and mandated fines or imprison-
ment for anyone who slandered the government, the
Congress, or the president. Its more outrageous pro-
visions, however, were struck out; deleted, for exam-
ple, was a provision that any American citizen
convicted of giving aid and comfort to the enemy
would incur the penalty of death. (After the 1800
election, the lame-duck Federalists tried unsuccessfully
to reenact it.)

Jeffersonian Senator Albert Gallatin of Pennsylva-
nia asked: “What is a false, scandalous, and malicious
libel?” In none of the sedition trials was truth suc-



President John Adams was accused of supporting the Alien
and Sedition Acts in order to silence his political oppo-
nents. (Library of Congress)

cessfully presented as a defense. Jefferson, the coun-
try’s vice president, and James Madison, cofounder of
the Republican Party but not at the time in public
office, ghostwrote the Kentucky and Virginia Reso-
lutions declaring the four laws unconstitutional and
urging states to “interpose” themselves against them.

Selective prosecution on the basis of party and ide-
ology was the norm. In Philadelphia, for example, the
Republican Awurora was investigated but not the Fed-
eralist Gazette of the United States, which had also
abused its political enemies. Adams protected scientist
Joseph Priestley from deportation by his zealous sec-
retary of state, Pickering, but Adams was willing to
crack down on another scientist, Pierre Dupont de
Nemours. The law was used to punish attacks on the
president’s reputation but not to punish verbal and
written abuse of Vice President Jefferson. When the
Hamiltonian Federalists attacked President Adams in
1800, they were committing the very offense they had
prohibited, and they did so with at least as much
vindictiveness as had resulted in prosecution of Re-
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publicans. (Hamilton complained about Adams’s “dis-
gusting “distempered
“ungovernable indiscretion.”)

egotism,” jealousy,” and

About twenty-five persons were indicted under the
Sedition Act, and of these about a dozen were brought
to trial (including journalists William Duane, Thomas
Cooper, and James T. Callender). Benjamin Franklin
Bache, publisher of the Aurora, was accused of being
a hireling and in correspondence with the despots of
France. He had printed embarrassing documents and
defamed Federalists, but yellow fever took his life be-
fore he could be prosecuted for sedition. His assistant,
William Duane, continued the Awrora and was
charged.

One of the first victims of the Sedition Act was
congressman Matthew Lyon of Vermont. His impris-
onment made him a martyr of freedom of the press.
Lyon had attacked the Federalists as Tories and aris-
tocrats, but he had not attacked the president, either
house of Congtess, or the government. Some of his
alleged libels had occurred before the passage of the
Sedition Act. Lyon was prosecuted during his reelec-
tion campaign. In fact, he conducted his campaign
from a federal prison after being convicted.

In Dedham, Massachusetts, men were charged with
erecting a “liberty pole” (a flagstaff, often topped with
a liberty cap) in protest against government actions
thought to be tyrannical. Crackpots and drunkards
were among those charged with sedition.

U.S. Supreme Court Justice Samuel Chase dis-
played highly partisan conduct in impaneling juries,
in interfering with defense attorneys, and in his
charges to the juries in several cases, including those
involving Thomas Cooper, the Massachusetts liberty
pole, and James Callender.

There resulted what some in the late twentieth cen-
tury termed “blowback”: The attempt to suppress se-
ditious criticism of the authorities instead served to
facilitate its spread. As propagandists, the Federalists
were no match for the Republicans. (One reason for
the unpopularity of the Alien Act in the South was a
strange belief that the president had been given au-
thority to deport slaves.)

Hamilton was prescient. He feared that the sedition
legislation threatened to strengthen, rather than
weaken, the Republican “faction.” John Marshall, who
was elected to the House of Representatives in 1798



24  Alien and Sedition Acts

(and thus did not begin service until after the laws
were adopted), also announced that he would have
opposed as unwise the Alien and Sedition Acts had
he been in Congress. (For this act of party disloyalty,
he was censured by the New England extremists.)

Martin Gruberg

See also: First Amendment; Immigration; Seditious
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Alien Tort Claims Act (1789)

Passed by the first U.S. Congress in 1789, the Alien
Tort Claims Act (ATCA) fell quietly into disuse for
almost 200 years. Today it is the basis for some of the
most important international human rights litigation
in the United States, allowing aliens to file lawsuits
for violations such as genocide, disappearance, and
torture, regardless of where the acts were committed.

The ATCA reads, “The [federal] district courts
shall have original jurisdiction of any civil action by
an alien for a tort only, committed in violation of the
law of nations or a treaty of the United States.” Its
original purpose was to give aliens access to federal
rather than state courts as they sought compensation
for violations of international law.

The ATCA went mostly unnoticed until 1978,
when the Filartiga family discovered that a Paraguayan
officer who had tortured and unlawfully killed Joelito
Filartiga in Asuncién was living in eastern New York.
The family filed an unprecedented civil suit under the
ATCA and in 1980 won damages of over $10 million,
which was upheld in Fildrtiga v. Peria-Irala, 630 F.2d
876 (2d Cir. 1980).

The Fildrtiga victory spawned an entire line of in-
ternational human rights litigation in domestic courts,
with federal judges regularly hearing cases that

spanned the globe in reach. As critic M.O. Chibundu
put it, surveys of such lawsuits resemble “a current
affairs topics primer of the trouble-spots of the non-
Western world.” From Latin America alone, cases
have been brought against former officers of repressive
regimes in Argentina, Bolivia, Chile, Guatemala,
Haiti, Nicaragua, Paraguay, and El Salvador. Cases
have addressed the Rwandan genocide, the Bosnian
genocide, and mass killings in East Timor, and defen-
dants served have included Jean-Bertrand Aristide,
president of Haiti; Li Peng, former Chinese premier;
Ferdinand Marcos, former dictator of the Philippines;
and Robert Mugabe, president of Zimbabwe. The
cases have reached back in time as well, with recent
suits filed for slave-labor practices in Japan and Ger-
many during World War II. Defendants are not al-
ways individuals: Plaintiffs have sued multinational
companies, such as Unocal, Exxon Mobil, and Rio
Tinto, for alleged human rights violations committed
abroad.

A 1984 judgment temporarily slowed the Fildrtiga
momentum. In 7e/-Oren v. Libyan Arab Republic, 726
F.2d 744 (D.C. Cir. 1984), a court dismissed a case
brought by Israeli citizens against defendants that in-
cluded the
(PLO). But the judges could not reach a consensus;

Palestinian  Liberation Organization

the case was dismissed by three contradictory concur-
ring opinions, and the judges called both for the Su-
preme Court to take the case and for Congress to
pronounce its will. The U.S. Supreme Court declined
the case, but Congress passed the Torture Victims
Protection Act (TVPA) in 1992, which provides in
part: “An individual who, under actual or apparent
authority or under color of law of a foreign nation,
subjects another individual to torture or extrajudicial
killing shall be liable for damages in a civil action to
that individual.

The TVPA complements the ATCA in several
ways. First, it seems to voice congressional political
approval of the Fildrtiga line of cases. Second, it ex-
pands “standing” (the right to bring a lawsuit) to en-
compass aliens. However, its reach is less broad: Suits
under the TVPA can be brought only for torture and
extrajudicial killing, and it limits the category of de-
fendants to individuals acting under color of law.

ATCA-based litigation has been subject to a great



deal of critical examination and debate. Critics argue
that the cases encroach on executive prerogative in the
realm of foreign policy, and that such suits risk over-
crowding the dockets of U.S. courts with claims
rooted in foreign political conflicts. Indeed, the State
and Justice Departments of the Bush administration
have interceded on behalf of several ATCA corporate
defendants; the Justice Department’s brief in Doe .
Unocal, 2002 U.S. App. Lexis 19263 (9th Cir. 2000),
went so far as to call for an end to ATCA-based hu-
man rights litigation. Scholarly debate also has turned
on the issues of whether the actions arise from inter-
national customary law, U.S. law, or foreign domestic
law and whether it is proper for U.S. courts single-
handedly to fashion international customary law. An-
other controversial aspect of these suits is that
victorious plaintiffs rarely collect damages. Defendants
often default, neither defending themselves in court
nor paying out judgments.

Human rights activists argue that ATCA-based lit-
igation prevents the United States from becoming a
safe haven for individuals who commit human rights
abuses abroad and then avoid justice in their own
countries by immigrating. Further, the ATCA pro-
vides a forum through which victims can gain com-
pensation and a sense of vindication. Without ATCA,
many plaintiffs would have no legal recourse, as for-
eign courts are often reluctant to try such crimes, and
U.S. courts are reluctant to claim universal jurisdic-
tion under international law. Finally, the threat of lit-
igation has made some multinational corporations
more amenable to working with human rights groups
to modify their practices.

In a sense, ATCA-based litigation has filled the
same gap in human rights law that the International
Criminal Court (ICC) aims to fill: It has provided
access to justice for victims of heinous human rights
abuses who cannot gain redress in their own countries.
However, the ICC will not make ATCA-based liti-
gation redundant, as its jurisdiction is limited to war
crimes and crimes against humanity, and its focus is
criminal rather than civil liability.

Alexandra Huneeus

See also: Rights of Aliens.
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Allgeyer v. Louisiana (1897)

In Allgeyer v. Louisiana, 165 U.S. 578 (1897), a unan-
imous U.S. Supreme Court established the doctrine
of “liberty of contract.” Like most constitutional doc-
trines, liberty of contract—or the Allgeyer doctrine, as
it became known—had a lineage predating its formal
articulation. And like all landmark rulings, Allgeyer
continued to echo in subsequent constitutional
rulings.

Around the middle of the nineteenth century,
American judges amplified the concept of due process
beyond only procedural matters to include a substan-
tive limitation against arbitrary government action. In
addition to limiting government by requiring that acts
of power conformed to established rules of law—a
conception of due process dating back beyond Magna
Carta (1215) to a pre-Norman (1066) understanding
that even the sovereign must obey a higher law—the
principle of substantive due process held that certain
governmental deprivations of life, liberty, and prop-
erty were inherently arbitrary. The U.S. antecedents
of a substantive reading of due process appeared as
early as 1798, in Calder v. Bull, 3 U.S. 386, in which
Justice Samuel Chase wrote: “There are acts which the
Federal, or State, Legislature cannot do, without ex-
ceeding their authority.” Over the next half century,
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the specific sources of such substantive limitations re-
mained vague, with U.S. courts referring variously to
the character of legislatures, to natural-law principles,
or to the common law, primarily to insulate the pri-
vate ordering of economic relations—contracts and
property rights—from government regulation.

In 1856 the New York Court of Appeals over-
turned a statute prohibiting alcohol as being a sub-
stantive deprivation of property in violation of the
New York constitution’s due process clause. The
Court reasoned in Wynehamer v. People, 13 N.Y. 378
(1856), that if “the legislature [can] make the mere
existence of the rights secured the occasion of depriv-
ing a person of any of them ... by the forms which
belong to ‘due process of law[,]’ [then] . .. the legis-
lative power is absolute.” One year later, in Scozz .
Sandford, 60 U.S. 393 (1857), the U.S. Supreme
Court overturned the Missouri Compromise (which
prohibited slavery in certain new U.S. territories),
holding that the Due Process Clause of the Fifth
Amendment gave substantive protection for a slave-
holder’s right to take such “property” (slaves) into the
territories. After 1868 the focal point of substantive
due process jurisprudence in the economic realm be-
came the newly adopted Fourteenth Amendment.

Two dissenting opinions by Justice Stephen J. Field
were immediate precursors to Justice Rufus Peckham’s
Allgeyer opinion. In the Slaughterhouse Cases, 83 U.S.
36 (1873), and Munn v. lllinois, 94 U.S. 113 (1877),
Justice Field articulated the core notion of economic
substantive due process. As he put it in Munn,
“[L]iberty . . . means . . . freedom [of the individual]
... to pursue such callings and avocations as may be
most suitable to develop his capacities, and to give
them their highest enjoyment.” Twenty years later,
Justice Peckham couched Field’s view in terms of con-
tracts, this time for the unanimous A/lgeyer majority:
“‘[L]iberty’ . ..is... the right...to be free in the
enjoyment of all [a citizen’s] faculties . . . and for that
purpose to enter into all contracts which may be
proper, necessary, and essential to his carrying out to
a successful conclusion the purposes above
mentioned.”

Justice Peckham deployed the Allgeyer doctrine no-
tably—in some circles, infamously—in Lochner v.

New York, 198 U.S. 45 (1905), to overturn a statute
requiring that bakers work no longer “than sixty hours

in any one week, or more than ten hours in any one
day on the last day of the week.” Allgeyer also figured
in the Court’s voiding of the federal Erdman Act pro-
hibiting discrimination against union members in
Adair v. United States, 208 U.S. 161 (1908). The spe-
cific liberty-of-contract doctrine articulated in the
Allgeyer-Lochner-Adair  decisions
rejected by the Supreme Court in 1937. Nevertheless,
the underlying notion that due process imposed sub-

ultimately ~ was

stantive as well as formal limitations on government
remained viable. A line of cases stretching from Meyer
v. Nebraska, 262 U.S. 390 (1923), to Roe v. Wade,
410 U.S. 113 (1973), and beyond were grounded in
“liberty” understood as personal autonomy, govern-
ment deprivations of which the Court deemed
arbitrary.

James C. Foster
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American Bar Association

The American Bar Association (ABA) is a voluntary
membership association of attorneys. With over
400,000 members, the ABA is the largest professional
association of its type in the world.

The ABA was founded August 21, 1878, by a
group of 100 lawyers, judges, and law teachers out of
a concern for the existing state of the profession. The
populist movement of the time displayed a significant
distrust toward groups such as lawyers, because they
were perceived to wield class power and enjoy special
privileges. This distrust resulted in minimal standards
for admittance to the legal profession, with only nine
states having any educational requirements at all. Bar
examinations were considered meaningless. The pro-



fession had no national code of ethics. There was no
national organization to serve as a forum for debate
about the challenges to the profession and as a re-
source for information about the increasingly complex
nature of legal practice.

At the initial organizational meeting in Saratoga
Springs, New York, these 100 representatives of
twenty-one states adopted a constitution and identi-
fied these goals: “To advance the
jurisprudence, promote the administration of justice
and uniformity of legislation throughout the nation,
uphold the honor of the profession of the law, and
encourage cordial intercourse among the members of
the American Bar.” Today the ABA’s recommended
role is to be “the national representative of the legal
profession, serving the public and the profession by
promoting justice, professional excellence, and respect
for the law.”

science of
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The ABA House of Delegates, composed of over
500 elected representatives from every state, is the
policy-making organ of the ABA. The House of Del-
egates meets annually and has numerous committees.
Between annual meetings a thirty-seven-member
Board of Governors, elected by the House of Dele-
gates, has the authority to act and speak for the ABA.

ABA activities include providing continuing legal
education for attorneys, disseminating information
about law and the legal system, and sponsoring ini-
tiatives to improve the legal system. For example, the
U.S. Department of Education authorizes the ABA to
accredit American law schools; it is the only organi-
zation that performs this task. A number of states con-
dition admission to the bar on graduation from an
ABA-accredited law school. In addition, for almost a
century the ABA has adopted suggested standards of

President Herbert Hoover receiving applause before the opening session of the American Bar Association in Washington,
D.C, 1932. (Library of Congress)
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professional conduct, or codes of ethics, that serve as
models for the regulatory law governing the legal pro-
fession. The current version of these standards is the
Model Rules of Professional Conduct (2002); more than
two-thirds of the states have adopted professional con-
duct codes based on these model rules.

One of the ABA’s controversial activities has been
the evaluation of the professional qualifications of per-
sons nominated for appointment to the U.S. Supreme
Court and other federal judicial positions, a task per-
formed by the ABA’s Standing Committee on Federal
Judiciary. For over fifty years every U.S. president,
Democrat or Republican, had consulted the commit-
tee about potential judicial nominees prior to their
nomination. On March 22, 2001, the White House
announced that it would no longer submit names to
the committee in advance of a nomination. Never-
theless, the committee continues to evaluate judicial
candidates after their names are public and provides
its conclusions to the Senate Judiciary Committee, the

Office of the Attorney General, and the White House.
John H. Matheson
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American Booksellers Association,

Inc. v. Hudnut (1985)

In American Booksellers Association, Inc. v. Hudnut,
771 E2d 323 (7th Cir. 1985), a federal appeals court
invalidated an Indianapolis antipornography ordi-
nance. The U.S. Supreme Court has ruled that ob-
scenity is a category of expression not protected by
the First Amendment. To determine if a pornographic
work is obscene, courts have used guidelines articu-
lated by the Supreme Court in Miller v. California,
413 U.S. 15 (1973): (1) whether the “average person
applying contemporary community standards” would
find that the work, taken as a whole, appeals to the
prurient interest; (2) whether the work depicts or de-
scribes, in a patently offensive way, sexual conduct

specifically defined by the applicable state law; and (3)
whether the work, taken as a whole, lacks serious lit-
erary, artistic, political, or scientific value. If a por-
nographic work is not obscene, it is protected speech.

Some feminists, notably Andrea Dworkin and Ca-
tharine MacKinnon, have argued that pornography
should be banned because it violates women’s civil
rights. It degrades women by depicting them as sexual
objects. It increases the tendency of men who view it
to develop unacceptable attitudes toward women, to
discriminate against women in the workplace, and to
engage in acts of violence against women. In 1983
Dworkin and MacKinnon drafted an antipornography
ordinance based on this argument.

In 1984 the Indianapolis-Marion County City-
County Council passed an ordinance that outlawed
pornography based on the Dworkin-MacKinnon def-
inition, as the graphic, sexually explicit subordination
of women, presenting women as sex objects or as en-
joying pain, humiliation, or servility. The ordinance
did not outlaw pornography that depicted women in
sexual encounters premised on equality. This ordi-
nance was far removed from the standards articulated
in the Miller test.

The American Booksellers Association and other
book, magazine, and film distributors and readers
challenged the ordinance in U.S. District Court for
the Southern District of Indiana on the basis that it
violated their First Amendment rights. Indianapolis
justified the ordinance on the theory that pornogra-
phy affects men’s thoughts and harms women.

The district court declared the ordinance uncon-
stitutional because it regulated the content of speech.
Such regulation can be justified only by demonstrat-
ing a compelling state interest in reducing sex discrim-
ination, and Indianapolis did not demonstrate such a
compelling interest. In 1985 the U.S. Court of Ap-
peals for the Seventh Circuit upheld the decision of
the district court. Writing for the court, Judge Frank
Easterbrook called the ordinance “thought control,”
because it established an “approved” view of women,
of how they may react to sexual encounters, and of
how the sexes may relate to each other. Only those
who espouse the so-called approved view may use sex-
ual images. The appellate court said the ordinance dis-
criminated on the basis of the content of the speech.
Speech treating women in the approved way is lawful



under the ordinance, no matter how sexually explicit
the work. Speech treating women in the unapproved
way is illegal no matter how significant the literary,
artistic, or political qualities of the work taken as a
whole. The state (including local government) may
not declare one perspective correct and all others in-
valid. In 1986 the U.S. Supreme Court declined to
accept the case for review, and the standards in Miller
v. California continue to govern in this area.

Judith Haydel
See also: Miller v. California; Obscenity; Pornography.
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American Civil Liberties Union

The American Civil Liberties Union (ACLU) is a pri-
vate, nonpartisan organization that litigates cases and
lobbies for the defense of civil liberties throughout the
United States. As either an amicus curiae (friend of
the court) or in its capacity as directly representing
litigants, the ACLU has been one of the most suc-
cessful and influential groups in America defending
First Amendment, criminal due process, and equal
protection rights.

Founded in 1920 by Roger Baldwin, Crystal East-
man, Albert DeSilver, and others to protest against
the government’s crackdown on dissenters during
World War I, the ACLU defines itself as the guardian
of American liberty and individual rights. In its
eighty-plus years of existence, the ACLU has sought
to defend the Constitution and the Bill of Rights (the
first ten amendments to the Constitution) primarily
through litigation, but it has also employed lobbying
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at the state and federal level and used educational pro-
grams to further its mission.

Throughout its history, the ACLU has been in-
volved in some of the politically and constitutionally
most important cases in America. In 1925 it em-
ployed attorney Clarence Darrow to defend a Ten-
nessee high school teacher who defied state law and
taught the theory of evolution. In what became
known as the “Scopes monkey trial,” Darrow and the
ACLU squared off against famous orator-lawyer Wil-
liam Jennings Bryan in one of the most dramatic trials
in history. Although losing at the trial level, eventually
the defendant John Scopes was acquitted of violating
the law.

In the 1940s, the ACLU challenged the govern-
ment’s relocation and internment of Japanese Ameri-
cans in Korematsu v. United States, 323 U.S. 214
(1944); in 1954 it joined the challenge to school
desegregation that led to the decision in Brown v
Board of Education, 347 U.S. 484 (1954) declaring
that type of segregation unconstitutional; and in the
1950s it litigated on behalf of the political rights of
individuals, challenging efforts to persecute Commu-
nists. Over time, the ACLU has been involved in de-
fending abortion rights, as in Roe v. Wade, 410 U.S.
113 (1973); privacy and gay rights, as in Romer v.
Evans, 517 U.S. 620 (1996); and free speech rights,
as in Texas v. Johnson, 491 U.S. 397 (1989) (the right
to burn a flag). Finally, the ACLU has brought many
cases defending criminal due process rights while also
opposing the death penalty.

Currently, the ACLU has over 300,000 members,
with 150 affiliates in all fifty states, as well as national
offices in Washington, D.C., and New York City. The
organization handles more than 6,000 cases per
year.

David Schultz

See also: Ashcroft v. American Civil Liberties Union;
First Amendment; Texas v. Johnson; West Virginia
Board of Education v. Barnette.
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American Nazi Party

The American Nazi Party (ANP) was significant both
historically and politically. It was best known in the
late 1950s and into the 1960s for arguing against ex-
tending civil rights and liberties to nonwhites and
Jewish persons in the United States. Although most
Americans view the acts committed under Nazi Ger-
many’s regime as among the most reprehensible ever
recorded, many are unaware of activities that sup-
ported Nazi objectives in the United States.

The ANP existed from 1958 to 1967, but its roots
were evident as early as the 1920s, and its progeny,
groups identified as neo-Nazi, are still very active to-
day. The ANP contended that Jews seek world dom-
ination and the social, economic, political, and
biological destruction of white persons. Consequently,
whites must take drastic measures to defeat the Jewish
threat. A brief review of the earlier Bund movement
provides background for understanding the develop-
ment, growth, and demise of the ANP.

THE EARLY NAZI MOVEMENT IN AMERICA

The United States received nearly 430,000 German
immigrants between 1919 and 1932, according to
Sander Diamond, and during the 1920s, many of
them formed organizations in their new country that
supported the views and political objectives of an as-
cendant Adolf Hitler in Germany. In 1920, Hitler

founded the
Party, which became known as the Nazi Party.

National Socialist German Workers

After World War I, Germany faced significant eco-
nomic pressures in part due to the reparations de-
manded by the Treaty of Versailles. Hitler argued that
conspiring Jews and Communists caused Germany’s
problems, and he attracted supporters because of the
chaotic and uncertain conditions that prevailed. As a
result of Hitler’s effort to gain control of the German
government in 1923, however, the Nazi Party was
banned; Hitler was subsequently convicted of treason
and incarcerated briefly, before being released in 1924.

Some Germans who came to America during this
period were Nazi sympathizers. They formed pro-Nazi
organizations—for example, the Teutonia Association,
the Friends of the New Germany, or the American

From 1924 to 1941, the Bund movement became the in-
itial Nazi movement in the United States and disseminated
Adolf Hitler’s National Socialist ideology to America. The
movement received financial support from Germany once

Hitler (pictured) was named chancellor in 1933.
(Library of Congress)

German Bund—known collectively as the Bund
movement (a federation or union). The Bund move-
ment subsequently received financial support from
Germany once Hitler was named chancellor in 1933.
From 1924 to 1941, it became the initial Nazi move-
ment in the United States and disseminated Hitler’s
National Socialist ideology to America. With some
modifications in ideology, the Bund movement was
able to exploit America’s racial problems. Its tenets
included (1) Aryan persons (Caucasians of “pure”
blood) are superior to non-Caucasians; (2) world
Jewry is the archenemy of Aryan peoples; (3) Jews are
inherently evil and seek to install communism glob-
ally; (4) Jews will destroy all other groups to ensure
their political objectives and world domination; (5)
Jews use blacks and other racial minorities to decimate
America—particularly Aryan society; thus (6) Jews
and racial minorities are responsible for all of the so-
cial and economic problems in America.

The Bund movement failed because it never drew
significant numbers of native-born Americans; partic-
ipants reportedly never exceeded 25,000. It fell under
suspicion and was identified as an un-American or-
ganization as interwar relations between the United



States and Nazi Germany became increasingly
strained.

THE AMERICAN NAZI PARTY

As the Bund movement languished, Nazism fell dor-
mant until U.S.-born George Lincoln Rockwell rein-
troduced it. In an ironic twist, Rockwell fought
against Germany in World War II, then subsequently
established the first postwar neo-Nazi organization in
America in 1958.

Rockwell’s childhood included eatly exposure to
anti-Semitic and other intolerant attitudes. After his
discharge from military service and several failed at-
tempts at various occupations, Rockwell became more
involved in right-wing political causes. He contributed
to the formation of the National States Rights Party
in Georgia, which propagated an anti-Semitic and rac-
ist platform. By 1958 he identified himself as a Nazi
and formed the American Nazi Party in Arlington,
Virginia. The ANP, not unlike the Bund movement,
adhered to Hitler’s National Socialist ideology.

National Socialism contends that race determines
an individual’s natural abilities and that natural law
identifies a racial hierarchy. National Socialists thus
believe that Aryans have greater abilities than non-
Aryans. Also, the well-being of one’s racial group must
be a greater priority than one’s individual aspirations.

Based on this premise, the ANP promoted the
following concepts: racialism, white power, anti-
Semitism, and the necessity of eliminating Jews,
homosexuals, “race-traitors,” and nonwhites. This
elimination must occur politically—if not physically
through genocide—because the Jewish race conspires
to subjugate whites worldwide by using nonwhite
races. In 1967, Rockwell changed the name of the
ANP to the National Socialist White People’s Party
(NSWPP) in order to “Americanize” its image. Rock-
well also introduced the term “white power” in a book
posthumously published in 1972.

The Nazi movement in the United States under
the banner of the NSWPP best articulated its position
regarding civil liberties in its twelve-point program. It
included the demand that citizenship and its atten-
dant rights be limited to non-Jewish whites “who
prove themselves worthy of it.”

Rockwell employed a simple formula to attempt to
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build the ANP: Agitate a targeted group; provoke an
aggressive response; draw media attention; and see
some growth in membership. However, as with its
predecessor Bund groups, the ANP failed to thrive
due to its inability to make its ideology attractive to
mainstream American politics. ANP membership
never exceeded 200 persons.

Rockwell was eventually assassinated by one of his
own lieutenants in August 1967. Nevertheless, the
NSWPP continues to be active more than thirty years
after Rockwell’s death. Nazis sometimes become em-
broiled in controversies relating to the First Amend-
ment, as when they attempt to march without permits
or display Nazi symbols like the swastika in public.

Carolyn Turpin-Petrosino
See also: Smith v. Collin; Symbolic Speech.
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Americans for Democratic Action

The founding of Americans for Democratic Action
(ADA) in 1947 nearly coincides with the advent of
civil liberties as an issue that can be clearly demarcated
with respect to voting in Congress. Aage Clausen, who
pioneered the study of issues that have produced
cleavages in Congress, pegged 1949 as the first year
that such cleavages could be identified.

Among the ADA’s founders were Chester Bowles,
Eleanor Roosevelt, and Joseph L. Rauh Jr., the famed
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civil rights lawyer. Many of the founders were at-
tacked for their so-called liberalism. Bowles, who
nonetheless went on to be elected governor of Con-
necticut, was attacked for allegedly aiding Henry Wal-
lace of the Progressive Party and being soft on
Communists. Eleanor Roosevelt’s husband, President
Franklin D. Roosevelt, had nominated such First
Amendment absolutists as William O. Douglas and
Hugo Black to the U.S. Supreme Court. She chaired
the panel that promulgated the Declaration of Human
Rights (1948) for adoption by the United Nations,
and she was frequently vilified for her friendship with
African Americans and her advocacy of civil rights.

The late 1940s was an inauspicious time for civil
liberties in light of the advent of the Cold War. Pres-
ident Harry S Truman had established an Employee
Loyalty Program in response to attacks that his ad-
ministration contained “subversives.” Moreover, the
successful Republican national campaign in 1952
highlighted fears of communism both at home and
abroad. Complaints abounded of injustices in the Em-
ployee Loyalty Program with its plethora of security
boards passing judgment on the loyalty of federal em-
ployees and reinforcing the concept of “guilt by as-
sociation” in the United States. Joseph L. Rauh Jr.,
who chaired the executive committee of the ADA,
decried that people accused of disloyalty were not al-
lowed to confront their accusers.

Francis Biddle, who had served as one of Franklin
D. Roosevelt’s attorneys general, sent a memorandum
to President Truman stating that an executive order
he had issued April 21, 1951, exacerbated the situa-
tion by allowing the dismissal of federal employees if
there was “reasonable doubt” as to the person’s loyalty.
Despite President Truman’s empathy for the workers,
Biddle believed that a “witch-hunt” would likely
ensue.

Over the years, the ADA became tantamount to a
faction of the Democratic Party, historically the more
heterogeneous of the two major parties, that promotes
implementation of the party platform. The group de-
velops measures of liberalism for votes in Congress
and grades members accordingly. The organization
continues to voice concern for the maintenance of

civil liberties and to support candidates who favor
such freedoms.

Henry B. Sirgo
See also: Democratic Party.
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Americans United for Separation of

Church and State

Originally called Protestants and Other Americans
United for Separation of Church and State, the or-
ganization Americans United for Separation of
Church and State was founded in 1947 in response
to the decline of Protestant power in the United States
as the Catholic Church pushed for greater aid to pa-
rochial schools and American ties, formal or informal,
to the Vatican. The organization dropped the “Prot-
estant and Other” portion of its original name in
1972, reflecting its expansion into all issues concern-
ing church and state, not just those affecting Protes-
tantism. This group blended a number of distinct
religious, fraternal, and educational groups, as well as
liberal, conservative, and fundamentalist leaders. Of-
ten called simply Americans United (AU), it main-
tains close ties with various groups to this day and
provides a network between important individuals and



groups interested in church-state separation. It has ex-
panded to include local chapters in twenty-nine states.

Its only founding principle, as set forth in its man-
ifesto, is to ensure the maintenance of the constitu-
tional guarantee of the separation of church and state,
which the courts have found is mandated by the First
Amendment. This separation is considered to be a
safeguard of religious liberty to all people and all
churches. The group’s objective is to ensure that the
provision forbidding Congress from making a law “re-
specting an establishment of religion” remains clear
and strictly enforced by the U.S. Supreme Court.
Members take a strictly separationist viewpoint, in
that they believe that both political and religious in-
stitutions function better the less they are entangled
with each other. In that belief, they have fought the
funding of faith-based initiatives, prayer in public
schools, school vouchers, the public display of reli-
gious symbols, and the teaching of creationism or “in-
telligent design” in public schools.

The AU pursues a number of strategies of advanc-
ing strict separation. It is a major player in the state
and federal courts on the church-state issue as it ini-
tiates lawsuits; provides legal counsel and support, in-
cluding legal briefs; and partners in joint lawsuits.
Also, through grassroots local, state, and regional
chapters, the group monitors church-state interactions
throughout the country. It addition, it advocates its
separation philosophy to the public through numer-
ous media outlets, lobbies on the issue in state legis-
latures and the U.S. Congress, and publishes a
monthly journal on the issue called Church and State.

The organization may be best known for its par-
ticipation in major church-state cases such as Lemon
v. Kurtzman, 403 U.S. 602 (1971), among others, but
members also collect information and advocate the
constitutional rights of individuals outside of the
courtrooms through nonadversarial means. To this
end, its legal department identifies potential consti-
tutional violations and engages in letter writing,
phone calling, and informal advocacy. Aside from
playing an advocacy role in the many court battles
that shape church-state law, Americans United also
ensures that where a strong constitutional precedent
for separation exists, it is respected on the local, state,
and national level. This nonadversarial program rep-
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resents a novel way of ensuring the protection of
rights and is but one example of how Americans
United fights for the strict separation of church and
state on all levels, including courts, legislatures, and
public opinion venues.

James E Van Orden

See also: Establishment Clause; Separation of Church
and State.
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Amicus Curiae

Amicus curiae (Latin, meaning “friend of the court”)
is a term used for written legal arguments (called
briefs) filed by persons and organizations not a party
to a case before the U.S. Supreme Court but who
nonetheless seek to influence the justices’ decisions.
The dramatic growth in the past several decades of
the number of amicus curiae briefs filed with the
Court is among the most remarkable historical
changes the justices have encountered in the decision-
making environment. Although Supreme Court rules
place some restrictions on the submission of amicus
briefs, these documents are filed in approximately 90
percent of all cases granted plenary (full) review by
the justices. Not surprisingly, landmark civil liberties



34 Amicus Curiae

cases that trigger intense ideological debate—such as
Webster v. Reproductive Health Services, 492 U.S. 490
(1989), involving abortion restrictions, and Adarand
Constructors, Inc. v. Pesia, 515 U.S. 200 (1995), deal-
ing with minority contracting—also generate dispro-
portionate numbers of amicus filings. Moreover,
judicial scholars report that amicus curiae briefs, es-
pecially those submitted by the U.S. solicitor general
on behalf of the federal government, are an important
source of information for the Court and may inform
the justices” decision-making practices.

What, then, might a “friend of the court” wish to
accomplish in submitting written arguments in a case
to which that “friend” is not a party? Persons or or-
ganizations submitting amicus curiae briefs hope to
impact the business of the Supreme Court in one of
two ways. First, a party filing an amicus curiae brief
may seek to influence the justices” decisions concern-
ing whether to grant or deny a request for issuance of
the writ of certiorari, the document requiring that the
record of lower-court actions in a case be sent to the
Court for complete review on the merits. In this sense,
parties seek to influence which cases the Court ulti-
mately decides. Second, an amicus curiae brief may
be filed by a party seeking to shape the justices’ final
decision in a case and the content of the written opin-
ion(s) the Court issues following that final decision.
In short, parties often seek to shape the content of
the law by providing the justices not only written legal
arguments but also sociological data, technical infor-
mation, or scientific insight. Legal scholars Joseph
Kearney and Thomas Merrill have noted that amicus
filings are significant factors shaping the decisions of
Supreme Court justices, and parties submitting briefs
encounter success in patterned, predictable ways.

Court rules specify the circumstances under which
amici (plural “friends”) briefs are permitted. Supreme
Court Rule 37 provides that amicus curiae briefs may
be submitted when all parties to the suit consent. Ab-
sent the consent of one or more parties to the suit,
an organization wishing to submit an amicus curiae
brief may petition the Court for permission to submit
despite objections from the litigants. According to po-
litical scientists Gregory Caldeira and John Wright, on
only rare occasions does the Court deny amicus par-
ticipation to a petitioning organization.

Rule 37 recognizes the special place of government

organizations in the life of the Supreme Court. The
rule allows the U.S. solicitor general to submit an ami-
cus brief in any case before the Court even in the
absence of the litigants’ consent and without going
through the process of obtaining the justices’ permis-
sion. The same principle holds for all federal agencies,
each of the fifty states, and all municipalities within
the political boundaries of the United States. Fre-
quently, the Court invites amicus participation from
the U.S. government. The effect of Rule 37 and the
solicitor general’s amicus participation is that the fed-
eral government’s interests are a consistent element of
the information available to the justices in selecting
cases for review and deciding cases on the merits.

Considering the Court’s heavy caseload and the de-
mands of writing opinions, what motivates justices to
spend the additional time and effort required to weigh
the information presented in amicus briefs? Political
scientists Lee Epstein and Jack Knight researched the
motivational factor and found that the justices seek to
render decisions that will endure the scrutiny of the
president, other members of the executive branch, and
Congress. Further, the justices know that their deci-
sions, like all instances of policy making, must survive
in an interinstitutional environment where officials
who oppose a Court decision may attempt, either leg-
islatively or via executive action, to undo the Court’s
work. Thus, according to Epstein and Knight, the jus-
tices act strategically, using the information presented
in amicus curiae briefs to effectuate decisions that will
endure the rigors of the American system of separation
of powers (legislative, executive, judicial). In short, the
justices see amicus curiae briefs as a source of infor-
mation useful in advancing their desired policy out-
comes. In this sense, the arguments and information
contained in amicus curiae briefs may be important
factors shaping the content of substantive policy de-
bate among Supreme Court justices.

Because amicus curiae briefs are so influential, con-
sistently high amicus participation rates reflect that
the business of the Court, often regarded as the prov-
ince of the legal and political elite, is today a policy-
making arena markedly open to interest-group
participation. The effect of this openness, however, is
to generate significant competition among the
thousands of organized amicus participants, a system
that likely favors groups possessing the most highly



regarded resources for appellate advocacy—expertise
and experience.

Questions regarding the influence of amicus curiae
briefs on Court behavior are important targets of
scholarly activity. Furthermore, the impact of amicus
participation on case outcomes is, and will likely re-
main, a point of contention for Court observers.
What is certain, however, is that the sheer volume of
amicus filings with the Court is consistent with the
view that the justices occupy a principal station in
American politics and that amicus curiae briefs com-
prise a key pathway for interest-group participation in
the public policy process.

Bradley ]. Best
See also: Solicitor General; Writs of Certiorari.
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Amish

The Amish are an ultraorthodox Protestant religious
group that has been involved in several important
U.S. Supreme Court cases regarding the religious free-
dom guaranteed by the First Amendment to the Con-
stitution. The Amish are an agrarian and devoutly
religious sect who have sought the Court’s protection
when their unique religious beliefs have conflicted
with majority-imposed laws.
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In 1938, in footnote four of the decision in United
States v. Carolene Products Co., 304 U.S. 144 (1938),
Justice Harlan E Stone urged a shift in the Court’s
focus from social and economic policy to, among
other things, the special protection of “discrete and
insular minorities” against the majority-led political
process. The Amish epitomize this notion of a “dis-
crete and insular minority.”

The Amish first arrived in America in colonial
times, as they fled religious persecution in Europe.
They lead an insular lifestyle by attempting to remain
separate from society at large and rejecting modern
technology, and religion defines all aspects of their
way of life. A very close-knit sense of community is
another trademark. To become a member of the
Amish church, one must choose to be baptized at age
eighteen. Before this crucial decision, children are un-
der parental control. Parents inculcate offspring from
an early age with the social ways of the Amish to
preserve and perpetuate their unique heritage.

A governmental threat to this parental power led
to Wisconsin v. Yoder, 406 U.S. 205 (1972). Wisconsin
enacted a law requiring that children attend school
until age sixteen, a provision that clashed with the
Amish practice of providing education only up to
eighth grade and then enrolling children in appren-
ticeship programs. The question facing the Supreme

Amish children reading their lesson in a one-room school-
house. Amish religious beliefs have caused the group to be
involved in several important Supreme Court cases, most

notably one involving state-imposed educational laws. e/
Horst Photography)
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Court in Yoder was whether a minority should be ex-
empted from a law of general applicability when the
law violated their religious beliefs. The court sided
with the Amish, since the state law was effectively
asking them “to perform acts undeniably at odds with
the fundamental tenets of their religious beliefs,” and
so violated the Free Exercise Clause of the First
Amendment. The Court seemed to side with the par-
ents on the threats of compulsory school attendance,
since it “carries with it a very real threat of under-
mining the Amish community and religious practice.
... [Tlhey must either abandon belief and be assim-
ilated into society at large, or be forced to migrate to
some other and more tolerant region.” In short, the
Court employed a balancing test, weighing the state
interest in compulsory education against the nature of
the violation of the Amish faith. The state did not
have a compelling argument that compulsory educa-
tion was necessary, whereas the threat to the Amish
religion was large. In short, the Amish, as a “discrete
and insular minority,” merited the Court’s protection
of their free exercise of religion.

Later, in United States v. Lee, 455 U.S. 252 (1982),
the Court indicated that the protections afforded in
Yoder had limits. Influenced by their deeply felt reli-
gious obligation to care for their own elders, Amish
individuals refused to pay into the Social Security sys-
tem or accept its benefits. The Court again employed
a balancing test, this time denying the faith-based ex-
emption, noting that such an exemption could lead
to other claims of religious exemption to Social Se-
curity taxes and thus threaten the entire system. The
federal government’s overriding interest in maintain-
ing the integrity of the Social Security system likely
tipped the scales in its favor. The Court concluded
that any hindrance to the free exercise of their religion
was a justified hardship for the Amish.

James E Van Orden
See also: Free Exercise Clause; Wisconsin v. Yoder.

FURTHER READING

Hostetler, John A. Amish Sociery. Baltimore, MD: Johns
Hopkins University Press, 1993.

Keim, Albert N., ed. Compulsory Education and the Amish:
The Right Not to Be Modern. Boston: Beacon, 1975.

Kraybill, Donald B. The Riddle of Amish Culture. Baltimore,
MD: Johns Hopkins University Press, 2001.

Anonymous Political Speech

The ability to speak anonymously about or on behalf
of political issues or candidates is protected by the
First Amendment to the U.S. Constitution. Under the
First Amendment, Congress cannot make laws that
infringe on the exercise of free speech. This right has
been extended to include the freedom to express opin-
ions and the freedom of content. The right to speak
anonymously does not automatically prevent the sub-
sequent determination of the identity of the speaker
or writer. A speaker cannot hide behind the protection
of anonymity to commit a fraud, engage in false ad-
vertising, violate copyright laws, or libel another per-
son. Anonymity is often motivated by fear of reprisal,
such as economic or social retaliation. Whistle-
blowing is sometimes referred to as political speech
and is generally protected by state or federal statute.
Anonymous political speech has been supported by
the courts since the Constitutional Convention of
1787 and remains an issue today with the advent of
communications by most citizens through the
Internet.

One of the first examples of anonymous political
speech in the United States was The Federalist Papers,
a series of articles published shortly after the conclu-
sion of the Constitutional Convention of 1787. These
eighty-five essays, written by Alexander Hamilton,
James Madison, and John Jay under the name “Pub-
lius,” appeared in newspapers in New York state. Pub-
lished anonymously, the essays sought to encourage
the state’s delegates to ratify the Constitution. Since
Hamilton and Madison attended the Constitutional
Convention, The Federalist Papers offered a unique in-
sight into the history of the language of the
Constitution.

The Supreme Court of the United States has con-
sistently extended First Amendment protection to
anonymous political speech. For example, in National
Association for the Advancement of Colored People
[NAACP] ex rel. Patterson v. Alabama, 357 U.S. 449
(1958), the Court struck down a law requiring the



NAACP to make its membership list public. Further-
more, laws cannot prohibit the anonymous distribu-
tion of political literature. In Mclntyre v. Ohio
Elections Commission, 514 U.S. 334 (1995), the Court
struck down an Ohio law requiring that a name and
business address be included on all literature distrib-
uted in an electoral context. In this case, the Court
upheld the right of an individual to distribute political
leaflets anonymously.

Laws or policies cannot constitutionally require ad-
vance permission from government for the distribu-
tion of political material. Requiring the distributor of
political material to register unconstitutionally im-
pedes speech. Likewise unconstitutional are laws that
call for the names and addresses of the person pre-
paring and distributing the literature. Courts recog-
nize that fear of punishment may discourage the
distribution and this in turn restricts political expres-
sion. The Court, without fail, has held unconstitu-
tional the restriction of the freedom of expression
through mechanisms such as registration.

In campaign finance matters, however, the Su-
preme Court has upheld disclosure laws. In Buckley v.
Valeo, 424 U.S. 1 (1976), the Court upheld laws re-
quiring the disclosure of political contributions and
expenditures as necessary to eliminate corruption or
its appearance. Similarly, the Bipartisan Campaign Re-
form Act, signed into law by President George W.
Bush in 2002, contained new limitations on the use
of unattributed political speech. The legislation reg-
ulates the political speech of nonprofit issue-advocacy
groups and provides that under certain circumstances,
the names of contributors to issue campaigns must be
disclosed. Groups that purchase broadcast advertising
containing the name of a federal candidate in the me-
dia market where the candidate is running must also
be disclosed. The disclosure requirements of this law
have been upheld.

The government cannot restrict expression because
of subject matter or content, a principle that especially
protects political text. Protections extend to the In-
ternet, since most people exchange ideas and obtain
information online. Computer-generated images are
included and thereby are considered protected speech.
The content of speech, virtual or written, cannot be
suppressed unless laws regulating the limits are nar-
rowly tailored and are the least restrictive means of
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accomplishing a compelling governmental purpose.
Compelling purposes include safety and welfare of
citizens.

Whistle-blowing is speech that involves a current
or former employee of a company or governmental
agency providing information about its wrongdoing,
typically to a regulatory agency or congressional over-
sight committee. These people often provide infor-
mation about fraudulent acts, abuse, or misdeeds by
company or governmental officials. Some states have
enacted statutes to protect the reporting individual
from retribution, retaliation, or reprisals. Often, these
statutes allow for the continued anonymity of the
whistle-blower.

Finally, the Patriot Act of 2001 allows the FBI to
obtain library and bookstore records and monitor e-
mail transactions without the approval of a judge. The
increased use of the Internet to express political opin-
ions, participate in polls, and comment online may
cause such legislation to collide with the consistent
constitutional protection of anonymous political

speech.
Darlene Evans McCoy

See also: Buckley v. Valeo; National Association for the
Advancement of Colored People v. Alabama ex rel.
Patterson.
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Anti-Dial-a-Porn Measures

The pornography industry relies on the right of free
speech that is protected under the First Amendment,
but the government has tried to curb this right in the
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context of these businesses. During the 1980s several
firms began offering, for a fee, sexually oriented, pre-
recorded telephone messages popularly known as
“dial-a-porn.” Other firms soon offered interactive
sexual discussions with an employee; these were pop-
ularly known as “phone sex.” When Federal Com-
munications Commission (FCC) regulations failed to
curb such activity, in April 1988 Congress amended
the Federal Communications Act of 1934, U.S. Code,
vol. 47, sec. 223(b). The new section 223(b) stated
that whoever knowingly used a telephone to make
directly or by recording device “obscene or indecent
communication for commercial purposes to any per-
son,” regardless of who placed the call, could be fined
up to $50,000 and imprisoned for not more than six
months, or both. After parties filed litigation chal-
lenging the amendment, Congress in November 1988
enacted provisions in the Child Protection and Ob-
scenity Enforcement Act that further amended section
223(b). The additional amendment extended the pen-
alties of fines and up to two years’ imprisonment to
include proprietors and others “in control” of the firm
offering the sexual messages as well as the employees
responding to calls or involved in making and trans-
mitting the prerecorded messages.

In Sable Communications of California, Inc. v. Fed-
Commission, 492 U.S. 115
(1989), the U.S. Supreme Court, in an opinion by
Justice Byron R. White, held that provisions of the
amendments that prohibited obscene communication,
as defined in Miller v. California, 413 U.S. 15 (1973),

were constitutional. However, the Court held that the

eral Communications

government had not shown a compelling interest suf-
ficient to allow it to penalize all indecent commercial
communications. Because the statute was not nar-
rowly tailored to separate constitutionally protected
indecent communications with adults from commu-
nications with minor children that could be regulated,
in this respect the statute was unconstitutional. Dis-
senting in part, Justices William J. Brennan Jr., Thur-
good Marshall, and John Paul Stevens argued that the
provision prohibiting obscene communications was
also unconstitutional because “obscenity” could not be
defined with adequate specificity to prevent erosion of
freedom of speech.

Subsequently, Congress again amended section
223(b) in 1989 and 1996 so that whoever knowingly

used a telephone to make directly or by recording de-
vice “obscene or indecent communication for com-
mercial purposes to any person under 18 years of age
or to any other person without that person’s consent”
could be fined, imprisoned, and subject to civil fines.
The effectiveness of this standard as a control on chil-
dren’s access to sexual material remains uncertain.

Richard Brisbin

See also: Federal Communications Commission; Mjil-
ler v. California; Obscenity; Pornography.
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Argersinger v. Hamlin (1972)

In Argersinger v. Hamlin, 407 U.S. 25 (1972), the
U.S. Supreme Court determined the circumstances in
which the Sixth Amendment to the U.S. Constitution
required that a court-appointed attorney be provided
for a criminal defendant. The case was important for
its holding that even a misdemeanor offense, provided
it could result in imprisonment, warranted application
of the right to counsel.

Jon Argersinger was convicted of carrying a con-
cealed weapon and was sentenced to ninety days in
jail. Argersinger was indigent and unrepresented by
counsel at his trial. The Florida Supreme Court up-
held his conviction, concluding that the right to
court-appointed counsel extended only to offenses
punishable by more than six months’ imprisonment.
In a unanimous decision, the U.S. Supreme Court
reversed and found that Argersinger was entitled to
appointed counsel at his trial.

Argersinger extended the rule in Gideon v. Wain-
wright, 372 U.S. 335 (1963), to apply to indigent
misdemeanor defendants, not just those facing felony
charges or more than a six-month imprisonment. Jus-
tice William O. Douglas, who wrote the Court’s ma-
jority opinion, stressed that there was no historical



evidence suggesting that Sixth Amendment rights
should be “retractable” in petty-offense cases. A de-
fendant’s right to be heard would be “of little avail if
it did not comprehend the right to be heard by coun-
sel.” Douglas suggested that although Gideon involved
felonies, its rationale “has relevance to any criminal
trial, where an accused is deprived of liberty.” The
Court believed that the legal issues of a case should
be the criteria for assessing necessity of counsel, point-
ing out that misdemeanor cases carrying lesser terms
of imprisonment “may not be any less complex than
cases in which lengthy sentences may be imposed.”
The assembly-line character of most misdemeanor
proceedings also made assistance of counsel especially
valuable. Beyond trial representation, Douglas saw
representation for the plea process as “looming large
in misdemeanor as well as in felony cases.” Counsel
was necessary so that the accused would “know pre-
cisely what he is doing, so that he is fully aware of
the prospect of going to jail or prison, and so that he
is treated fairly by the prosecution.” Accordingly, the
Court concluded that absent a “knowing and intelli-
gent waiver,” no defendant may receive jail or prison
time unless represented by counsel at trial.

The Argersinger Court wished to extend Gideon as
far as possible, but such expansion raised substantial
implementation issues because misdemeanor cases
cause the most court congestion and “assembly-line
justice” often results. Argersinger provided a safety
valve, however, by giving trial judges the choice of
appointing counsel and keeping sentencing options
open or not appointing counsel and forfeiting the pos-
sibility of imprisonment. Several justices expressed
concerns in concurring opinions about implementing
Argersinger. Justice Lewis E. Powell Jr. agreed that an
indigent defendant’s need for counsel did not “mys-
teriously evaporate” when the charge was an offense
punishable by six months or less. Powell would have
preferred a flexible rule that did not automatically ap-
ply to all misdemeanors, and he feared that the de-
cision could have a “seriously adverse impact upon the
day-to-day functioning of the criminal justice system.”

Argersinger fundamentally altered the process of jus-
tice in misdemeanor courts. Despite the implemen-
tation problems, it also prompted policy responses at
the local level. Localities now provide legal services for
indigent misdemeanor defendants, and many state
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and local governments decriminalized some traffic and
other offenses in order to avoid the consequences of
Argersinger. The Supreme Court clarified Argersinger
in Scott v. Illinois, 440 U.S. 367 (1979), by ruling
that state courts did not have to appoint counsel when
imprisonment was authorized for a particular offense
but not actually imposed.

Peter G. Renstrom

See also: Gideon v. Wainwright; Public Defenders;
Right to Counsel.
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Arizona v. Evans (1995)

In Arizona v. Evans, 514 U.S. 1 (1995), the U.S. Su-
preme Court established a “good faith” exception to
the “exclusionary rule,” a rule designed to enforce the
Fourth Amendment by prohibiting the use in court
of evidence obtained by unlawful searches or seizures.
This rule is intended to keep police within constitu-
tional boundaries as they conduct their activities. The
case began in January 1991 when Isaac Evans was
arrested in Phoenix, Arizona, for driving the wrong
way down a one-way street in front of a police station.
When the arresting officer asked to see his driver’s
license, Evans explained that it was suspended. A
computer check from the officer’s car confirmed the
suspension and also revealed an outstanding misde-
meanor warrant for his arrest. In the process of being
handcuffed, Evans dropped a hand-rolled cigarette
that the officer determined contained marijuana. A
search of Evans’s car turned up a bag of the substance.
Evans was charged with possession of marijuana.
When Evans was brought to the police station, the
Justice Court explained that the misdemeanor warrant
had been quashed seventeen days prior, and due to a
clerical error, this had not been noted in the police
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computer system. Evans argued that the possession
charge should be dropped because the evidence was
the “fruit” (product) of an unlawful arrest. (This prin-
ciple is often referred to as the “fruit of the poisonous
tree”: If the initial search is illegal [the poisonous tree],
any evidence derived as a product [fruit] of the illegal
search must be excluded.) The district court agreed
but was reversed on appeal on grounds that the ex-
clusionary rule did not apply to errors caused by em-
ployees not directly associated with the arresting
officers or their police department. The Arizona Su-
preme Court rejected the distinction, and the case
reached the U.S. Supreme Court, which issued its
opinion March 1, 1995.

Two questions were before the Court. First, when
a state-court decision fairly appears to rest primarily
on federal law or to be interwoven with federal law,
and when the adequacy and independence of any pos-
sible state-law grounds are not clear from the opin-
ion’s face, does the U.S. Supreme Court have
jurisdiction to hear the case? Second, does the exclu-
sionary rule require suppression of evidence seized in
violation of the Fourth Amendment when the erro-
neous information resulted from clerical errors of
court employees? The Court ruled seven—two that it
did have jurisdiction, and that because the purpose of
the exclusionary rule would not be furthered by ex-
cluding evidence in this instance, the evidence could
be used against Evans.

Writing for the majority, Chief Justice William H.
Rehnquist explained that the Court accepted cases
based on state law when the state courts acted as they
did with the understanding that federal law required
them to do so. This freed the state courts to act as
they thought best, without having constantly to turn
to the federal courts for guidance. State courts could
act as laboratories for exploring the boundaries of their
own constitutions, but they were not free from the
final authority of the federal system when dealing with
issues of U.S. constitutional interpretation.

Second, the exclusionary rule was intended to deter
police officers from acting illegally in their efforts to
collect evidence. In this case, the officers were acting
in good faith that the information provided to them
by the court was correct; excluding the evidence
would not have a deterrent effect on them in future
activities. Since the employees who made the error

were clerical staff of the court system, they also lacked
an incentive to make similar errors in the future. Be-
cause excluding this evidence would not have a de-
terrent effect, and the officers had collected the
evidence in good faith, the Court determined that it
could be used at trial against Evans.

Brian . Glenn

See also: Exclusionary Rule; Inevitable-Discovery Doc-
trine; Mapp v. Ohio; Open-Fields Exception; Plain-
Sight Doctrine.
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Arkansas Educational Television
Commission v. Forbes (1998)

In Arkansas Educational Television Commission v.
Forbes, 523 U.S. 666 (1998), the U.S. Supreme Court
held six—three that a public television station did not
violate the First Amendment when it decided to ex-
clude a minor-party candidate from a televised debate
in a race for the U.S. House of Representatives from
Arkansas’s third congressional district. The U.S. Dis-
trict Court had rejected Ralph Forbes’s plea for in-
junctive relieve, but had been overturned by the U.S.
Eighth Circuit Court of Appeals, which had re-
manded the case. On rehearing, the district court
again upheld Forbes’s exclusion, concluding that the
debate was a nonpublic forum and that the decision
to exclude Forbes had not been influenced by dis-
agreement with his views. Again, the Eighth Circuit
remanded, finding that the debate was a public forum
and that the assessment of Forbes’s viability as a can-
didate had not established a sufficiently compelling or
narrowly tailored governmental interest that would
justify infringing on his right of free speech under the
First Amendment. This decision put the Eighth Cir-
cuit in conflict with an earlier decision of the Eleventh
Circuit Court of Appeals.

In assessing Forbes’s claims, Justice Anthony M.
Kennedy rejected the idea that the public-forum doc-



trine—which required that speech in such public set-
tings must be available equally for all—should be
mechanically applied to cases involving public televi-
sion. Broad requirements for access would interfere
with journalistic discretion. Congressional debates,
Kennedy noted, were not like other forums both be-
cause the views expressed were those of the candidates
and because debates were “of exceptional significance
in the electoral process.” This was clearly not a public
forum open to all, nor was it a designated public fo-
rum. Given the number of minor-party candidates in
both congressional and presidential races, requiring
that such forums be open to all candidates would be
onerous and could influence broadcasters to air no
debates rather than to provide a forum for all. Al-
though it was not a public forum, the station did not
have “unfettered power to exclude any candidate it
wished.” Here, however, evidence indicated that the
television station had not excluded the speaker on the
basis of his views but in the belief that he had not
established himself as a candidate with significant
public support: “His own objective lack of support,
not his platform, was the criterion.” In such circum-
stances, his exclusion was constitutional.

Justice John Paul Stevens’s dissent focused on what
he considered to be the “ad hoc” and “standardless”
character of the decision that the station made to ex-
clude Forbes. Stevens also argued that because the sta-
tion in question was publicly owned, the majority
decision created unacceptable risks of governmental
censorship. Stevens likened the powers being exercised
by the station to that of a governmental official de-
ciding whether to issue permits. Such discretion
should have been curbed by written objective criteria.

The reasoning of this decision also has been applied
to presidential debates. Thus, Ross Perot was excluded
from the 1996 presidential debates, and Ralph Nader
was excluded from the 2000 presidential debates.

John R. Vile
See also: Presidential Debates; Public Forum.
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Arraignment

The first appearance of an accused individual either
in court or before a judge is typically in an arraign-
ment, a hearing where the defendant is officially no-
tified of the criminal charges filed by the prosecution.
If the accused is arrested and incarcerated, and de-
pending on the circumstances surrounding the case,
the individual has the right to be arraigned without
unnecessary delay within forty-eight hours after the
arrest so that the judge can ascertain if there was prob-
able cause for an arrest, as required by the Fourth
Amendment. Whether the person is incarcerated or
released on bail, the accused has the right to be
arraigned.

At an arraignment, the defendant is advised of his
or her constitutional rights and given the opportunity
to make some very important choices. The judge may
read these rights orally to the defendant or may give
the accused a written form that delineates these rights.
The most important rights that a defendant must con-
sider and decide upon are the right to an attorney, the
right to plead guilty or not guilty, and the right to a
speedy trial by jury. If the defendant has insufficient
funds to hire an attorney, the court may appoint an
attorney for the accused person.

During an arraignment, an indictment is read, and
the defendant is asked to plead either guilty or not
guilty to the charges. The accused can also plead no
contest to the charges, which is legally the same as a
guilty plea. If for some reason the accused person is
not represented by an attorney, the defendant should
enter a plea of not guilty. It is also the right of the
accused person to refuse to enter a plea at an arraign-
ment and ask for more time to consult with an at-
torney. If this is done, the judge will typically enter a
not-guilty plea on behalf of the accused. In most cases
when defendants waive their right to an attorney and
enter a guilty plea at an arraignment, they typically
do so without fully knowing their rights and without
full knowledge of the consequences of a conviction.
If the defendant enters a guilty plea, it is the respon-
sibility of the judge to make certain that the person
has done so knowingly and voluntarily. In that case,
the judge should also be certain that there is substan-
tial evidence supporting a conviction. When an ar-
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raignment is concluded, the judge should set a future
court date for the defendant to return for a hearing,
trial, or other court proceeding, unless the defendant
has expressly waived that right.

For some first-time offenses, such as drug posses-
sion in small amounts for personal use, the accused
should determine if there are drug diversion programs
available to attend before entering a guilty plea at an
arraignment. If these programs are available in the area
where the legal proceedings take place, the court can
order that the accused attend and receive counseling
instead of being fined or incarcerated. If a program is
completed and the counsel followed, the charges may
be dismissed. If the charges are not dropped, the de-
fendant retains the right to a preliminary hearing or
a trial by jury.

Alvin K. Benson

See also: Bail, Right to; Hearing; Reply, Right to;
Right to Counsel; Speedy Trial, Right to; Trial by
Jury.
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Arrest

“Arrest” is the governmental seizure of a person. The
legal concept of “arrest” is governed primarily by the
Fourth Amendment to the U.S. Constitution, to some
extent by the Fifth and Fourteenth Amendments, and
by certain decisions of the U.S. Supreme Court. The
relevant portion of the Fourth Amendment states:
The right of the people to be “secure in their persons,
... against unreasonable . . . seizures, shall not be vi-
olated, and no warrants shall issue, but upon probable
cause.”

In other words, a person may not be seized or ar-
rested by the government unless the state establishes
probable cause that the arrestee committed a crime or
offense. For the government to establish probable
cause to arrest a suspect, either law enforcement of-
ficials must make their case to a judge that the state
has probable cause to arrest an individual and get an
arrest warrant from the judge, or law enforcement of-
ficers can make probable-cause determinations on
their own if exigent circumstances are present—such
as a crime being committed in an officer’s presence.
It is always better that law enforcement obtain an ar-
rest warrant if the situation allows, as the warrant
amounts to prior judicial approval of the arrest.

“Arrest” may or may not be accompanied by a
statement by police that an individual is under arrest.
People often associate the action of being placed in
handcuffs with the action of arrest; sometimes that is
the case but not always. The Supreme Court estab-
lished a test for determining whether an individual is
under “arrest” in Florida v. Bostick, 501 U.S. 429
(1991). Terrance Bostick was a passenger on a bus
traveling from Miami, Florida, to Atlanta, Georgia.
Police officers looking for drug couriers boarded the
bus and confronted Bostick, asking to see his ticket
and identification. The officers then sought consent
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Street arrest for a drinking complaint. Individuals arrested for such crimes have many rights, including a right to an
attorney if they cannot afford one. (Nasional Archives

to search his luggage. When officers searched his lug-
gage, they found cocaine. Bostick was then “arrested”
and charged with trafficking in cocaine.

But when exactly was Bostick arrested? Was he ar-
rested at an earlier point in the encounter? That is
exactly what Bostick argued. He claimed that the po-
lice trapped him on the bus and he had no choice but
to comply with their demands; hence he was under
arrest and the police did not have probable cause for
the arrest and custodial interrogation. The Supreme
Court announced the test to determine whether a per-
son is under arrest as follows: “[TThe appropriate in-
quiry is whether a reasonable person would feel free
to decline the officers’ requests or otherwise terminate
the encounter.” The majority held that under facts
like those in Bostick, reasonable individuals could not
believe they were under arrest (Bostick could have ter-
minated the encounter but did not) and remanded the
case to the Florida courts for them to determine the
facts and apply the legal test quoted here.

Both the Fifth and Fourteenth Amendments re-
quire “due process” before individuals can be deprived
of their life, liberty, or property. The Constitution
requires both “substantive” due process and “proce-
dural” due process. This means that the probable-
cause determinations and arrests and all hearings and
proceedings by the state must be actually and proce-
durally fair. Individuals can consent to arrest if they
do so knowingly, intelligently, and voluntarily.

James E. Headley

See also: Fourth Amendment; Search Incident to
Arrest.
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Articles of Confederation

The Articles of Confederation was the first consti-
tution adopted by the United States. The Second
Continental Congress drafted the Articles of Confed-
eration over several weeks after the 1776 signing of
the Declaration of Independence. The articles served
as the de facto constitution until full ratification in
1781. The government formed by the articles was no-
table for its decentralization—that is, the national
government was given limited authority by the states.
The states not only chose the representatives and other
officials of the national government, but they also had
the authority to override decisions made by the na-
tional government.

Through the articles, the duties of the revolution-
ary Continental Congress were transferred to the new
and permanent Congress. The new Congress also as-
sumed the form of the Continental Congress. Each
state had one vote on any matter before the Congress.
To be enacted, any major legislation needed nine of
thirteen state delegations to vote for it. Fundamental
changes to the form or function of the national gov-
ernment needed unanimous support from the state
delegations. For example, the national government
had no authority to tax citizens directly. Any change
that would have enabled direct taxation could occur
only through unanimous support of the delegations.
The articles did not provide for either an executive or
judicial branch. Rather, committees conducted almost
all business of the national government with the oc-
casional appointment of special administrators to
carry out some specific tasks.

The long history of colonial home-rule, under
which local government rather than the king made
most decisions, and a suspicion of strong national au-
thority led the delegates to prefer this decentralized
system. As the delegates expected, independence led
to war with Great Britain, but they did not expect
the difficulties that arose in fighting the war as a result
of the form of government they chose. Indeed, the
insistence on a weak national government almost cost
the new nation its independence.

The Articles of Confederation did not grant the
national government authority to raise an army or levy
direct taxes. Accordingly, the national government was

forced to rely upon the states to recruit and prepare
any troops to defend the new country against Great
Britain. The military command of the national gov-
ernment was charged with coordinating the war effort
and answered to Congress. Congress identified mili-
tary needs of the country, and the military command
sought to fill those needs through the states. Since the
national government had no authority to compel state
compliance, any state contribution, whether troops or
supplies, was provided on a strictly voluntary basis.
This resulted in a poorly supplied and understaffed
military. Although Congress was empowered to bor-
row money through bonds, its inability to levy taxes
made bonds risky to investors and costly to the na-
tional government; because of the uncertainty arising
out of the inability to tax, the national government
was forced to pay a higher yield to attract investors.
The war effort was thus hampered by two problems
arising out of the structure of the Articles of Confed-
eration. First, Congress proved to be an inept manager
of the war, and there was no administrative structure
in place to address the problem. Second, because the
national government could not compel compliance
from the states, some states withheld troops and sup-
plies, content to “free ride” on the efforts of the other
states. Other states held back full support because of
the perception of and concern about this free riding.
Congress had no authority under the articles to re-
spond in any meaningful way to the structural prob-
lems of prosecuting the war. Instead, it decentralized
even more in an effort to create incentives for each
state to do its fair share. Specifically, among other acts,
it passed a resolution requiring states to supply and
outfit their own troops directly. By summer 1780, the
military situation had deteriorated so badly that even
many state officials were demanding the national gov-
ernment take a firmer hand in managing the war. De-
spite the growing chorus in favor of centralization of
authority, the structural design of the articles contin-
ued to impair the efforts of those who sought a more
powerful national government. In 1781 a bill that
gave Congress the power to tax was vetoed by Rhode
Island, home to fewer than 2 percent of the popula-
tion. The widespread support for reform of the articles
that developed as a result of the wartime problems
dissipated once France loaned the United States the
hard currency necessary to mount an effective war.
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The Second Continental Congress voting on independence. Delegates drafted the Articles of Confederation over several
weeks after the signing of the Declaration of Independence. Wational Archives

France formally recognized American independence in
1778 but did not fund the war effort until late in
1781. The defeat of the British troops under General
Charles Cornwallis meant the United States was in-
deed independent, but it also marked the abatement
of reform sentiments.

As the country entered the post—Revolutionary War
period, the Articles of Confederation again presented
a structural impediment to development. In particu-
lar, Congress assumed a tremendous amount of debt
to pay for the war. The national government owed
the debt, but only the states could tax. In a manner
similar to its efforts during the war, Congress assigned
annual assessments to the states for the purpose of
paying the war debt. The states’ compliance with pay-
ment of the tax assessments was similar to their com-
pliance with the provision of the necessities of war.
States that did pay generally paid less than was as-

sessed, and many states simply paid nothing, again
content to free ride. The unanimity rule again sub-
verted congressional efforts to pass a bill to allow the
national government to tax directly when New York
vetoed the bill in order to protect its lucrative port
revenue.

Moreover, the articles expressly reserved to the
states all powers over commerce. This meant that the
national government could not negotiate trade agree-
ments with foreign countries without approval from
each and every state legislature. The states competed
with each other for foreign investment; each had its
own currency and could tax any commercial interest
passing through its borders. As the economy contin-
ued to struggle under these structural constraints,
many leaders again began to push for reform. In Jan-
uary 1787, Shays’s Rebellion, involving strong pro-
tests by Massachusetts farmers against tax collection,
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revealed how the weak national government was un-
able to help Massachusetts keep the peace. These
events proved that the Articles of Confederation had
to be reformed if the country was to persevere. When
the Constitutional Convention was convened in May
1787, all the state legislatures except Rhode Island
sent a delegation. The purpose of the convention was
nominally to amend the articles and to resolve some
commercial disputes between states, but some of the
delegates, including James Madison, planned to drop
the Articles of Confederation and begin anew. Madi-
son was particularly concerned about injustices that
he believed were being perpetuated in the states with-
out adequate national supervision, and he envisioned
that government spread out over all thirteen colonies
would be less likely to fall prey to such violations of
civil liberties. By the end of the convention, the Ar-
ticles of Confederation had been relegated to the scrap
heap of history, and the new Constitution was sent to
the states for ratification.

Charles Anthony Smith

See also: Federalism; Federalists; United States
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Arts and Humanities Funding

Public funding of the arts raises many constitutional
issues regarding whether the government is violating
the First Amendment to the U.S. Constitution in its
decisions about the type of projects it chooses to fund
or not to fund. At the heart of the problem is the
artist’s right to freedom of expression, which the First

Amendment generally protects even though the ex-
pression may be offensive to some individuals. Still,
critics charge that for government to fund such work
inevitably pits free expression against censorship.

In 1989 and 1990, a fierce political battle raged
over whether the National Foundation for the Arts
and the Humanities Act of 1965 should be amended
to prohibit the National Endowment for the Arts
(NEA) from providing federal grants for obscene or
sacrilegious artwork. The dispute emerged during
spring 1989 when the American Family Association
and others drew public and congressional attention to
the fact that NEA funding had helped support Andres
Serrano’s work Piss Christ and an exhibit of Robert
Mapplethorpe’s photographs, considered by some to
be obscene and homoerotic. In Congress, the chief
proponent of restricting funds was Senator Jesse
Helms (R-NC); he was joined by others who wanted
to restrict the NEA tightly or even abolish it alto-
gether. Defenders of the NEA argued that the vast
majority of grants were unquestioned and that artists
should be allowed freedom of expression in their
work.

In 1989, Helms succeeded in attaching an amend-
ment to the Interior Department’s appropriations bill
that would prohibit the NEA from funding obscene
work. In the conference committee reconciling House
and Senate versions of the bill, however, the language
was watered down to say that the NEA could not fund
work that, “in the judgment” of the endowment, was
obscene and, when taken as a whole, did “not have
serious literary, artistic, political, or scientific value.”
Although the bill included the first restrictions of this
type on NEA funding, the compromise largely pleased
the arts community. In 1990, political debate on the
issue became even more intense. Despite Helms’s ef-
forts to keep or tighten the ban, the 1990 Interior
appropriations bill removed the 1989 restriction and
replaced it with language that shifted the burden for
determining obscenity to the courts. The NEA could
fund works without restriction, but if the works were
later judged obscene, the artist had to return the fed-
eral grant. The two-year debate forced many people
to deal with the issues of when the government should
support the arts and when art crossed the line into
obscenity.



The NEA was established in 1965 to supplement
private support for the arts. By the late 1980s, it had
awarded over 80,000 grants. The endowment’s annual
budget was approximately $170 million. Although not
insignificant, NEA funds were less important to the
overall arts community than were ticket sales, state
and local government grants, and corporate donations.
Still, the NEA was seen as important for its support
of more controversial and less publicly successful pro-
jects and because NEA approval often led artists to
receive significantly more state and corporate assis-
tance. The NEA was not without its critics. Some saw
it as an example of excessive government power in
society. Other critics argued that government support
for the arts was an unnecessary and unwise luxury in
a time of rising government deficits. These critics be-
came important forces when focus was put on partic-
ular controversial NEA grants.

The 1989 controversies began when Reverend
Donald Wildmon, executive director of the conser-
vative religious American Family Association, sent let-
ters to congressional offices complaining about
Serrano’s Piss Christ. This work, showing a crucifix
submerged in a container of urine, had been funded
by a $15,000 grant given to the Southeastern Center
for Contemporary Art in Winston-Salem, North Car-
olina. Soon after, attention shifted to a $30,000 grant
given to the Institute for Contemporary Art at the
University of Pennsylvania to help underwrite an ex-
hibit of Mapplethorpe’s homoerotic photographs.
Days after focus shifted to Mapplethorpe, the Cor-
coran Gallery of Art in Washington, D.C., hoping to
avoid controversy, canceled its scheduled showing of
his work. This action created the opposite of the in-
tended effect. It put the Corcoran at the center of the
controversy and led both sides to become more ve-
hement in their statements. Helms and others sought
to capitalize on the public focus to impose restrictions.
Defenders of the NEA realized that few in Congress
wanted to risk a vote that could later be construed as
supporting obscenity, so they tried to find compro-
mise language that would appeal to moderates de-
manding some restrictions but still give the NEA
flexibility.

The ensuing legislative battle was complicated by
three factors. First, because the U.S. budget process
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includes both appropriations bills and authorization
bills for the same money, frequently several separate
informal groups and congressional committees were
working on parallel issues and competing language si-
multaneously. Second, both the House and Senate
ultimately had to support the new legislation but
again often worked simultaneously and produced dif-
fering language. Third, because conflicts between
House and Senate language are resolved in confer-
ence committees, supporters of the NEA made com-
promises or even tactically accepted tougher language
to move the bills to the conference stage where they
hoped decisions favoring moderate language would
be made.

In 1989 the House took the first floor action on
the issue. After hours of heated debate, the House
rejected an amendment that would have significantly
cut NEA funding. They settled on a carefully crafted
compromise that cut $45,000, equal to the amount
of the Serrano and Mapplethorpe grants, from the
NEA’s budget. The Senate saw less debate before vot-
ing to go further than the House by barring funding
for five years to the two local groups that had spon-
sored the controversial work. Then, with few mem-
bers in the chamber, Helms offered an amendment to
prohibit any NEA funding of obscene work. The
amendment was adopted by voice. In conference,
Helms’s tough language, as expected, was dropped
and replaced with language that gave the NEA the
responsibility to determine what was obscene and
what had artistic merit, especially with respect to de-
pictions of sadomasochism, homoeroticism, exploita-
tion of children, or other sexual acts. The conference
language also established a twelve-member commis-
sion to study the NEA and review grant procedures.
The overall bill, including the NEA compromise, eas-
ily passed both houses and was signed by President
George H.W. Bush in October 1989.

Almost as soon as the legislation of one year was
enacted, debate began on wording for the next year.
The controversy was kept in the headlines by public
focus on more projects critics saw as offensive and by
the NEA’s decision to have grant applicants sign a
statement that their art would be in line with the
1989 standards. In 1990 supporters of the NEA
sought to avoid bruising battles by quietly working
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out proposals before the debates and by shifting the
burden of decision-making to the courts. Senator Or-
rin Hatch (R-UT) first formulated the court-centered
proposal during committee work on the authoriza-
tion bill. The Hatch language would have removed
the 1989 guidelines and again let the NEA fund
most projects. If a work was later found obscene by a
court, then the artist would have to repay the grant.
Hatch’s ideas had some support, but the authoriza-
tion bill was slow to move forward. The House
therefore took the next action. After rejecting efforts
to cut all NEA funding or keep tight restrictions, the
House included wording similar to Hatch’s in the
authorization bill, but also added wording that sup-
ported artwork had to meet “general standards of de-
cency.” The authorization bill was then added to the
appropriation bill. In Senate floor action, language
that would have continued the 1989 policy was re-
placed with the Hatch language. As NEA supporters
celebrated their victory, Helms again used a voice
vote in an almost empty chamber to add a restriction
on works that denigrated religion. This amendment
was stripped out at conference. Differences between
the House and Senate versions were ironed out, and
the Hatch language became law on November 5,
1990. Ultimately, the NEA had almost the same dis-
cretion as before the controversy, but the two-year
battle left major scars at the NEA and in the arts
community.

John Dietrich
See also: First Amendment; Obscenity.
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Ashcroft, John D. (b. 1942)

John D. Ashcroft was appointed to serve as attorney
general of the United States in the first George W.
Bush administration, beginning in 2001. A Republi-
can with close ties to the Christian conservative move-
ment, Ashcroft has played a key role in the expansion
of government investigative and prosecutorial powers
in the wake of the September 11, 2001, terrorist at-
tacks in New York City and Washington, D.C., and
the failed attempt in Pennsylvania.

Ashcroft held numerous elected offices before his
appointment as attorney general, including the posts
of attorney general of Missouri (1977-1985) and gov-
ernor of Missouri (1985-1993). He served one term
in the U.S. Senate (1995-2001).

Ashcroft’s nomination as attorney general proved
controversial, with his long-standing opposition to
abortion generating particular opposition. As attorney
general of Missouri, Ashcroft argued for the consti-
tutionality of Missouri’s restrictions on abortion in
Planned Parenthood Association of Kansas City v. Ash-
croft, 462 U.S. 476 (1983). The U.S. Supreme Court
struck down the state’s prohibition against obtaining
second-trimester abortions outside of a hospital, but
it upheld several other restrictions on abortion care,
including a consent requirement for minors. In 1986,
Governor Ashcroft signed into law a statute contain-
ing a declaration that human life begins at conception;
this declaration remains in place in Missouri today.
While in the Senate, Ashcroft cosponsored a proposed
amendment to the U.S. Constitution containing the
same declaration and permitting abortion only when
the life of the mother is at stake.

As a senator, Ashcroft also proposed eliminating
the National Endowment for the Arts (NEA) and co-
sponsored a proposed constitutional amendment to
prohibit the burning of the American flag. In addi-
tion, he served as cosponsor for the 1996 Defense of
Marriage Act, which denies all federal recognition of
same-sex marriages.

Since the September 11, 2001, attacks, Attorney
General Ashcroft has played a key role in developing
and implementing the George W. Bush administra-
tion’s “war on terror.” For example, he was a key
player in the writing and passage of the USA Patriot
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In January 2001, a coalition of civil rights, women’s rights,
community, and labor groups held a rally outside the JFK
Federal Building in Boston to oppose John Ashcroft’s nom-
ination for U.S. attorney general. Speakers cited Ashcroft’s

negative record on women’s rights and civil rights.
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Act of 2001, which significantly broadens the govern-
ment’s surveillance authority.

Much of this war on terror has focused on the
rights accorded to prisoners, including those who are
American citizens. Shortly after the attacks, Ashcroft
approved a Department of Justice policy allowing the
surveillance of some federal prisoners” discussions with
their attorneys. Also under Ashcroft’s leadership, the
federal government detained at least several hundred
individuals in connection with possible terrorist activ-
ities, but delayed filing charges against or even releas-
ing the names of many of the individuals in custody.
For proponents of civil liberties, these policies raised
troubling issues under the Fourth, Fifth, and Sixth
Amendments to the Constitution.

As the United States tries to come to grips with
terrorism, the attorney general will continue to face
strong opposition from civil liberties advocates. Legal
challenges to many of the Justice Department’s new
policies and activities continue to work their way
through the federal courts, and the U.S. Supreme
Court will certainly be asked to decide several of these
pressing issues.

Staci L. Beavers
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Ashcroft v. American Civil Liberties
Union (2002)

In Ashcroft v. American Civil Liberties Union, 535 U.S.
564 (2002), the U.S. Supreme Court sustained an
injunction against enforcement of the Child Online
Protection Act of 1998, Congress’s second attempt to
protect children from exposure to indecent material
on the Internet and the World Wide Web. U.S. citi-
zens cherish their First Amendment right of freedom
of expression. Government cannot infringe on this
right unless the restriction is narrowly tailored to
achieve a compelling government interest and is the
least restrictive means of securing that compelling in-
terest. This is called the “strict-scrutiny test.” Govern-
ment has an interest in protecting children from
pornographic and indecent material, but unless the
material is defined as “obscene,” adults have a First
Amendment right to view it. The emergence of the
Internet and the World Wide Web as vehicles for pro-
viding information and entertainment makes access to
pornographic and indecent material easy and anony-
mous for adults and children. How can government
keep children from accessing pornographic and inde-
cent material over the Internet and the Web while still
allowing access by adults?

Congress’s first attempt to protect children from
exposure to such material online was the Com-
munications Decency Act of 1996. The U.S. Su-
preme Court struck it down in Reno v. American
Civil Liberties Union, 521 U.S. 844 (1997), and de-
clared that Internet speech is entitled to the same
First Amendment protection as are other forms of
speech.

The Ashcroft case addressed Congress’s second at-
tempt, the Child Online Protection Act of 1998
(COPA). This law prohibited communication of “ma-



50  Ashcroft v. American Civil Liberties Union (2002)

terial that is harmful to minors,” and it applied to
commercial material accessible to the public posted on
the Web. It drew on the standards set forth in Miller
v. California, 413 U.S. 15 (1973), to define “material
harmful to minors” as determined by contemporary
community standards.

The day after COPA was signed into law, the
American Civil Liberties Union (ACLU) and fifteen
other groups challenged its constitutionality. In
February 1999, the U.S. District Court for the East-
ern District of Pennsylvania granted the ACLU a
preliminary injunction preventing enforcement of
COPA until the case could be tried, concluding that
the ACLU was likely to win at trial. On appeal, a
three-judge panel of the Third Circuit Court of Ap-
peals sustained the injunction and concluded that
COPA’s use of contemporary community standards
rendered it unconstitutionally overbroad, because it
restricted access to material adults have a right to
view. The government appealed to the U.S. Supreme
Court.

The question before the Court was whether
COPA’s use of “community standards” to identify
“material that is harmful to minors” violated the First
Amendment. Eight of the nine justices agreed that
reliance on “community standards” to define material
harmful to minors did not by itself make the law un-
constitutional, but that it might be unconstitutional
for other reasons. The Court sustained the injunction
and remanded the case to the Third Circuit Court of
Appeals. The Third Circuit also sustained the injunc-
tion, concluding that COPA was likely to be declared
unconstitutional at trial because it was overbroad and
failed the strict-scrutiny test. It remanded the case to
the district court. In an unpublished opinion, the
district court granted the injunction. On March 6,
2003, the Third Circuit affirmed the judgment of the
district court, and on October 14, 2003, the U.S.
Supreme Court once again accepted the case for
review.

Judith Haydel
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Ashcroft v. Free Speech Coalition
(2002)

The U.S. Supreme Court upheld the Child Pornog-
raphy Prevention Act of 1996 in Ashcroft v. Free
Speech Coalition, 535 U.S. 234 (2002). Sexual abuse
of children is a serious crime. Some people sexually
desire children and molest them to gratify their im-
pulses. Other people do not physically molest children
but enjoy looking at and trading child pornography.
There is a constitutional distinction between child
pornography and adult pornography. Adult pornog-
raphy can be prohibited only if it is obscene under
standards established in Miller v. California, 413 U.S.
15 (1973). Child pornography using real children can
be prohibited whether or not the images are obscene,
because the government has an interest in protecting
children from being exploited by the production pro-
cess and in prosecuting those who promote the sexual
exploitation of children. In New York v. Ferber, 458
U.S. 747 (1982), the Court defined child pornogra-
phy as material “that visually depict[s] sexual conduct
by children below a specified age.” In Ferber, the
Court ruled that the First Amendment does not pro-
tect such material even when it is not obscene, because
it is intrinsically related to the sexual abuse of
children.

In 1996, Congress enacted the Child Pornography
Prevention Act (CPPA). It prevented the production
or distribution of pornographic material pandered as
child pornography. It redefined child pornography to
include not only pornographic images made using real
children but also “any visual depiction, including any
photographic, film, video, picture, or computer or



computer-generated image or picture” that “conveys
the impression” that it “is, or appears to be, of a minor
engaging in sexually explicit conduct.” It banned sex-
ually explicit images, sometimes called “virtual-child
pornography,” that appeared to depict minors but, by
using youthful-looking adults or computer-imaging
technology, were not produced using real children.
Thus, the CPPA prohibited speech that is not a crime
and did not victimize children in its production.

An adult entertainment trade association and oth-
ers filed suit in U.S. District Court for the Northern
District of California alleging that the “appears to be”
and “conveys the impression” provisions of the CPPA
were overbroad and vague, thus chilling production
of works protected by the First Amendment. The dis-
trict court disagreed and upheld the constitutionality
of the CPPA. Plaintiffs appealed to the Ninth Circuit
Court of Appeals, which held that the CPPA was un-
constitutional because it was overbroad. It banned
materials that are neither obscene under Miller nor
are produced by the exploitation of real children as
prohibited by Ferber. In similar litigation in other
states, four other federal courts of appeals sustained
the constitutionality of the CPPA.

On appeal, the U.S. Supreme Court held in a five—
four decision written by Justice Anthony M. Kennedy
that the parts of the CPPA that cover materials be-
yond the categories recognized in Ferber and Miller
and the reasons the government offered for limiting
freedom of speech could not be justified by the
Court’s precedents or by First Amendment law. Thus,
the Ferber and Miller tests remain the governing par-
ameters for determining constitutionally protected
speech in the context of pornographic and indecent
material.

Judith Haydel
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Atkins v. Virginia (2002)

In Atkins v. Virginia, 536 U.S. 304 (2002), the U.S.
Supreme Court held that the execution of mentally
retarded persons violated the Eighth Amendment’s
prohibition of cruel and unusual punishment. This
provision is made applicable to the states through the
Due Process Clause of the Fourteenth Amendment.

A Virginia jury had sentenced Darryl Atkins to
death for abduction, armed robbery, and murder after
he and codefendant William James robbed Eric Nes-
bitt at gunpoint and forced him to drive them to an
automatic teller machine (ATM). After Nesbitt with-
drew money from his account, the defendants took
the victim to an isolated spot where he was shot eight
times. Cameras at the ATM had recorded the trans-
action, and the video assisted in identifying the
offenders.

At trial, both Jones and Atkins testified that the
other had shot Nesbitt. Jones, who made a more co-
herent and believable witness, was offered a life sen-
tence in exchange for a guilty plea and his testimony
against Atkins. The jury then convicted Atkins of cap-
ital murder. During the sentencing phase, the defense
called upon a forensic psychologist who testified that
Atkins was mildly mentally retarded with an 1Q of
59. (An IQ below 70 is the usual criterion for retar-
dation.) The state convinced the jurors that on the
basis of future dangerousness and the vileness of the
crime, Atkins deserved to be put to death. A divided
Virginia Supreme Court agreed.

By a six—three majority, the U.S. Supreme Court
reversed the sentence. Justice John Paul Stevens wrote
the Court’s opinion holding that executing the men-
tally retarded violated contemporary standards of
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decency and was therefore cruel and unusual punish-
ment in violation of the Eighth Amendment to the
Constitution. Although the Court looked to several
sources to determine prevailing standards of decency,
it tended to rely heavily on the actions of state legis-
latures. Since the last time the justices had considered
the constitutionality of executing the mentally re-
tarded in 1989, in Penry v. Lynaugh, 492 U.S. 302, a
total of sixteen states had prohibited such sentences.
Adding those plus the two states that had previously
enacted such prohibitions and the twelve states that
did not have capital punishment, the Court deter-
mined that a clear majority of thirty states had laws
forbidding the execution of retarded persons. In the
Court’s view, the direction of the trend was consistent,
even though, the justices noted, it ran contrary to the
general popularity of anticrime laws with state legis-
lators. They concluded that contemporary society
considered retarded criminals less blameworthy than
ordinary offenders.

The Court agreed with emerging public opinion
that although retarded criminals should be punished,
their diminished capacities—to process information,
to communicate, to think abstractly, to learn from
mistakes, and so on—resulted in diminished culpa-
bility. In addition, the Court considered that because
retarded persons may unwittingly confess to crimes
they did not commit, because they may not be able
to assist defense counsel, because they may make poor
witnesses, and because their demeanor may lead a jury
to conclude that they lack remorse, such individuals
are at a greater risk of wrongful conviction.

Having decided that the execution of the mentally
retarded was unconstitutional, the Court left it to the
states to develop appropriate ways of determining who
would fall within that category.

Three justices—William H. Rehnquist, Antonin
Scalia, and Clarence Thomas—disagreed with the ma-
jority. The dissenters disputed that there was a clear
consensus against executing the retarded. They also
criticized the majority justices for considering the
views of professional organizations, such as the Amer-
ican Psychological Association, and international hu-
man rights standards in reaching their opinion.

Mary Anwell
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Attorney General

The individual who heads the Office of the Attorney
General (AG) is the chief lawyer and law enforcement
officer of the United States. The AG runs the largest
legal office in the world in the service of a single cli-
ent, the U.S. government. The office was created by
act of Congress in 1789 and has grown enormously
in power, scope, and prestige ever since.

The AG’s office and those who occupy it exist in
an awkward place, with overlap into the executive,
legislative, and judicial departments of government.
As a cabinet-level position, the AG is part of the ex-
ecutive branch of government, serving at the pleasure
of the president and subject to removal by the presi-
dent. As part of the federal bureaucracy and lacking
independent constitutional authority, the AG derives
basic authority from an act of Congress, and the po-
sition is filled only with the advice and consent of the
U.S. Senate. To cloud matters even further, the AG
is primarily a judicial officer, performing functions
that most clearly are part of the judicial function. In
short, the Office of the Attorney General has at least
three masters in government.

The first attorney general of the United States was
Edmund Randolph of Virginia. When he assumed the
position in 1789, the office was lacking in prestige,
power, and budget. Randolph was responsible for pay-
ing for rent, postage, and heat out of his own funds
and was not provided any assistants to help with his



Edmund Randolph of Virginia became the first attorney
general of the United States in 1789. (Library of Congress)

duties, a situation that did not change until 1853. For
his relatively meager annual salary of $1,500, at least
Randolph was not required to provide any records of
his activities, but he had only to be available to offer
legal opinions to the government when asked. No
records of opinions issued by the AG’s office were
compiled until 1840, a half century after it began
operations.

On June 22, 1870, President Ulysses S. Grant
signed a bill creating the Department of Justice
(DOJ), an executive agency to be overseen by the AG.
This legislation created not only an administrative
agency but also unified governmental legal adminis-
tration under the control of a single individual, the
U.S. attorney general. The newly created office was
put in control of all governmental litigation and was
empowered to argue any case in which the govern-
ment had an interest in any court of the United
States.

From only four officers in 1870, the Department
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of Justice has grown enormously, as has the power
wielded by the AG. The AG now oversees the func-
tioning of more than 80,000 employees. The original
simple office with a broad mandate has grown to more
than thirty divisions, bureaus, and offices. Its budget
has ballooned from nothing when the office was cre-
ated—most attorneys were paid on a part-time or
contract basis through the nineteenth century—to al-
most $8 billion annually.

The transformation of the AG from a relatively mi-
nor bureaucrat charged simply with providing legal
advice and litigating in the name of the United States
to a major player in the federal bureaucracy mirrors
the growth of government more generally. This trans-
formation has its roots in the transition from a na-
tional government of limited powers to one that
exercises strong positive regulatory functions. As the
government has attempted to regulate additional as-
pects of American life, it has fallen to the DOJ and
the AG to enforce those new laws.

The AG oversees some of the most recognizable
and important components of the U.S. legal bureauc-
racy. The Federal Bureau of Investigation (FBI) was
added to the DOJ in 1924 and remains one of the
largest and most powerful of its subunits, operating
largely independently as the country’s national inves-
tigative service. The Bureau of Prisons, which operates
and oversees the entire federal prison system, has been
part of the DOJ since 1930. The Immigration and
Naturalization Service (INS), responsible for all im-
migration and naturalization law enforcement, was
under DOJ control from 1940 until it was shifted to
the newly created Department of Homeland Security
in 2003. The Civil Rights Division of the DOJ, cre-
ated in 1957, is responsible for enforcing the provi-
sions of the 1957, 1960, and 1964 civil rights
legislation as well as the Voting Rights Act of 1965
and its subsequent amendments. The Drug Enforce-
ment Administration (DEA) was added to the DO]J
in 1973 to enforce narcotics and controlled-substances
law.

David A. May

See also: Ashcroft, John; Attorney General’s List of
Subversive Organizations; Department of Justice; Fed-
eral Bureau of Investigation; Solicitor General.
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Attorney General’s List of
Subversive Organizations

The Office of the Attorney General maintained a doc-
ument called the “List of Subversive Organizations”
for use by federal and state government agencies in
determining the loyalty of employees during the late
1940s. At the time, political tensions in the United
States were running high amid Communist advances
in Eastern Europe and China and accusations that
Communist spies and traitors and other left-leaning
individuals and organizations were infiltrating the
country. As the Cold War deepened, these suspicions
increased. Originally created in 1943, the attorney
general’s list was first made public in 1947, when it
became an important part of President Harry S Tru-
man’s loyalty program implemented to dismiss federal
employees associated with subversive organizations.
Attorney General Tom C. Clark later asserted that
organizations were contacted and provided the oppor-
tunity for a hearing, and that he, as attorney general
(AG), personally made the final decision of whether
to list each group after considering confidential ma-
terial not provided to the organizations, including re-
ports from the Federal Bureau of Investigation (FBI).

The U.S. Supreme Court reviewed the AG’s list
in Joint Anti-Fascist Refugee Committee v. McGrath,
341 U.S. 123 (1951), in which the Court was asked
to rule on the AG’s determination that several
Communist-front groups met the criteria of Executive
Order No. 9835, issued by President Truman. In that
order, Truman empowered the AG to inform a Loy-
alty Review Board of groups he determined to be
“communist or subversive,” and the Loyalty Review
Board transmitted that same list to other government
agencies for their use in determining employee disloy-
alty. One criterion for making this determination was
whether the individuals were members of AG-listed
organizations. The three groups that sued to remove
their listing faced loss of membership and additional

investigations of their business dealings by state agen-
cies because of the publicity the AG’s list generated.

The three challenging groups were, in fact, signif-
icantly controlled by the American Communist Party.
The Joint Anti-Fascist Refugee Committee was com-
posed of Communist activists who supported the de-
feated Republican forces after General Francisco
Franco’s victory in Spain, and the National Council
of American-Soviet Friendship distributed propaganda
friendly to the Soviet Union. The third group, the
International Workers Order (IWO), was the largest
Communist front in the 1940s; it sold insurance pol-
icies, provided cultural programming for broadcast,
and financially subsidized activities by other front
organizations.

The case was relatively easy for the Court to re-
solve, because the AG had failed to hold hearings or
provide factual determinations to justify his listing of
the organizations as “communist.” Thus, the listings
were, on their face, arbitrary. Despite this, the five
justices in the majority wrote five separate opinions.
Justice Harold H. Burton, joined by Justice William
O. Douglas, focused on the lack of justifications pro-
vided by the AG, whereas Justice Felix Frankfurter
noted that the Fifth Amendment required some form
of hearing to provide due process. Justice Hugo L.
Black added the objection that the list constituted an
unconstitutional bill of attainder, which specifically
punished individuals or groups. Justice Robert H.
Jackson focused on how the AG’s determination made
it virtually impossible for members who were public
employees to challenge their dismissals because it cre-
ated a strong presumption of disloyalty. The dissent,
written by Justice Stanley F Reed and joined by Chief
Justice Frederick M. Vinson and Justice Sherman
Minton, did not argue the arbitrary nature of the list-
ing, but instead asserted that the list could not be
challenged because it had no legal force on its own.
Despite the Court’s decision that the process used to
create the list was arbitrary, the IWO lost its license
to sell insurance, although it had received very high
ratings from an independent reporting service, and the
New York State Insurance Department liquidated the
IWQO’s assets.

The AG’s list was also used by many states and
private employers as a way of determining employee
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Gathering of the Venetia Giulia fraternity, an International Workers Order (IWO) section composed of members of Italian
heritage from the southern section of Austria, in New York City, 1943. The largest Communist front in the 1940s, the
IWO sold insurance policies, provided cultural programming, and financially subsidized activities by other front organi-
zations. (Library of Congress)

loyalty. Among the states, New York developed the
most sophisticated program for discharging employees
with subversive affiliations. New York afforded full
notice and hearing before listing an organization and
also provided for judicial review in the state courts.
Moreover, although the state’s Board of Regents,
which controlled the state’s public schools, adopted a
rule that membership in a listed organization consti-
tuted prima facie evidence of disloyalty, employees
facing termination were provided with a full hearing,
including representation by counsel and judicial re-
view. New York’s process was upheld by the Supreme
Court in Adler v. Board of Education, 342 U.S. 485
(1952).

The federal government resumed its effort to reg-

ister subversive organizations with the passage of the
Internal Security Act (McCarran Act) of 1950. How-
ever, the lengthy process required to prove an orga-
nization’s subversive nature meant that few were ever
ordered to register. Even those few who were ordered
to do so fought in the courts for so long that the
orders became archaic.

Daniel A. Levin

See also: Attorney General; Federal Bureau of Inves-
tigation; First Amendment; Loyalty Oaths.
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Atwater v. City of Lago Vista
(2001)

In Atwater v. City of Lago Vista, 532 U.S. 318 (2001),
the U.S. Supreme Court upheld the custodial arrest
and jailing of a woman for a seat-belt violation that
was punishable with only a $50 fine. Such offenders
are normally released with merely a citation, and there
was no apparent reason not to do so in this case. The
Court’s five—four decision has been widely criticized
because it gives police complete discretion to make
unnecessary and disproportionate arrests. Critics
charge that such full discretion is an affront to the
requirement of reasonableness guaranteed by the
Fourth Amendment. Broad arrest powers also create
a grave potential for discriminatory enforcement in
light of the breadth of modern traffic laws (almost
every driver violates some minor traffic rule); the
search powers that accompany an arrest but are not
based on reasonable suspicion; the documented ten-
dency for some officers to engage in pretense-based
investigations or racial profiling; and the absence of
effective legal limits on use of pretense and profiling.
Justice David H. Souter’s majority opinion admit-
ted that the seat-belt offender’s arrest was “pointless,”
and critics have found his reasons for upholding her
arrest unpersuasive. Two-thirds of Souter’s opinion
dealt with history, particularly arrest rules at the time
the Fourth Amendment was adopted. Scholars have
seriously questioned the accuracy of Souter’s history
as well as its relevance—in 1791 there were no cars,
detailed traffic laws, computerized driver records, or
organized police departments. Moreover, the Court
has not bothered before to consult history when ap-
proving major expansions of modern police powers.
In rejecting the “reasonableness balancing” argu-
ment (that the intrusiveness of the woman’s arrest far
outweighed the nonexistent state interests supporting
arrest), Souter claimed that police officers need broad
arrest powers. Yet as noted in Justice Sandra Day
O’Connor’s dissent, a workable rule limiting such ar-
rests in minor traffic cases could easily be devised (and
already exists in many states). Souter was also worried
about civil liability of police officers. This problem, if
it exists, was solved in a case decided six weeks later,
Saucier v. Katz, 533 U.S. 194 (2001), in which the

Court dismissed a suit against two military police of-
ficers for roughly handling an animal rights protester
who appeared at an event where the vice president
was speaking. Next, Souter asserted that arrests of the
type in Atwater are rare. Evidence on this point is hard
to find; in any case, such arrests will certainly become
more common after Arwater.

Finally, Justice Souter implied (and other recent
cases clearly demonstrate) that the Court wishes to
limit further applications of case-specific “reasonable-
ness balancing,” in order to keep the law clear and
maintain traditional police powers and citizens’ rights.
However, given the strong balance in the seat-belt of-
fender’s favor, and the serious potential for abuse of
unfettered arrest powers, the Court could have ruled
in her favor with little or no extension of the scope
of balancing analysis. Nor would such a ruling require
police and lower courts to engage in complex interest
balancing. As it has done in other cases—for example,
in Terry v. Ohio, 392 U.S. 1 (1968), approving “stop-
and-frisk”—the Court could have used balancing to
identify the need to reexamine police powers in a par-
ticular context, and then could have formulated a sim-
ple set of standards to govern the exercise of such
powers.

Some scholars and justices have argued that cases
should generally be decided narrowly, avoiding rules
and principles extending far beyond the facts of the
current case. Arwater provides a clear example of the
virtues of this approach: The facts and case-specific
policy arguments were compelling, and the Court’s
broad grant of arrest power risks many unintended
adverse consequences. The Court needed only to hold
that for nonjailable traffic violations, the police must
show a legitimate need to arrest rather than issue a
citation. Such legitimate needs (for example, to verify
the driver’s identity) are already well defined in model
codes and in many state statutes and rules.

The problems of the Court’s reasoning in Anwater,
and the serious potential for abuse of broad arrest
powers, may encourage more states to limit minor
traffic arrests by statute or by criminal rule. If such
limitations are not adopted, courts may be persuaded
to recognize them under state constitutions.

Richard S. Frase
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Austin v. Michigan Chamber of
Commerce (1990)

In Austin v. Michigan Chamber of Commerce, 494 U.S.
652 (1990), the U.S. Supreme Court upheld a pro-
vision of the Michigan Campaign Finance Act re-
quiring corporations to draw from segregated (as
opposed to general treasury) funds for contributions
to political candidates. The state argued that such a
restriction was necessary to prevent advantages ac-
crued in the economic marketplace from over-
whelming the political marketplace. Because it desired
to use its general funds to purchase local media ad-
vertisements for a state candidate, the Chamber of
Commerce alleged a violation of its First Amendment
right to free political expression and association.
Departing from the sentiments expressed in First
National Bank v. Bellotti, 435 U.S. 765 (1978), in
which the Court resisted the supervision of corporate
speech—and distinguishing the chamber’s claims
from those considered more recently in Federal Elec-
tion Commission v. Massachusetts Citizens for Life, 479
U.S. 238 (1986), in which a federal expenditure re-
striction on voluntary political associations was found
to be unconstitutional as applied—]Justice Thurgood

Marshall, writing for the majority, reasoned that the
state-conferred advantages bestowed upon corpora-
tions, and especially the composition and organization
of the chamber’s corporate form, justified such restric-
tions. That is, as opposed to the concerns expressed
by the Massachusetts Citizens organization, an en-
tirely voluntary group existing for exclusively political
purposes, the chamber, Marshall explained, was not
assembled merely to exert political influence; to the
contrary, it engaged in a variety of nonpolitical activ-
ities, its members were not able to disassociate easily
if they disagreed with the organization’s allocation of
resources, and thus it was more like a traditional busi-
ness corporation. Moreover, the majority concluded,
where vast amounts of money could tend to distort
or corrupt the political system, the state had the pre-
rogative to enact such regulations to preserve the in-
tegrity of its electoral process.

With customary vitriol, Justices Antonin Scalia and
Anthony M. Kennedy, in separate dissents, chastised
the majority for its “illiberal” approach to freedom of
speech. For one thing, many individuals and groups
receive some form of financial support or incentive
from the state. What made corporations any different?
Of greater concern, however, was the state’s (and the
Court’s) apparent desire to maintain some degree of
“fairness” in political debate—implying that too
much speech, of a certain kind or from a certain type
of speaker, justifies state intervention in the free
exchange of ideas. Why or how could the government
assume that its proprietary responsibilities extended to
such normative determinations? Displaying a laissez-
faire attitude toward speech regulations, the dissenters
argued that citizens alone were qualified to evaluate
the nature, scope, and degree of such speech.

Austin presents a series of interesting questions for
understanding concerns about freedom of speech in
campaign finance law. Most striking is the majority’s
rhetorical sleight of hand—resuscitating the concern
for “equalization” declared dead in Buckley v. Valeo,
424 U.S. 1 (1976) yet justifying it with “anticorrup-
tion” rationale. As opposed to the Bellotti Court’s ex-
pressed indifference toward speaker identity, the
Austin Court fixed on the particular nature of the
group involved, determining that the chamber’s un-
regulated expression would overwhelm other “voices”
and create a disjunction between the degree or volume
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of expressed sentiment and the actual amount of pub-
lic support for certain candidates and issues. Under
such circumstances, then, to prevent domination by
certain groups and to preserve the integrity of the pro-
cess itself, the state had a compelling interest in main-
taining such expenditure restrictions.

Brian K. Pinaire

See also: Buckley v. Valeo; First Amendment; Mc-

Connell v. Federal Election Commission.
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Automobile Searches

Automobile searches do not merit the same level of
protection under the Fourth Amendment as do
searches of persons, homes, or businesses. The seminal
case with regard to automobile searches is Carroll v.
United States, 267 U.S. 132 (1925), in which the U.S.
Supreme Court articulated an exception to the war-
rant requirement of the Fourth Amendment for au-
tomobile searches. In this Prohibition-era case, law
enforcement agents stopped the car in which George
Carroll and John Kiro were driving based on their
belief that the two were transporting liquor in viola-
tion of the National Prohibition Act. The agents did
find evidence of bootlegging, and that evidence was
used to secure their convictions. In dismissing the de-
fendants’ arguments that the search of their car ran
afoul of the Fourth Amendment, the Court focused

on the mobility of automobiles, which makes it easy
for evidence to be moved and, accordingly, makes it
impractical for law enforcement to secure a warrant.
The Court subsequently further justified this auto-
mobile exception in California v. Carney, 471 U.S.
386 (1985), based on the reduced expectation of pri-
vacy individuals enjoy when they or their belongings
are in a car.

This automobile exception does not mean, how-
ever, that police have carte blanche to conduct war-
rantless searches simply because the search is of a car
or a person in a car. Under most circumstances, there
must be probable cause to believe that the automobile
in question has been involved in illegal activity, as
noted by the Court in Brinegar v. United States, 338
U.S. 160 (1949). Accordingly, random traffic stops for
license and registration checks are not permissible, the
Court held in Delaware v. Prouse, 440 U.S. 648
(1979). Sobriety checkpoints, on the other hand, are,
as the Court ruled in Michigan Department of State
Police v. Sitz, 496 U.S. 444 (1990). Under a pilot
program initiated by the Michigan state police, tem-
porary checkpoints were set up along certain road-
ways. When these checkpoints were in operation, all
cars passing through them were briefly stopped to as-
certain whether the drivers were intoxicated. Those
who demonstrated signs of intoxication were detained
and given a field sobriety test. In upholding the va-
lidity of this program, the Court focused on the
strong interest states have in deterring drunk driving
and the limited nature of the intrusion. The Court
also distinguished this case from Prouse by noting that
the sobriety checkpoints involved stopping all cars,
whereas the practice challenged in Prouse involved
stops of cars solely at the unrestrained discretion of
law enforcement officers.

Although people enjoy greater protections under
the Fourth Amendment than automobiles, drivers are
subject to search, without a search warrant, when ar-
rested for a traffic offense, as the Court ruled in
United States v. Robinson, 414 U.S. 218 (1973). Fur-
ther, drivers may be arrested for even minor traffic
offenses, an issue in Arwater v. City of Lago Vista, 532
U.S. 318 (2001). Even in the absence of an arrest,
however, an officer may ask the driver of a vehicle
stopped for a traffic infraction to step out of the car.
In its ruling on this issue in Pennsylvania v. Mimms,
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Police officers in action in south San Antonio, Texas, searching a car for drugs in 2003. Police have broad powers to search
cars, so long as the search is incident to a valid stop or arrest. (© Bob Daemmrich/The Image Works)

434 U.S. 106 (1977), the Court emphasized that the
intrusion entailed in such a case is minimal because
the individual has already been lawfully stopped. The
Court reiterated the slight nature of the intrusion, es-
pecially in comparison with the enhanced safety it af-
fords to the law enforcement officer, and extended the
permissibility of the practice to include passengers of
cars stopped for traffic offenses in Rakas v. lllinois, 439
U.S. 128 (1978).

The Court has likewise enhanced the scope of law
enforcement discretion to search containers in auto-
mobiles, though the line of precedent on this point
has been confusing at times. Initially, the Court cur-
tailed law enforcement’s ability to search containers in
automobiles. In United States v. Chadwick, 433 U.S.
1 (1977), the Court found the search of a locked foot-
locker discovered in a defendant’s car after his lawful
arrest to be inconsistent with the Fourth Amendment.
In doing so, the Court said it saw no reason that a
search warrant could not have been obtained, since

the defendant was already under arrest and the foot-
locker itself was being held by federal officials. In
other words, the Court declined to find exigent cir-
cumstances for the search of the footlocker that would
be consistent with the rationale underlying the auto-
mobile exception in the first place. The Court went
on to say in Arkansas v. Sanders, 442 U.S. 753 (1979),
that luggage or other containers found in automobiles
cannot be searched without a warrant solely on the
basis of the automobile exception to the warrant re-
quirement, and in Robbins v. California, 453 U.S. 420
(1981), the Court reiterated the necessity for a search
warrant to search closed luggage.

Subsequently, the Court appeared to reverse course,
granting law enforcement greater and greater latitude.
In the 1982 case of United States v. Ross, 456 U.S.
798, police had been tipped off that an individual
known as “Bandit,” later identified as Albert Ross, was
selling drugs in a specific area from a specific car, with
additional narcotics in the trunk of the vehicle. After
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having spotted the car in the area the informant had
said it would be and finding the driver to match the
informant’s description, officers ordered Ross out of
the car and proceeded to search both the passenger
compartment and the trunk. In the glove compart-
ment they found a gun, at which point Ross was
placed under arrest. The search of the trunk at the
scene turned up a closed paper bag that contained
narcotics. Writing for the majority, Justice John Paul
Stevens asserted that the search was permissible, say-
ing, “If probable cause justifies the search of a lawfully
stopped vehicle, it justifies the search of every part of
the vehicle and its contents that may conceal the ob-
ject of the search.”

This ruling did not explicitly overrule either the
Chambers or the Sanders cases and left the standard
for container searches in automobiles unclear. The
Court clarified the matter in California v. Acevedo,
500 U.S. 565 (1991), holding permissible the search
of any containers found in an automobile when law
enforcement agents have probable cause to believe
contraband or other evidence will be found. Recently,
the Court reiterated this position in Wyoming v.

Houghton, 526 U.S. 295 (1999), making it clear that
the permissibility of such a search extends to all con-
tainers regardless of whether the owner of such con-
tainers is the driver of or merely a passenger in the
car.

Wendy L. Martinek
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Bad-Tendency Test

In the context of the right to free speech guaranteed
under the First Amendment to the Constitution, the
U.S. Supreme Court used the “bad-tendency test”
from the late nineteenth century through the 1930s.
This test determined the constitutionality of laws pun-
ishing individuals for advocating unpopular political
change or publishing obscene material.

The bad-tendency test permitted the government
to prohibit speech before it could create a real danger.
The rationale was that the natural and reasonable ten-
dency of the words or publication to result in an
illegal act justified suppression of speech and publish-
ing. The offender must have intent to bring about the
illegal act, but intent could be determined by the
common law principle that individuals intend the nat-
ural consequences of their actions.

England’s highest court adopted a rule in 1868
banning a publication if the tendency of the publi-
cation was to deprave and corrupt the mind of the
reader. U.S. state and federal courts quickly adopted
the same rule.

The bad-tendency test afforded little protection to
individuals publicly opposing government policies.
The courts would presume the state action to be con-
stitutional unless the state acted in an arbitrary or
unreasonable fashion. Even a merely remote or con-
jectural danger was sufficient to meet the state’s bur-
den of proof.

Debs v. United States, 249 U.S. 211 (1919), is the
classic example of the bad-tendency test at work. Eu-
gene Debs, the leader of the American Socialist Party,
was convicted for allegedly obstructing the drafting
of men for service in the U.S. military during World
War I. A unanimous Supreme Court ruled that Debs’s
antiwar speech “was so expressed that its natural and
intended effect was to obstruct recruiting.” Other in-
dividuals were jailed for circulating copies of the Dec-
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laration of Independence because their actions could
create opposition to the war.

Justice Oliver Wendell Holmes’s dissent in Abrams
v. United States, 250 U.S. 616 (1919), was the first
clear challenge to the test. The majority of the Court
had upheld Congress’s power to make antiwar dis-
cussion a felony, relying upon the bad-tendency test.
Joined by Justice Louis D. Brandeis, Justice Holmes
offered his alternative test of “clear and present dan-

ger.”

showing that the danger of speech or writing is clear

The clear-and-present-danger test requires a

and may cause damage to the country in the relatively
near future.

Despite Justice Holmes’s efforts to replace the bad-
tendency test in Abrams and in the accompanying case
of Schenck v. United States, 249 U.S. 47 (1919), courts
continued to apply the more cautious bad-tendency
test in cases such as Gitlow v. New York, 268 U.S. 652
(1925). However, the Supreme Court later adopted
the clear-and-present-danger test in cases such as
Herndon v. Lowry, 301 U.S. 242 (1937). The Court
rejected the bad-tendency test when dealing with al-
legedly obscene publication in Roth v. United States,
354 U.S. 476 (1957), replacing it with a narrower
test that declared a work of art obscene if, “to the
average person, applying contemporary community
standards, the dominant theme taken as a whole ap-
peals to the prurient interest.”

The Supreme Court specifically overruled the bad-
tendency test for free speech cases in Brandenburg v.
Ohio, 395 U.S. 444 (1969). In a per curiam (un-
signed) decision, it unanimously overturned the con-
viction of Clarence Brandenburg for making threats
against the president, the Congress, and the Supreme
Court at a Ku Klux Klan rally. The Brandenburg test
of “incitement to imminent lawless action” requires a
showing that the speech can and has incited lawless
behavior.

Timothy J. O’Neill

See also: Abrams v. United States; Balancing Test; Bran-
denburg v. Obio; Clear and Present Danger; First
Amendment; Gitlow v. New York; Roth Test.
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Bail, Right to

The Eighth Amendment to the Constitution states
that “excessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishments in-
flicted.” The term “bail” refers to the money or bond
put up to secure the release of a person who has been
charged with a crime and faces pretrial incarceration.
For minor crimes, bail is usually set on the basis of a
predetermined schedule. For more serious crimes, bail

is set by the judge at the defendant’s first court ap-
pearance. A judge may also forgo setting bail and re-
lease a defendant on his or her own recognizance (akin
to an unsecured, personal promise to appear at the
next court session). If bail is set, however, the defen-
dant may post the amount in cash, post a property
bond, or, in some states, use the services of a bail
bondsman. A bail bondsman posts the set amount
with the court on behalf of the defendant in exchange
for the payment of a nonrefundable fee.

There is no absolute right to bail granted by the
U.S. Constitution. The U.S. Supreme Court has ruled
that although the Eighth Amendment bars excessive
bail, a court may deny bail altogether in cases involv-
ing murder or treason or when there is a danger that
the defendant will flee or cause harm to others. In

Members of the media snap photos of former Tyco executive Dennis Kozlowski as he leaves federal court in New York

City after posting bail, 2002. He was charged with stealing millions from the famous toy maker.
(© Monika Graff/The Image Works)



other words, “no bail” is not the same thing as “ex-
cessive bail,” as held in United States v. Salerno, 481
U.S. 739 (1987). On the surface, it may seem that
bail is used as a form of punishment, but that is def-
initely not the case. Even when a defendant is con-
victed, the bail amount is refunded in full provided
the individual has appeared for all required court
sessions.

The Supreme Court addressed the issue of right to
bail in Harris v. United States, 404 U.S. 1232 (1971).
This case involved a defendant’s application for bail
pending appeal from a narcotics conviction. The
Court held that although “there is no automatic right
to bail after convictions, . .. the [c]Jommand of the
Eighth Amendment that ‘Excessive bail shall not be
required . . . ar the very least obligates judges passing
upon the right to bail to deny such relief only for the
strongest of reasons.” The Court cited the Bail Re-
form Act of 1966, which sets out the only circum-
stances for denial of bail, including the risk of flight
and posing a danger to any other person or to the
community. In Harris, the Court found that the gov-
ernment did not meet its burden of showing that
compelling circumstances existed that required denial
of bail. This decision represented an expansive inter-
pretation of defendants’ rights to bail and provided
guidelines for courts to follow in making their
determination.

The Supreme Court specifically considered the
evaluation of a defendant’s risk of fleeing in 7ruong
Dinh Hung v. United States, 439 U.S. 1326 (1978).
In this case, the defendant was convicted on espionage
charges in the federal district court, after which the
court revoked his bail because of the seriousness of
the crimes and the flight risk of the defendant, who
did not maintain permanent residence in the United
States. The Supreme Court held that although risk of
flight certainly does permit the denial of bail, the risk
must be apparent, and in this case, the defendant did
not show any inclination that he would flee the coun-
try. On the contrary, “applicant faithfully complied
with the terms of his pretrial bail and affirmed at sen-
tencing his faith in his eventual vindication and his
intention not to flee if released on bail.” The Court
once again recognized the fundamental right of defen-
dants to bail and mandated that extreme circum-
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stances, such as flight risk and danger to society, must
be supported by evidence and not implication.

The Court further addressed the issue in Murphy
v. Hunt, 455 U.S. 478 (1982). In this case, an indi-
vidual charged with several counts of sexual assault
was denied bail by the lower state courts, which relied
on a provision in the Nebraska constitution that en-
titled all persons to bail, except those being charged
with violent sexual offenses. On appeal, the U.S.
Court of Appeals for the Eighth Circuit reversed the
lower court, but that decision subsequently was va-
cated by the U.S. Supreme Court. The Court asserted
that the defendant had already been convicted on
three charges by the time the Court of Appeals ren-
dered its decision, thereby making the issue of pretrial
bail moot (no longer relevant). Although the Court
failed to side with the defendant in this case, it is clear
from the Court of Appeals decision that the Eighth
Amendment imposes stringent guidelines that must
be followed in considering bail applications.

Clearly, the Court views the right to bail as a fun-
damental guarantee that must be protected. That
guarantee, however, does not mean that bail must al-
ways be set. The decisions about whether bail is set
and the amount of bail set are consequential in that
defendants subject to pretrial detention may be more
likely to face conviction as well as stiffer prison
sentences.

Michael R. Reiner
See also: Eighth Amendment.
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Bailey, F. Lee (b. 1933)

Francis Lee Bailey is one of America’s best-known
criminal defense attorneys. He was born in Waltham,
Massachusetts, and was admitted to the bar in 1960
after attending Harvard College and Boston Univer-
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sity Law School. Within fifteen years he had served
as defense counsel in several high-profile cases, in-
cluding the Torso Murder, the retrial of Dr. Sam
Sheppard, the Boston Strangler, the Great Plymouth
Mail Robbery, and the trial of Captain Ernest Medina
for his part in the My Lai incident in Vietnam. Char-
acteristically, he accepted cases that attracted him by
their professional challenge, public notoriety, or fat
fee.

As Bailey was finishing law school in spring 1960,
Boston newspapers were carrying headlines about a
woman’s body that had been dismembered and the
head never recovered. Her husband was indicted for
what became known as the “Torso Murder.” Bailey,
who was in the process of using the polygraph test to
defend an alleged rapist, was invited to cross-examine
a witness to demonstrate the unreliability of the test.

His line of questioning showed the polygraph exam-
iner had not followed procedures recommended in the
machine’s manual, such as not testing when the sub-
ject was suffering from a hangover and physically
tired. Bailey’s challenge played a major role in the
acquittal.

Bailey successfully argued before the U.S. Supreme
Court in Sheppard v. Maxwell, 384 U.S. 333 (1966),
for a new trial for his client, Dr. Sam Sheppard, who
was accused of his wife’s murder. (Dr. Sheppard’s cir-
cumstances were later made famous by the movie and
television series 7he Fugitive.) In granting a new trial,
the Court gave portions of the Sixth Amendment
heightened importance by warning trial judges to take
specific measures, such as jury sequestration, when
there was a reasonable likelihood that publicity would
prevent a fair trial. The original trial judge—who pur-



portedly told a reporter Sheppard was “guilty as
hell”—let the media have virtually unfettered access
to the jury and attorneys, giving the trial a carnival-
like atmosphere. Despite the dangers of prejudicial
publicity pointed out in Sheppard, the Supreme Court
has continued to give great latitude to the press in its
reporting,.

The following year Bailey appeared before the Su-
preme Court representing Albert H. DeSalvo, dubbed
“the Boston Strangler.” Bailey’s objective was to con-
vince the jury—using the thirteen murders his client
claimed to have committed as substantiation—his cli-
ent was not guilty by reason of insanity. Experts for
both sides agreed DeSalvo was mentally ill, but they
differed on whether he could control his impulses. He
was convicted on eight counts of a variety of charges—
including assault and battery by means of a dangerous
weapon and commission of unnatural acts—and sen-
tenced to life in prison.

Three men who were suspects in an August 14,
1962, robbery of $1.5 million from a mail truck travel-
ing from Cape Cod to Boston turned to Bailey in
December 1962 to end harassment by federal officials
during the investigation. The harassment included
searches without warrants of homes as well as legal
searches that left the homes in shambles. By the time
the case came to trial in 1968, Bailey had successfully
influenced public opinion with his usual polygraph
tests, press conferences, and leaks to the media. Toward
the end of the government’s case, Bailey displayed his
skill in cross-examination and essentially ended the
government’s case by discrediting the prosecution’s
“identification” witnesses. The jury deliberated less
than an hour and delivered a not-guilty verdict.

Bailey ventured into the unfamiliar environment of
military court-martial when he defended Captain Er-
nest Medina in 1971 for his role in the slaughter of
women and children at My Lai, Vietnam. The poly-
graph test he ordered, although never introduced in
court, offered mixed results. Medina had neither or-
dered nor implied his men should kill children and
women, but he knew random killing was happening
and failed to end it. Bailey earned credit for having
conducted a stellar defense, which included obtaining
the admission from a witness that he had told the
prosecution he was willing to lie under oath. Medina
was declared not guilty on all counts.
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Patty Hearst, granddaughter of newspaper publish-
ing magnate William Randolph Hearst, was kid-
napped from her Berkeley, California, apartment in
February 1974 by the Symbionese Liberation Army
(SLA), a group of young antiestablishment and anti-
war radicals suspected in several violent crimes. She
participated with the group in a San Francisco bank
robbery and was arrested nineteen months later by the
Federal Bureau of Investigation (FBI).

With Bailey as her defense counsel, she stood trial
in a federal court in 1976 for possession of automatic
weapons as well as the robbery. Bailey used a “coercive
persuasion” (brainwash) defense, not previously used
in a civilian criminal trial. He attempted to convince
the jury that the trial was not about bank robbery
but, rather, dying and surviving. His inability to rattle
and discredit prosecution witnesses hurt his efforts.
After twelve hours of deliberation, the jury found
Hearst guilty, sentencing her to thirty-five years in
prison. The verdict surprised and embarrassed Bailey
who, according to news accounts, acted with great
arrogance throughout the trial. Twenty-two months
into Hearst’s prison term, the sentence was commuted
by President Jimmy Carter.

Bailey had considerable success defending clients
such as those described here as a result of several fac-
tors. He undertook careful investigation, prepared ex-
tensively, and often pursued a strategy of manipulating
the media—a strategy frowned upon by more con-
servative, established lawyers. His approach, however,
at times proved vital to protecting his clients from
encroachment on their right to a fair trial (Sam Shep-
pard, the Torso Murder, Medina) and from unrea-
sonable search and seizure (Great Plymouth Mail

Robbery).
Mark Alcorn

See also: Federal Bureau of Investigation; Sheppard v.
Maxwell.
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Baker v. Carr (1962)

Baker v. Carr, 369 U.S. 186 (1962), represents a land-
mark on the path to the enforcement of one of the
guiding principles in American democracy: the doc-
trine that people have a right to substantially equal
representation in state and local government. In prac-
tice, that principle has usually played out in the re-
quirement that single-member political districts have
approximately an equal number of people.

As the United States became an urban, industrial
society, tension arose between rural interests and the
interests of growing urban populations. A coalition of
conservative rural lawmakers and the urban upper
class conspired to prevent a substantial change of state
legislative districts from decade to decade. To protect
rural interests, state legislatures simply refused to draw
new legislative districts to account for changes in pop-
ulation. Urban areas were growing rapidly, but rural
areas were stagnant or losing population. As a result,
over time lawmakers in urban areas were representing
up to ten times as many people as lawmakers in rural
areas.

As a population moves around, representatives in
growing areas represent more people than represen-
tatives from areas where population is stagnant or de-
creasing. Under normal circumstances (decadal, or
once a decade, redistricting), such disparity is not large
enough to be a problem, but if this misrepresentation
is not corrected over a number of decades, shifting
population patterns can cause a significant bias in a
legislature.

At a local level, this was often used as a way to
deny representation to minorities, particularly urban
blacks. As blacks migrated from the rural South to the
urban North, black districts in minority areas swelled
with population, whereas during the 1950s urban
white populations were beginning a migration to the
suburbs. Failure to redistrict often became a de facto
means of creating underrepresentation of minorities
on local city councils.

Courts were reluctant to become involved in these
cases, as they were considered substantially “political”
questions. By 1960, however, the U.S. Supreme
Court was beginning to take an interest in overturning
previous decisions in which it had denied federal ju-

risdiction, as, for example, in Colegrove v. Green, 328
U.S. 549 (1946). In 1960 a Tennessee voter named
Charles Baker appealed a lawsuit against the board
governing Tennessee state elections and its chair, Joe
Carr. He claimed his right to equal representation was
substantially violated by the failure of the Tennessee
legislature to redistrict as required by the Tennessee
constitution. Tennessee had failed to reapportion its
legislative districts since 1900, and as a result there
were substantial inequalities in the number of persons
in each legislative district.

The federal appeals decision had held that Baker’s
argument was entirely valid, but it was not for the
courts to decide political questions. Not surprisingly,
the debate that ensued on the Supreme Court took
on precisely this issue. Some justices, led by Felix
Frankfurter, felt the subject matter was too political
and best left to the Congress. Other justices, led by
Potter Stewart (a former city councilman), felt that
the time was long past for the problem of unequal
representation to be addressed. Justice William J.
Brennan Jr., backed by Chief Justice Earl Warren, suc-
cessfully depoliticized the issue by applying statistical
tests to the question of whether apportionment laws
were constitutional.

Baker established that federal courts could take on
questions of representation as they applied to the sub-
stantial equality of legislative districts. In conjunction
with Reynolds v. Sims, 377 U.S. 533 (1964), Baker
required state legislatures to adopt new legislative dis-
tricts following the decennial census and to ensure
these districts were substantially equal in population.
This was applied to civic redistricting as well, forcing
city councils to change their election districts to reflect
population changes. Ironically, by the time the deci-
sion was enforced, the balance of power was already
shifting away from the cities to the suburbs.

At the time, Baker was viewed by many states’
rights advocates as political intervention by an activist
Supreme Court. Today, it and follow-up cases are
more usually seen as the Court’s imposing a classic
democratic concept on the political system: one-
person, one-vote. To ensure that people have an equal
voice in the political arena and that each voter’s rights
have equal protection, substantially equal legislative
districts are required.

The precedent set by Baker would lead to a stream



of legislative apportionment cases related to minority
representation, including Thornburg v. Gingles, 478
U.S. 30 (1986), involving one single-member and six
multimember districts in North Carolina that, it was
alleged, discriminated against African Americans; and
Davis v. Brandemer, 478 U.S. 109 (1986), involving
partisan gerrymandering in Indiana state legislative
districts. Similarly, Shaw v Reno, 509 U.S. 630
(1993), dealt with whether North Carolina’s congres-
sional districts were sufficiently compact and con-
tiguous. Baker was the Court’s first substantial
intervention into the matter of legislative redistricting
and the political process, ensuring that a key demo-
cratic ideal (substantially equal representation in the
lower house) was upheld.

Tim Hundsdorfer
See also: Political-Question Doctrine.
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Balancing Test

The balancing test is a doctrine developed by U.S.
and state courts to settle conflicts between the First
Amendment right to free expression and association,
on the one hand, and other constitutional rights and
social interests, on the other. Courts have used the
Due Process Clause of the Fourteenth Amendment to
apply the test to state governments.

Those advocating a balance among competing in-
terests argue that other important individual rights
and social interests may outweigh the right to free
expression. Protecting national security, preventing
the defamation of an individual’s reputation, banning
the open display of obscene materials, and punishing
unfair advertising are among those offsetting interests
and values. As Justice Louis D. Brandeis argued in his
concurring opinion in Whitney v. California, 274 U.S.
357 (1927), “although the rights of free speech and
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assembly are fundamental, they are not in their nature
absolute” and thus may validly be regulated.

The balancing test was developed in the 1950s and
1960s to replace the clear-and-present-danger test.
Justice Felix Frankfurter in a concurring opinion in
Dennis v. United States, 341 U.S. 494 (1951), offered
a description of the new test: “The demands of free
speech in a democratic society as well as the interest
in national security” are best served by the “weighing
of the competing interests.” The Court should weigh
“the interest of government in self-preservation”
against “the interest of defendants in advocating ac-
tion.” Justice Frankfurter asserted that the ordinary
political process, not the judicial process, best protects
free expression. Congress has rejected thousands of
proposed bills restricting free expression, but the Su-
preme Court has ruled only a handful of laws uncon-
stitutional. The Court should overrule Congress only
if the balance struck by the legislature is “outside the
pale of fair judgment.”

Balancing was used in the 1950s to sustain con-
gressional and state investigations into the associations
and activities of individuals suspected of subversion
and to sustain proceedings against the Communist
Party and its members. The Court used the test to
uphold speech and associational rights in cases where
hostile southern states sought to intimidate civil rights
groups by demanding they make their membership
lists public. Similarly, balancing was applied in the late
1960s to protect the speech rights of a public em-
ployee who had criticized his employers. On the other
hand, balancing was not used when the Court struck
down restrictions on receiving mail from Communist
countries, and it was not used in cases involving pick-
eting, pamphleteering, and demonstrating in public
places.

Justices Hugo L. Black and William O. Douglas
became the best-known opponents to the balancing
test. They championed an “absolutist” position, de-
nying the government any power whatsoever to
abridge speech. Absolutists feared that never knowing
whether expression was protected until after a court
balanced the competing interests would create such
uncertainty as to have a “chilling effect” on the polit-
ical activities of citizens. In the absolutists’ view, the
Court should create a clear-cut distinction between
expression that is constitutionally protected and ex-
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pression that is not. Anything labeled protected ex-
pression should have an absolute shield from
government regulation.

Supporters of the balancing test argue that if courts
provide absolute protection for some categories of
speech, they will be weakened as political institutions.
Federal courts are unelected institutions. They are de-
liberately insulated from the normal political means
of accountability. As such they must walk a fine line:
If they resist too often the efforts of electoral major-
ities for social change or stability, the courts’ power—
the power of persuasion—will dissipate. Judicial au-
thority is a fragile one, dependent upon an audience
open to reason. Should that audience perceive the
courts to speak unreasonably, or if judicial solutions
fail to meet pressing needs, the audience may turn
away.

Balancing continues to be invoked by some Su-
preme Court justices. Cases such as Brandenburg v.
Obhio, 395 U.S. 444 (1969), with its test of “incite-
and the flag-

salute cases suggest, however, that the Court is willing

ment to imminent unlawful action,”

to place greater weight on individual expressive and
associative rights than on the government interest in
protecting public order.

Timothy J. O’Neill

See also: Bad-Tendency Test; Black, Hugo L.; Bran-
denburg v. Ohio; Dennis v. United States; First Amend-
ment; Frankfurter, Felix; Whitney v. California.
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Baldwin, Roger Nash (1884-1991)

Roger Nash Baldwin, once described by Justice Wil-
liam O. Douglas of the U.S. Supreme Court as “the
conscience of America,” gave birth to the modern civil
liberties movement in the United States. Throughout
virtually the entire twentieth century, Baldwin was
one of the most persistent and successful advocates for
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Mr. and Mrs. Leonard Bernstein, right, present tributes
from all around the world to Roger Nash Baldwin, founder
of the American Civil Liberties Union, on the occasion of

his eightieth birthday at a party in their home in 1964.
(Library of Congress)

civil liberties, especially freedom of speech and other
rights governed by the First Amendment to the Con-
stitution. In the process he helped to rewrite U.S. con-
stitutional law.

Baldwin was born in 1884 and died in 1991. His
entire adult life was a testament to social justice, fun-
damental fairness, egalitarian politics, and an unflag-
ging belief in the inestimable, inherent dignity of each
person. An “unhappy optimist” by his own admission,
Baldwin was tireless in his efforts at political orga-
nizing, as when he helped to create the American Civil
Liberties Union (ACLU) in 1920 in the context of
World War I. His work reflected a deep faith in Amer-
ican democracy and popular sovereignty, along with
an abiding, healthy distrust of the structures of gov-
ernment and “officialdom.”

A graduate of Harvard, Baldwin left Boston on the
advice of Louis D. Brandeis for Saint Louis, Missouri,
where he engaged in social work and liberal reform
politics reflective of the progressivism of the late nine-
teenth and early twentieth centuries. His pacifist con-



victions were put to the test during World War I when
he took part in the founding of Americans United
Against Militarism (AUAM) and served time in fed-
eral prison for refusing to submit to the new selective
service system.

Most of all, Roger Baldwin was devoted to Amer-
ican democracy, the Declaration of Independence, and
an expansive reading of the Bill of Rights (the first
ten amendments to the Constitution), most notably
the First Amendment. A reformer with radical im-
pulses, Baldwin played a central role in the develop-
ment of First Amendment jurisprudence and helped
to bring, through his political and legal advocacy, the
First Amendment from paper to reality, thereby giving
life to James Madison’s hope that the Bill of Rights
would become more than merely a “parchment bar-
rier” to governmental misdeeds.

Baldwin retired from the ACLU in 1950 and, over
the course of the next two decades, sought to expand
his civil liberties work internationally by directing the
International League for the Rights of Man through
the auspices of the United Nations. In 1981 he re-
ceived the Presidential Medal of Freedom, the nation’s
highest civilian award, a fitting acknowledgment of
and crowning achievement for a life devoted to ful-
filling the American promise of participatory democ-
racy and freedom from oppression and exploitation.

Arguably the lone or major low point of Baldwin’s
career came during World War II, when the national
ACLU office chose not to challenge aggressively Pres-
ident Franklin D. Roosevelt’s decision to intern Jap-
anese Americans after the December 1941 attack on
Pearl Harbor (by Executive Order No. 9066, Febru-
ary 1942). Baldwin both distrusted governmental
power and sought to lobby the corridors of power
effectively, and like any political operative, he often
made compromises in the pursuit of fundamental in-
terests. Nonetheless, this patriarch of the civil liberties
movement never wavered in his commitment to the
rule of law and the principles enshrined in the
Constitution.

Stephen K. Shaw

See also: American Civil Liberties Union.
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Barenblatt v. United States (1959)

Barenblatt v. United States, 360 U.S. 109 (1959), is a
leading case involving the balance between the con-
gressional power of investigation and the First
Amendment protections of free expression and assem-
bly. After witnessing the horrors effectuated by total-
itarian regimes during World War II, America
embarked on a crusade to promote democracy and
end communism. As America waged the Cold War
with the former Soviet Union, it fought the threat of
communism on its own soil with the House Un-
American Activities Committee (HUAC).

The House of Representatives created HUAC in
1938 to investigate the scope of Communist infiltra-
tion in America. Although the power of congressional
investigation is not specifically listed in the U.S. Con-
stitution, courts have decided that this authority fur-
thers The

committee led numerous investigations into the pri-

congressional  law-making  powers.
vate affairs of individuals suspected of being Com-
munists, blacklisting many witnesses that it called. In
1954, HUAC subpoenaed two witnesses whose cases
shaped U.S. Supreme Court doctrine concerning wit-
ness rights during congressional hearings.

John Watkins, a former labor union president, ad-
mitted his Communist affiliations when HUAC ques-
tioned him, but he refused to answer questions
concerning the political affiliations of his past ac-
quaintances. Lloyd Barenblatt, professor of psychology
at Vassar College and former graduate student at the
University of Michigan, refused to answer the com-
mittee’s questions concerning his past political asso-
ciations. Both Watkins and Barenblatt asserted that
HUAC had no power to compel answers, and Con-
gress cited both men for contempt. Only Watkins suc-
ceeded in his claims.

In Watkins v. United States, 354 U.S. 178 (1957),
the Court, speaking through Chief Justice Earl War-
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ren, limited the committee’s power to investigate in
favor of Watkins’s First Amendment freedoms, his
right to privacy, and his right to due process. The
Court held that the committee failed to inform Wat-
kins adequately about the subject of inquiry and the
pertinence of its questions to that subject. Two years
later, after intense public and congressional criticism
of the Court’s decision, it decided Barenblatt on First
Amendment grounds. The Court, in a five—four de-
cision written by Justice John Marshall Harlan, chose
to uphold Barenblatt’s conviction. It narrowly inter-
preted Watkins to determine that HUAC had fully
apprised Barenblatt of the subject and pertinence of
his questioning. The Court announced a new balanc-
ing test for First Amendment claims: The Court
would weigh the government’s security interests
against the individual’s rights. In this case, as in most
contemporary cases challenging HUAC’s investigative
powers, the Court’s balancing test favored the
government.

Justice Hugo L. Black wrote a sharp dissent in Bar-
enblatt, joined by Chief Justice Warren and Justice
William O. Douglas; Justice William ]. Brennan Jr.
also wrote a one-paragraph dissent. Focusing on the
“chilling effect” of being called before a legislative
committee, Black supported Barenblatt’s right to
make political mistakes. Significantly, Black attacked
HUAC at a time when few spoke against it for fear
of being labeled Communist. Justice Black accused the
government of adopting the very methods of the to-
talitarian regimes that it sought to combat.

Although the Court has been increasingly willing
to recognize First Amendment rights, its balancing
test continues to be applied to congressional investi-
gations. Justice Black’s opinion, however, stands as a
testament to the value of an individual’s rights to
speak and to associate freely without being publicly
shamed and castigated for professing beliefs that oth-
ers deem unpopular.

Virginia L. Vile

See also: Balancing Test; Congressional Investigations;
House Un-American Activities Committee; Watkins v.
United States.
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Barnes v. Glen Theatre, Inc. (1991)

In Barnes v. Glen Theatre, Inc., 501 U.S. 560 (1991),
the U.S. Supreme Court was called upon to determine
whether Indiana’s public indecency statute violated
the First Amendment’s guarantee of freedom of ex-
pression. Two adult entertainment establishments lo-
cated in South Bend, Indiana, challenged the law.
Their proprietors argued that the law ran afoul of the
First Amendment because it prohibited them from
presenting “totally nude dancing” and required their
dancers to wear pasties and G-strings.

By a narrow majority, the Court held that the pas-
ties and G-string restriction on nude dancing did not
violate the First Amendment. The five justices in the
majority, however, could not agree on a single ration-
ale for the Court’s holding. A plurality—Chief Justice
William H. Rehnquist and Justices Sandra Day
O’Connor and Anthony M. Kennedy—concluded
that the Indiana statute should be analyzed and up-
held under the four-part test enunciated in United
States v. O’Brien, 391 U.S. 367 (1968), for evaluating
regulations of expressive conduct. In reaching this de-
termination, the plurality noted that (1) the statute
was clearly within the constitutional power of Indiana
and furthered the state’s substantial interest in pro-
tecting morals and public order; (2) the state’s deci-
sion to protect societal order and morality by
prohibiting totally nude dancing was “unrelated to the
suppression of free expression” because “the require-
ment that the dancers don pasties and G-strings does
not deprive the dance of whatever erotic message it
conveys; it simply makes the message slightly less
graphic [and] [tlhe perceived evil that Indiana seeks
to address is not erotic dancing, but public nudity”;
(3) the pasties and G-string restriction was no greater



than essential to the furtherance of the state’s interest
because the “prohibition is not a means to some
greater end, but an end in itself”; and (4) the statute
was “narrowly tailored” because “Indiana’s require-
ment that the dancers wear pasties and G-strings is
modest, and the bare minimum necessary to achieve
the State’s purpose.”

Justice Antonin Scalia concurred in the judgment
of the Court but wrote separately to emphasize his
belief that “the challenged regulation must be upheld
not because it survives some lower level of First
Amendment scrutiny, but because, as a general law
regulating conduct and not specifically directed at ex-
pression, it is not subject to First Amendment scrutiny
at all.” Justice David H. Souter concurred as well. He
agreed with the plurality that “the appropriate analysis
to determine the actual protection required by the
First Amendment is the four-part inquiry described in
O’Brien,” but he rested his concurrence (which, as the
most narrow opinion joining the judgment of the
Court, is the controlling opinion) “not on the possible
sufficiency of society’s moral views to justify the lim-
itations at issue, but on the State’s substantial interest
in combating the secondary effects of adult entertain-
ment establishments.” Justice Byron R. White, joined
by Justices Thurgood Marshall, Harry A. Blackmun,
and John Paul Stevens, dissented from the holding of
the Court. In their opinion, the pasties and G-strings
restriction on nude dancing was a content-based reg-
ulation of expressive conduct that failed to pass
constitutional muster because “even if there were
compelling [state] interests [involved], the Indiana
statute is not narrowly drawn.”

Stephen Louis A. Dillard

See also: Nude Dancing; Obscenity; Symbolic Speech;
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Barron v. City of Baltimore (1833)

In Barron v. City of Baltimore, 32 U.S. 243 (1833),
the U.S. Supreme Court had to decide if the Bill of
Rights (the first ten amendments to the U.S. Consti-
tution), which the federal government was bound to
honor, applied to the individual states as well.

The facts in Barron involved Baltimore’s diversion
of streams in the course of road construction that had
resulted in the deposit of silt in a private wharf, mak-
ing it unusable. The wharf owner sued the city under
the just-compensation wording of the Takings Clause
of the Fifth Amendment, claiming that he should be
reimbursed for the city’s damage. Although he won a
judgment of $4,500 at the trial court, the Maryland
State Court of Appeals reversed this decision before it
reached the U.S. Supreme Court.

In a unanimous decision, Chief Justice John Mar-
shall also rejected the wharf owner’s plea. He argued
that the Fifth Amendment and other provisions in the
Bill of Rights had been designed to regulate the gen-
eral government and not those of the individual states.
He pointed out that in those relatively few cases where
the framers limited the states—for example, Article I,
Section 10 prohibited states from exercising powers
granted exclusively to the general government—they
specifically said so. Not only did the language of the
Bill of Rights not address the states, but the purpose
of these amendments, which had grown out of the
Federalist/Antifederalist debate over the new Consti-
tution, was to limit the powers of the newly formed
government. If individuals wanted to incorporate pro-
tections against their own states, they could do so by
changing these state constitutions rather than by in-
volving the entire nation in the process.

Barron v. Baltimore remains the generally accepted
interpretation of the original intention of the Bill of
Rights. However, there is evidence that some of the
proponents of the Fourteenth Amendment, ratified in
1868, intended not only to eliminate discriminatory
state actions but also to overturn the decision in Bar-
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ron and see that states were bound by the same con-
stitutional guarantees as was the national government.
In a development, the beginnings of which are often
traced to Gitlow v. New York, 268 U.S. 652 (1925),
the U.S. Supreme Court began using the Due Process
Clause of this amendment to absorb, or incorporate,
fundamental provisions of the Bill of Rights and to
apply them to the states as well as to the national
government. Scholars call this process “selective in-
corporation.” Over the course of the twentieth cen-
tury, the Court held that almost all provisions of the
Bill of Rights were fundamental and thus applied not
only to the national government but also to the states.

John R. Vile
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Bates v. State Bar of Arizona

(1977)

In Bates v. State Bar of Arizona, 433 U.S. 350 (1977),
the U.S. Supreme Court interpreted the First Amend-
ment’s free speech and press guarantees to protect
commercial speech (advertising) by lawyers, thereby
extending the reach of the Court’s earlier decision in
Virginia State Board of Pharmacy v. Virginia Citizens
Consumer Council, Inc., 425 U.S. 748 (1976), which
had protected the rights of pharmacists to advertise
prices and credit terms for prescription drugs.

Bates involved the case of two Arizona lawyers,
John Bates and Van O’Steen, who operated a legal
clinic in Phoenix providing moderately priced legal
services. In order to make their business more visible
to the public, they placed an advertisement in the
newspaper, an act that violated policies of the State
Bar of Arizona prohibiting advertising. In its enforce-

ment of these policies, the bar disciplined the two
lawyers with a one-week suspension. Bates and
O’Steen argued that their commercial speech was pro-
tected by the First Amendment under the precedent
the Court had established in Board of Pharmacy one
year earlier.

Although the state had legitimate interests in pro-
tecting the professionalism of the bar, in prohibiting
misleading advertisements by lawyers, and in not en-
couraging additional litigation through such advertise-
ments, the Court, in an opinion by Justice Harry A.
Blackmun, held five—four that these interests were not
only outweighed by the U.S. Constitution’s pro-
tection of commercial speech but that they could
be achieved in ways less damaging to the First
Amendment.

As in Board of Pharmacy, the majority in Bates
noted that the First Amendment’s protection of com-
mercial speech was not as extensive as its protection
of political speech and that advertisements that were
false or misleading or advertised an illegal product or
service could be prohibited. In addition, the Court
thought it possible that some restrictions regarding at-
torneys’ claims of quality would be permissible. In this
case, however, there were no such contested claims,
and the Court held that “truthful advertisement con-
cerning the availability and terms of routine legal serv-
ices” was protected by the First Amendment’s free
speech and press guarantees.

In cases after Bates, the Court has been required to
define the boundaries of commercial speech protec-
tion in the context of other types of lawyer advertis-
ing. In Obralik v. Obio State Bar, 436 U.S. 447
(1978), the Court held that a state bar may prohibit
in-person solicitation of clients, commonly known as
“ambulance chasing,” because such regulation was
economic rather than speech-related. In Zauderer v.
Office of Disciplinary Counsel, 471 U.S. 626 (1985),
the Supreme Court upheld an Ohio State Bar require-
ment that lawyers advertising their availability on a
contingency-fee basis must disclose in their adver-
tisements that clients might be required to pay costs
if their lawsuit proved unsuccessful. And in Florida
State Bar v. Went For It, 515 U.S. 618 (1995), a ma-
jority of the Court held that it was permissible under
the First Amendment for the state bar to prohibit



lawyers from making written solicitations to victims
or their relatives within thirty days of an accident.

Michael W, Bowers

See also: Bigelow v. Virginia; Commercial Speech; First
Amendment; Virginia State Board of Pharmacy v. Vir-
ginia Citizens Consumer Council, Inc.
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Batson v. Kentucky (1986)

During the “voir dire,” the process through which
members of petit (trial) juries are chosen, lawyers are
typically granted the power to exercise challenges to
dismiss prospective jurors. Challenges for cause are
based on clear indications of conflicts of interest—for
example, family or employment relationships or clear
biases. By contrast, peremptory challenges are exer-
cised on the basis of gut feelings about individual ju-
rors. In Batson v. Kentucky, 476 U.S. 79 (1986), the
U.S. Supreme Court decided that the Sixth Amend-
ment right to a jury, as applied to the states by the
Due Process Clause of the Fourteenth Amendment,
was further limited by the Equal Protection Clause of
that amendment so as to prevent racial bias in seating
a jury.

In Batson, the African American defendant was
tried and convicted for second-degree burglary and
receipt of stolen goods. The prosecutor used his per-
emptory challenges to dismiss all four African Amer-
icans in the jury pool, and the Kentucky Supreme
Court upheld the action. The defendant appealed to
the Supreme Court.

The Court previously had considered the factor of
racial exclusion from juries. In Strauder v. West Vir-
ginia, 100 U.S. 303 (1880), the Court struck down
a conviction of a black defendant when African Amer-
icans were completely excluded from the jury pool. In
Swain v. Alabama, 380 U.S. 202 (1965), the Court

Batson v. Kentucky (1986) 73

unanimously decided that defendants could challenge
exclusion of members of their race from hearing their
case, but defendants had the task of showing that the
prosecutor had exhibited a pattern of such exclusions
in other cases as well, a threshold that made proof
almost impossible.

Batson made such proof easier. Citing its belief that
discriminatory jury selection undermined public con-
fidence in the justice system, the Court in a seven-
two decision authored by Justice Lewis E Powell Jr.
held that defendants who were members of a cogniz-
able racial group could object on equal protection
grounds when all members of their race were excluded
from the jury through prosecutorial use of peremptory
challenges. To survive equal protection challenge, the
prosecutor must then offer a “neutral explanation” for
excluding the prospective jurors in question.

In a concurring opinion, Justice Byron R. White
sought to limit the retroactive application of the Baz-
son decision. Justice Thurgood Marshall advocated
eliminating peremptory challenges altogether. Chief
Justice Warren E. Burger and Justice William H.
Rehnquist authored dissents suggesting that the Court
had addressed an issue not raised in the lower courts,
distinguishing the exclusion of jurors from the general
jury pool and from individual cases, and arguing that
requiring justification of peremptory challenges de-
feated the purpose of this mechanism.

In Edmonson v. Leesville Concrete Co., 500 U.S. 614
(1991), the Court subsequently extended the Bazson
precedent to civil cases. Powers v. Ohio, 499 U.S. 400
(1991), applied the precedent to cases in which whites
were convicted after blacks were excluded from their
juries. Georgia v. McCollum, 505 U.S. 42 (1992), ex-
tended the ban on race-based peremptory challenges
to counsel for the defendant as well as to prosecutors,
with the ironic result that such actions were regarded
as unconstitutional state action. J.E.B. v. Alabama ex
rel. T.B., 511 U.S. 127 (1994), further extended a
similar ban to use of peremptory challenges to exclude
jurors on the basis of gender.

John R. Vile

See also: Trial by Jury; Voir Dire.
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Beauharnais v. Illinois (1952)

In a five—four decision in Beauharnais v. Illinois, 343
U.S. 250 (1952), the U.S. Supreme Court upheld a
conviction under an Illinois statute criminalizing
group libel, despite the defendant’s claims that his
speech was protected under the First Amendment.
The statute made it a crime to sell or distribute ma-
terial that “portrays depravity, criminality, unchastity, or
lack of virtue of a class of citizens of any race, color, creed
or religion” when the material may expose that group to
“contempt, derision or obloquy or which is productive
of breach of the peace or riots.” The statute dated from
1917, but a number of states had written similar group-
libel statutes in reaction to both the rise of European fas-
cism and organized domestic racism.

Joseph Beauharnais was arrested in 1950 for pub-
lishing and distributing a pamphlet calling on white
citizens to petition the mayor and city council of Chi-
cago against racial integration. In a significant part of
the pamphlet Beauharnais stated: “If persuasion and
the need to prevent the white race from becoming
mongrelized by the negro will not unite us, then the
aggressions . . . rapes, robberies, knives, guns and mar-
ijjuana of the negro, surely will.”

Justice Felix Frankfurter, writing for the Court, de-
fended the law along two doctrinal lines. First, relying
upon the two-tiered system of speech announced in
Chaplinsky v. New Hampshire, 315 U.S. 568 (1942),
he argued that libel was outside the protection of the
First Amendment. As a result, the statute had only to
pass a minimal-rationality (versus compelling state in-
terest) test. Second, Frankfurter accepted the analogy
of group libel to personal libel. Without extensive
elaboration, Frankfurter stated that any utterance that
the state could hold criminally libelous when directed
at an individual could also be prohibited when di-
rected at well-defined groups within society. He
pointed to the recent history of racial violence in Il-
linois and cited studies showing the reputation and

social standing of individuals were directly tied to core
group identities such as race and ethnicity.

The four dissenting opinions offered nothing re-
sembling a uniform explanation for why the law was
unconstitutional. Justice Hugo L. Black made the
strongest attack on group-libel laws in general, anal-
ogizing them to seditious libel. He complained that
the state had improperly extended the criminal-libel
standard to groups rather than limiting it to individ-
uals. He also reminded the Court that Beauharnais’s
defamatory utterance was in the form of a petition for
government policy changes. Justice Stanley F. Reed’s
concern was with what he took to be the unconsti-
tutional vagueness of the language, especially key
words like “virtue” and “derision.” Justice Robert H.
Jackson argued that the trial court did not produce
evidence of the dangerous tendency of the words or
allow Beauharnais to show either the truth of his state-
ments or good faith. Justice William O. Douglas
prophesied that group-libel laws could in turn be used
to silence racial minorities protesting discrimination.

The Supreme Court has never formally overturned
Beauharnais, but it is highly questionable whether the
case may be considered good law. Frankfurter’s iden-
tification of libel as outside First Amendment protec-
tion is no longer correct after the 1964 case of New
York Times Co. v. Sullivan, 376 U.S. 254, in which
the Court extended constitutional protection to many
forms of libel. In subsequent decisions, the Court also
granted extended protection to offensive speech in Co-
hen v. California, 403 U.S. 15 (1971), and created a
heightened test for speech that may disrupt the peace
in Brandenburg v. Ohio, 395 U.S. 444 (1969). The
state of Illinois itself removed the criminal group-libel
law from its books in 1961, thus making it unavail-
able for the prosecution of Nazis marching through
Skokie in 1977. The Court had an opportunity to
clarify the status of Beauharnais in the early 1990s
when it addressed the problem of hate-speech laws in
RAV. v. City of St. Paul, 505 U.S. 377 (1992). In
striking down a Minnesota hate-speech ordinance as
unconstitutionally content-specific, the Court neither
overturned nor reaffirmed Beaubarnais. Nevertheless,
the RA. V. ruling further weakened the constitutional
basis for group-libel laws.

Douglas C. Dow



See also: Brandenburg v. Ohio; Coben v. California;
Fighting Words; First Amendment; Group Libel;
Hate Speech; Libel; New York Times Co. v. Sullivan.

FURTHER READING

Arkes, Hadley. “Civility and the Restriction of Speech: Re-
discovering the Defamation of Groups.” In The Supreme
Court Review 1974, ed. Philip B. Kurland, 281-335.
Chicago: University of Chicago Press, 1975.

Kalven, Harry, Jr. The Negro and the First Amendment. Chi-
cago: University of Chicago Press, 1965.

Berman v. Parker (1954)

In Berman v. Parker, 348 U.S. 26 (1954), the U.S.
Supreme Court upheld an urban-development statute
that authorized the government to condemn privately
owned land through the power of eminent domain in
order to resell it to new owners interested in redevel-
oping the property for private use. The issue was
whether the Takings Clause of the Fifth Amendment,
which prohibits the taking of private property for
public use without compensation, permitted such
action.

In order to improve poor housing and slum con-
ditions in the nation’s capital, Congress passed the
District of Columbia Redevelopment Act of 1945.
The statute established a land agency that could ac-
quire, through the power of eminent domain, private
property in areas targeted for urban renewal. After tak-
ing the property, the agency was authorized to sell it
to new private owners who agreed to develop the land
in accordance with the agency’s plan. The owner of a
department store in a neighborhood slated for rede-
velopment claimed the law violated the Takings
Clause of the Fifth Amendment because the govern-
ment did not intend to condemn his property “for
public use.” He argued that the transfer of his prop-
erty to another owner for redevelopment would result
not in public but rather private use. The store owner
also claimed no public use could be found in the plan
to take his property, since the statute’s stated goal was
simply to make the neighborhood more attractive.

In an opinion written by Justice William O. Doug-
las, the U.S. Supreme Court unanimously upheld the
redevelopment statute. The Court found the Takings
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Clause of the Fifth Amendment allowed the govern-
ment to condemn property in order to promote a
“public purpose” or public goal and did not require
the government to develop it for strictly “public use.”
This interpretation meant the government did not
need to retain ownership over condemned property
and open it for some kind of use by the public; in-
stead, the government could also sell the property to
private owners for private use if the government de-
cided such an action would help advance a public
purpose.

In addition, the Court found nothing in the Fifth
Amendment that restricted the government from
defining the scope of a public purpose. Once the gov-
ernment decided to pursue a public purpose (includ-
ing, as in this case, the eradication and redevelopment
of slums to promote the public’s well-being), the Tak-
ings Clause became a means to achieve that end. As
a result, Berman legitimized beautification as a reason
to exercise the power of eminent domain. Finally, al-
though the owner had kept his building well-
maintained, the Court found the agency’s decision to
condemn the department store acceptable as part of
the agency’s comprehensive neighborhood improve-
ment plan.

Jason Stonerook

See also: Fifth Amendment and Self-Incrimination;
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Bethel School District v. Fraser
(1986)

In Bethel School District v. Fraser, 478 U.S. 675
(1986), the U.S. Supreme Court held that disciplining
a student for making lewd remarks in a speech at a
school assembly did not violate that student’s right to
free speech under the First Amendment. This right
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and others have been made applicable to the states
through the Due Process Clause of the Fourteenth
Amendment.

Matthew Fraser was a student at a public high
school and presented a speech in a school assembly
nominating a friend for a position in student govern-
ment. He presented the theme of the speech using
“elaborate, graphic, and explicit sexual metaphor.”
Teachers noted that the reaction of the nearly 600
students in the assembly ranged from “hooting and
hollering” to bewilderment. Fraser was suspended for
three days and eliminated from the list of potential
speakers for his high school graduation. His father
brought a lawsuit on his behalf challenging the
school’s disciplinary action, claiming violation of Fra-
ser’s rights to free speech and due process of the law
and challenging the school rule as unconstitutionally
vague and overbroad. Both the U.S. District Court
and the Ninth Circuit Court of Appeals held that
Fraser’s rights had been violated. The school district
then successfully applied to the U.S. Supreme Court
for a writ of certiorari (request for full appellate re-
view). The high court reversed the Ninth Circuit’s
decision, holding that Fraser could be disciplined un-
der the school’s disciplinary rule that stated, “Conduct
which materially and substantially interferes with the
educational process is prohibited, including the use of
obscene, profane language or gestures.”

As for freedom of speech, the Court distinguished
Fraser’s case from Tinker v. Des Moines Independent
Community School District, 393 U.S. 503 (1969), the
landmark case holding that students did not “shed
their constitutional rights to freedom of speech or ex-
pression at the schoolhouse gate.” In Tinker, the stu-
dents wore black armbands to school in protest of the
Vietnam War and U.S. involvement in it (1964—
1975). The Court found the armbands in Tinker dis-
tinguishable from Fraser’s speech because the arm-
bands did not concern speech or action that intruded
upon the work of the school or the rights of other
students. The Court explained the school’s responsi-
bility to prepare students for citizenship and civility,
noting the importance of acceptance of divergent
points of view but making clear that vulgarity or foul
or abusive language is not accepted in many settings
of public discourse. For example, the early House of

Representatives adopted Thomas Jefferson’s “Manual
of Parliamentary Practice,” which prohibits the use of
“impertinent” speech during debate. Chief Justice
“[Clan it be that
what is proscribed in the halls of Congress is beyond
the reach of school officials to regulate?” The Court
thought not, and reversed the Ninth Circuit’s holding

Warren E. Burger wrote in Fraser,

that Fraser’s right to free speech had been violated.

In support of this position, the Court noted in-
stances in which minors’ rights are not coexistent with
those afforded to adults. In New Jersey v. T'L.O., 469
U.S. 325 (1985), the Court held that minors in the
public school setting did not enjoy Fourth Amend-
ment protections against search and seizure that were
commensurate with those enjoyed by adults. In Fed-
eral Communications Commission v. Pacifica Founda-
tion, 438 U.S. 726 (1978), the Court held that a radio
station could be cited for broadcasting obscene ma-
terial during a time of day when children would un-
doubtedly be in the audience. As for the right of
minors to purchase pornographic material, the Court
marked the distinction between minors and adults in
Ginsberg v. New York, 390 U.S. 629 (1968), holding
that a New York statute banning the sale of the ma-
terials to minors was constitutional.

Fraser asserted that the disciplinary action taken by
the school was unconstitutional as a violation of his
right to due process, because he did not have notice
of potential discipline he could face. The Court held
that the school needed the flexibility to discipline in
light of the wide range of unanticipated conduct dis-
ruptive to the educational process, conduct that school
officials face daily. The two-day suspension Fraser
served did not, in the Court’s view, amount to a “pe-
nal” sanction; hence it did not require the procedural
due process protections applicable in a criminal pro-
ceeding, as outlined in Goss v. Lopez, 419 U.S. 565
(1975).

Fraser stands for an important principle that is still
fundamental to American jurisprudence in relation-
ship to minors: The state has a compelling interest
in protecting minors. The public schools, acting “in
loco parentis” (in the place of a parent), have the re-
sponsibility to protect minors on a daily basis while
children are entrusted to them by parents. This



responsibility is the foundation for the holding in
Fraser.

Laurie M. Kubicek
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Betts v. Brady (1942)

In Powell v. Alabama, 287 U.S. 45 (1932), the U.S.
Supreme Court held that the Fourteenth Amendment
to the U.S. Constitution required state-appointed de-
fense counsel if a defendant in a capital case (a “capital
defendant”) could not afford a lawyer or could not
conduct his own defense. Six years later, the Court
ruled in Johnson v. Zerbst, 304 U.S. 458 (1938), that
the Sixth Amendment entitled indigent federal-felony
defendants to appointed counsel. The rulings in Pow-
ell and Zerbst suggested that the Court might require
the states to appoint counsel in state-felony cases as
well, but in Betts v. Brady, 316 U.S. 455 (1942), the
Court ruled that states did not need to appoint coun-
sel for defendants in state-felony cases absent such
“special circumstances” as mental disability or a capital
charge.

The justices deciding Berts were deeply divided
about whether assistance of counsel was indispensable
to fair trials in noncapital cases. Six justices preferred
a flexible fundamental-fairness approach, permitting
the Court to review questions about legal representa-
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tion on a case-by-case basis. Their view, shared by
most states in 1942, was that state criminal trials were
not inherently unfair if defendants were unrepre-
sented. Although states had to allow defense counsel
to appear, they were under no constitutional obliga-
tion to provide counsel to indigent felony defendants.
Justice Owen ]. Roberts wrote for the Court in Betts
that the issue was better resolved by state legislatures
but said state judges could appoint defense counsel if
they deemed it necessary in the “interest of fairness.”
He categorically rejected an all-purpose rule requiring
states to provide counsel for all felonies, saying the
states “should not be straight-jacketed in this respect.”
Roberts concluded that although the Fourteenth
Amendment prohibited convictions in which funda-
mental ideas of fairness were absent, it did not “em-
bod[y] an inexorable command that no trial for any
offense, or in any court, can be fairly conducted and
justice accorded a defendant who is not represented
by counsel.” Betts was “not helpless,” Roberts indi-
cated, but was instead a man in his forties, of ordinary
intelligence, and had the ability to represent himself
at a trial. Nonetheless, the Court recognized excep-
tions: Counsel must always be supplied in state trials
that presented “special circumstances.”

Justices Hugo L. Black, William O. Douglas, and
Frank Murphy dissented. They viewed assistance of
counsel as imperative to fair trials and advocated a
categorical rule providing for counsel in all felony
cases. Black argued that the constitutional mandate
requiring appointment of counsel in federal trials
should apply to the states. Absence of counsel created
doubt that a defendant’s case was adequately pre-
sented. Black declared that not providing counsel for
indigent defendants “cannot be reconciled with com-
mon and fundamental ideas of fairness and right”; the
practice “subjects innocent men to increased dangers
of conviction merely because of their poverty.”

During the twenty years following Bezzs, the Court
heard several cases involving “special circumstances”
and determined that counsel should have been ap-
pointed in virtually all of them. Although the special-
circumstances proviso was broadened following Betzs,
the basic holding in Bezts governed the jurisprudence
pertaining to assistance of counsel until the Court un-
der Chief Justice Earl Warren formally overruled it in
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Gideon v. Wainwright, 372 U.S. 335 (1963). Gideon
applied only to felonies. A decade later, the Court
expanded the right to misdemeanors as well.

Peter G. Renstrom
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Beyond a Reasonable Doubt

The phrase “proof beyond a reasonable doubt” de-
scribes the prosecution’s high burden of proof in a
criminal trial. Proof beyond a reasonable doubt is a
far higher standard than the “preponderance of the
evidence” standard used in civil proceedings. Each el-
ement of the criminal offense charged must be proved
“beyond a reasonable doubt” for the jury to return a
guilty verdict. If the prosecution fails to meet this bur-
den, the jury must return a not-guilty verdict. “Not
guilty” is a legal finding that the prosecution has failed
to meet its burden of proof; it is not necessarily a
factual description of reality. Furthermore, deciding
that the prosecution has failed to meet its burden of
proof is not necessarily the same as deciding that the
defendant is innocent. That is why the verdict deliv-
ered is “not guilty” rather than “innocent.”

Every state has a statutory provision requiring the
establishment of guilt beyond a reasonable doubt in
criminal cases, and the U.S. Supreme Court, in /n re
Winship, 397 U.S. 357 (1970), held that due process
requires this high level of proof. There are varying
definitions of “proof beyond a reasonable doubt.”
Most individuals have a general understanding of
what the phrase means to them, but studies of juror
comprehension of legal terms indicate that jurors are
sometimes confused by the various definitions. One
study found that half of the jurors who were given an

instruction on the presumption of innocence and the
burden of proof erroneously believed a defendant was
required to prove his innocence.

The requirement that the state meet a high burden
of proof in a criminal trial has existed, in some form,
since the twelfth century. Exactly how that burden of
proof was described changed over time, however.
Twelfth- and thirteenth-century writings reveal that
courts then used the concept of “moral certainty.” The
phrase “moral certainty” has been equated with “rea-
sonable doubt” or almost absolute certainty. By the
seventeenth century, the standard of persuasion was
often referred to as the “satisfied conscience test,”
meaning that jurors should vote to convict only if in
their conscience they were sure the defendant was
guilty. A judgment based on conscience was suppos-
edly based on rational decision-making and intellect
rather than the will or impulse. The most frequent
charge used for the burden of proof during the eigh-
teenth century was that a juror should acquit if “any
doubt” existed. The “any doubt” test did not require
that the doubt had to be reasonable; jurors could ac-
quit a defendant if they had any doubt whatsoever.

By the early nineteenth century, American courts
commonly required proof of guilt “beyond a reason-
able doubt” in criminal trials. There were few at-
tempts to define the term precisely. The most famous
attempt at defining it came in Commonwealth v. Web-
ster, 59 Mass. 295 (1850), in which a Massachusetts
court used the phrases “moral certainty” and “abiding
conviction” in its definition. Courts since have relied
on these phrases and others to define the phrase.

The U.S. Supreme Court has approved a variety of
definitions of reasonable doubt. In only one case, Cage
v. Louisiana, 498 U.S. 39 (1990), has the Court held
that a particular definition of reasonable doubt vio-
lated due process standards. Justice Sandra Day
O’Connor acknowledged in Victor v. Nebraska, 511
U.S. 1 (1994), that “[a]lthough this standard is an
ancient and honored aspect of our criminal justice sys-
tem, it defies easy explication.” She also noted that
the Constitution did not require that any particular
definition of reasonable doubt be used.

Most states have case law (appellate-level decisions
that become “precedent,” or binding on lower courts)
that provides some definition of reasonable doubt.



Some states adhere to only one definition; other states
accept multiple definitions. Among the commonly
used definitions of reasonable doubt are “a doubt that
would cause one to hesitate to act” (used in some form
in twenty states); “a doubt based on reason” (seven-
teen states), and “an actual and substantial doubt” (ten
states). Other less popular definitions include “a doubt
that can be articulated” and “moral certainty.”

Not every state requires that reasonable doubt be
defined for the jury. Two states forbid any attempt at
definition, and ten others suggest the better practice
is not to define. Twelve states neither require nor op-
pose the giving of a definition. Several states permit
the giving of a definition only in certain types of cases.
Other states leave the decision to the trial court.

Proof beyond a reasonable doubt is a crucial com-
ponent of the criminal trial. It imposes a difficult bur-
den on the prosecution as a means of ensuring that
no innocent person is convicted. Like many legal con-
cepts, however, it is difficult to define precisely and is
subject to misunderstanding.

Craig Hemmens
See also: Due Process of Law.
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Bifurcation

Bifurcation of issues in criminal trials, especially in
capital cases (cases in which the death penalty may
apply), has become an effective procedural device that
states use to avoid violating the Eighth Amendment’s
prohibition against cruel and unusual punishments.
Bifurcation divides a criminal trial into two parts: one
in which the court or jury determines guilt, the other
in which the court or jury sentences a convicted de-
fendant. The rationale for a bifurcated trial is that
many issues that are appropriate for determining
whether to convict may not be so for sentencing a
defendant. For example, although evidence of a de-
fendant’s prior convictions as well as potential future
behavior may be appropriate for sentencing, courts
have generally not permitted these factors to be pre-
sented as evidence of guilt. Thus, a proceeding that
combines the two phases can deprive sentencing juries
of critical information.

Since accurate sentencing information is an indis-
pensable prerequisite to a reasoned determination of
whether a defendant shall live or die, a process that
does not furnish such information is deemed to be
arbitrary and capricious and violative of defendants’
rights under the Eighth Amendment’s prohibition
against cruel and unusual punishments, the U.S. Su-
preme Court held in Furman v. Georgia, 408 U.S. 238
(1972). In later implementing Furman, the Court
held in Gregg v. Georgia, 428 U.S. 153 (1976), that
the sentencing authority’s need for adequate infor-
mation can “best [be] met by a system that provides
for a bifurcated proceeding at which the sentencing
authority is apprised of the information relevant to
the imposition of a sentence and provided with stan-
dards to guide its use of that information.” Notwith-
standing the intended effect of Gregg to curtail
arbitrary and capricious death-penalty decisions, some
empirical studies indicate that the effort has not been
successful.

Bifurcated trials are not limited to criminal cases.
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In fact, they are increasingly employed in civil trials,
particularly those involving tort cases (noncriminal
private injury or wrong not arising from a contract,
such as negligence and product liability cases), which
may have punitive damages issues in addition to the
standard claims for compensatory damages (such as
for lost income and pain and suffering). The rationale
for use of bifurcated trials in civil trials is essentially
the same as in criminal cases. In tort law, the purpose
of punitive damages is to punish defendants who are
found guilty of gross negligence. To punish such de-
fendants properly and adequately, evidence of their
financial condition is relevant, but such evidence if
presented alongside evidence of liability may be highly
prejudicial to defendants. Cases involving punitive
damages often analyze the amount awarded in terms
of its ratio to any compensatory damages awarded.

A case in point is Pacific Mutual Life Insurance Co.
v. Haslip, 499 U.S. 1 (1991). Although the Court in
Haslip refused to find Alabama’s system of awarding
punitive damages invalid, Justice Harry A. Blackmun,
writing for the Court, opined that “unlimited jury
discretion—or unlimited judicial discretion for that
matter—in the fixing of punitive damages may invite
extreme results that jar one’s constitutional sensibili-
ties.” Justice Sandra Day O’Connor’s dissent is note-
worthy in view of the Court’s position requiring
bifurcation in capital cases:

Punitive damages are a powerful weapon. Imposed
wisely and with restraint, they have the potential
to advance legitimate state interests. Imposed in-
discriminately, however, they have a devastating
potential for harm. Regrettably, common-law pro-
cedures for awarding punitive damages fall into
the latter category. States routinely authorize civil
juries to impose punitive damages without provid-
ing them any meaningful instructions on how to
do so.

An example of how states sought to implement the
procedural implications of Justice Blackmun’s concern
in Haslip and Justice O’Connor’s critique is the Texas
Supreme Court’s decision in Transportation Insurance
Co. v. Moriel, 879 S.W.2d 10 (1994). In that case,
the Texas court opined that the “broad jury discretion
that is the hallmark of the common law punitive dam-
ages system must be complemented by procedural

safeguards that will ensure against excessive or other-
wise inappropriate awards.” The Texas court joined
several other states requiring bifurcated trials in tort
cases in which plaintiffs seek punitive damages. Sim-
ilar procedurally to the bifurcated trial in capital cases,
in the two-phase procedure,

the jury first hears evidence relevant to liability for
actual damages, the amount of actual damages,
and liability for punitive damages (e.g., gross neg-
ligence), and then returns a verdict on these issues.
If the jury answers the punitive damage liability
question in the plaindff’s favor, the same jury is
then presented evidence relevant only to the
amount of punitive damages, and determines the
proper amount of punitive damages, considering
the totality of the evidence presented at both
phases of the trial.

In BMW of North America, Inc. v. Gore, 517 U.S.
559 (1996), another Alabama case, the U.S. Supreme
Court took a turn from procedural considerations to
substantive concerns and held that a state court’s pu-
nitive damages award—the case involved fraud—of
$2 million to a customer who purchased a “new” car
for $40,750.88 without knowing that the car had
been partially repainted at a cost of $601.37 was
grossly excessive and thus violated federal due process.
In Gore, although Alabama procedural law required a
bifurcated trial when plaintiffs sought punitive dam-
ages, the Court held as a matter of substantive law
that the $2 million punitive damages award was
grossly excessive and violated the defendant’s right of
due process. Thus, the Court has been content to
accept bifurcated jury decisions in capital cases on
procedural (Eighth Amendment) grounds, but it is
equally willing to tackle corporate exposure to large
punitive damages suits in state courts on substantive
due process grounds.

In State Farm Mutual Automobile Insurance Co. v.
Campbell, 538 U.S. 408 (2003), the Court extended
the Gore holding in two major respects: First, Stare
Farm elevated the amount of punitive damages that
state courts may assess to the level of constitutional
inquiry. Second, it changed the time-honored practice
of using the defendant’s wealth as one measure for
determining the amount of punitive damages to assess
a defendant found to have been grossly negligent. Al-



though the Court in State Farm, quoting 7XO Pro-
duction Corp. v. Alliance Resources Corp., 509 U.S. 443
(1993), paid homage to previous Court holdings that
have “consistently rejected the notion that the consti-
tutional line [for the ratio of compensatory to punitive
damages] is marked by a simple mathematical for-
mula,” and declaring that it would not “impose a
bright-line ratio which a punitive damage award
cannot exceed,” it did just that. Writing for the ma-
jority in State Farm, Justice Anthony M. Kennedy
stated: “Our jurisprudence and the principles it has
now established demonstrate, however, that, in prac-
tice, few awards exceeding a single-digit ratio between
punitive and compensatory damages, to a significant
degree, will satisfy due process.” Justice Kennedy’s
statement that “The wealth of a defendant cannot jus-
tify an otherwise unconstitutional punitive damages
award” may herald the end of a need for bifurcated
hearings in punitive damages cases.

Clyde E. Willis

See also: Capital Punishment; Eighth Amendment;
Gregg v. Georgia.
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Bigelow v. Virginia (1975)

Bigelow v. Virginia, 421 U.S. 809 (1975), is one in a
series of significant U.S. Supreme Court rulings grant-
ing limited First Amendment protections to commer-
cial speech. Such speech, which usually involves
commercial advertising, has been granted varying de-
grees of First Amendment protection, ranging from
none to somewhat less than 100 percent. In Bigelow,
the Court, by a seven—two margin, reversed its pre-
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vailing tendency to limit protections of commercial
speech, ruling that speech is not stripped of protec-
tions simply because it is a commercial advertisement.
In this case, the language in the ad did not involve
obscenity, libel, or incitement and therefore did not
fall into other preexisting categories that are also de-
nied First Amendment protections.

The facts in Bigelow involved the conviction of Jef-
frey C. Bigelow (managing editor of Virginia Weekly
in Charleston, Virginia) on the charge of publishing
an advertisement from a New York—based referral ser-
vice that provided women with access to abortions.
At the time, abortion was illegal in Virginia, and ad-
vertising abortion services was a misdemeanor. The
Virginia Supreme Court upheld the conviction be-
cause Bigelow was engaging in what it viewed as
purely commercial speech that the state could
regulate.

Earlier cases involving commercial speech aid in
understanding and interpreting the significance of
Bigelow. In Valentine v. Chrestensen, 316 U.S. 52
(1942), the Court made a clear distinction between
the freedom to express political views and the freedom
to do commercial advertising, offering government
full regulatory authority over such commercial speech.
Several years later, in Pittsburgh Press Co. v. Pittsburgh
413 U.S. 376

(1973), the Court ruled along the same lines; however

Commission on Human Relations,

in this five—four decision, the dissenting opinions
made it clear that the Chrestensen doctrine was
unraveling.

Finally, in Bigelow, the Court afforded certain pro-
tections to commercial speech. Because the advertise-
ment pertained to a clear “public interest” and because
it was completely factual, the Court extended such
commercial speech First Amendment protection,
though it was not clear on where the balance between
public interest and purely commercial speech existed.
Indeed, the conclusion in Bigelow did not stipulate
that all truthful commercial speech was to be pro-
tected, but it moved the Court in that direction. The
following year in Virginia State Board of Pharmacy v.
Virginia Citizens Consumer Council, Inc., 425 U.S.
748 (1976), the Court took the next step, ruling that
truthful commercial speech falls under the protections
of the First Amendment. Some limits on commercial
speech remain, including time, place, and manner re-
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strictions (applicable also to other forms of speech),
illegal activities, and false advertising.

Nathan Bigelow

See also: Bates v. State Bar of Arizona; Commercial
Speech; Virginia State Board of Pharmacy v. Virginia

Citizens Consumer Council, Inc.
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Bill of Attainder

A bill of attainder, which was used in England but is
prohibited in the United States, is a legislative act that
inflicts punishment on an individual or group without
benefit of a judicial trial. If an act inflicted a milder
degree of punishment than death, it was called “a bill
of pains and penalties.” When the punishment is for
an offense that was not illegal when it was committed,
the law is also ex post facto (literally, “made after the
occurrence”).

In medieval England, attainder resulted in death
and forfeiture of all civil rights and property after con-
demnation for treason or a felony, and it applied to
the heirs of the condemned as well (“attaint or cor-
ruption of blood”). During the Wars of the Roses
(1455-1485), bills of attainder were used by rival
factions to rid themselves of each other’s leaders. In
the reign of Charles I, an act of Parliament attaindered
his chief adviser, the Earl of Strafford.

Article I, Section 9, and Article III, Section 3, of
the U.S. Constitution prohibit such means of punish-
ment by the federal government, and Article I, Sec-
tion 10, outlaws use of attainder by the states.

During the Civil War, there were efforts to punish
Confederate sympathizers. Missouri’s constitution re-
quired oaths for certain professionals (teachers, min-
isters, lawyers) attesting that they had not in any
manner aided the cause of the Confederacy. The U.S.
Supreme Court in Cummings v. Missours, 71 U.S. 277
(1867), struck down the requirement as constituting
a bill of attainder. In Ex parte Garland, 71 U.S. 333
(1867), the Court voided the Test Oath Act of 1862,
an act of Congress requiring a similar oath of attor-
neys. (In 1868, Augustus H. Garland, the subject of
Ex parte Garland, became attorney general of the
United States.)

During World War II, Congress passed a rider to
an appropriations bill that forbade payment of salaries
to three named federal government employees who
had been charged with subversive activities by the
House Un-American Activities Committee unless they
were renominated by the president and confirmed by
the Senate. The Court in United States v. Lovert, 328
U.S. 303 (1946), declared the measure unconstitu-
tional as being a bill of attainder.

In Communist Party v. Subversive Activities Control
Board, 367 U.S. 1 (1961), Justice Hugo L. Black in
dissent contended that the Internal Security Act of
1950 was a “classical bill of attainder.” His colleagues
disagreed. In 1965, however, the Court struck down
a portion of the Taft-Hartley Act of 1947 requiring
non-Communist affidavits from union leaders, hold-
ing in United States v. Brown, 381 U.S. 437 (1965),
that the requirement was a legislative punishment of
members of the Communist Party without affording
them a trial.

In De Veau v. Braisted, 363 U.S. 144 (1960), the
Supreme Court held it was not a bill of attainder for
a state to bar ex-convicts from holding office in a
union; similarly, in Flemming v. Nestor, 363 U.S. 603
(1960), the Court held it was not considered punish-
ment (and a bill of attainder) to deprive a deported
alien of his Social Security check. In Nixon v. Admin-
istrator of General Services, 433 U.S. 425 (1977), the
Court rejected former President Richard M. Nixon’s
claim that the statute placing control of his presiden-
tial papers and recordings in the hands of the General
Services Administration amounted to a bill of attain-



der. The Court ruled that Congress’s purpose was not
punitive.

Martin Gruberg
See also: Ex Post Facto Laws.
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Bill of Rights

The first ten amendments to the U.S. Constitution
are typically referred to as the Bill of Rights. Their
addition to the Constitution in 1791 was a concession
to the Antifederalists, who worried that the new
American government would not respect individual
rights unless specifically bound to do so, and who
threatened to block ratification of the new Constitu-
tion unless a Bill of Rights was added.

The Federalists objected to a Bill of Rights, but not
because they opposed the liberties at issue. Rather,
they argued that because the Constitution created a
government of delegated, enumerated powers, and no
power had been conferred upon the government that
would allow it to infringe upon citizens’ rights, a Bill
of Rights was unnecessary. Furthermore, they shared
the concern voiced by Alexander Hamilton, who ar-
gued in The Federalist No. 84 that a detailed Bill of
Rights “would contain various exceptions to powers
which are not granted; and, on this very account,
would afford a colorable pretext to claim more than
were granted.”

It is true, as the Antifederalists claimed, that the
body of the Constitution included structural elements
designed to prevent government tyranny: Separation
of powers, a bicameral (two-chamber) legislature, fed-
eralism, the right of habeas corpus (a writ, or petition,
by an individual to require the government to specify
a legal basis for confinement of that person or to re-
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lease the individual), and a variety of other checks and
balances were intended to prevent overreaching by the
government. Nevertheless, the Antifederalists’ argu-
ments prevailed, and a Bill of Rights was subsequently
appended to the Constitution. James Madison was the
individual most responsible for formulating the pro-
visions of the Bill of Rights and getting Congress to
approve the document and send it to the states for
ratification.

THE AMENDMENTS

The first eight amendments address substantive rights.
The First Amendment, with admirable economy of
language (forty-five words), protects freedom of
speech, freedom of religion, freedom of the press, and
the right of citizens to assemble and petition their
government for redress of grievances. The Second
Amendment protects a right to bear arms, but this
right remains the subject of much academic and po-
litical debate: Some claim the language protects a per-
sonal right to own weapons, whereas others believe it
was intended to protect the right of states to form
militias. The Third Amendment, which forbids the
government from quartering soldiers in citizens’
homes, is cited today primarily as evidence of the
founders’ concern for a right to privacy and belief that
“a man’s home is his castle.” The Fourth Amendment
protects citizens against unreasonable searches and sei-
zures and requires that warrants cannot be issued
without “probable cause.” These provisions have gen-
erated a substantial body of case law regarding what
state behaviors should be considered unreasonable and
what citizen behaviors are sufficient to meet the re-
quirement of “probable cause.”

The Fifth Amendment prescribes certain rights of
the accused in criminal cases: indictment by grand
jury, the prohibition against double jeopardy, and pro-
tection against self-incrimination. It also protects cit-
izens’ right to due process of law and concludes with
the much-debated Takings Clause, which prohibits
the taking of private property by government without
payment of just compensation. The Sixth Amend-
ment spells out the elements of a fair trial. Such trials
must be speedy and public and have an impartial jury.
Those accused of a crime must be informed of the



84 Bill of Rights

T FRecoovTH PRESS

;FREH*{H::}A‘»L&EMP&?

Female symbol of America holding torch in front of Bill of
Rights and standing on “150 years” pedestal, 1941.
(Library of Congress)

charges against them and must have the right to con-
front the witnesses against them, the right to assis-
tance of counsel, and the right to subpoena witnesses
on their own behalf. The Seventh Amendment ex-
tends the right of trial by jury to civil actions and
makes the jury the sole trier of fact. That means that
appeals from jury verdicts must allege an error of law
and cannot be based on the argument that the jury
got the facts wrong. The Eighth Amendment forbids
cruel and unusual punishments, excessive fines, and
excessive bail.

The Ninth and Tenth Amendments were intended
as a response to those who, like Alexander Hamilton,
had argued that an enumeration of citizens’ rights in
a Bill of Rights would eventually be interpreted as all-
inclusive; that is, if a right were not explicitly listed,

it could be argued that it was not protected. The
Ninth Amendment addressed this concern directly:
“The enumeration, in the Constitution, of certain
rights, shall not be construed to deny or disparage
others retained by the people.” The Tenth Amend-
ment spoke to powers: If a power was not explicitly
delegated to the federal government, or was explicitly
forbidden to the states, that power is deemed to be
retained by the states or the people.

THE FOURTEENTH AMENDMENT

When the Bill of Rights was ratified, it applied only
to the federal government. States remained free to act
in ways that the national government could not, and
although some state constitutions included safeguards
for civil liberties, such protections were anything but
uniform. The Thirteenth Amendment, passed in
1865 during the closing months of the Civil War,
abolished slavery. Almost immediately thereafter, in
1866, the Fourteenth Amendment was drafted, con-
taining the following language: “No State shall make
or enforce any law which shall abridge the privileges
or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty or
property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of
the laws.”

Ohio congressman John Bingham, who authored
the language, made clear that his intent was to apply
the Bill of Rights to the states. Thaddeus Stevens, a
senator from Pennsylvania who assisted with the
amendment’s passage, explained the intent of the lan-
guage to his colleagues: “[T]he Constitution limits
only the action of Congress, and is not a limitation
on the States. This Amendment supplies that defect.”

Despite such statements from those who drafted
and subsequently ratified the Fourteenth Amendment
in 1868, the U.S. Supreme Court did not immedi-
ately use it to apply the Bill of Rights to state gov-
ernments. Instead, in the Slaughterhouse Cases, 83 U.S.
36 (1873), brought shortly after ratification of the
amendment, the Court by a five—four vote held that
the Privileges or Immunities Clause should be nar-
rowly interpreted as ensuring only the rights of re-
cently freed slaves. It was not until 1925, in Gitow



v. New York, 268 U.S. 652 (1925), that the Court
began the process known as “selective incorporation”—
using the Fourteenth Amendment to apply to the
states those elements of the first eight amendments
determined to be “essential to ordered liberty” and
“fundamental.” The proper approach to incorporation
was the subject of significant disagreement among
Court justices, with Hugo L. Black (1886-1971) at
one extreme arguing for total incorporation, and Felix
Frankfurter (1882-1965) at the other arguing for a
case-by-case fundamental-rights approach. The view
that emerged fell somewhere between these extremes,
and today most, but not all, of the guarantees of the
Bill of Rights limit state and local governmental units
as well as the federal government.

PHILOSOPHIC UNDERPINNINGS

The drafters of the new American Constitution and
Bill of Rights were profoundly influenced by Enlight-
enment philosophers such as Charles-Louis de Secon-
dat Montesquieu and Thomas Hobbes. These and
other Enlightenment theorists held the then-radical
notion that the primary role of government was to
protect the liberties of its citizens. The Bill of Rights
is a clear outgrowth of their belief that rights are neg-
ative; that is, liberty is the right to be free of state
interference. Unlike the Universal Declaration of Hu-
man Rights, adopted in 1948 by the United Nations,
or the constitutions of many other countries, the U.S.
Constitution and Bill of Rights do not encompass
positive entitlements to food, housing, medical care,
or education. Instead, the Bill of Rights forbids spe-
cific government actions. Only government (federal,
state, local) can violate the Bill of Rights, because the
Bill of Rights constrains only government.

The great debates between the Federalists and An-
tifederalists were about the proper role of government
and the nature of the rights that all citizens should
enjoy. Americans have enlarged their notion of citi-
zenship since the Constitutional Convention (women,
former slaves, and nonlandowners are now included),
but the original framework remains. The overarching
issue raised by the Bill of Rights is the proper balance
between state power and individual autonomy. Who
decides what books may be read, what prayers may
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be said? Who decides who may marry and procreate?
What are the conditions under which the state may
deprive someone of liberty? How are the government’s
right to exercise authority and duty to enforce order
balanced against citizens’ rights to be secure in their
person and free in their conscience? How would the
country avoid the “tyranny of the majority” that the
founders so feared?

The Bill of Rights is often referred to as “antima-
joritarian” because it reflects the high value that its
drafters accorded to individual liberties. Its provisions
were intended as a libertarian brake on the power of
the majority, just as the various structures of the Con-
stitution were intended to privilege deliberation and
thoughtful debate over hasty action taken in response
to the passions of the moment.

Unlike statutes and ordinances, constitutions are
statements of principles that must be applied over
time to changing circumstances and new technologies.
Courts today must decide how the First Amendment
principle of free expression applies to motion pictures,
radio and television, and the Internet. They must de-
cide whether the Fourth Amendment allows use of
technologies that enable police to search a residence
without entering it. Because it is a timeless statement
of liberal democratic values, the Bill of Rights contin-
ues to provide a workable framework within which
these and similar questions can be answered.

Sheila Suess Kennedy

See also: Constitutional Amending Process; Constitu-
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Billboards

Billboards are outdoor signs that have been used to
communicate political, social, and commercial mes-
sages throughout American history. Billboards can fos-
ter a healthy marketplace, not only of goods and
services but also of ideas. Still, the positive aspects of
increasing the dissemination of ideas must be weighed
against legitimate public interests in safety and phys-
ical appearance.

BILLBOARD REGULATION UNDER THE
POLICE POWER

Under the police power, reserved to the states under
the Tenth Amendment to the Constitution, local gov-
ernments may pass regulations protecting public
health, safety, welfare, and morals. Using this power,
local governments have sought to control or even ban
billboards due to their adverse effects on public safety
and aesthetics. In Thomas Cusack Co. v. City of Chi-
cago, 242 U.S. 526 (1917), a local government
adopted an ordinance prohibiting the placement of
billboards on a residential block without the written
consent of a majority of the homeowners. In uphold-
ing the ordinance, Justice John H. Clarke explained
the justification for the police power with regard to
the ill effects of billboards: “[FJires had been started
in the accumulation of combustible material which
gathered about such billboards; . .

[un]sanitary accumulations are habitually found about

. offensive and

them; and . . . they afford a convenient concealment
and shield for immoral practices, and for loiterers and
criminals.”

Because this ordinance was not unreasonable and
arbitrary, it was a permissible exercise of the police
power. Michael Litka might have had Justice Clarke’s
reasoning in Cusack in mind in a 1969 item he wrote
discussing aesthetics as an objective of legislation:
“The future of any legislation involving the regulation
of outdoor advertising depends to a large extent upon
the court’s view of aesthetics. Most of the health,

safety, and morals objections to billboards can be over-
come in their manner of construction. They can be
elevated so as not to collect rubbish or to provide a
lurking place for people with evil intent, fireproof
structures can be provided, and traffic distractions can
be minimized.”

This combination of concern for public safety and
aesthetic quality had led Congtress to enact, four years
earlier, the Highway Beautification Act of 1965. It
provides that “the erection and maintenance of out-
door advertising signs, displays, and devices in areas
adjacent to the Interstate [Highway] System and the
primary system should be controlled in order to pro-
tect the public investment in such highways, to pro-
mote the safety and recreational value of public travel,
and to preserve natural beauty.” The legislation sought
to achieve these goals by providing financial incentives
to any state that effectively regulated billboards along
its roadways, although lack of funding has largely frus-
trated these measures. Yet the act stands as a testament
to the continuing concern over the aesthetic harm
caused by distasteful and misplaced billboards, even
as it reemphasized traditional goals for exercise of the
police power.

BILLBOARDS AS PROTECTED SPEECH:
METROMEDIA AND THE MODERN DEBATE

Local and state laws regulating billboards were gen-
erally considered to be a valid exercise of the police
power until the early 1980s, when the U.S. Supreme
Court found that the free speech concerns arising
from billboard regulations merited First Amendment
analysis. In the case that introduced free speech con-
cerns into the billboard debate, Metromedia v. San Di:-
ego, 453 U.S. 490 (1981), the Court was unable to
agree on a controlling majority opinion, although
seven justices ultimately held that a city’s “interest in
avoiding visual clutter” was sufficient to uphold a ban
on commercial billboards. They arrived at this con-
clusion under different theories on the role of bill-
boards and what the First Amendment required in
assessing outdoor signage regulations. A San Diego
ordinance forbade off-site commercial and all non-
commercial billboard advertising unless the noncom-
mercial advertising fell under one of twelve specific
exceptions; on-site commercial advertising was per-



missible. The ordinance sought “to eliminate hazards
to pedestrians and motorists brought about by dis-
tracting sign displays . .. [and] to preserve and im-
prove the appearance of the City.”

The plurality opinion, penned by Justice Byron R.
White, differentiated between commercial and non-
commercial signage. Although both implicated the
free speech guarantees of the First Amendment, the
Court would subject prohibitions on noncommercial
speech to a stricter constitutional test. The part of the
statute that restricted commercial speech to on-site
signage was valid, but the noncommercial prohibi-
tions were unconstitutional because they limited pro-
tected speech. The plurality argued that by providing
specific exceptions for noncommercial speech, San Di-
ego had gone too far in defining the public discourse.
Justice William J. Brennan Jr. concurred, arguing that
the portion of the statute pertaining to noncommer-
cial speech equated to an outright ban. He believed,
though, that it would be permissible if the city could
show that it had a substantial governmental interest
in enacting such regulation, which it had.

Finally, Chief Justice Warren E. Burger dissented,
arguing that the noncommercial regulation was per-
missible. He called the plurality’s action “bizarre” be-
cause precedent (on-point cases previously decided by
the Court) dictated that laws infringing on protected
speech would be valid as long as they “served a sig-
nificant government interest and . .. [left] ample al-
both of

which, in his estimation, San Diego’s ordinance ac-

ternative channels for communication,”

complished. His conclusion drew on the aesthetic and
psychological effects of billboards: “[E]very large bill-
board adversely affects the environment, for each de-
stroys a unique perspective on the landscape and adds
to the visual pollution of the city. Pollution is not
limited to the air we breathe and the water we drink;
it can equally offend the eye and the ear.”

Billboards raise numerous concerns, since they rep-
resent a form of protected speech, although there are
valid governmental reasons for their control. These
two interests (both of which find protection under the
Constitution, speech by the First Amendment and
control under the police power) are at times opposed,
as was the case in Metromedia. Courts must weigh
these important interests and strike a balance that best
follows the Constitution and Supreme Court prece-
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dents, regulating the placement and content of bill-
boards for the public good but minimally treading on
protected speech. Billboard regulations can range from
simple physical standards to total bans of certain
forms, provided the government is protecting a sub-
stantial interest, including aesthetic quality, and the
controls outweigh the infringement of free speech.

James E Van Orden
See also: First Amendment; Police Power.
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Birth Control and Contraception

Government regulation of birth control has created a
tension between the civil liberties of the individual
and the power of the state to regulate quality of med-
ical services. The ability of American women to con-
trol when and if to reproduce has been the key to
their political and economic equality. Without this
ability, women are dependent on the financial support
of men and the political recognition of their offspring.
In the United States, although contraceptive technol-
ogy has long been available, albeit at variable reliabil-
ity rates, the right to contraception was not recognized
as a constitutional right until 1965.

Congress passed the Act for the Suppression of
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Trade in, and Circulation of, Obscene Literature and
Articles of Immoral Use in 1873. Known popularly
as the Comstock Act, this law made it a criminal of-
fense to send birth control information or contracep-
tives through the U.S. mail or to engage in the selling
of contraceptives through interstate commerce. Al-
though many states also passed their own laws re-
stricting sale or use of birth control devices, courts
frequently limited application of these statutes.
Against this legal background, the American birth
control movement was born. Women such as Emma
Goldman and Margaret Sanger worked to pass state
and federal laws that would make birth control legal
and protect the civil liberties of citizens. By the 1930s,
contraception was frequently used by the middle clas-
ses and was generally legal, but its purpose was to
prevent the birth of children that families could not
afford. Fertility rates declined rapidly, reaching an all-
time low in 1932 that would not be seen again until

the 1960s.
FORCED AND VOLUNTARY STERILIZATION

The U.S. Supreme Court initially examined repro-
ductive rights in Buck v. Bell, 274 U.S. 200 (1927),
in which it upheld the constitutionality of the forced
sterilization of a woman who had been committed to
a mental hospital for “feeblemindedness.” This deci-
sion allowed states to continue passing and enforcing
laws that authorized the nonconsensual sterilization of
those deemed mentally impaired, habitually criminal,
or poor. Although the Supreme Court has never over-
turned Buck v. Bell, it narrowed the holding in Skinner
v. Oklahoma, 316 U.S. 535 (1942), when it found the
forced sterilization of a petty criminal unconstitutional
on the basis of equal protection. The Court found
that the deprivation of the right to have children, “one
of the basic civil rights of man,” was too immense to
be justified by minor crimes.

The ethical issues attending “eugenic sterilization”—
the use of involuntary sterilization to eliminate mental
illness or retardation, poverty, and criminal tendencies
in the population—have been debated since the turn
of the twentieth century. Primarily as a result of the
development of safer, more effective, reversible steril-
ization procedures, there were efforts in the 1960s and
1970s to legalize voluntary sterilization (such as va-
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Margaret Sanger, president of the National Committee on
Federal Legislation for Birth Control. Sanger was arrested

in 1916 for opening the nation’s first birth control clinic
in Brooklyn, New York. (Library of Congress)

sectomies and tubal ligations). All fifty states repealed
their bans on contraceptive sterilization by the early
1970s; federal court cases through the next two de-
cades invalidated the majority of stringent limitations
on voluntary sterilization. Today, public hospitals can-
not refuse to perform sterilization, but in most states
hospitals may create their own policies regarding
spousal consent, waiting periods, and physician con-
sultations. As sterilization becomes increasingly re-
versible, these governmental limitations on personal
choice are becoming fewer.

PRIVACY RIGHTS AND CONTRACEPTION

To many people, the right to privacy has been con-
nected to the issue of abortion; this right, recognized
in Roe v. Wade, 410 U.S. 113 (1973), is based upon
earlier decisions related to contraception and sterili-
zation. In both abortion and contraception, the courts



are asked to balance the right of the individual’s access
to safe and effective fertility control (or the individ-
ual’s right not to have children) against the power of
the state to limit the individual’s access and right to
such treatment. Whereas women want a reliable con-
traceptive that is convenient and affordable, the state
has multiple goals, including limiting extramarital sex-
ual involvement, protecting prenatal life, increasing
reproduction, protecting the health of its citizens, and
preserving the financial interests of pharmaceutical
companies and medical professionals. Both contracep-
tion and abortion have generated much legislative ac-
tivity and litigation with the goal of balancing these
interests.

In Tileston v. Ullman, 318 U.S. 44 (1943), and in
Poe v. Ullman, 367 U.S. 497 (1961), the Supreme
Court rejected challenges to state laws banning con-
traceptives on the basis that the parties lacked stand-
ing or a case did not present a “ripe” issue (one
suitable for adjudication). In 1965, however, the
Court commenced consideration of the constitutional
protections granted to individuals in the area of re-
productive rights. In the seminal case of Griswold v.
Connecticut, 381 U.S. 479 (1965), the Court over-
turned a Connecticut law that banned the use of con-
traceptives by married couples, finding that there was
a right of privacy inherent within the penumbras, or
shadows, of a number of provisions within the Bill of
Rights and the Fourteenth Amendment to the Con-
stitution. Privacy extends to the marital relationship,
and governmental involvement in forbidding contra-
ception would have a “maximum destructive impact”
on that relationship. In the 1972 case of Eisenstadst v.
Baird, 405 U.S. 438 (1972), a Massachusetts statute
outlawing the prescription or distribution of contra-
ceptives to nonmarried persons was also found un-
constitutional. The Court argued that the right to
make reproductive decisions was an individual right,
not limited to the marital state. Justice William J.
Brennan Jr. found the Massachusetts statute uncon-
stitutional because “the statute’s distinction between
married and unmarried people was an unconstitu-
tional denial of equal protection of the laws.” The
right of privacy is rooted in the individual, not in-
herent in the marital state (as in Griswold). Massa-
chusetts had no legitimate state interest to defend.

The Supreme Court extended the right of privacy
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to include abortions in its seminal decision in Roe v.
Wade, 410 U.S. 113 (1973). In effect, this decision
allowed for widespread access to abortion, especially
during the first two trimesters of pregnancy, prior to
fetal “viability” outside the womb. Subsequent Court
decisions have approved waiting periods and other
measures designed to encourage considered reflection
about this choice, but have not eliminated it.

In 1977 the Court further extended this right to
privacy when it struck down a New York state ban
on the distribution of contraceptives to minors under
the age of sixteen. In this case, Carey v. Population
Services International, 431 U.S. 678 (1977), the Court
also found unconstitutional portions of the New York
law that banned the advertisement of contraceptives
and prohibited anyone other than a doctor from dis-
tributing over-the-counter birth control.

Another case involving contraception and the First
Amendment soon followed. In Bolger v. Youngs Drug
Products Corp., 463 U.S. 60 (1983), the Court over-
turned a federal law against unsolicited mail adver-
tisements for contraceptives. Although the mailings in
question were commercial, they also included public
health information on venereal disease and family
planning, opening up arguments for even higher levels
of constitutional protection. Although the Court
opted to rule based on the qualified protections af-
forded commercial speech, a majority still found that
the mailings warranted First Amendment protection.

NEW TECHNOLOGY AND
NEW LIBERTY CONCERNS

When the birth control pill was approved by the Food
and Drug Administration (FDA) in 1960, it became
clear that a reliable, convenient form of birth control
not only would be used by women but also could be
a very successful business investment. Since that time,
many forms of birth control have been tested and
approved, and with these have come new conflicts for
the courts to address. As new technologies are tested
and implemented, the potential health complications
for women using these contraceptives become more
complex. Early concerns about the side effects of the
birth control pill, a lack of governmental oversight,
and the personal rights of women resulted in televised
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congressional hearings and mobilized young women
to take a more vocal role in their own health care.

In the 1960s, a birth control device called the IUD,
or intrauterine device, became popular. The small de-
vice fits inside the uterus of a woman and prevents
pregnancy. The Dalkon Shield was introduced in the
United States in 1971, and 2.2 million women were
using it by 1974. However, side effects quickly man-
ifested: More than 10,000 users had pelvic inflam-
matory disease (PID), resulting in reproductive
problems or sterility for many of these women. The
Dalkon device had a pregnancy rate of 5 percent, and
many of these women miscarried or had children with
birth defects. Lawsuits against the manufacturer of the
Dalkon Shield lasted more than a decade and resulted
in massive legal settlements. In the late 1990s, similar
lawsuits were filed about the Norplant product, a con-
traceptive device that is implanted in the upper arm
under the skin and releases hormones into the
woman’s body to prevent pregnancy, and the Today
sponge. The Norplant and Today products caused less
dramatic harm than the Dalkon Shield, but this mass
litigation has made pharmaceutical companies less
willing to test and provide additional birth control
options.

New technology has also resulted in new conflicts
involving governmental interests, property interests,
and the personal liberty interests of individuals. The
invention of Viagra, a medication for impotent men,
has raised a different series of lawsuits against insur-
ance companies that provided coverage for men’s pre-
scription Viagra but not for women’s prescription
contraception. As these cases have worked their way
through lower courts, the central question has been
whether the two prescriptions are comparable or if
one is a “medical necessity” and the other is merely
“life-enhancing.” The courts have come to contradic-
tory conclusions. Norplant technology allowed several
states to consider requiring individuals on welfare,
with multiple children, to accept the insertion of this
device as a prerequisite to receiving government aid.
During the late 1980s, several local judges received
national press for requiring mothers convicted of mi-
nor crimes to choose between serving jail time and
having Norplant insertions. This tension continues as
many criminal justice and public health professionals
argue that this technology is ideal for poor women

because it is a long-term, yet reversible form of birth
control. Women’s advocates, however, claim that this
forced decision has a direct coercive effect on poor
women and women of color, limits their reproductive
choices, and violates the personal right to reproduce.

Finally, as technology evolves, the line between
abortion and contraception becomes narrower. The
“morning-after pill” is designed to prevent contracep-
tion if it is taken within twenty-four hours after
unprotected sex; initially challenged by antiabortion
activists, by 2003 this medication was legal and widely
available in the United States, although only by pre-
scription. Efforts during 2002 and 2003 to make the
morning-after pill available over the counter were
halted by the FDA as a result of pressure by anti-
abortion groups.

The RU-486 medication, on the other hand, is still
banned by many states. This synthetic hormone, ap-
proved for use in Europe in 1988, was finally ap-
proved by the U.S. Food and Drug Administration in
1997 but was not available on the market until 1999.
This pill causes shedding of the lining of the uterus,
inducing menstruation and in pregnant women re-
sulting in abortion. Because this drug is taken only
after pregnancy has occurred, it has faced legal barriers
that have not accompanied use of the morning-after
pill.

In sum, the personal liberty to control reproduc-
tion is closely tied to technology. The combination
promises to continue generating controversies that ul-
timately will be resolved by legislatures or litigation.

Michelle Donaldson Deardorff

See also: Buck v. Bell: Comstock Acts; Eisenstadt v.

Baird; Eugenics; Griswold v. Connecticut; Right to Pri-
vacy; Roe v. Wade; Skinner v. Oklahoma.
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Bivens and Section 1983 Actions

Violation of individual rights by government officials
was a concern for the framers of the Constitution, but
they did not include in it any direct tool permitting
citizens to sue the federal or state governments for
damages. Creation of this right was left to Congress
and the courts. In 1871, Congress passed a law allow-
ing individuals to sue state governments in federal
courts; such lawsuits became known as “section 1983
actions” under the United States Code. The right to
sue the federal government for damages was created
by the U.S. Supreme Court in Bivens v. Six Unknown
Federal Narcotics Agents, 403 U.S. 388 (1971).

After the end of the Civil War, the federal govern-
ment embarked on what became known as Recon-
struction  (1865-1877), reconstructing disaffected
southern governments that were being granted re-
newed congressional representation. Part of Recon-
struction was congressional passage of the Fourteenth
Amendment, which prohibited states from denying
their citizens due process of the laws and gave Con-
gress the power to enforce the amendment.

Congress enforced the amendment using the Civil
Rights Act of 1871, better known as the Ku Klux
Klan Act. Section 1983 of the law prohibited state
officials from denying citizens of the state due process
of the law. Officials who acted in an unconstitutional
manner could be charged in federal court and assessed
monetary damages. Because the law was passed after
the Civil War and during the reaction against states’
rights, section 1983 did not apply to federal officials.
Not until a century later did the Supreme Court act
to place federal officials under the same constraints as
state officials.

In Bivens, the Court expanded protections for in-
dividuals whose constitutional rights were violated by
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federal employees. The petitioner in Bivens sued six
FBI agents who arrested him without a warrant.
When the arrest was thrown out of court, he sought
damages from the agents. The main obstacle for him
was the lack of any federal law allowing him to sue
the federal government.

The U.S. Supreme Court ruled for the petitioner.
Speaking for six members, Justice William J. Brennan
Jr. found that citizens could sue for damages when a
federal officer violated their Fourth Amendment
rights. Citing a list of cases in which the Court had
allowed damage suits against government officials,
Brennan extended that right to sue to include Fourth
Amendment violations.

The Bivens decision opened an opportunity for de-
fendants and convicted prisoners to sue prosecutors,
police officers, and prison officials, charging them
with violating their due process rights. These suits
included complaints about everything from food to
living conditions to the method of determining good-
behavior credits for early release. Federal judges were
soon faced with a backlog of cases that forced them
to make minutiae-driven decisions about the opera-
tions of prisons and the conduct of prosecutors. Wil-
liam H. Rehnquist’s appointment as chief justice in
1986 marked a turn in the Court’s treatment of Biv-
ens. The case thereafter would no longer be an avenue
for creating new rights.

LIMITING BIVENS AND 1983

The Court under Chief Justice Rehnquist treated sec-
tion 1983 actions in much the same way as it did
Bivens claims. Section 1983 became the main tool for
convicted state prisoners to sue prison officials seeking
damages either for improper treatment or wrongful
imprisonment. In Monroe v. Pape, 365 U.S. 167
(1961), the Court had allowed citizens to hold public
officials personally liable for violating the Constitu-
tion. The Monroe decision was followed by a swelling
number of claims by prisoners under section 1983.
By the 1980s, however, the new Court began con-
structing obstacles to those suits.

One such obstacle, used in both section 1983 and
Bivens claims, was the concept of qualified immunity.
Under qualified immunity, government officials can-
not be sued for violating constitutional rights if they
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were not aware that their actions constituted such a
violation. In a case involving an illegal search, Ander-
son v. Creighton, 483 U.S. 635 (1987), the Court de-
fined qualified immunity as extending protection from
suit to an officer who believed his actions were lawful
based on the law at that time. This definition was
expanded during the 1990s as qualified immunity be-
came a frequent defense for officials who claimed that
although their actions may have been unconstitu-
tional, the officials had acted with the belief that their
actions were legal at the time.

In Wilson v. Layne, 526 U.S. 603 (1999), the Court
considered the constitutionality of allowing members
of the media to ride along with police and take pic-
tures during arrests. Federal marshals (sued under a
Bivens claim) and local police (sued under section
1983) searched Charles Wilson’s house. During the
search, a local newspaper photographer who had rid-
den with officers to the scene snapped pictures of the
home’s interior. Wilson sued, claiming that the pres-
ence of the photographer violated his Fourth Amend-
ment rights against unreasonable searches.

The Court unanimously agreed that the ride-alongs
violated the Fourth Amendment, but the justices split
over whether the federal marshals and local police had
qualified immunity from being sued. Five justices
ruled that the police could not have known that in-
cluding the media was a violation of the Fourth
Amendment. Because the officers had believed the
ride-alongs were permissible, they had not knowingly
violated Wilson’s rights and could not be sued for
damages for that violation.

Yet the Court has not accepted every argument for
qualified immunity. In Hope v. Pelzer, 536 U.S. 730
(2002), the Court considered the constitutionality of
the “hitching post” that the state of Alabama used as
a punishment for state prisoners. Larry Hope was such
a prisoner, and as a punishment for a rules infraction,
he was handcuffed to a hitching post, forced to stand
in a sun-exposed position, and given little water and
no access to bathroom facilities. He sued under sec-
tion 1983, claiming the prison guards, as state offi-
cials, had violated the Eighth Amendment’s ban on
cruel and unusual punishment. The prison guards
claimed qualified immunity, stating that they were not
aware the hitching post could be considered uncon-
stitutional punishment.

The Court denied the claim of immunity and al-
lowed Hope to sue under section 1983. In his opin-
ion, Justice John Paul Stevens stated that the hitching
post clearly violated the prohibition against cruel and
unusual punishment and that any reasonable state of-
ficer would have known not to impose such a pun-
ishment on anyone. But Hope represented one of the
few times the Court refused a claim of qualified im-
munity. Instead, the Court has focused mainly on
reining in abusive lawsuits that have clogged the fed-
eral courts.

To limit the number of lawsuits, the Court has
refused to extend Bivens to new areas. One recent case
involved private prisons. These prisons, run by cor-
porations, took in nonviolent offenders when public
prisons became overcrowded. In Correctional Services
v. Malesko, 534 U.S. 61 (2001), the Court considered
whether officials in a private prison could be sued
under Bivens.

John Malesko, a prisoner in a privately run facility,
was forced to climb six flights of stairs despite a heart
condition. After suffering a heart attack, he sued the
company that ran the prison, claiming his rights had
been violated. Speaking for a majority of five, Chief
Justice Rehnquist rejected Malesko’s claim, noting
that Bivens was intended to prevent unconstitutional
actions by federal officials. Suing corporations would
have little effect on these officials but would punish
the business for the actions of their employees. With
its Malesko decision, the Court stated plainly that it
was unlikely to expand on the number of issues pris-
oners could use to sue under Bivens.

The Court has also limited section 1983 suits using
the due process requirement of the law. Under section
1983, state officials can be sued only if they violate
rights while denying due process to a citizen. In Lujan
v. G&G Sprinklers, 532 U.S. 189 (2001), the Court
considered whether a company could use section 1983
to sue a state official who refused to pay a bill owed
to the company. In Lujan, the state refused to pay
G&G Sprinklers because the company did not abide
by requirements for hiring minorities. G&G sued,
claiming its property had been taken by the state with-
out the benefit of due process or a hearing.

In a unanimous decision, the Court ruled that the
state had not denied the company due process. Under
state law, G&G could have sued the state for breach



of contract and received the payment due it. Because
there was an opportunity at the state level for G&G
to recover its property, it could not sue in federal court
under section 1983.

Lujan represents a major limitation on the right to
bring section 1983 actions. Because most states have
laws governing breach of contract or allow people to
sue in tort law for injuries caused by the state, there
will be few opportunities for citizens to claim their
rights have been denied under section 1983. In most
cases involving disputes between citizens and state
governments, those disputes will be settled in state
court.

Since the Bivens decision in 1971, both it and sec-
tion 1983 have been limited in their scope. The Su-
preme Court has created several exceptions to when
individuals can sue state officials in federal courts. By
doing this, they have heightened the importance of
state courts and lessened the workload of federal
courts.

Douglas Clouatre

See also: Eighth Amendment; Fourth Amendment;
Prisoners’ Rights; State Action.
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Black, Hugo L. (1886-1971)

Hugo L. Black served as an associate justice of the

U.S. Supreme Court from 1937 to 1971. He became
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known as one of the greatest “liberals” to serve on the
Court during the twentieth century. Black supported
civil liberties and political equality in numerous opin-
ions over thirty-four years. He endorsed a “literalist”
interpretation of the Constitution in matters regarding
the Bill of Rights. Despite many contractions and re-
versals during his tenure on the Court, Black remains
an important figure in American legal history.

Black was born in Clay County, Alabama, on Feb-
ruary 22, 1886. Although he never finished an un-
dergraduate degree, he received a law degree in 1906.
Black became a well-known plaintiff’s attorney in Al-
abama and became a police court judge in 1911. He
was elected prosecutor for Birmingham, Alabama, and
fought for penal reform throughout his career. Black’s
career as a lawyer and prosecutor would have an in-
fluence on his career as a Supreme Court justice. Dur-
ing the early 1920s, he briefly joined the Ku Klux
Klan.

In 1925 he was elected to the U.S. Senate, where
he served until 1937. During his time in the Senate,
Black supported the New Deal legislation of President
Franklin D. Roosevelt and conducted congressional
investigations of the utilities industry and lobbyists.
Throughout his time as a senator, Black generally
backed the prosegregation policies of other southern
politicians. He attacked Supreme Court decisions of
the early 1930s that struck down New Deal legislation
under the guise of substantive due process.

In 1937, President Roosevelt nominated Black to
the Supreme Court. He won Senate confirmation
even after the public disclosure of his past Klan mem-
bership. Black immediately began to work on revers-
ing the Court’s anti-New Deal rulings and voting to
support the constitutionality of administration legis-
lation. By the early 1940s, Black began to develop his
reputation as a civil libertarian and free speech advo-
cate. After voting with the majority to uphold sup-
pression of unpopular views in Chaplinsky v. New
Hampshire, 315 U.S. 568 (1942), and Minersville
School District v. Gobitis, 310 U.S. 586 (1940), Black
switched course to become the Court’s leading advo-
cate of absolute protection for First Amendment free-
doms. In Bridges v. California, 314 U.S. 252 (1941),
he laid out a strong free speech argument in the ma-
jority opinion.

Black’s change of heart in the mid-1940s and his
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defense of the doctrine known as “total incorpora-
tion”—that all the provisions of the Bill of Rights
should apply equally to the state and national govern-
ments, a position he explained in his dissent in Ad-
amson v. California, 332 U.S. 46 (1947)—led to
intellectual and personal feuds with some of his Su-
preme Court brethren, especially Justices Felix Frank-
furter and Robert H. Jackson. During the 1941-1953
period of conservative, progovernment Court deci-
sions, Black was usually in dissent, often accompanied
by Justices William O. Douglas, Frank Murphy, or
Wiley B. Rutledge. In 1952 he was able to express
himself when he wrote the majority opinion in
Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S.
579 (1952), overturning President Harry S Truman’s
seizure of the private steel industry during a time of
war. According to Black, “The Founders of this Na-
tion entrusted the lawmaking power to the Congress
alone in both good and bad times.”

Black was instrumental in the civil rights revolu-
tion, supporting all of the major civil rights cases
throughout the 1950s and 1960s. As a southerner, he
had a particular interest in civil rights and supported
the legal aspirations of African Americans. By the late
1960s, Black had lost patience with southern obstruc-
tionism and demanded that the Court’s desegregation
rulings in Brown v. Board of Education, 347 U.S. 483
(1954), and subsequent cases be enforced.

Black applied his staunch libertarian doctrines to
all aspects of the Constitution. In 1944 he authored
a majority opinion in Korematsu v. United States, 323
U.S. 214 (1944), that upheld the government’s policy
of interning Japanese Americans during World War
I1. Throughout his career, Black was never passionate
about the Fourth Amendment and seldom mentioned
it in his writings. By the 1960s, Black was frequently
critical of Court opinions that he considered to be
lenient on crime, yet he wrote the opinion in Gideon
v. Wainwright, 372 U.S. 335 (1963), the 1963 deci-
sion that applied the right to counsel to the states and
for all crimes having potential for imprisonment.

During the years of Chief Justice Earl Warren,
Black authored majority opinions supporting the
rights of minorities, freedom of speech, and the rights
of the accused. He was particularly forceful in arguing
for an “absolutist” position for First Amendment
rights. Dissenting in Roth v. United States, 354 U.S.
476 (1957), he stated, “But I believe this nation’s se-
curity and tranquility can best be served by giving the
First Amendment the same broad construction that
all Bill of Rights guarantees deserve.” In one of his
last cases, Black authored the per curiam (by the
Court) opinion in the Pentagon Papers case, New York
Times Co. v. United States, 403 U.S. 713 (1971), in-
volving the publication of government documents in
the New York Times.

During his final years of tenure on the Court, some
observers argued that Black moved toward a more
conservative position. Black’s absolutist position on
the First Amendment never wavered, but he occasion-
ally was very limited in what he considered “speech.”
Black dissented from protecting the vulgar expression
on Paul Cohen’s jacket in Coben v. California, 403
U.S. 15 (1971). He disagreed with the holding in
Griswold v. Connecticut, 381 U.S. 479 (1965), which

overturned Connecticut’s ban on sale of contracep-



tives to married couples, stating in his dissent, “[The]
Court talks about a constitutional ‘right of privacy’ as
though there is some constitutional [provision] for-
bidding any law ever to be passed which might
abridge the ‘privacy’ of individuals. But there is not.”
Black was relentless during this period as an opponent
of the idea that the Constitution protected a general
right to privacy.

Black entered his final year on the Supreme Court
in declining health. He resigned on September 17,
1971, and died eight days later. Black ranks as one of
the most important justices of the twentieth century,
and his support for First Amendment rights has been
heralded by scholars as the most devoted and articu-
late of any Supreme Court justice.

Charles C. Howard

See also: First Amendment; Incorporation Doctrine;
Symbolic Speech; Warren, Earl.
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Blacklisting

Blacklisting consists of placing an individual’s name
on a circulated list of persons who are disapproved of
or who are to be punished for or prevented from
associating with or gaining economic advantage from
a particular favored group or gaining access to the
privileges bestowed upon individuals holding a per-
ceived favored status. Synonyms for blacklist include
ban, ostracize, blackball, exclude, reject, boycott, debar,
banish, shun, and shur our. Blacklisting is generally dis-
criminatory and illegal when used to single out a par-
ticular individual on the basis of race, religion, gender,
national origin, or beliefs.

Some exclusionary practices are legal and permis-
sible, such as when groups seek to affiliate and exclude
others on the basis of association with a declared pub-
lic cause, on the basis of espousing certain religious
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beliefs, or on the basis of a physical attribute that
might otherwise be discriminatory. For example, a pri-
vate divinity school may insist upon commitment to
the teachings and precepts of a specific religion. Gen-
der may create a valid basis for private inclusion versus
exclusion. The Ladies Professional Golf Association
(LPGA) is open to professional women golfers only,
and the Women’s Tennis Association (WTA) specifi-
cally excludes male tennis athletes. Both organizations
sponsor professional competition tours and events
open to qualifying women athletes. Even in such
cases, however, the excluded group may seck legal ac-
tion to force inclusion on the basis of constitutional
equal protection, such as when public money or state
funding supports the group. For example, in United
States v. Virginia, 518 U.S. 515 (1996), women who
were denied entry to the Virginia Military Institute
successfully challenged its admissions policy on
grounds that they had been denied equal protection
of the law, which is guaranteed by the Fourteenth
Amendment to the Constitution.

HISTORICAL INCIDENTS OF BLACKLISTING

In 1947 the House Un-American Activities Commit-
tee (HUAC) began its investigation of suspected
Communists in the film industry. The committee,
which included Rep. Richard M. Nixon (R-CA),
later to become U.S. president, called various celeb-
rities to testify in Washington, D.C. Senator Joseph
McCarthy of Wisconsin led another investigative
committee, and the period was dubbed the “McCar-
thy era.” The “witch hunt” against Communists in
America in the late 1940s and 1950s wielded two
weapons, namely imprisonment and the economic
boycott. Ultimately, a list was circulated naming al-
leged pro-Communist screenwriters and actors. Rob-
ert Taylor, Robert Montgomery, Gary Cooper, and
future U.S. president Ronald Reagan were among
those called to testify. The “Hollywood Ten”—seven
screenwriters, two directors, and one producer—chal-
lenged the committee’s right to probe their personal
beliefs as a violation of the Constitution. Despite in-
voking their Fifth Amendment right against self-
incrimination and their First Amendment right of
freedom of association, their protest led to one-year
federal prison terms.
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In 1951 over 100 people were called to testify. A
year later more than 300 people were unable to work
in the motion picture industry because their names
were placed on the blacklist. They were accused of all
forms of subversive activities, including conspiracy to
build new weapons with Russia. Many blacklisted
writers used pseudonyms. Hollywood producers re-
fused to create any films that questioned or high-
lighted the teachings of communism and instead
marketed a bevy of anti-Communist films in order to
curry favor with the political leaders of the U.S.
government.

The congressional inquiries into Communist affil-
iations expanded to include academic colleges and ed-
ucational institutions. In response to government
inquiry, the dean of Columbia University in New
York City drafted and issued special written policy
guidelines for use on campus, emphasizing the im-
portance of academic freedom under the First Amend-
ment to the Constitution.

Today, U.S. government intelligence officials main-
tain lists of groups and individuals believed to be po-
tential dangerous criminals, ranging from white Aryan
neo-Nazi fascist groups to al-Qaeda Muslim terrorist
groups. In spite of this intense government scrutiny,
the courts have granted neo-Nazi groups permission
to exercise First Amendment rights to demonstrate in
support of their beliefs and teachings. In October
2002, United Press International reported that U.S.
officials were contemplating the dissemination of an
expanded blacklist of “countries of particular concern”
that restrict religious freedoms.

DEFINING ILLEGAL CONDUCT

Intentional blacklisting violates federal and state stat-
utes in numerous areas of the law. In the labor law
field, a union negotiating under a collective bargaining
agreement may not use secondary boycotts in order
to put undue pressure on the employer to succumb
to the union’s demands. A “secondary boycott” is one
in which a union refuses to deal with a secondary
employer with whom the union has no dispute, for
the purpose of forcing that employer to stop doing
business with the primary employer, with whom the
union has a labor dispute.

Many states have enacted laws to encourage em-
ployees to report employer wrongdoing such as fraud.
The federal Whistleblower Protection Act of 1989
shields federal employees who report employer illegal
activity. Under the federal False Claims Reform Act
of 1986, employees may be entitled to monetary
awards for undertaking the risk of blacklisting, retal-
iatory employment termination, and other loss of
compensation and benefits. Federal and state statutes
empower officials to prosecute such employment-
related blacklisting and retaliatory conduct.

Horizontal restraints in antitrust law are any agree-
ments that in some way restrain competition between
rival firms competing in the same market. The refusal
to deal with a particular person or firm by a group of
competitors is prohibited by the Sherman Antitrust
Act, first adopted in 1890. This conduct is called a
“group boycott.”

In Summit Health, Ltd. v. Pinhas, 500 U.S. 322
(1991), an ophthalmologist claimed that he was black-
listed for refusing to employ an unnecessarily costly
surgical procedure by a group of conspiring Los An-
geles medical service departments. His hospital privi-
leges were terminated, and a false peer-review report
was compiled in contemplation of his civil action un-
der section one of the Sherman Act. The evidence
demonstrated that the doctor’s rate of speed for per-
forming eye surgery was six times that of his com-
petitors, which greatly benefited the patients whose
risk of incurring damaged eye tissue was greatly re-
duced. The Supreme Court ruled that he was entitled
to relief under the Sherman Act.

ILLUSTRATIONS OF PERMISSIBLE
BOYCOTTS

Some boycotts orchestrated by consumer groups or
public interest groups may be permissible under the
First Amendment right to freedom of expression. For
example, consumer groups may publicly organize con-
sumers to boycott or refrain from buying goods from
companies doing business with political regimes that
promote racism, such as the case of South Africa be-
fore it banned apartheid as a formal governmental pol-
icy. Other public interest groups have boycotted
companies and their products based upon poor do-



mestic compliance with regulations passed by the
Occupational Safety and Health Administration
(OSHA); the mistreatment of laboratory animals in
experimental studies; and abuse and exploitation of
labor in poor countries, such as in Southeast Asia.

The Department of Defense has adopted a federal
acquisition regulation that clarifies the criteria for
blacklisting of contractors and companies that have an
unsatisfactory record of integrity and business ethics.
As a means of government regulation, blacklisting
prohibits the award of federal procurement contracts
to companies that are listed for unsatisfactory com-
pliance with labor, antitrust, environmental, tax, and
consumer protection laws.

A lawsuit by Michael Italie against Goodwill In-
dustries of South Florida in 2001 further clarifies the
debate over proper versus improper blacklisting.
Goodwill terminated Italie’s employment because of
his affiliation with the Socialist Workers Party (SWP)
and his communistic rejection of the principles, foun-
dations, and market mechanisms associated with cap-
italism. Italie ran for mayor in South Florida as the
SWP candidate and declared his support for the Cu-
ban Revolution. His leftist supporters argued that
Goodwill’s decision to discharge him from employ-
ment violated his civil liberties as guaranteed under
the First Amendment. A court disagreed, holding that
in a free democratic society even corporate employers
are tax-paying citizens of the state and have a legiti-
mate protected right to refuse to employ those with
whom they disagree politically.

J. David Golub

See also: Boycott; Fifth Amendment and Self-
Incrimination; First Amendment.
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Blackmun, Harry A. (1908-1999)

Born in Nashville, Illinois, in 1908, Harry A. Black-
mun was raised in Saint Paul, Minnesota, and sub-
sequently earned his bachelor’s and law degrees from
Harvard University. He returned to Minnesota where
he engaged in private practice and served as resident
counsel at the Mayo Clinic before President Dwight
D. Eisenhower appointed him to the U.S. Court of
Appeals for the Eighth Circuit in 1959. President
Richard M. Nixon nominated Blackmun to the U.S.
Supreme Court in 1980, and he served on the high
court until 1995.

Blackmun is best known for writing the Court’s
decision in Roe v. Wade, 410 U.S. 113 (1973), in
which he articulated women’s constitutional right to
abortion. Balancing the constitutional right to privacy,
including the privacy of the child-bearing decision,
with the interest of the state in a woman’s health, he
said in Roe that the right to abortion varied with the
stages of pregnancy. The state could impose tighter
restrictions on the right in the later stages, when the
dangers to a woman from abortion became greater. In
subsequent abortion-rights cases, he voted to strike
down spousal or parental consent requirements and
waiting periods as well as limits on government fund-
ing of abortions.

He was not always that consistent throughout all
his opinions, however; his judicial philosophy was a
work in progress. He abhorred capital punishment but
voted to uphold it as within the powers of the state,
and he declared only as he was about to leave the
Court that it was unconstitutional in Callins v. Collins,
510 U.S. 1141 (1994). He had a mixed record in
speech and press cases, voting in New York Times Co.
v. United States, 403 U.S. 713 (1971), to prevent the
New York Times from publishing the Pentagon Papers,
and in Smith v. Goguen, 415 U.S. 566 (1974), to
penalize the asserted speech rights of a young man
who wore the flag “affixed to the seat of his pants.”
In contrast, he joined the Court in striking down a
flag desecration law in Zexas v. Johnson, 491 U.S. 397
(1989), and a “hate-speech” law in RA.V. v. City of
St. Paul, 505 U.S. 377 (1992). He was a key figure
in the development of the law of commercial speech,
giving constitutional protection to advertisers in the
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Associate Justice Harry A. Blackmun is best known for
writing the Supreme Court’s decision in Roe v Wade
(1973), in which he enunciated the constitutional right to
abortion. (Library of Congress)

name of providing consumers with all relevant infor-
mation, as the Court held in Virginia State Board of
Pharmacy v. Virginia Citizens Consumer Council, Inc.,
425 U.S. 748 (1976), and thereby putting commercial
speech more on a par with political speech.
Although Blackmun tended to be dismissive of the
rights of accused criminals, he was generally suppor-
tive of the rights of people he considered disad-
vantaged. He wrote opinions upholding school
desegregation in Columbus v. Penick, 443 U.S. 499
(1979), and statutory employment preferences for Na-
tive Americans in the Bureau of Indian Affairs in Mor-
ton v. Mancari, 417 U.S. 535 (1974), and he dissented
from decisions that limited affirmative action plans,
as in Ward’s Cove Packing Co. v. Aronio, 490 U.S. 642
(1989). He was particularly protective of aliens, an-

nouncing in Graham v. Richardson, 403 U.S. 365
(1971), that the Court would view classifications
based on alienage with suspicion, and arguing that
states could not prohibit aliens from employment in
the civil service, an issue in Sugarman v. Dougall, 413
U.S. 634 (1973), or in public schools, as in Ambach
v. Norwick, 441 U.S. 68 (1979). Further, states could
not exclude children of illegal aliens from public
schools, he wrote in Pller v. Doe, 457 U.S. 202
(1982), and he dissented angrily in Sale v. Haitian
Centers Council, 509 U.S. 155 (1993), when the
Court held that the United States could intercept Hai-
tian refugees at sea and return them to Haiti.

For the most part, Blackmun’s record reflected his
promise, made when he was nominated to the Court,
that he would “show . . . in the treatment of little peo-
ple . . . a sensitivity to their problems.”

Philippa Strum
See also: Roe v. Wade.
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Blackstone, William (1723—1780)

William Blackstone was the most influential British
legal scholar of the eighteenth century, and his con-
solidation of English common law had a profound
influence upon American legal thought. He was born
in 1723, four months after his father’s death, and an
uncle provided for him after his mother died when he
was twelve. Educated at Oxford, he occupied the Vi-
nerian Chair of English Law there and was the first
professor at an English university to lecture on the
indigenous unwritten, or common, law (lex non
scripta), as opposed to Roman or canon law. From
these lectures emerged his monumental four-volume
treatise, Commentaries on the Laws of England (1765—
1769), in which he gave shape and structure to the



complex developments of judicial precedents, legisla-
tive acts, and legal traditions. Blackstone’s greatest
skills lay in writing clearly and with organizational
coherence on legal subjects that were often turgid,
technical, and dry. Nevertheless, Blackstone was no
innovator, and the Commentaries often resemble a
grab-bag of different contemporary schools of law, in-
cluding natural law, ancient constitutionalism, and
social-contract theory.

The work exerted a great and immediate influence
on both sides of the Adantic. Blackstone aimed to
educate law students, but his intended audience also
included the British landed gentry who he believed
needed to understand their duty to sustain and protect
the system of civil liberty enshrined in the common
law heritage. Blackstone therefore designed the Com-
mentaries to be appreciated without previous legal
knowledge. As a result, in Britain, and especially in
the United States, his Commentaries became a corner-
stone of legal education, both as a ubiquitous refer-
ence guide and as the first (and often only) book
aspiring lawyers would read before practicing law. The
volumes were often updated to keep abreast of legal
changes, and in 1803 an American lawyer and scholar
named St. George Tucker (1752-1828) came out
with the first U.S. annotation of the Commentaries.

Despite its popularity, his treatise proved an am-
bivalent authority for many members of America’s
founding generation. The trouble was in the frame-
work of the Commentaries. On the one hand, Black-
stone conceptualized English common law in the
idiom of natural law, arguing that human beings were
free agents and the law existed to assist all individuals
in the realization of their natural freedom. On the
other hand, Blackstone believed that the English sys-
tem of common law had reached a state of near per-
fection with the Glorious Revolution of 1688, which
had ousted James II and brought William and Mary
to power. This historical satisfaction generated a deep
conservatism in his thought, and rarely did he take
the opportunity to use natural law as a tool for cri-
tiquing the state of law in his own time.

For example, despite his natural law foundations,
Blackstone was at pains to deny the right of revolu-
tion. He argued that John Locke’s defense of revolu-
tion might be justifiable in theory, but in practice it
remained impossible. To suggest revolution or even to
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challenge the absolute power of Parliament—known
as parliamentary sovereignty—would be to risk the
absolute collapse of all governing authority, including
the ancient protections of the common law itself,
upon which, Blackstone asserted, freedom was de-
pendent. Indeed, at the heart of the Commentaries was
a strong defense of the principle that the Parliament,
not the people themselves, was the supreme sovereign.
Neither persons nor particular causes could be allowed
to diminish or limit the absolute jurisdiction of the
legislature.

As a result, Blackstone not surprisingly was unsym-
pathetic to the cause of the American Revolution.
Some of its leaders, such as major constitutional
draftsman James Wilson of Pennsylvania, explicitly
challenged Blackstone’s principle of legislative su-
premacy; others, including Alexander Hamilton, fo-
cused upon the support in the Commentaries for
natural rights and ignored the more controversial is-
sues. Despite his antirevolutionary character, Black-

Sir William Blackstone’s Commentaries strongly influenced
the framers of the Constitution and the Bill of Rights.
(Library of Congress)
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stone presented an overall conservative message, and
he supported private property and separation of pow-
ers; for these reasons, his thinking was well received,
especially after the Revolution. He was one of the
authorities most often cited during the writing and
ratification of the Constitution.

In the context of U.S. constitutional doctrine,
Blackstone’s most enduring influence concerned the
interpretation of the First Amendment’s protection of
free speech and freedom of the press. Blackstone fa-
mously argued that English freedom of the press pro-
hibited restraint prior to publication but permitted
punishments after publication for offenses such as li-
bel, sedition, or blasphemy. This standard of freedom
was quite inadequate, since the writer could be se-
verely punished after publication. Much of the con-
troversy in America in the wake of both the Sedition
Act of 1798 and the Espionage Act during World War
I concerned whether the First Amendment was meant
to incorporate or broaden Blackstone’s doctrine.

Blackstone entered Parliament in 1761, became the
Queen’s solicitor general in 1763, and was appointed
as a judge of the King’s Bench in 1770. Later that
year he moved to the Court of Common Pleas, where
he served until his death in 1780.

Douglas C. Dow

See also: Common Law; English Roots of Civil Lib-
erties; First Amendment.
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Blue Laws, or Sunday-Closing Laws

Sunday-closing laws, perhaps better known as “blue
laws,” which generally prohibit labor, business, and
other commercial activities on Sunday, have been
prevalent throughout American history. In fact, they
have been part of Anglo-Saxon tradition since 1237,

when Henry III prohibited his subjects from going to
markets on Sunday. The British statute in effect when
the American colonies gained independence provided
in part:

For the better observation and keeping holy the
Lord’s day, commonly called Sunday: be it enacted
...that no tradesman, artificer, workman, la-
borer, or other person whatsoever, shall do or ex-
ercise any worldly labor or business or work of
their ordinary callings upon the Lord’s day, or any
part thereof (works of necessity and charity only
excepted); . .. and that no person or persons
whatsoever shall publicly cry, show forth, or ex-
pose for sale any wares, merchandise, fruit, herbs,
goods, or chattels, whatsoever, upon the Lord’s
day.

Blue laws appeared in the American colonies as
early as 1650 when Plymouth Colony restricted Sun-
day work and traveling. In fact, each colony enacted
similar laws restraining Sunday activities. A typical ex-
ample is the preface to a 1695 New York blue law,
cited in McGowan v. Maryland, 366 U.S. 420 (1961),
stating that

the true and sincere worship of God according to
his holy will and commandments, is often pro-
faned and neglected by many of the inhabitants
and in this province, who do not keep holy the
Lord’s day, but in a disorderly manner accustom
themselves to travel, laboring, working, shooting,
fishing, sporting, playing, horse-racing, frequent-
ing of tppling houses and the using many other
unlawful exercises and pastimes, upon the Lord’s
day, to the great scandal of the holy Christian
faith, be it enacted . . .

It might appear on the surface that blue laws would
have difficulty passing constitutional examination on
grounds not only of equal protection (they apply un-
evenly to different businesses and activities) but also
of establishment of religion (prohibited by the Estab-
lishment Clause of the First Amendment). Yet these
constitutional provisions aside, the validity and con-
tinued existence of blue laws are generally secure. A
few state courts invalidated such laws for a variety of
reasons in the late twentieth century, but during the
nineteenth century, only one court, in Ex parte New-



A Reginald Marsh cartoon showing a crowd of angry
clergymen gathered at the base of the Statue of Liberty,
exclaiming “Hey, take your arm down. Don’t you know
this is Sunday?” Marsh’s cartoon, which appeared in the
left-wing journal Good Morning in 1921, possibly was
meant to satirize “blue” laws that prohibited all labor and
business activities on the Christian Sabbath. (Library of Congress)

man, 9 Cal. 502 (1858), found a blue law unconsti-
tutional, and that decision was overruled three years
later in Ex parte Andrews, 18 Cal. 678 (1861).

On the federal level, the U.S. Supreme Court in
McGowan v. Maryland, 366 U.S. 420 (1961), upheld
a Maryland blue law against a claim that it violated
the Establishment Clause on the ground that the pur-
pose and effect of the statutes were not to aid religion
but to set aside Sunday as a day of rest and recreation.
The McGowan court also refused to invalidate the
statute on equal protection grounds even though it
had many exceptions, such as permitting retail sale of
certain products, including tobacco, food, and gaso-
line. On the issue of equal protection, Chief Justice
Earl Warren, writing for the Court, stated that
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a legislature could reasonably find that the Sunday
sale of the exempted commodities was necessary
either for the health of the populace or for the
enhancement of the recreational atmosphere of
the day—that a family which takes a Sunday ride
into the country will need gasoline for the auto-
mobile and may find pleasant a soft drink or fresh
fruit; that those who go to the beach may wish
ice cream or some other item normally sold there;
that some people will prefer alcoholic beverages or
games of chance to add to their relaxation; that
newspapers and drug products should always be
available to the public.

At least two reasons can be offered to explain the
safe position of blue laws under the Constitution. One
is that constitutional challenges on libertarian grounds
were uncommon in the nineteenth and early twenti-
eth centuries, as witnessed by the fact that the judi-
ciary did not apply the Establishment Clause of the
First Amendment to the states, through the Four-
teenth Amendment, until 1947 with Everson v. Board
of Education, 330 U.S. 1 (1947). The other and more
important reason is that over time the justification for
blue laws changed from sectarian to secular grounds.
As Justice Stephen ]. Field stated in Soon Hing v.
Crowley, 113 U.S. 703 (1885):

Laws setting aside Sunday as a day of rest are up-
held, not from any right of the government to
legislate for the promotion of religious obser-
vances, but from its right to protect all persons
from the physical and moral debasement which
comes from uninterrupted labor. Such laws have
always been deemed beneficent and merciful laws,
especially to the poor and dependent, to the la-
borers in our factories and workshops and in the
heated rooms of our cities; and their validity has
been sustained by the highest courts of the States.

The evolution of attitudes toward blue laws began
long before the twentieth century. Sir William Black-
stone wrote in the middle of the eighteenth century:
“The keeping one day in the seven holy, as a time of
relaxation and refreshment as well as for public wor-
ship, is of admirable service to a state considered
merely as a civil institution. It humanizes, by the help
of conversation and society, the manners of the lower
classes; which would otherwise degenerate into a sor-
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did ferocity and savage selfishness of spirit; it enables
the industrious workman to pursue his occupation in
the ensuing week with health and cheerfulness.” A
corollary of the attitudinal change was the widespread
habit of ignoring blue laws. As nineteenth-century
commentators like A.H. Lewis were pointing out,
“these laws are ‘dead letter.” Whoever wishes to dis-
obey them, does so. Many of them which seem to be
stringent, are open enough to ‘drive a coach and four
horses through without touching.””

Approximately one-half of the states currently have
some form of statutory restriction on Sunday activi-
ties. Many state governments permit counties and
municipalities to enact restrictions as well. Contem-
porary blue laws span a wide spectrum, ranging from
one in Alabama providing that “Any person who
opens, or causes to be opened, for the purpose of
selling or trading, any public market or place on Sun-
day, or opens, or causes to be opened, any stall or
shop therein, or connected therewith, or brings any-
thing for sale or barter to such market or place, or
offers the same for sale therein on that day, or buys
or sells therein on that day, including livestock or cat-
tle, shall, on conviction, be punished . ..” (Ala. Code
§ 13A-12-2 [2002]), to one in Louisiana providing
that “No store or business that is opposed to being
open on Sunday shall be required to open on Sunday
unless it is agreed to in the lease agreement” (La. R.S.
§ 51:192 [2003]).

Although the U.S. Supreme Court appears to have
insulated blue laws from a successful First Amend-
ment challenge, it is a different story in state courts
where decisions are based on state law. Blue laws have
been invalidated by state tribunals on a variety of
grounds, including the lack of a rational basis to sup-
port the law, as in Pacesetter Homes, Inc. v. Village of
South Holland, 18 1ll. 2d 247, 163 N.E.2d 464
(1958); the failure to apply the law uniformly
throughout the state, as in People v. Abrahams, 40
N.Y.2d 277, 353 N.E.2d 574 (1976); and the failure
to achieve legislative purpose by including so many
exceptions, as in Spartan’s Industries, Inc. v. Oklahoma

Ciry, 498 P2d 399 (Okla.1972).
Clyde E. Willis

See also: First Amendment.
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Board of Education v. Earls (2002)

In Board of Education v. Earls, 536 U.S. 822 (2002),
the U.S. Supreme Court upheld a policy of requiring
drug tests for middle and high school students en-
gaged in any extracurricular activity. The general legal
principle under the Fourth Amendment is that search
and seizure require a warrant, but there are several
exceptions, one of which is called the “administrative
search.” The five—four decision in Earls represented a
significant extension of the “special needs” exception
for administrative searches and expanded the scope of
warrantless, suspicionless, random drug testing in
public schools beyond the factually narrow holding in
Vernonia School District v. Acton, 515 U.S. 646
(1995).

In 1998, the Tecumseh, Oklahoma, public school
district adopted a policy mandating random, suspi-
cionless drug testing of high school students partici-
pating in extracurricular activities such as band and
choir, the Future Farmers of America and Future
Homemakers of America, and athletic and academic
teams. Students who refused to submit to testing were
banned from extracurricular activities.

Lindsay Earls, a member of the show choir, march-
ing band, and academic team, challenged the drug
testing in federal court. The district court ruled for
the school, but the Tenth Circuit Court of Appeals
reversed, and, relying on Vermonia, held that the
school would have to show a “special need” for such
testing. Unlike the school in Vernonia, the schools in
the small town of Tecumseh had little evidence of a
drug problem. Furthermore, in contrast to the sports
teams at issue in Vernonia, no special risk of physical
harm was posed by drug use by Tecumseh students
in the nonathletic activities, and there was no parallel



to the reduced expectation of privacy student athletes
have, given the need for physical examinations and
use of common showers and locker rooms. The Tenth
Circuit decision conflicted with decisions by the Sev-
enth and Eighth Circuits upholding broad testing of
students, setting up a “circuit split” that invited Su-
preme Court review.

Writing for a five-justice majority upholding the
school’s policy, Justice Clarence Thomas concluded
that random drug testing of all those who participated
in extracurricular activities was reasonable in light of
the school’s interest in detecting and preventing drug
use and furthering schools’ “custodial and tutelary re-
sponsibility for children.”

The Court noted that the drug tests were admin-
istered without an undue invasion of students’ privacy,
and that the results were confidential and were not
turned over to law enforcement, thus ameliorating any
lessening of students’ privacy interests. The majority
also pointed out the seriousness of student drug use
as a national problem and noted there was some evi-
dence in the record suggesting the possibility of some
drug use at or near the Tecumseh school.

Writing for the four dissenters, Justice Ruth Bader
Ginsburg labeled the policy “capricious, even per-
verse.” The dissent noted that the health risks cited
by the majority were present for all students, not just
those involved in extracurricular activities, and that
the students in the activities at issue shared the same
privacy expectations of students in general. The dis-
senters also pointed out that the evidence of a drug
problem was so thin that any school in the country
would be able to make out a similar claim. They also
agreed with Earls that participation in extracurricular
activities, though nominally voluntary, was actually es-
sential for students seeking admission to competitive
colleges, and that students involved in such programs
were less likely to be involved in drug use and thus
less in need of testing. As such, the dissenters com-
plained, the Court was opening the door to testing of
all public school students.

Ronald Steiner

See also: Fourth Amendment; New Jersey v. T.L.O.;
Random Drug Testing; Search; Seizure; Vernonia
School District v. Acton.
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Board of Education v. Grumet

(1994)

In Board of Education v. Grumet, 512 U.S. 687
(1994), the U.S. Supreme Court enunciated the neu-
trality principle the government must apply when
dealing with religious groups: It cannot prefer one re-
ligion to another. The government violates the Estab-
lishment Clause of the First Amendment to the U.S.
Constitution when it discriminates among religious
groups. Such discrimination is permissible only if it
meets the Court’s highest level of scrutiny, called
“strict scrutiny.”

The village of Kiryas Joel was created by a group
of Satmar Hasidic Jews (Satmars), practitioners of a
particularly strict form of Orthodox Judaism, who
drew the village lines carefully to exclude all but Sat-
mars. With few exceptions, the Satmar children at-
tended the local religious schools; the exceptions
consisted of those who, because of physical, mental,
or emotional handicaps, required special education
under the Individuals with Disabilities Education Act,
which the parochial school could not provide. Origi-
nally, the Monroe Woodbury School District provided
special education services in an annex to one of the
parochial schools, but following several court decisions
disfavoring the provision of public services in religious
institutions, the district discontinued the practice and
required Satmar children in need of special education
to attend pubic schools outside the community. After
some litigation in state courts over whether the district
was barred from providing separate schools in Kiryas
Joel (with the state courts ruling that it was permis-
sible if the complaint were framed as one of religious
incompatibility rather than emotional trauma, as al-
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leged by the Satmar parents), all but one child were
removed from the district schools.

In 1989, in what Governor Mario Cuomo de-
scribed as a “good faith effort to solve this unique
problem,” the New York Assembly passed a law con-
stituting Kiryas Joel as a separate school district and
created a local board to preside over the new district.
The Kiryas Joel district ran only a special education
program for the village’s handicapped children, as the
other Satmar children continued to attend their pa-
rochial schools. Suit was brought to invalidate the
school district by two officials of the New York State
School Boards Association.

The New York Appellate Division found that the
law had the primary effect of advancing religion in
violation of both state and federal constitutions. The
New York Court of Appeals affirmed on the federal
question, stating that the law “created a symbolic
union of church and state.” The U.S. Supreme Court
granted certiorari.

In a six—three decision, the Court held that the law
creating the Kiryas Joel Village School District vio-
lated the Establishment Clause of the First Amend-
ment because the district followed the village
boundary line, which excluded all but practitioners of
one religion. Although states have considerable lati-
tude in drawing school district lines to achieve various
public policies, the state may not “deliberately dele-
gate discretionary power to an individual, institution,
or community on the ground of religious identity,”
even though religious persons cannot per se be ex-
cluded from political office.

Even though the form of the delegation in this
matter was to a village regularly constituted under the
laws of New York and not expressly identified with a
religious community, the Court did not stop at an
analysis of the mere form but viewed the delegation
along with the attendant circumstances. In this case,
the village was specifically created and the boundaries
carefully drawn to create a religious enclave for the
members of one specific sect. The act creating the
school district resulted in a “fusion of governmental
and religious functions” that was the result of imper-
missible employment of a religious criterion for the
delegation of political power. The Court also noted
that the extraordinary nature of the enabling act made

it very unlikely that similar remedies would be avail-
able to other religious bodies, another factor that com-
promised government neutrality in religious matters.

John C. Knechtle

See also: Establishment Clause; Separation of Church
and State; Strict Scrutiny.
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Board of Education v. Pico (1982)

In Board of Education v. Pico, 457 U.S. 853 (1982),
the U.S. Supreme Court invalidated the removal of
books from a school library. The principal issue un-
derlying the case involved the rights of free speech,
including the right to receive information, as set forth
in the First Amendment to the Constitution.

The dispute arose from a September 1975 meeting
in which three members of the Board of Education of
the Island Trees Union Free School District No. 26
in Long Island, New York, attended a conference
sponsored by a politically conservative parents orga-
nization. After being provided with a list of books that
were allegedly unfit for school students to read, board
members later discovered that nine of the books were
in their high school library, and one was in the junior
high library. Labeling the books “anti-American, anti-
Christian, anti-Sem([i]tic, and just plain filthy,” the
board appointed a committee to evaluate them and
recommend whether they should be removed. The
committee could not agree on whether the books—
which included Kurt Vonnegut Jr.’s Slaughterhouse
Five, Desmond Morris’s The Naked Ape, and Richard
Wright's Black Boy—should remain on the shelves.
Nevertheless, the board demanded that they be
removed.



Steven Pico and three other students filed suit,
claiming that the board’s actions denied them their
rights under the First Amendment. The U.S. District
Court for the Eastern District of New York rejected
their claim, but they won on appeal to the Second
Circuit Court of Appeals, which concluded that the
school board must demonstrate a reasonable basis for
interfering with the students’ First Amendment rights.
The school board appealed to the U.S. Supreme
Court. The question before the Court was whether
the First Amendment imposed limitations on the ex-
ercise by a local school board of its discretion to re-
move library books from high school and junior high
school libraries.

By a five—four majority, the Court ruled that under
the First Amendment school boards cannot remove
books from school libraries in order to deny access to
ideas with which it disagrees for political reasons. Lo-
cal school boards have broad discretion in the man-
agement of school affairs, but the First Amendment
limits its exercise of that discretion. Students’ rights
under the First Amendment include a right to receive
information and ideas. They should have wide access
to information and ideas to prepare them for active
and effective participation in society. A school board
cannot remove books from high school and junior
high libraries because of the books’ content.

Five of the justices agreed that the school board did
not have the power to remove the books, but they
differed as to why. Justice William ]. Brennan Jr.
wrote the opinion of the Court, joined by Justices
Thurgood Marshall and John Paul Stevens. Justices
Harry A. Blackmun and Byron R. White wrote con-
curring opinions. Chief Justice Warren E. Burger and
Justices Lewis E Powell Jr., William H. Rehnquist,
and Sandra Day O’Connor wrote dissenting opinions.
The dissenters rejected the argument that the First
Amendment includes a right of school children to re-
ceive information and ideas. They thought the proper
role of education was to inculcate the community’s
values, a function into which the federal courts should
rarely intrude. Justice Powell’s dissent is notable for
its appendix containing excerpts of questionable ma-
terial from the nine books.

The case was settled in 1983, and the school board
voted to keep the books on the library shelves. The
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students involved in the lawsuit graduated. Steven
Pico became a lobbyist who fought against censorship.

Judith Haydel

See also: Book Banning; Right of School Boards to
Ban Books; Student Rights; Zinker v. Des Moines In-
dependent Community School District.
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Board of Regents v. Southworth
(2000)

In Wisconsin Board of Regents v. Southworth, 520 U.S.
217 (2000), the U.S. Supreme Court refined its First
Amendment jurisprudence about governmentally sub-
sidized expression, one of the most nettlesome subsets
of the Court’s work on the intersection of money and
speech. Previously, in Rosenberger v. University of Vir-
ginia, 515 U.S. 819 (1995), the Court had ruled that
a student publication providing “a Christian perspec-
tive” could not be excluded from receiving its share
of student activities fees because of its explicitly reli-
gious content. Five years later, the Court again con-
fronted this issue but from the opposite direction.
The University of Wisconsin likewise had a gen-
erally assessed student activities fee that was used to
fund extracurricular groups and activities. The objec-
tion lodged by Scott Southworth and several of his
fellow law students at the university was that the
school was requiring them to pay a student activity
fee to support a cause they did not support. For
Southworth, this was problematic because he found
the agendas of some of the groups that received
money from the fee to be personally distasteful. A self-
described born-again Christian, Southworth specifi-
cally objected to the funding of programs on abortion
and gay rights and contended that his mandatory con-
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tribution to the general student activities fund was
tantamount to compelled speech. The case was one in
a series of lawsuits filed by conservative groups in the
late 1990s in an effort to “defund the left” on college
campuses nationwide.

Southworth’s complaint was not without merit.
Ever since its leading campaign finance decision,
Buckley v. Valeo, 424 U.S. 1 (1976), the Court had
regarded money spent on speech as a form of pure
speech itself and thus subject to the free speech rights
protected by the First Amendment to the Consti-
tution. Extracting money from someone to support
expression was thus functionally identical to com-
manding someone to make the actual utterances.

Nevertheless, the Court unanimously ruled against
Southworth. Justice Anthony M. Kennedy’s opinion
reaffirmed the rule laid out in Rosenberger that a uni-
versity must adopt a posture of “viewpoint neutrality”
with respect to funding student expression. In Rosen-
berger, this principle was violated by the blanket ex-
clusion of religious speech from receiving student
activities fees (an action the University of Virginia had
deemed necessary to avoid violating the Establishment
Clause of the First Amendment, which prohibits gov-
ernment from engaging in activity that would consti-
tute “establishment of religion”). In Southworth, by
contrast, viewpoint neutrality was preserved by plac-
ing all mandatory contributions into a general fund.
As long as a student’s contribution was not earmarked
for a specific group, there was no basis for conclusively
suggesting that an individual student was supporting
an agenda with which the student disagreed. Although
this may have been true in a general sense, the Court
felt that the problem was outweighed by a university’s
mission. Kennedy’s opinion tepidly referenced this
balance, but Justice David H. Souter’s concurrence
provided a thumping reaffirmation of academic free-
dom: “[T]he weakness of Southworth’s claim is un-
derscored by its setting within a university, whose
students are inevitably required to support the ex-
pression of personally offensive viewpoints in ways
that cannot be thought constitutionally objectionable
unless one is prepared to deny the University its
choice over what to teach.”

The Court struck down one minor feature of the
Wisconsin system: A method of awarding or stripping
a group’s financing through a student referendum was

an alternative that threatened viewpoint neutrality, be-
cause a vote could be colored by support or hostility
to a group’s agenda.

Steven B. Lichtman
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Book Banning

Book banning has a long history, both in the United
States and elsewhere, and is usually motivated by the
conviction that public access to certain materials
might be harmful to the public’s common interest and
morals. Of course, the mere attempt to ban infor-
mation immediately raises issues involving the right
to free speech found in the First Amendment to the
Constitution. That right and other fundamental rights
have been applied to the states through the Due Pro-
cess Clause of the Fourteenth Amendment.

The most obvious form of politically motivated
book banning involves the prohibition of works that
undermine respect for the established government or
for powerful religious authorities. For example, Tho-
mas Paine’s writings supporting American indepen-
dence and his works defending the French Revolution
were branded as treasonous and banned in eighteenth-
century England. In the United States, the Supreme
Court upheld bans on the distribution of antidraft
publications because of the dangers such subversive
writings posed in the context of World War I; one
case addressing the issue was Schenck v. United States,
249 U.S. 47 (1919). During that same period, the
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Ryan Honda, age eleven, reads to his seven-year-old brother Gavin from Harry Potter and the Goblet of Fire, on the back
porch of their parents’ home. (© Norbert von der Groeben/The Image Works)

War Department ordered that pacifist (antiwar) writ-
ings be removed from U.S. libraries, lest they under-
mine the war effort. During the “red scare” of the
1950s, classic works on communism by Karl Marx
and V.I. Lenin came under fire.

Attempts to ban materials because of sexual content
have been even more common—and more success-
ful—than efforts to limit works deemed subversive.
In the late nineteenth and early twentieth centuries,
laws under the Comstock Act of 1873 effectively
halted interstate distribution of “lewd” and “indecent”
books such as The Arabian Nights and The Canterbury
Tales. The same legislation also banned Margaret San-
ger’s Family Limitation, which provided clear and ex-
plicit instructions on using contraception. Under
current laws, materials deemed “obscene” under the
standards established in Miller v. California, 413 U.S.
15 (1973), are not considered protected speech and

may be restricted. In some instances, courts have even
permitted prior restraint (banning even before publi-
cation or distribution) of materials that a community
considered obscene, as in Kingsley Books, Inc. v. Brown,
354 U.S. 436 (1957). Although the First Amendment
right to free speech, including the written word, has
been deemed fundamental, the courts have recognized
limitations on that right if the limitations serve “com-
pelling governmental interests.”

Between 1990 and 2000, most challenges seeking
the removal of books from libraries involved school
districts. Parents instigated the majority of these chal-
lenges. The most frequently cited justification for a
challenge was that the book contained sexually explicit
material. In second place was the objection that the
book used offensive language. The “offensive lan-
guage” category encompasses both sexually explicit

and racially charged language. The advent of R.L.
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Stine’s Scary Stories and ]J.K. Rowling’s Harry Potter
series has produced increases in challenges based on
the contention that the work includes occult themes
or promotes Satanism. Parents and community leaders
also make frequent objections to books with homo-
sexual themes, such as Leslea Newman’s Heather Has
Two Mommies and Michael Willhoite’s Daddy’s Room-
mate. Opponents of such books argue that their use
in the classroom and presence in the library promote
homosexuality and undermine the moral values par-
ents seek to teach their children—objections similar
to those waged against works with sexual themes. At
times, school boards have sought to ban books over
the objections of school administrators, faculty, and
parents and to purge objectionable materials from
both the curricula and the libraries. Parents have re-
sponded by lawsuit, contending that the school
boards’ bans promote their political agendas rather
than educational interests. The Court has acknowl-
edged, in many cases, the school’s broad discretion
over activities in the school ranging from curricula to
activities to student attire. However, the Court ruled
that the discretion enjoyed by officials does not permit
them to ban books simply because they object to the
political message the books contain. The decision to
remove books from school libraries or from curricula
must be grounded in educational concerns. Although
educational considerations may be sufficient to justify
restricting student access to controversial materials,
the preferences of the school board do not outweigh
the students’ First Amendment rights, as the Court
ruled in Board of Education v. Pico, 457 U.S. 853
(1982).

Parents have also pursued challenges against some
classic works that confront difficult themes of racism
and slavery. Mark Twain’s celebrated work, The Ad-
ventures of Huckleberry Finn, is fifth on the American
Library Association’s list of frequently challenged
books. Although Twain’s message may not be racist,
his portrayal of subservient African Americans and his
characters’ use of racist language can offend. An Af-
rican American parent in Tempe, Arizona, launched a
challenge to the inclusion of Huckleberry Finn on her
daughter’s freshman English reading list, arguing that
it violated the girl’s equal protection right to a non-
discriminatory education. In Monteiro v. Tempe Union

High School District, 158 F.3d 1022 (1998), the Third

Circuit Court of Appeals acknowledged that Twain’s
work contained racially sensitive themes and even sug-
gested that if the instruction were insufficiently sen-
sitive to those themes, a discrimination claim might
exist. However, the court reiterated its position in fa-
vor of access to books and in favor of supporting
school officials when their decisions were motivated
by a desire to advance the school’s educational
mission.

Under current law, those who would ban books
must offer compelling justifications to support the
ban. In most instances, the courts favor access over
prohibition and will not tolerate curtailment of First
Amendment rights simply because community lead-
ers, parents, or government authorities wish to pro-
mote a political, religious, or moral agenda through
book banning. There are exceptions, of course, and
Supreme Court opinions on book banning do recog-
nize the community’s right to create and enforce min-
imal standards of decency. Some bans have been and
will be upheld. That said, most book banning prob-
ably occurs in subtle ways rather than through legis-
lation and policy. A lawsuit creates unfavorable
publicity and consumes the time, energy, and re-
sources of school districts, even if the districts uld-
mately win. It is likely that books are banned behind
the scenes, that officials and faculty choosing between
a controversial work and an inoffensive one may be
tempted to select the inoffensive work when both
books meet curricular needs. The simple desire to fo-
cus on teaching rather than on defending curricular
decisions to parents may lead to book banning in ef-
fect, if not in name.

Sara Zeigler

See also: Board of Education v. Pico; First Amendment;
Miller v. California.
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Border Searches

The authority of the executive branch to conduct
searches at the international borders of the United
States has its roots in the very beginnings of the na-
tion. Two months before the first Congress proposed
the Bill of Rights—which included the Fourth
Amendment with its famous protections against un-
reasonable search and seizure and its requirements for
a search warrant—to the states for ratification, it en-
acted a statute that permitted searches of vessels arriv-
ing from international waters for the purpose of
collecting import duties (Act of July 31, 1789, ch. 5,
§ 24, 1 Stat. 29).

In part because the first Congress thus appeared to
distinguish border searches from more limited do-
mestic searches, routine border searches have always
been exempt from certain Fourth Amendment pro-
tections, as the U.S. Supreme Court acknowledged in
United States v. Ramsey, 431 U.S. 606 (1977). The
Fourth Amendment gives people the right to be secure
against unreasonable searches and seizures and ensures
that no warrants will be issued without probable
cause. However, the preratification statute authorizing
the collection of revenue on dutiable goods permitted
searches of incoming ships and vessels for contraband
based upon only a “reason to suspect.” At the same
time, the statute required a warrant based upon prob-
able cause for subsequent searches of any dwellings,
stores, or buildings. Thus, searches of persons or pack-
ages at an international border rest on considerations
and rules of constitutional law quite different from
those that apply to other domestic regulations. As a
result, routine searches occurring at an international
border are considered reasonable and therefore outside
of the protections of the Fourth Amendment, simply
because the searches occur at the border.

The de facto reasonableness of a border search has
also been justified by the power of a sovereign to pro-
tect its territory and to defend itself from outside
threats. In addition, courts have also cited practical
considerations involving the difficulty of controlling
smuggling into the country, specifically noting the
ease of concealment of drugs, as a secondary consid-
eration justifying the exception to the Fourth Amend-
ment’s probable-cause and warrant requirements.
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Since the first customs law was enacted, the border-
search exception to the Fourth Amendment has been
expanded significantly. The exception, as it is cur-
rently understood, applies to searches designed to en-
force both customs laws, which apply to goods, and
immigration laws, which apply to people. Under the
exception, customs officials may conduct a routine
search of any person, vehicle, or container entering
the country on only the suspicion that dutiable mer-
chandise is being concealed or that contraband is be-
ing shipped. Similarly, first-class mail from foreign
destinations may be opened without a warrant on less
than probable cause. Automotive travelers may be
stopped at fixed checkpoints near the border without
individualized reasonable suspicion, even if the stop is
based partly on the ethnicity of the traveler, the Court
held in United States v. Martinez-Fuerte, 428 U.S. 543
(1976). And boats on inland waters with ready access
to the sea may be hailed and boarded with no suspi-
cion whatever.

However, not all searches that occur at a border
are “routine.” Routine border searches are those types
of inspections that do not embarrass the average trav-
eler or otherwise pose substantial breaches of privacy.
Routine border searches usually subject a person to
only a minimal amount of intrusion or indignity. For
example, searches of a border entrant’s personal ef-
fects, including suitcases, purses, and wallets, are
deemed routine. Similarly, detentions of individuals
while their effects are searched, as well as x-ray ex-
amination of items, have been upheld as routine.

If a search or detention of a traveler at the border
goes beyond a routine customs stop, it becomes “non-
routine” and requires that the customs official have at
least a “reasonable suspicion” of smuggling or other
illegal activity. The reasonable-suspicion standard re-
quires the agent to have “a particularized and objective
basis for suspecting the particular person” of smug-
gling contraband. A strip search, for example, must
be supported by reasonable suspicion. These types of
searches have become much more commonplace due
to the significant, but largely undetected, flow of nar-
cotics across the borders. Indeed, because of the fre-
quency of cases of drug smugglers transporting
narcotics inside their bodies, very intrusive searches,
including x-rays and body-cavity searches, are becom-
ing more commonplace. However, courts require cus-
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toms officials to have an articulable suspicion,
reasonable under the circumstances, that a person may
be carrying drugs internally before such a search may
be conducted. Courts will continually have to revisit
this issue in the future due to the changing technology
available to border agents. For example, international
airline passengers may soon become subject to a new
sensory-enhancing imaging device known as Body
Scan Imaging Technology that permits a viewer to see
through people’s clothes. Even though this type of
search is not as physically invasive as a body-cavity
search or even a pat-down search, it is significantly
revealing and intrusive and may require reasonable
suspicion before it is used at a border.

Routine border searches may also be conducted at
areas deemed to be the “functional equivalent” of an
international border. Given the impossibility of con-
ducting searches at the true physical border, the place
where an international flight lands, such as O’Hare
International Airport in Chicago, is consistently con-
sidered the “functional equivalent” of the interna-
tional border. As such, routine searches conducted
upon the arrival of an international flight are justified
on mere suspicion alone.

The border-search exception has even been ex-
tended to apply to international travelers who have
already crossed the border into the country but who
have yet to reassimilate into the mainstream of do-
mestic activities. These searches, which frequently
occur near an international border, are deemed non-
routine border searches but are constitutionally per-
missible if reasonable under the Fourth Amendment.
To determine whether an extended-border search is
reasonable, courts consider whether (1) there is a rea-
sonable certainty that a border crossing has occurred;
(2) there is a reasonable certainty that no change in
condition of the luggage has occurred since the border
crossing; and (3) there is a reasonable suspicion that
criminal activity has occurred. These three factors
were articulated in United States v. Espinoza-Seanez,
862 F.2d 526 (5th Cir. 1988). The constitutional con-
cern of extending the border in this manner is that it
potentially permits searches, with less than probable
cause, at significant distances from U.S. national bor-
ders. For example, in United States v. Caicedo-
Guarnizo, 723 F2d 1420 (9th Cir. 1984), a suspect
was searched in Los Angeles after he had passed

through customs without being searched in New Or-
leans and changed flights en route in Houston. The
court allowed a no-probable-cause search under the
extended-border doctrine, despite the fact that several
hours and over a thousand miles had passed since his
border crossing.

Customs officials have also justified searches of ex-
ports under the border-search doctrine, citing the
need to protect national security given the possibility
of the export of sensitive technology. This type of ex-
pansion of the doctrine has been widely called for,
especially in light of the scale of the terrorist attacks
on September 11, 2001, in New York City and Wash-
ington, D.C., and the ease with which the terrorists
entered and remained in the United States. In light
of those factors, there has been broad-based support
for a reexamination of the country’s immigration laws
and border-security measures in order to increase cit-
izens’ safety without treading too severely on their
liberties.

Andrew Braniff
See also: Fourth Amendment.
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Bowers v. Hardwick (1986)

In Bowers v. Hardwick, 478 U.S. 186 (1986), the U.S.
Supreme Court held that there was no fundamental
right to engage in homosexual sodomy, a decision that
therefore limited the right to privacy. The case deeply
divided the justices, who had widely divergent notions
of the constitutional privacy right, the extent to which
it should be broadened, and the contexts in which



such a right existed. The five—four holding eventually
was overturned in 2003.

Michael Hardwick was charged with violating the
Georgia statute criminalizing sodomy by engaging in
oral sex with another man in the bedroom of his
home. The police were in his home to serve a sum-
mons for failing to appear at a hearing for violating
an open-container (liquor) ordinance and were di-
rected by another houseguest to Hardwick’s bedroom.
Because the bedroom door was open, the police were
able to view Hardwick’s activities. The district attor-
ney decided not to bring charges, but Hardwick sued
Georgia’s attorney general, Michael Bowers, challeng-
ing the constitutionality of the statute.

Hardwick alleged that the law violated his funda-
mental right to privacy comparable to a heterosexual
couple’s desire to use birth control or a woman’s right
to terminate an early pregnancy. His legal brief de-
scribed the right to privacy as protecting “values of
intimate association” and “individual autonomy” and
characterized his activity as “the consensual intimacies
of private adult life.”

Justice Byron R. White authored the majority opin-
ion, joined by Chief Justice Warren E. Burger and
Justices Lewis E Powell Jr., William H. Rehnquist,
and Sandra Day O’Connor. The majority considered
whether there was “a fundamental right [of] homo-
sexuals to engage in acts of consensual sodomy” but
held that the right to privacy was limited to areas of
family, marriage, and procreation. The Court also em-
phasized the need to resist expanding the substantive
reach of the Due Process Clause of the Fourteenth
Amendment to the Constitution and concluded that
the constitutional right to privacy did not extend to
homosexual sexuality.

The majority opinion cited historical evidence to
indicate that bans against homosexuality had “ancient
roots.” Chief Justice Burger in his concurring opinion
concluded, “To hold that the act of homosexual sod-
omy is somehow protected as a fundamental right
would be to cast aside millennia of moral teaching.”
Because there was no fundamental right involved, the
Court looked for a rational basis for the statute and
found it in the “presumed belief of a majority of the
electorate in Georgia that homosexual sodomy is im-
moral and unacceptable.”

Writing for the four dissenters (Justices Harry A.
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Blackmun, William ]. Brennan Jr., Thurgood Mar-
shall, and John Paul Stevens), Justice Blackmun ar-
gued that Hardwick’s sexual activity was within that
private sphere of individual liberty kept largely beyond
the reach of the state. In rejecting the majority’s fram-
ing of the issue as a right to homosexual sodomy,
Blackmun said the case involved “the fundamental in-
terest all individuals have in controlling the nature of
their intimate associations with others” and more gen-
erally the “right to be let alone,” quoting Olmstead v.
United States, 277 U.S. 438 (1928). The language of
the Georgia statute made gender and marital status
irrelevant, thus requiring unconstitutional selective
enforcement absent at least a rational state interest.
Justice Blackmun scolded, “Only the most willful
blindness could obscure the fact that sexual intimacy
is a sensitive, key relationship of human experience,
central to family life, community welfare, and the de-
velopment of human personality.” Sexual intimacy, in
his view, was as central a part of an individual’s life
as the activities already protected by the constitutional
right to privacy. He argued that although the right to
privacy perhaps was not sufficiently clarified, “the
right of an individual to conduct intimate relation-
ships in the intimacy of his or her own home seems
to be at the heart of the Constitution’s protection of
privacy.”

Justice Stevens objected to the selective application
of the statute against homosexuals only, since the law
applied to all couples, married and unmarried, hetero-
sexual and homosexual. When the Georgia attorney
general conceded that the law would be unconstitu-
tional if married couples were prosecuted, Justice Ste-
that the state’s asserted
amounted to nothing more than “habitual dislike for,

vens concluded interest
or ignorance about, the disfavored group.” He coun-
tered the majority’s reliance on history and tradition
by stating that such rationale had not saved laws pro-
hibiting miscegenation or other types of behavior con-
demned in earlier times.

Bowers was considered a landmark for its ramifi-
cations on the right to privacy. The case indicated that
the Court was not receptive to expanding substantive
due process protections such as the right to privacy.
Supporters of the decision applauded the Court’s af-
firmation of traditional family values and community
standards of morality. Critics suggested that the ma-
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jority’s negative view of homosexuality was an impor-
tant factor affecting the outcome of the case. After
retiring from the bench, Justice Powell stated that he
probably had made a mistake in his analysis. Since the
decision was five—four, a switch in his vote would have
led to the opposite result. In fact, the Court over-
turned Bowers seventeen years later in Lawrence v.

Texas, 539 U.S. 558 (2003).
Martin Dupuis

See also: Griswold v. Connecticut; Lawrence v. Texas;
Right to Privacy; Romer v. Evans.
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Boy Scouts of America v. Dale
(2000)

Boy Scouts of America v. Dale, 530 U.S. 640 (2000),
raised issues of how the Constitution’s First Amend-
ment, protecting freedom of association, could be
balanced against a state’s effort to legislate nondis-
crimination. The U.S. Supreme Court agreed, five—
four, that Boy Scouts of America (BSA) had a First
Amendment right to exclude from its organization an
openly gay scoutmaster. In doing so, it reversed the
New Jersey Supreme Court and its application of a
statute covering sexual orientation that required non-
discrimination in public accommodations (N.]. Stat.
Ann., section 10: 5-4). Chief Justice William H.
Rehnquist, who wrote the Court’s majority opinion,

cited Hurley v. Irish-American Gay, Lesbian, and Bi-
sexual Group of Boston, Inc., 515 U.S. 557 (1995), a
unanimous decision, as its controlling legal authority
(precedent). Justice John Paul Stevens wrote an in-
dependent opinion, in part dissenting from the ap-
plication of Hurley on the facts, and in part asserting
that the controlling precedent was Roberts v. U.S. Jay-
cees, 468 U.S. 609 (1984).

According to the majority opinion in Dale, New
Jersey erred by failing to properly balance a private
association’s First Amendment free speech right to
condemn homosexuality among its members as in-
consistent with BSA’s creed that a Boy Scout must be
“morally straight” and “clean.” The evidence that
BSA’s creed had an antihomosexual meaning, ac-
cepted by the Court majority, was the executive
board’s sincere word to that effect and BSA’s litigation
policy since the 1980s.

In Hurley, a unanimous Court held that the Allied
Veterans of Boston, private organizers of a Saint Pat-
rick’s Day street parade, had a First Amendment right
to exclude individual homosexual and bisexual
members who wanted to participate in the march by
carrying a banner announcing their sexuality. In so
doing, it reversed the highest court of Massachusetts,
which had denied this right by applying a public-
accommodations statute similar to the one in New
Jersey.

Justice Stevens distinguished the facts in Dale from
Hurley. James Dale did not ask BSA to include him
by letting him announce his gay identity as part of its
message. His sexuality became a public matter when
a newspaper article covered a college gay organization
that included Dale as a student member. Justice Ste-
vens asked if BSA must approve all of its members’
non-Scouting activities. He argued that being a Scout
was not symbolic speech. In addition, because BSA
had no explicit teaching against homosexuality, and
because liberal theology allowed tolerance for homo-
sexuality, BSA’s exclusion of homosexuality and com-
mitment to God connoted a fundamentalist theology,
contrary to its professed religious neutrality. Further-
more, Justice Stevens noted that since the Court first
rendered a landmark antigay opinion, in Bowers v.
Hardwick, 478 U.S. 186 (1986), and despite con-
tinuing discrimination, society had evolved to mod-

erate public bias against gays. Nothing prevented BSA



from lobbying to amend the state’s law against
discrimination.

Justice Stevens found U.S. Jaycees relevant because
in it the Court held that Minnesota’s human rights
policy prohibiting sex discrimination was applicable
against a private association that excluded women
from full membership and that alleged infringement
of its First Amendment rights if it were required to
include them. In his view, the Court should affirm
New Jersey’s effort to control discrimination with its
public-accommodations statute.

From a political science perspective, Dale illustrates
that relevant precedents can exist for both sides of a
case. Further, an element of subjectivity exists in how
each justice reads the facts and constitutional-law
principles in a set of cases, even when the Court’s
composition has not changed. From the viewpoint of
critical legal scholars, the Court’s doctrinal analysis
perhaps stressed the wrong legal points. One critic of
Dale wrote that the Court’s jurisprudence should have
focused more on the state’s purpose in prohibiting
discrimination rather than elevating the private orga-
nization’s interest in discriminating as a First Amend-
ment right. Another wrote that antidiscrimination
policies should permit an exemption for organizations
who request it, thus giving notice to potential mem-
bers who might prefer to boycott that organization.

Sharon G. Whitney

See also: Bowers v. Hardwick; Hurley v. Irish-American
Gay, Lesbian, and Bisexual Group of Boston, Inc.
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Boycott

A boycott is the systematic refusal to purchase goods
from, use the services of, or otherwise deal with a
merchant company or public accommodation in order
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to force the party to change its policies or practices.
Boycotts are usually planned and concerted actions to
isolate their objects—such as persons, companies, or
products—socially or economically. The purpose of
the boycott is to force its object to succumb to the
desires of the boycotters. The term takes its name
from Charles Boycott, an Irish estate manager in the
early 1880s, whose rent collection tactics so outraged
tenants that they refused to work for him. The de-
velopment of the boycott actually occurred prior to
its naming. American farmers frequently refused to
use certain railroads in the early 1800s unless prices
were lowered. By the late 1800s, there were close to
200 recognized boycotts by American labor groups.
The boycott is also a commonly used practice in in-
ternational affairs. In an embargo, a government pro-
hibits the departure of commercial ships from its
ports.

In the United States, boycotts are primarily used
either in labor disputes or in cases of perceived social
injustices. In labor and social disputes, a boycott does
not exist alone but is usually combined with other
activities. For instance, a sit-in or a strike, which are
called primary boycotts, may be combined with pick-
eting or a campaign informing the public that prod-
ucts are made by strikebreakers. Moreover, a primary
boycott also can be combined with the secondary boy-
cort, which involves the refusal to deal with or pa-
tronize anyone who deals with the first employer with
whom there is a dispute. The Taft-Hartley Act of
1947 and the Landrum-Griffin Act of 1959 have out-
lawed secondary boycotts. A section of the Taft-
Hartley Act as amended by the Landrum-Griffin Act
forbade anybody from inducing or encouraging a per-
son to engage in a strike, to refuse to handle or work
on any goods, or to refuse to perform any services, if
the purpose of the strike was to force any person to
cease doing business with any other person.

Primary boycotts are lawful but often ineffective,
especially for unions. People may continue to cross a
picket line to patronize a strikebound store and, in
the case of large industrial plants, suppliers may con-
tinue to sell to the plant and dealers may continue to
sell its products. Labor usually prefers the secondary
boycott, which enables it to bring pressure upon oth-
ers whose continued dealing with the strikebound
plant hinders the successful conclusion of the strike.
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Citizens of Woodstock, New York, demonstrate in September 2002 against a CVS drug store, urging a boycott. The site
had been the home of Woodstock’s only supermarket. When the Grand Union Supermarket went bankrupt earlier in
2002, CVS opportunistically took over the building before another supermarket could open there. This left Woodstock
with two drug stores and only limited grocery facilities. (© ANA/The Image Works)

The most commonly used boycott by American la-
bor began in the late nineteenth century and is re-
ferred to as the product boycorr. Typically, the union
attempts to discourage other union members and the
public at large from purchasing the employer’s prod-
uct by making them aware of the employer’s position
in the dispute.

Labor unions have not been the only organizations
to use boycotts. During the modern civil rights move-
ment in the United States, the boycotting of segre-
gated buses was one of the most successful tactics used
to combat Jim Crow segregation and the system of
apartheid in the American South. On December 1,
1955, Rosa Parks, a black seamstress, was arrested for
refusing to obey a Montgomery, Alabama, bus driver’s

order to give up her seat for a boarding white passen-
ger, as required by law. Outrage in Montgomery’s
black community over the arrest of Parks sparked a
boycott against the city’s bus line, led by twenty-six-
year-old Rev. Martin Luther King Jr., that lasted 381
days. The boycott successfully ended with the U.S.
Supreme Court’s ruling in Gayle v. Browder, 352 U.S.
903 (1956), that Montgomery’s segregated bus system
was unconstitutional. This boycott has been consid-
ered the beginning of the modern era of the civil
rights movement. Boycotts challenging segregation
subsequently began in other cities throughout the
South.

Dewey Clayton
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Brady Rule

In Brady v. Maryland, 373 U.S. 83 (1963), the U.S.
Supreme Court set forth the government’s duty to
disclose exculpatory evidence to a criminal defendant,
a holding that thus became known as the Brady rule.
In Brady, the defendant had been convicted of com-
plicity in a murder, which had occurred during the
course of a robbery, and was sentenced to death. Dur-
ing trial, the defendant conceded his involvement in
the robbery, but he maintained he had not partici-
pated in the actual killing and asked the jury to return
a guilty verdict “without capital punishment.” Un-
beknown to the defendant, his codefendant had con-
fessed to the killing. Because the prosecutor had
withheld this information, the Court found that the
petitioner was entitled to a new trial on the issue of
punishment. It held that “the suppression by the pros-
ecution of evidence favorable to an accused upon re-
quest violates due process where the evidence is
material either to guilt or punishment, irrespective of
the good faith or bad faith of the prosecution.”

In the years following Brady, the Supreme Court
clarified the parameters of the disclosure rule. Specif-
ically, in Giglio v. United States, 405 U.S. 150 (1972),
the Court expanded the definition of “favorable evi-
dence” to include evidence that could be used to at-
tack the credibility of a witness against the accused
(impeachment evidence). Later, in United States v.
Bagley, 473 U.S. 667 (1985), the Court explained that
undisclosed evidence was “material” only “if there is
a reasonable probability that, had the evidence been
disclosed to the defense, the result of the proceeding
would have been different.” Finally, in Kyles v. Whitley,
514 U.S. 419 (1995), the Court held that materiality
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should be determined by the cumulative effect of the
nondisclosure rather than by an item-by-item exami-
nation of the evidence and the potential significance
of each piece to the trial’s outcome. The Court further
held that the prosecutor had a duty to disclose all
favorable evidence known to any person working on
the government’s behalf.

Although noting the importance that exculpatory
and impeachment evidence plays in a defendant’s con-
stitutional right to a fair trial, several lower courts have
found that the disclosure of evidence favorable to an
accused during trial is sufficient to meet the govern-
ment’s duty under Brady. Accordingly, to comply fully
with the Brady rule, the prosecution often need only
disclose available impeachment evidence immediately
prior to the testimony of the relevant witness, and need
only provide exculpatory evidence in time for the defen-
dant to make some beneficial use of it at trial.

In addition to disclosure at trial, a few lower courts
have found that so-called Brady evidence must be di-
vulged prior to a defendant’s entry of a guilty plea.
In this context, however, a defendant may withdraw
his guilty plea only if he is able to show, by a reason-
able probability, that, but for the Brady violation, he
would not have chosen to plead guilty but would have
instead demanded a trial. The application of Brady to
the context of plea negations is significantly unsettled,
and the U.S. Supreme Court has yet to address the
issue.

Stephan J. Schlegelmilch
See also: Exclusionary Rule; Fourth Amendment.
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Brandeis, Louis Dembitz

(1856-1941)

Louis D. Brandeis was an innovator in the law who
articulated the basis for the U.S. Constitution’s pro-
tection of privacy and speech.
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Born in Louisville, Kentucky, Brandeis enrolled at
Harvard Law School at age eighteen. Shortly after
graduating from Harvard in 1878, he and classmate
Samuel D. Warren Jr. opened a law partnership in
Boston. Responding to his new role as an attorney for
small businessmen, Brandeis developed an original
conception of the role of both the lawyer and the law.

He quickly recognized that to assess his clients’
needs he had to understand not only their immediate
problems but also the economic context in which they
arose—to familiarize himself with legal precepts as
well as the fact situations to which such rules would
be applied. That realization illuminated his emerging
legal philosophy, which assumed that law had to be
consistent with societal needs and that societal needs
could be assessed only through an accumulation of
facts. Law, he decided, was and should be based on
history rather than abstract logic.

When Brandeis was asked to defend Oregon’s
maximum-hours law for women before a skeptical
U.S. Supreme Court, he submitted a brief that con-
tained only two pages of legal precedents but more
than 100 pages of factual support for his argument
that society would benefit from that kind of protec-
tion for women workers. His strategy worked; the
Court upheld the law in Muller v. Oregon, 208 U.S.
412 (1908). The fact-filled “Brandeis brief” became
the model for American constitutional litigation. It
would prove particularly important in leading civil
liberties and civil rights cases such as Brown v. Board
of Education, 347 U.S. 483 (1954), in which fact-
based briefs about the impact of segregated education
on young children helped persuade the Supreme
Court to strike down the “separate but equal”
standard.

Brandeis also believed that law must be moral in
order to be valid, and that attorneys had an obligation
to work on behalf of the people rather than only as
employees for wealthy corporations. This conviction
led him to involve himself in public causes, beginning
with a ten-year fight against Boston Elevated Railway’s
attempt to acquire a monopoly over Boston’s trans-
portation system. He redesigned Massachusetts™ utili-
ties laws; invented Savings Bank Life Insurance so that
workers could provide for their families; designed
much of President Woodrow Wilson’s antitrust pol-
icy; advised President Franklin D. Roosevelt to enact

Louis Dembitz Brandeis was an innovator in the law who
articulated the basis for the Supreme Court’s strong pro-
tection of privacy and speech. (Library of Congress)

unemployment insurance; and advocated legalization
of unions, minimum-wage and maximum-hours laws,
public ownership of Alaska’s natural resources, and
public works projects during the depression of the
1930s. His decision not to accept fees for his efforts
on behalf of the public helped create the American
pro bono (“for the public good”) tradition in the law
and led to the media’s dubbing him the “people’s
attorney.”

In the early days of their partnership, Brandeis and
Warren had been incensed at the way journalists vi-
olated socialite Warren’s privacy. In reaction, they
wrote an article arguing that the law had to protect
individual privacy and the right “to be let alone.”
Their article is generally credited with being one of
the most influential law review articles ever published,
and it is still cited today in cases involving issues from
abortion and gay rights to wiretapping and the right
against unreasonable searches and seizures.

Brandeis carried his fact-based jurisprudence to the
U.S. Supreme Court when Woodrow Wilson ap-
pointed him to that tribunal in 1916. There he re-
peatedly voted against “bigness” in government, for



example in Mpyers v. United States, 272 U.S. 52
(1927), and Louisville v. Radford, 295 U.S. 590
(1935); and in business, for example in Bedford Cut
Stone Co. v. Journeymen Stone Cutters Association, 274
U.S. 37 (1927), and Quaker City Cab v. Pennsylvania,
277 U.S. 389 (1928). Yet he maintained in Liggert
Co. v. Lee, 288 U.S. 517 (1933), that state govern-
ments needed the freedom to experiment with solu-
tions to contemporary societal problems. He favored
judicial restraint and, in Ashwander v. Tennessee Valley
Authorizy, 297 U.S. 288 (1936), established tightly
self-limiting criteria for Supreme Court involvement
in constitutional litigation.

Brandeis also continued to emphasize privacy.
When the Court upheld what it saw as the govern-
ment’s constitutional power to wiretap at will, he dis-
sented, writing in Olmstead v. United States, 277 U.S.
438 (1928), that the founding fathers had included
the “right to be let alone” in the Constitution even
though the word privacy was not mentioned in that
document. The right to privacy, he insisted, had to
be interpreted broadly. “Beliefs, thoughts, emotions
and sensations” had to be protected from government
intrusion because the free flow of ideas was crucial to
a democratic nation.

His approach to privacy reflected Brandeis’s dem-
ocratic ideal. One colleague described him as an “im-
placable democrat”; another commented that to
Brandeis, “democracy is not a political program. It is
a religion.” His formulation of democracy emphasized
the rights of the individual, particularly as they af-
fected human dignity and the ability to participate in
the democratic process. Convinced that free speech
was an absolute necessity if citizens were to have access
to ideas and be able to make intelligent choices among
them, he dissented in a number of 1920 cases and
argued that unpopular and even potentially dangerous
views had to be permitted in order to preserve de-
mocracy; examples of these cases include Schaefer .
United States, 251 U.S. 466 (1920); Pierce v. United
States, 252 U.S. 239 (1920); and Gilbert v. Minnesota,
254 U.S. 325 (1920). The culmination of his writing
about speech came in his opinion in Whitney v. Cal-
ifornia, 274 U.S. 357 (1927), in which he eloquently
asserted that the expression of obnoxious ideas did not
constitute a “clear and present danger” to society
unless it included a call to immediate illegal action.
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The Court did not adopt his reasoning until 1969, in
Brandenburg v. Ohio, 395 U.S. 444, but the Brandeis
approach then became the philosophical basis for
today’s uniquely permissive American speech
jurisprudence.

When Brandeis resigned from the Court in 1939,
he left behind a tradition of lawyers contributing their
efforts to public service; a jurisprudence based on in-
terpreting the Constitution in light of societal facts;
views of privacy and free speech that gradually became
the law of the land; an emphasis on individual dignity;
and a certainty that given the efforts of active demo-

crats, liberty would indeed prevail.
Philippa Strum
See also: Right to Privacy; Whitney v. California.
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Brandenburg v. Ohio (1969)

Brandenburg v. Ohio, 395 U.S. 444 (1969), estab-
lished the current judicial standard for assessing
whether specific speech constitutes a societal danger
so as to lose its protection under the First Amendment
to the Constitution.

“If our President, our Congress, our Supreme
Court, continues to suppress the white, Caucasian
race, it's possible that there might have to be some
revengeance taken,” Clarence Brandenburg declared at
a Ku Klux Klan rally held on an Ohio farm. “We are
marching on Congress July the Fourth.” The twelve
other hooded figures at the demonstration, some of
them armed, proceeded to burn a large wooden cross.
“Bury the niggers,” someone called out. “Send the
Jews back to Israel.” Brandenburg was subsequently
convicted by Ohio for advocating violent or otherwise
unlawful means of accomplishing political or eco-
nomic reform.
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The question before the U.S. Supreme Court,
when Brandenburg appealed his conviction, was
whether the law violated the right to free speech pro-
vided by the Constitution’s First Amendment. Under
that provision, “Congress shall make no law...
abridging the freedom of speech, or of the press; or
the right of the people peaceably to assemble,” and
the Supreme Court had held in Gitlow v. New York,
268 U.S. 652 (1925), that its prohibitions were ap-
plicable via the Fourteenth Amendment to the states
as well as to the federal government. Six years earlier,
Justice Oliver Wendell Holmes had written for the
Court in Schenck v. United States, 249 U.S. 47 (1919),
that words could be punished if they were “of such a
nature as to create a clear and present danger that they
will bring about the substantive evils that Congress
has a right to prevent.” He did not, however, define
how “clear” or how “present” the danger had to be.
In 1927, in Whitney v. California, 274 U.S. 357, the
Court stated that the First Amendment did not pro-
hibit the states from punishing those whose utterances
were “inimical to the public welfare” or “tending to
incite to crime” or to overthrow of the government,
and it upheld a California law similar to the one in
Ohio.

In using the words “tending to incite to crime,”
the majority in Whitney emphasized the tendency that
speech might have to encourage impermissible acts,
thereby maximizing the power of the government to
limit speech. In a concurring opinion that read much
like a dissent, Justice Louis D. Brandeis argued that
speech had to be permitted unless it “would produce,
or is intended to produce, a clear and imminent dan-
ger of some substantive evil.” He in effect changed
the “present” of the “clear and present danger” test to
“imminent,” substituting an emphasis on the imme-
diacy of the danger of criminal or subversive activity
for a possible tendency to create a danger at some time
in the future. By the time of Whitney, Justice Holmes
had rethought his approach to speech articulated in
Schenck, and he joined Brandeis’s opinion. It was
nonetheless the majority’s opinion in Whitney and the
“bad-tendency” test that Ohio argued should control
when Brandenburg reached the Supreme Court.

In Brandenburg, however, the Court endorsed Jus-
tice Brandeis’s view and overruled Whitney. The First

Amendment does not permit a state to criminalize
advocacy “except where such advocacy is directed to
inciting or producing imminent lawless action and is
likely to incite or produce such action,” the Court
wrote. It pointed out that films of the rally, made by
a local television station at the invitation of the dem-
onstrators, showed that the only people present were
the Klansmen themselves and the journalists; no one
else was there to be influenced. No immediate action
was discussed, so it could not be successfully argued
that the speech constituted an incitement to imme-
diate criminal activity. Assembling with others for the
purpose merely of advocating political and economic
change, the Court said, did not meet the test of im-
minent danger.

The Court’s opinion was handed down per curiam
(for the entire Court), which is a procedure the jus-
tices normally use only for noncontentious holdings.
They thereby signaled their belief that Whitmey and
the bad-tendency test had been, in the Court’s words,
“thoroughly discredited” although not specifically
overruled in the preceding years. There had been good
reason for Brandenburg to believe that the justices
would overturn his conviction, in spite of Whitney.
The Court had upheld severe limitations on speech in
the early years of the Cold War, but by the late 1950s
and 1960s, it had begun striking such restrictions
down, for example in Yates v. United States, 354 U.S.
298 (1957); Noto v. United States, 367 U.S. 290
(1961); Aptheker v. Secretary of State, 378 U.S. 500
(1964); and Keyishian v. Board of Regents, 385 U.S.
589 (1967). The Court had come to believe that de-
mocracy was best served by the free flow of ideas,
however obnoxious, and that the electorate possessed
the ability to sort out the good ones from the bad.

Since Brandenburg, the Court has adhered to the
imminent-danger test as the criterion to be used when
allegedly dangerous speech is at issue.

Philippa Strum
See also: Bad-Tendency Test; Clear and Present Dan-

ger; Gitlow v. New York; Schenck v. United States;
Whitney v. California.
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Branzburg v. Hayes (1972)

Branzburg v. Hayes, 408 U.S. 665 (1972), combined
three similar controversies that pitted state interests in
the enforcement of criminal law against First Amend-
ment protections extended to the press. In all three
cases, reporters were summoned to testify in grand
jury proceedings and to disclose information obtained
while gathering information for stories. Paul Branz-
burg, a reporter for the Louisville Courier-Journal, had
witnessed other individuals using marijuana and mak-
ing hashish from marijuana. Paul Pappas, a television
reporter assigned to cover civil disturbances in New
Bedford, Massachusetts, gained access to a meeting of
the Black Panthers, a political party that seeks to fight
oppression and discrimination, particularly oppression
based upon race. A New York Times reporter, Earl
Caldwell, had also gained access to meetings of the
Black Panthers.

During the 1960s and 1970s, many considered the
Black Panthers to be militant and viewed the party as
a potential instigator of civil disturbance and rioting.
Some chapters of the Black Panthers were suspected
of targeting high-level political officials, including the
president. In all three cases dealt with in Branzburg,
state authorities believed the reporters possessed in-
formation that could assist in criminal investigation,
thus forwarding the public interest.

In its five—four decision, the Court held that news
reporters enjoy no constitutional immunity from be-
ing compelled to testify in criminal proceedings, un-
less the state legislatures choose to afford them such
immunity by statute. In short, if the state has no law
protecting reporters and their sources, they may not
look to the Constitution to avoid testifying.

Justice Byron R. White authored the opinion of the
Court, which was joined by Chief Justice Warren E.
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Burger and Justices Harry A. Blackmun, Lewis E
Powell Jr., and William H. Rehnquist. Justice White
noted that when the state limits speech or curtails
freedom of the press, the fundamental right of the
individual or the press must be balanced against the
state’s interest that requires the restriction. There were
two questions to be answered. First, was the state ac-
tually limiting the freedom of the press? Second, was
the state’s interest in doing so sufficiently compelling
to justify a restriction?

The majority opinion held that requiring reporters
to respond to grand jury subpoenas did reach the level
of endangering the ability of the press to gather news,
inform the public, and criticize government officials.
After reviewing prior decisions regarding freedom of
the press, Justice White concluded that no precedent
suggested that reporters should be immune from the
general laws, which would compel any other citizen
to appear in like circumstances. The state imposed no
direct burden upon news reporting, and, if it did, the
state’s interests in curtailing drug use, preventing civil
disturbance, and protecting public safety were too
important to yield to a vague claim that informant
disclosures might be chilled by the reporters’ appear-
ance. In fact, Justice White contended, to employ a
“balancing” test weighing the state’s interests against
the burden imposed on the press would be to usurp
the rightful power of the legislature. The legisla-
ture, the branch charged with making the laws, made
no distinction among criminal laws and did not deem
some less significant than others. For the Court,
whose role is to interpret the law, to weigh the im-
portance of a particular law would be an impermis-
sible intrusion into the jurisdiction of the legislature.
All three reporters would be required to respond to
the subpoenas and appear before the grand jury.

Four justices—William O. Douglas, Potter Stew-
art, Thurgood Marshall, and William J. Brennan Jr.—
dissented, with Justices Douglas and Stewart author-
ing opinions. Justice Douglas noted that the First
Amendment was presented in the most absolute of
terms and should not be “balanced” against mere in-
terests. Because of the preferred position of the press
in the Constitution, the Court should protect it
against government actions that could limit its ability
to inform the public and criticize the government.
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Justice Stewart’s opinion, joined by Justices Marshall
and Brennan, attacked the majority position on sim-
ilar grounds, accusing the Court of insensitivity to the
critical role of the press. A number of states agreed
with the dissenters, enacting shield laws that provided
journalists with statutory protection against being sub-
poenaed to testify.

The Branzburg holding, with its articulated defer-
ence to the legislature, reflects the beginning of a shift
from the decisions of the Court in the 1960s. Prior
Court holdings had preferred the rights of the indi-
vidual over law enforcement needs, regardless of
whether the individual in question was the accused or
a reporter with information. This Court deferred to
the legislative judgment and considered the needs of
law enforcement to be a public interest that could not
yield to speculative claims regarding the ruling’s po-
tential effect on the news-gathering function of the
press.

Sara Zeigler
See also: Chilling Effect; First Amendment.
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Bray v. Alexandria Women’s

Health Clinic (1993)

In Bray v. Alexandria Women’s Health Clinic, 506 U.S.
263 (1993), the U.S. Supreme Court ruled that an-
tiabortion protesters could not have their activities en-
joined as illegal conspiracies to deny the civil rights of
women seeking abortions. Two main civil liberty is-
sues underlie Bray. The first is the concern for
women’s ability to access the right to abortion first
guaranteed by the Court in Roe v. Wade, 410 U.S.
113 (1973). Second is the concern for the First

Amendment rights to free speech for antiabortion
protesters.

The National Organization for Women (NOW)
and various abortion clinics in the Washington, D.C.,
area originally brought Bray to enjoin the antiabortion
organization Operation Rescue (OR) and six of its
members from blocking the entrances to abortion
clinics. Operation Rescue appealed the injunction on
the grounds that the federal Civil Rights Act of 1871,
commonly referred to as the Ku Klux Klan Act (Klan
Act), under which the injunction was granted was im-
properly applied to their activities. In addition, OR
claimed that any regulation of their activities should
be conducted under state law, not federal law.

The Klan Act prohibits private parties from con-
spiring to deprive any persons or class of people of
their civil rights. NOW argued that the clinic block-
ades performed by OR were similar to conspiracies
and acts of intimidation used by the Ku Klux Klan
to deprive blacks of their civil rights. In addition,
NOW argued that state law was insufficient to protect
the rights of the abortion clinics’ potential clients, and
that states needed the help of the federal government
in handling the large-scale disruptions caused by OR
protests.

Obtaining injunctions was part of the abortion-
rights movement’s efforts to defend against the in-
creasingly aggressive tactics of antiabortion protest
groups such as OR. If the injunction in Bray were
overturned due to the inapplicability of the Klan Act,
the abortion-rights movement would lose a weapon
against antiabortion protest groups in its fight to pro-
tect the right to abortion. Conversely, if the injunction
were upheld, OR, which was already experiencing in-
ternal organizational conflict, and other antiabortion
groups would be faced with increasing legal and fi-
nancial barriers to continuing their protests against
abortion.

The Supreme Court first heard oral argument for
Bray in October 1991 but announced in June 1992
that it would rehear the case in the next term. This
unusual step prompted some to speculate that the
conservative Court was protecting the George H.W.
Bush administration from the impact of the decision
until after the 1992 presidential election. It is more
likely that since only eight of the usual nine justices
heard the argument, due to Justice Thurgood Mar-



shall’s October 1991 retirement, the Court was evenly
split after the first round of arguments and wanted to
rehear the case with a full panel of justices.

In its majority opinion decided January 13, 1993,
the Court announced that the Klan Act was inappli-
cable to OR. First, the Court determined that neither
women seeking abortions, nor women in general,
qualified as a protected class of people in the terms
intended by the Klan Act. Second, even if one as-
sumed that women seeking abortions, or women in
general, qualified as a protected class, the Court de-
clared that OR was not conspiring to deny them of
civil rights intended to be protected against interfer-
ence by private citizens.

Operation Rescue heralded the victory as forward-
ing its cause, but the celebration was short-lived. In
1994, Congress passed the Freedom of Access to
Clinic Entrances Act, which limited Bray’s impact by
creating federal regulations for protests at abortion
clinics.

Joshua C. Wilson
See also: First Amendment; Roe v. Wade.
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Brennan, William J., Jr.

(1906-1997)

William J. Brennan Jr. was appointed to the U.S. Su-
preme Court in 1956 by President Dwight D. Eisen-
hower and served until 1990. Justice Brennan is
considered to be one of the most influential and lib-
eral justices ever to sit on the Court. He was author
of numerous opinions that brought major transfor-
mation to American law in the second half of the
twentieth century.

Born to Irish Catholic immigrants in Newark, New
Jersey, William Brennan attended a parochial gram-
mar school and graduated from a public high school.
His upbringing in a family of modest means would
leave a mark upon the future Court justice in two
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ways. First, he developed the discipline of having to
work and hold jobs while attending school. Second,
the lessons of working-class struggles shaped his view
on the law, leading him to emphasize that it and legal
institutions needed to protect the rights and liberties
of people.

Upon graduation from high school, Brennan at-
tended the Wharton School of Business at the Uni-
versity of Pennsylvania. After graduation, he married
Marjorie Leonard and then attended Harvard Law
School on a scholarship in 1930. Although a good
student—graduating in the top 10 percent of his
class—he was not the star of his class, and one of his
professors, Felix Frankfurter, also a future Supreme
Court justice, initially was skeptical when Brennan
joined the Court.

After graduation Brennan practiced labor law with
a New Jersey firm until World War II. During the
war he assisted Secretary of War Robert Patterson with
procurement and labor matters, and he was eventually
discharged as a colonel. When the war ended he re-
joined his firm and became involved with efforts to
reform the New Jersey court system. This work gained
him notice by the governor, who appointed him to
be a state superior court judge in 1949. In 1950 he
was elevated to the appellate division and then in
1952 made a justice on the New Jersey Supreme
Court.

Brennan’s elevation to the U.S. Supreme Court is
an often-told story of how President Eisenhower, fac-
ing a possible tough reelection to a second term in
1956, stated that he wanted to get a Catholic from
the Northeast on the Court to shore up political sup-
port among key constituencies. Senate approval was
nearly unanimous, except for Senator Joseph McCar-
thy (of House Un-American Activities Committee
fame), and Brennan replaced retiring Justice Sherman
Minton. Little of the record Brennan made on the
New Jersey Supreme Court portended that he would
become one of the most liberal justices on the Court
during the 1950s and 1960s when Earl Warren was
chief justice. Indeed, “the Warren Court” became a
battle cry for conservatives who were trying to stem
the tide of so-called liberal causes, such as civil rights,
due process, and equal protection. Years later when
Eisenhower was asked if he had made any mistakes as
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president, he replied two, and both of them (Brennan
and Warren) were on the Supreme Court.

During Justice Brennan’s thirty-four years on the
Court, he articulated a judicial philosophy that placed
respect for human freedom and dignity at the center
of his jurisprudence. Brennan felt that interpretation
of the Constitution must respect the concept of dig-
nity and freedom that individual liberties and rights
were meant to protect, and his opinions demonstrate
that commitment.

Opver the course of his career, Justice Brennan par-
ticipated in nearly 1,400 opinions. He wrote 425 ma-
jority opinions for the Court, as well as 220
concurring, and 492 partial or full dissents. His
greatest skill resided not so much in his intellectual
brilliance (which was nonetheless still significant) but
in his ability to forge coalitions and convince other
justices to go along with him. Reputedly, every year
he would welcome his new law clerks with a talk dur-
ing which he held up five fingers—telling them that
the rule of five (a majority vote of the nine justices)
was what it took to get things done on the Court.
His skills at majority building were so good that many
analysts consider him the real leader of the Warren
Court in terms of forging the coalitions that articu-
lated many of its most famous decisions. Further,
many credit Brennan’s skills in preventing the Court
under Chief Justice Warren E. Burger from reversing
these opinions as the Court became more conserva-
tive. Even late in his tenure as justice when the Court
under Chief Justice William H. Rehnquist had be-
come decidedly more conservative, Brennan managed
to forge liberal rulings in cases such as Zexas v. John-
son, 491 U.S. 397 (1989) (striking down on First
Amendment grounds a state law that made it illegal
to burn flags as a form of political protest), and Metro
Broadcasting Co. v. Federal Communications Commis-
sion, 497 U.S. 547 (1990) (upholding a federal policy
to favor minority ownership of broadcast licenses).

Justice Brennan’s majority opinions read like a
greatest-hits collection of recent Supreme Court rul-
ings. In Baker v. Carr, 369 U.S. 186 (1962), he led
the Supreme Court to reverse precedent and rule that
legislative redistricting and reapportionment were jus-
ticiable matters that the Court could hear. In New
York Times Co. v. Sullivan, 376 U.S. 254 (1964), he

wrote for the Court in placing First Amendment lim-

its on libel, making it easier for newspapers and the
media to print news and criticize public officials.

Other significant majority opinions Justice Brennan
wrote include Kazenbach v. Morgan, 384 U.S. 641
(1966) (upholding the 1965 Voting Rights Act); Penn
Central Transportation Co. v. City of New York, 438
U.S. 104 (1978) (upholding historic preservation
laws); Goldberg v. Kelly, 397 U.S. 254 (1970) (man-
dating due process procedures for persons being
denied government welfare payments); Shapiro w.
Thompson, 394 U.S. 618 (1969) (upholding the right
of interstate travel and striking down state durational
residency requirements for welfare); and Eisenstads v.
Baird, 405 U.S. 438 (1972) (striking down state laws
that made it illegal to sell birth control devices to
unmarried couples, as being a violation of their pri-
vacy rights). Justice Brennan, joined by his long-term
colleague Justice Thurgood Marshall, also frequently
dissented against the death penalty, stating in both
Furman v. Georgia, 408 U.S. 238 (1972), and Gregg
v. Georgia, 428 U.S. 153 (1976), that capital punish-
ment was cruel and unusual punishment and therefore
unconstitutional.

Beyond the influence Justice Brennan had on the
Court, he was also instrumental, by way of a 1976
law review article, in urging state courts to use their
constitutions to preserve the legacy of protection for
individual rights that the Court started during the
tenure of Chief Justice Warren but that began slipping
under Chief Justice Burger. Brennan also was the focal
point of many conservatives who attacked the Su-
preme Court as being too activist. During the 1980s,
Justice Brennan and Ed Meese, U.S. attorney general
in President Ronald Reagan’s administration, were
embroiled in battles over how to interpret the Con-
stitution, with Meese seeking to place limits on what
the Court could do and how it should read rights in
a very limited fashion. Needless to say, Brennan did
not yield to Meese or other conservative critics, fight-
ing for his views until he left the Court in 1990.

Opverall, Justice Brennan’s legacy on the Court and
law is immense. He helped redefine the law in areas
such as privacy, defendants’ rights, procedural due
process, land use, and many others. Even now, many
years after his Court service, his opinions form the
basis of much of contemporary constitutional law. On
most lists, Justice Brennan is included as one of the



ten best individuals ever to sit on the U.S. Supreme
Court.

David Schultz
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Breyer, Stephen G. (b. 1938)

On August 3, 1994, Stephen Breyer became the
108th justice to sit on the U.S. Supreme Court. Born
August 15, 1938, the California native earned bach-
elor’s degrees at Stanford University and Oxford Uni-
versity and his law degree at Harvard Law School,
where he also later taught. Before he joined the Court,
Breyer was chief counsel for the Senate Judiciary
Committee, served on the U.S. Sentencing Commis-
sion, and sat on the U.S. Court of Appeals for the
First Circuit. Justice Breyer has written books focusing
on administrative law and regulatory policy.

Justice Breyer’s holdings on civil liberties reflect
pragmatic centrism. His support of civil liberties is
driven by his desire for balance and proportionality.
In two recent Fourth Amendment cases, Justice Breyer
authored opinions rejecting civil libertarian argu-
ments. Regarding the privacy of public school stu-
dents, Board of Education v. Earls, 536 U.S. 822
(2002), the Supreme Court upheld mandatory drug
testing of students participating in extracurricular ac-
tivities. Justice Breyer concurred, observing that the
policy represented a reasonable effort by the school to
respond to the drug epidemic among teens.

Bond v. United States, 529 U.S. 334 (2000), pre-
sented a search and seizure question involving police
conduct. The Court held that police officers were
prohibited from manipulating bus passengers’ soft-
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sided carry-on luggage to determine its contents.
Justice Breyer dissented, arguing that such activity
was permissible because a public transportation pas-
senger could not reasonably expect that he could store
such luggage physically undisturbed in a shared
compartment.

Justice Breyer was more sympathetic to civil liber-
tarians on issues involving the Sixth Amendment’s
Confrontation Clause, which protects the right of de-
fendants to confront their accusers. In Gray v. Mary-
land, 523 U.S. 185 (1998), he wrote for a majority
holding that merely substituting blank spaces for the
names of criminal codefendants renders an otherwise
unimpeachable confession inadmissible unless the
confessor is subject to cross-examination. He deemed
the blank spaces directly accusatory, just as incrimi-
nating as pointing to the defendant in open court.
Therefore, the implicated codefendant had the con-
stitutional right to confront his accuser.

Justice Breyer spoke for a Court majority in Easley
v. Cromartie, 532 U.S. 234 (2001), a recent case in-
volving voting rights and race-conscious political re-
districting. The Court concluded that although race
may serve as a consideration in drawing district lines
to create a majority-minority district, it cannot func-
tion as the preponderant consideration. However, be-
cause the relationship between race and party
identification is strong, challengers of districting plans
must satisfy a demanding burden in order to dem-
onstrate that race was an impermissibly persuasive
factor.

The Bill of Rights preserves individual liberties by
imposing specific restrictions on governmental action.
Justice Breyer recognizes that courts do not adjudicate
in a vacuum; consequently, he strives to balance those
restrictions against societal interests. In Justice Breyer’s
view, complex societal questions are appropriately re-
solved by citizen participation in the democratic pro-
cess rather than by having governmental institutions
impose solutions on society. Premature intrusion by
courts risks preemption of the democratic process; ju-
dicial restraint promotes democratic principles.

Melanie K. Morris

See also: Fourth Amendment; Sixth Amendment.
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Bryan, William Jennings
(1860-1925)

The leader of the Democratic Party for a generation
in the late nineteenth and early twentieth centuries,
William Jennings Bryan ran for president three times
and served as secretary of state in the administration
of President Woodrow Wilson (1913-1921). Bryan
was a champion of the rights of ordinary Americans

Y

and was a vocal conservative Christian. His public life
spanned the era from the populist movement of the
1890s to the Scopes monkey trial of 1925 in Tennes-
see. His admirers saw him as a true “man of the
people.”

Bryan was born in Illinois and became an attorney
in the early 1880s. Soon thereafter, he moved to Lin-
coln, Nebraska, where he won election to the U.S.
House of Representatives in 1890 and 1892. After his
congressional tenure ended, Bryan published a news-
paper and continued to speak out on issues of im-
portance to his readers in the Great Plains region.
Meanwhile, hard economic times led western farmers
to create the Populist (or People’s) Party in the early
1890s as an alternative to the Democrats and Repub-
licans. The Populists wanted the U.S. government to

William Jennings Bryan is most noted for his participation in the “monkey trial” of John Scopes, in which Bryan defended
a Tennessee law that made the teaching of evolution illegal. (Zibrary of Congress



address economic issues affecting the American West,
which they thought was being hindered by adherence
to a gold standard. They believed that this valuation
standard made it difficult for farmers to obtain credit
from banks.

Bryan thought the Democratic Party should adopt
policies supported by the Populists. The majority of
Democrats, however, lived in the eastern United
States and ignored—as did Republicans—the “polit-
ical prairie fire” that populism was spawning. Leaders
of both parties argued that western farmers had re-
ceived all the help they deserved from the U.S. gov-
ernment, including free land and railroads. In 1896,
however, delegates to the Democratic National Con-
vention defied their party’s leaders; they adopted a
platform supporting many aspects of the Populist
agenda, and after Bryan delivered his famous Cross of
Gold speech advocating the coining of silver (an in-
flationary measure), they nominated him as the party’s
presidential candidate. The Populists decided to join
forces with the Democrats by nominating Bryan as
well.

Bryan lost the 1896 election, in part because many
eastern Democrats refused to support him. His cam-
paign, however, along with those of 1900 and 1908
(when he was also the Democratic nominee) helped
convert the Democratic Party into the reform orga-
nization it continued to be throughout the twentieth
century. Bryan supported the 1912 presidential nom-
ination of New Jersey governor Woodrow Wilson;
once elected, Wilson rewarded Bryan, who had op-
posed U.S. imperialism in the Spanish-American War,
by appointing him secretary of state. Bryan resigned
his cabinet position in 1915 in a dispute with Wilson
over how to respond to Germany’s sinking of the Lu-
sitania, a British ship on which many American va-
cationers were passengers.

Bryan’s final appearance on the stage of U.S. his-
tory occurred in 1925 when he went to Tennessee to
help prosecute John Thomas Scopes for violating a
law prohibiting the teaching of evolution in that
state’s public schools. A conservative Protestant,
Bryan believed in the literal, fundamentalist interpre-
tation of the Bible. Many observers believed that the
man who had been such an eloquent spokesman for
western farmers was trampling on Scopes’s right to
free speech and academic freedom. The national
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media representatives covering the trial universally rid-
iculed Bryan. Perhaps exhausted from the pressures
of the case, which had featured a grueling cross-
examination of Bryan by attorney Clarence Darrow,
Bryan died in Knoxville, Tennessee, five days after the

trial ended.
Roger D. Hardaway
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Buchanan v. Warley (1917)

The U.S. Supreme Court’s decision in Buchanan v.
Warley, 245 U.S. 60 (1917), marked one of the first
successful attacks on segregationist policies in the
United States. Its outcome, however, was based on
libertarian respect for property rights rather than on
a desire to ensure that all citizens received the equal
protection of the laws, a right protected by the Equal
Protection Clause of the Fourteenth Amendment to
the Constitution. That line of thinking ultimately
would become the basis for most of the later successful
attacks on segregation.

William Warley, the president of the Louisville,
Kentucky, chapter of the National Association for the
Advancement of Colored People (NAACP), con-
tracted with Charles Buchanan, a white real estate
agent, to buy a residential lot. The block on which
the lot was located contained residences of eight white
families and two black families. The city of Louisville,
however, refused to grant the deed under a city or-
dinance preventing blacks from moving into neigh-
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borhoods in which whites owned a majority of the
residences (and vice versa). Warley claimed the con-
tract was thus invalid, and Buchanan then sued for
breach of contract. The Kentucky Court of Appeals
upheld the ordinance and ruled the contract unen-
forceable, but the U.S. Supreme Court struck it down
as the deprivation of a property right without due
process of law as required by the Fourteenth
Amendment.

The city attempted to justify the ordinance as a
valid exercise of the government’s police power in or-
der to prevent racial strife, which might occur if blacks
and whites lived together in the same neighborhoods.
It also argued that the “separate but equal” holding of
Plessy v. Ferguson, 163 U.S. 537 (1896), controlled the
disposition of the case. A unanimous Supreme Court,
however, rejected both arguments and declared that
racial zoning was unconstitutional. First, Justice Wil-
liam R. Day rejected the argument that the decision
in Plessy was controlling by noting that Plessy had dealt
only with the reasonable accommodation of separating
races and not with the outright denial of a right, es-
pecially a property right, which was at issue in this
case. Then, Justice Day stated that the police power
rationale could not serve to deny fundamental prop-
erty rights protected by the Constitution, namely the
right to alienate (transfer) property freely. Although
he noted in the opinion that promoting the public
peace by preventing potential racial conflicts was a
desirable goal, he ultimately concluded that such a
goal could not be accomplished by infringing upon
rights guaranteed by the Constitution. Moreover, he
openly called into question the validity of the ordi-
nance’s rationale by pointing out an exception in the
ordinance allowing black servants to live in white
homes and by noting that the ordinance did not pro-
hibit nearby residences owned by different races as
long as they were on different blocks.

In the wake of the Buchanan decision, the NAACP
successfully used the Supreme Court’s libertarian “de-
fense of property rights” argument to overturn similar
segregationist housing ordinances in other cities,
though some cities continued to pass racial zoning
ordinances until the 1940s. The Buchanan decision
did not end legal residential segregation, however, be-
cause it did not apply to private racially restrictive
covenants in land sales, which were not ruled illegal

until 1953. By that time, the Supreme Court had also
relaxed its scrutiny of limitations on property rights
and was becoming more concerned with the protec-
tion of civil rights and the overall assurance of equal
protection under the laws. Nonetheless, the Court’s
Buchanan-era view of property rights as fundamental
and substantively protected by due process allowed the
NAACP and other groups to help end government-

mandated residential segregation in the United States.
James McHenry
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Buck v. Bell (1927)

In 1924, Virginia passed a law that legalized the prac-
tice of sterilizing persons in mental institutions, and
three years later, in Buck v. Bell, 272 U.S. 200 (1927),
the U.S. Supreme Court upheld the law. Its opinion
promoted views closely akin to social Darwinism, the
extension of Charles Darwin’s theory of natural selec-
tion, or “survival of the fittest,” to the social arena.
The state’s legislative intent was to prevent the men-
tally disadvantaged from reproducing and passing
their mental disabilities to future generations.

Under the law, mental institutions followed specific
procedures for the sterilization of patients. The su-
perintendent recommended sterilization of a patient
to the board of directors and then informed the pa-
tient and the patient’s guardian of the decision. The
patient had an opportunity to be heard by the board
of directors. If the board concluded that the patient
should be sterilized, the patient had thirty days to
appeal the decision to the state courts. If the patient
was sterilized, the institution released the patient,
since that individual no longer posed a genetic threat
to society.



The year Virginia passed the law, an eighteen-year-
old institutionalized woman brought her case to the
Virginia Circuit Court, challenging its constitution-
ality. Carrie Buck’s guardians had placed her in the
Virginia State Colony for Epileptics and Feeble-
Minded after she was raped. Carrie gave birth to a
daughter while living in the institution, where her
mother also resided. Although recent information sug-
gests that Carrie was not mentally deficient, doctors
characterized both women as having the mental ca-
pabilities of a young child. The superintendent, Dr.
Albert Priddy, replaced by John H. Bell in 1925, de-
termined that Carrie Buck’s child would be mentally
impaired, so he asked the board to approve Carrie’s
sterilization.

Irving Whitehead, a retired board member, repre-
sented Carrie. Whitehead argued that forced sterili-
zation could never be constitutional and that the law
violated equal protection since it did not forcibly ster-
ilize mentally unstable persons not confined to insti-
tutions. The Supreme Court dismissed Whitehead’s
arguments, choosing to focus on procedural due
process.

The Court, in an eight—one opinion written by Jus-
tice Oliver Wendell Holmes Jr., affirmed the law. The
Court held that Carrie Buck had been afforded due
process and reasoned that society’s future benefit from
Carrie’s sterilization outweighed her right to bear chil-
dren. Holmes’s decision promoted genetic selection,
and approximately twenty-five states enacted similar
laws for the sterilization of persons in mental insti-
tutions within the next three years. Carrie Buck was
one of 60,000 people sterilized in the United States
after the Court’s decision. Nazi Germany also relied
on the Court’s decision in forming and defending its
genetic laws designed to produce a master race. Al-
though the practice was continued in America until
the 1970s, the eugenics movement largely lost its ap-
peal after World War II.

The Court has never officially overturned this in-
famous case; however, the 1942 decision of Skinner v.
OFklabhoma, 316 U.S. 535, that declared forced steril-
ization of repeat criminal offenders unconstitutional
has been subsequently applied to other forced sterili-
zations. In Skinner, the Court accepted the equal pro-
tection argument that it had previously rejected and
declared the right to bear children fundamental,
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subject to strict scrutiny by the courts. Today, Buck
remains at odds with the development toward privacy
rights and personal liberties not only in Skinner but
also in cases involving birth control and abortion.

Virginia L. Vile
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Buckley v. Valeo (1976)

In Buckley v. Valeo, 424 U.S. 1 (1976), the U.S. Su-
preme Court, with varying votes on a range of issues,
upheld provisions of the Federal Election Campaign
Act (FECA) of 1971 as amended in 1974 but in-
validated several other provisions. The case posed
important questions under the First Amendment to
the Constitution, particularly that amendment’s pro-
tections for freedom of speech and freedom of
association.

As a result of the Watergate affair (the bungled
1972 burglary of Democratic National Committee
headquarters in the Washington, D.C., Watergate
apartment complex by individuals who had ties to
President Richard M. Nixon, plus the subsequent at-
tempted cover-up of White House involvement, all of
which led to Nixon’s resignation in 1973), and in an
attempt to rid political campaigns of corruption by
restricting financial contributions to candidates, Con-
gress amended FECA in 1974 and passed the Presi-
dential Election Campaign Fund Act (PECFA).
PECFA set limits on the amount of money an indi-
vidual could contribute to a single campaign, and it
required the reporting of contributions above a certain
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amount. In addition, the Federal Election Commis-
sion (FEC) was established to enforce the statute.

In January 1975, Senator James L. Buckley (R-NY)
filed suit in U.S. District Court for the District of
Columbia charging that FECA and PECFA were un-
constitutional on several grounds. The defendants in-
cluded Francis R. Valeo, who as secretary of the U.S.
Senate was an FEC member, and the newly created
FEC itself.

The district court, in accordance with FECA pro-
visions, certified the constitutional questions in the
case to the U.S. Court of Appeals for the D.C. Cir-
cuit. In August 1975 that court ruled to uphold the
great majority of FECA’s substantive provisions with
respect to contributions, expenditures, and disclosure.
On appeal to the U.S. Supreme Court, among the
questions presented was whether limits placed on elec-
toral expenditures by the FECA violated the rights to
freedom of speech and freedom of association as pro-
vided under the First Amendment.

The Court upheld the constitutionality of provi-
sions setting limitations on contributions by individ-
uals to candidates for federal office, the disclosure and
recordkeeping requirements, and the public financing
of presidential elections. The Court struck down pro-
visions setting limits on expenditures by candidates
and their committees, except for presidential candi-
dates who accepted matching public funds.

With respect to the contribution limits, the Court
held they constituted one of the law’s primary weap-
ons against the reality or appearance of improper in-
fluence stemming from the dependence of candidates
on large campaign contributions. In contrast to the
ruling on contribution limits, the Court found that
the FECA expenditure limit imposed substantial re-
straints on political speech and therefore was a viola-
tion of First Amendment protections.

The appellants had claimed the reporting and dis-
closure requirements constituted a violation of their
rights to free association under the First Amendment.
The Court recognized that disclosure could seriously
infringe on freedom of association, but concluded the
government had a compelling interest in helping vot-
ers evaluate candidates by informing them of the
sources and uses of campaign funds as well as deter-

ring corruption or the appearance of corruption by
making public the names of significant donors.

In upholding the public financing of presidential
campaigns through the voluntary checkoff system, the
Court ruled that it was constitutionally valid to re-
quire that a presidential candidate agree to an expen-
diture limit as a condition for receiving public
funding.

The holdings of the Court with respect to contri-
butions and expenditures were controversial for the
next quarter century, and debate culminated in the
Bipartisan Campaign Reform Act of 2002, a challenge
to which also reached the Supreme Court in Mc-
Connell v. Federal Election Commission, 124 S. Ct. 619
(2003). This decision upheld most parts of the new
law, including restrictions on “soft money” expendi-
tures made by individuals not officially associated with
political candidates.

Mark Alcorn

See also: Federal Election Campaign Act of 1971;
McConnell v. Federal Election Commission; Political
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Burger, Warren Earl (1907-1995)

President Richard M. Nixon replaced Earl Warren
with Warren E. Burger as chief justice in 1969. Burger
was born in Saint Paul, Minnesota, September 17,
1907, and he worked his way through the University
of Minnesota and Saint Paul College of Law, gradu-
ating magna cum laude from law school in 1931. He
joined a firm in Saint Paul, where he maintained a
general private practice until 1953. He was extensively
involved in Republican politics, managing the presi-
dential bids of Minnesota Governor Harold Stassen
in 1948 and 1952. At the 1948 Republican nomi-
nating convention, he met Herbert Brownell, then



campaign manager for New York Governor Thomas
Dewey. In 1952, Burger was instrumental in securing
the presidential nomination for Gen. Dwight D. Ei-
senhower when Stassen’s candidacy was no longer vi-
able. Brownell became Eisenhower’s attorney general
and named Burger to head of the Civil Division of
the Justice Department. In 1955, Eisenhower nomi-
nated Burger to a seat on the U.S. Court of Appeals
for the District of Columbia, where he served until
his elevation to the Supreme Court.

An articulated priority of Richard M. Nixon was to
neutralize the Warren Court’s (1953-1969) expansion
of rights afforded criminal defendants. He wanted
Warren Burger to lead the Court to decisions different
from those in the Warren era. Burger performed as
expected on criminal rights issues, supporting capital
punishment, criticizing the exclusionary rule (disal-
lowing evidence obtained through police misconduct),
and seeking to limit the scope of the Miranda doctrine
(requiring defendants to be informed of their consti-
tutional rights). He also had substantial impact on
First Amendment issues, leading his Court to an ac-
commodationist position in cases dealing with estab-
lishment of religion. Burger fashioned the three-prong
Lemon test pertaining to establishment of religion in
Lemon v. Kurtzman, 403 U.S. 602 (1971), which still
remains in effect. He also wrote the Court’s opinion
in the case that permitted the Amish exemption from
a state compulsory education law in Wisconsin v.
Yoder, 406 U.S. 205 (1972). Burger crafted new def-
initional standards for obscenity in Miller v. Califor-
nia, 413 U.S. 15 (1973), encouraging more aggressive
state and local regulation of obscenity. His record on
a free press was somewhat mixed; he dissented in the
Pentagon Papers case, New York Times Co. v. United
States, 403 U.S. 713 (1971), but struck down a court
order restricting coverage of a criminal trial in Ve-
braska Press Association v. Stuart, 427 U.S. 539 (1976).
He supported press access to criminal trials in Rich-
mond Newspapers, Inc. v. Virginia, 448 U.S. 555
(1980), while rejecting a claimed privilege of source
confidentiality in Branzburg v. Hayes, 408 U.S. 665
(1972).

Burger’s record on equal protection is often pre-
sumed to be unsympathetic. In Alexander v. Holmes

County Board of Education, 396 U.S. 19 (1969), how-
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ever, he was part of a unanimous Court that ordered
immediate desegregation of a number of Mississippi
school districts, thus closing the open-ended “all de-
liberate speed” language of Brown v. Board of Educa-
tion, 347 U.S. 483 (1954). He authored the first
important busing opinion in Swann v. Charlotte-
Mecklenburg Board of Education, 402 U.S. 1 (1971),
upholding the authority of lower federal courts to
remedy constitutional violations in public education.
Although generally opposed to affirmative action pro-
grams, Burger acknowledged broad congressional au-
thority to remedy discrimination in his majority
opinion in Fullilove v. Klutznick, 448 U.S. 448
(1980). Burger resisted extension of the Equal Protec-
tion Clause to classifications other than race. Although
he occasionally supported claims of impermissible
gender discrimination, as in Reed v. Reed, 404 U.S.
71 (1971), he rejected the view that gender is a “sus-
pect” classification that should be subjected to more
demanding standards than other legislative enact-
ments. Finally, it was the Burger Court that handed
down the historic decision in Roe v. Wade, 410 U.S.
113 (1973), which established constitutional protec-
tion for abortion rights.

Burger was a highly visible chief justice. He tended
to assign to himself the task of writing the majority
opinion in major cases, such as the decision on ex-
ecutive privilege in United States v. Nixon, 418 U.S.
683 (1974). He also had a distinguished record in the
area of judicial management and court reform. He
retired from the Court in July 1986 and served as
chairman of the Commission on the Bicentennial of
the United States Constitution. Burger died June 25,
1995.

Peter G. Renstrom
See also: Nixon, Richard M.; Warren, Earl.
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Burson v. Freeman (1992)

In Burson v. Freeman, 504 U.S. 191 (1992), the U.S.
Supreme Court upheld a provision of Tennessee’s
Electoral Code prohibiting the solicitation of votes
and the distribution or display of campaign materials
within a 100-foot radius from the door of the polling
place on election day. “Campaign-free zones” such as
this—in effect in forty-seven states and varying in dis-
tance from twenty-five feet (Missouri) to 1,000 feet
(Hawaii)—ostensibly deter fraud and intimidation by
insulating individuals from encounters with campaign
workers. And yet, as longtime political activist and
campaign worker Mary Rebecca Freeman contended,
they also prevent advocates from interacting with and
persuading undecided voters as they proceed into the
polling place. They raise issues of First Amendment
freedoms such as the right of free speech.

American elections, originally conducted in public,
were altered dramatically by the widespread adoption
of the Australian ballot, a system designed to offer
voters the increased secrecy of a standard, official bal-
lot and the privacy of individual polling booths. Dur-
ing a period of national electoral reform at the end of
the nineteenth century, and in an effort to preserve
the “purity” of its elections, Tennessee switched to the
Australian system and, in 1972, enacted a compre-
hensive code to regulate the conduct of elections—
the code that included the statute in question.

Inspired by rumors that the state was going to be-
gin entirely prohibiting campaign workers from the
grounds of the polling place, Freeman and her attor-
ney challenged the statute as facially unconstitu-
tional—an example of pure content discrimination—
singling out political speech, purportedly the most
protected form of speech, for restriction in this envi-
ronment. Furthermore, Freeman explained, the point
where she could legally interact with voters at her local
polling place (the 101st foot) was in the middle of
the street. Still, the state alleged, such zones were nec-
essary to prevent the harassment and intimidation of
voters—problems perhaps most pronounced in the
American South.

In one of the rare instances when a statute satisfied
the requirements of “strict scrutiny” review, Justice
Harry A. Blackmun, writing for the Court, reasoned

that restrictions on speech and advocacy of this sort
were constitutional because they were enacted and en-
forced to preserve voting rights. Significantly, Justice
Blackmun’s reasoning traced the history of electoral
reform efforts in the United States (and abroad) and
concentrated on the intimidation and fraud that have
plagued elections in the past.

Yet, this emphasis on historical evidence is what
troubled the dissenters. Past practice, Justice John Paul
Stevens argued, does not imply present necessity. Cer-
tainly “reforms” of this sort were a wise idea at some
point, but the state already had laws on the books
prohibiting voter fraud and intimidation. Further, by
singling out political speech—and prohibiting it
within the 30,000 square feet around each polling
place—the state, ironically, disfavored the form of ex-
pression it was most obliged to preserve. Burson
presents, then, the difficult balancing of competing
rights and concerns often seen in cases about freedom
of speech. In a literal and figurative sense, where
should the line be drawn that preserves both the right
to vote and the right to engage in political discourse?

Brian K. Pinaire
See also: First Amendment.
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Burton, Harold H. (1888-1964)

As mayor of Cleveland, U.S. senator, and an associate
justice of the U.S. Supreme Court, Harold H. Burton



made a number of important contributions in the area
of civil rights and liberties. He was born in Jamaica
Plain, Massachusetts, where his father was a civil en-
gineering professor and dean of the faculty at the Mas-
sachusetts Institute of Technology. Burton graduated
summa cum laude from Bowdoin College in Bruns-
wick, Maine, in 1909 and from Harvard Law School
in 1912. He married his childhood friend Selma Flor-
ence Smith and moved to Cleveland, Ohio, to begin
practicing law.

In Cleveland, Burton set his sights on a career in
politics. He began working with his wife’s uncle, not
only in Cleveland but also in Salt Lake City, Utah,
and Boise, Idaho, where he became a successful at-
torney for power companies. Burton volunteered for
the infantry during World War I and entered the con-
flict in 1917 as an army lieutenant. The following year
he rose in rank to captain and received the Purple
Heart and Belgium’s Croix de Guerre. After the war,
he returned to his corporate law practice in Cleveland,
taught at Western Reserve University Law School
from 1923 to 1925, and ultimately set up his own
law firm, Cull, Burton, and Laughlin.

Burton was elected to the Board of Education of
East Cleveland in 1927. He served in the Ohio House
of Representatives the following year and as Cleve-
land’s director of law from 1929 to 1932. After re-
turning to private practice for three years, Burton ran
for mayor. Not only did he win, but he was reelected
twice and remained in that position until his election
to the U.S. Senate in 1940. As mayor, Burton helped
restore economic prosperity to the city by combating
organized crime and developing employment pro-
grams. In the Senate, he was generally liberal on in-
ternational affairs and conservative in the domestic
realm. He pressed for U.S. participation in the United
Nations after World War II.

In 1945, President Harry S Truman appointed
Burton to the U.S. Supreme Court. Truman had
served with Burton on the Senate Special Committee
to Investigate the National Defense and remembered
his former colleague when it was suggested that he
nominate a Republican. Burton’s moderate conserva-
tism made him an ideal choice, and the Senate easily
confirmed him. On the Court, Burton took a me-
thodical approach to his work. He labored for long
hours, often staying at his desk until well after mid-
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night. Burton’s opinions were generally consistent
with his moderate conservative philosophy. In the
controversial area of racial discrimination, however,
Burton was a liberal. He joined the Court’s opinion
in Shelley v. Kraemer, 344 U.S. 1 (1948), striking
down racially restrictive covenants in housing. He
called it a “privilege” to join the unanimous Court in
striking down racial segregation in public schools in
Brown v. Board of Education, 347 U.S. 483 (1954).

Still, in the Cold War era, he often voted to uphold
government authority over individual rights. For ex-
ample, in Bute v. lllinois, 333 U.S. 640 (1948), he
wrote the majority opinion holding that the Due Pro-
cess Clause of the Fourteenth Amendment did not
require states to provide counsel for defendants. Gid-
eon v. Wainwright, 372 U.S. 335 (1963), later over-
turned this decision. In 1957, Burton was diagnosed
with Parkinson’s disease, and he retired the following
year. He then served in “senior status” for four years
on the D.C. Circuit Court of Appeals until his death
on October 28, 1964.

Artemus Ward
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Bus Searches

Bus searches have become a common tactic employed
by law enforcement officials in their efforts to com-
bat drug trafficking. These searches, or sweeps, are
typically of intercity buses traveling on known drug
routes and are conducted at normally scheduled bus
stops. Such searches require the courts to balance law
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enforcement’s interests in effective drug interdic-
tion with bus passengers’ expectations of privacy. Cen-
tral to the determination of whether these searches
are permissible under the Fourth Amendment is an
evaluation of the consensual nature of the police-
passenger encounter and the voluntariness of a pas-
senger’s consent.

The Court explicitly considered whether bus
sweeps are by their nature nonconsensual in Florida
v. Bostick, 501 U.S. 429 (1991). Terrance Bostick
sought to suppress as evidence in his trial cocaine that
was found in his luggage when law enforcement of-
ficers searched it during a bus trip from Miami, Flor-
ida, to Adanta, Georgia. The officers had boarded the
bus during a layover in Fort Lauderdale, Florida, and
approached Bostick, asking to see his identification
and his ticket and subsequently asking to search his
luggage, after advising him that they were narcotics
officers searching for drugs. The Florida Supreme
Court ruled in Bostick’s favor, and the state of Florida
appealed to the U.S. Supreme Court. In issuing its
ruling, the Court acknowledged that there was no rea-
sonable suspicion for the search of Bostick’s person or
luggage. It went on to assert, however, that an en-
counter like that between the police and Bostick did
not necessarily rise to the occasion of being a seizure
as understood under the Fourth Amendment. The
majority further stated that although the conditions
of a cramped bus should be taken into account in
ascertaining whether a reasonable person would feel
free to terminate the encounter with the police, the
fact that the encounter occurs on a bus is not by itself
enough to invoke the Fourth Amendment.

Whereas law enforcement agents are free to pose
questions to individuals such as bus passengers in the
absence of reasonable suspicion, absence of it obligates
law enforcement to abide by the Supreme Court’s rul-
ings with regard to permission to conduct a search.
The Court recognized consent as an exception to the
Fourth Amendment’s warrant requirement—consent
by the party to be searched or by the owner of the
items to be searched—in Schneckloth v. Bustamonte,
412 U.S. 218 (1973). The key to a consent search is
the voluntary nature of that consent. If consent has
been coerced, then the exception to the warrant re-
quirement based on consent does not apply, and any

evidence obtained cannot be used against the accused.
In the Bostick case, the officers who boarded the bus
advised Bostick that he had the right to refuse to con-
sent to the search of his luggage. Further, though it
was clear to the passengers on the bus that at least
one of the officers was armed, there was no evidence
that the officer used the presence of his gun to coerce
Bostick into providing consent. These two factors led
the Court to conclude that consent was voluntary on
Bostick’s part.

It is clear that overt threats, whether through the
use of a gun or otherwise, would render consent in-
voluntary, but the ruling in Bostick was unclear as to
how important it was for the officers to have advised
Bostick of his right to decline to give consent. The
Court addressed this issue squarely in its 2002 ruling
in United States v. Drayton, 536 U.S. 194. Christo-
pher Drayton and Clifton Brown Jr. were passengers
on a bus traveling from Fort Lauderdale, Florida, to
Detroit, Michigan. During a layover in Tallahassee,
Florida, three police officers boarded the bus. While
one kneeled in the driver’s seat, facing the passenger
compartment, the other two officers made their way
to the rear of the bus. One of them then made his
way forward up the aisle, stopping to ask passengers
about their travel plans and to match passengers with
their luggage in the overhead rack.

When the officer came to Drayton and Brown,
they gave him permission to search their joint bag in
the luggage rack, which did not contain any contra-
band. The officer, noting their baggy clothing despite
the hot weather, first asked Brown if he could search
his person. Brown agreed, whereupon the officer
found suspicious packages in his groin area. After
Brown’s arrest, the officer asked Drayton for permis-
sion to search him as well. That search also uncovered
drug packages. Drayton and Brown sought to have
those drugs excluded at trial, based in part on the fact
that the officer had not advised them of their right to
refuse to consent to the search. The Court was un-
persuaded and declined to find that such notification
was mandatory to ensure that consent for a search was
voluntary: “While knowledge of the right to refuse
consent is one factor to be taken into account, the
government need not establish such knowledge as the
sine qua non of an effective consent.”
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In Otay Mesa, California, a border patrol officer searches a Greyhound bus bound for Los Angeles from Mexico. The
officer is looking for a man who slipped under a fence into the United States, then entered the bus. Individuals have a
right to refuse to consent to such searches or police questioning. (© S. Rubin/The Image Works)

In Bond v. United States, 529 U.S. 334 (2000), the
Court considered the expectation of privacy that bus
passengers reasonably enjoy with regard to their lug-
gage. Steven Dewayne Bond was a passenger on a bus
traveling from California to Arkansas. The route the
bus took required it to stop at a border patrol station
located at Sierra Blanca, Texas. At the station, a border
patrol agent boarded the bus to ascertain the immi-
gration status of its passengers. He did so as he made
his way from the front to the back of the bus and
then back toward the front of the bus, feeling and
squeezing any soft luggage in the overheard rack. Feel-
ing a hard object in a bricklike shape such as that
commonly used for smuggling drugs, the agent asked
Bond for permission to open the bag, which Bond
gave. Bond sought to have the discovered brick of
methamphetamine excluded at his trial. Unsuccessful
in the lower courts, Bond appealed to the Supreme

Court, which ruled in his favor. The Court acknowl-
edged that bus passengers have at least some expec-
tation that their luggage will be handled by others.
The kind of manipulation in this case, however,
which was intended specifically to identify drugs or
other illegal paraphernalia, far exceeded what a pas-
senger would normally expect. On this basis, the
Court found the search to be unconstitutional,
thereby invalidating what some legal scholars have re-
ferred to as a “plain feel” exception to the warrant
requirement analogous to the “plain view” principle
(permitting admission of evidence that is in plain sight
of police as they are engaged in legitimate investigative
activities).

Wendy L. Martinek

See also: Fourth Amendment; Search; Seizure.
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Bush, George H.W. (b. 1924)

Promising “a kinder, gentler nation” during his in-
augural address in 1989, George H.W. Bush (U.S.
president, 1989-1993) initially appeared to offer a
more moderate agenda than had Ronald Reagan.
However, those expecting a significant departure from
the Reagan era were to be disappointed. Bush had not
received a mandate for change from Reagan’s policies
in the 1988 election. He received 53.3 percent of the
vote, and both houses of Congress were controlled by
the Democrats. In addition, much of Bush’s back-
ground before he was elected vice president and then
president was in foreign affairs. He had served as am-
bassador to the United Nations, special envoy to
China, and Central Intelligence Agency director. Un-
der such circumstances, it was no surprise that the
Bush administration increasingly turned to foreign
policy issues over domestic issues as a way to make its
political mark. The culmination of the administra-
tion’s foreign policy actions was, of course, the 1990—
1991 Gulf War to repel Iraq’s invasion of Kuwait.
Still, the question remains: Was the promise of a
“kinder and gentler nation” kept during the admin-
istration of George Bush?

Much of Bush’s activity in the area of civil rights
dealt with employment. He vetoed the 1990 civil
rights bill intended to reverse a series of Supreme
Court decisions that had made it more difficult to
prove job discrimination. It was the first defeat of ma-
jor civil rights legislation in a quarter century. A some-

what modified version of the vetoed bill was passed
in 1991 and signed by President Bush. Its passage was
partly a response to political fallout from the con-
gressional hearings for the nomination of Clarence
Thomas to the U.S. Supreme Court.

Those hearings were among the most memorable
events in the Bush years. Nominated by President
Bush to replace retiring Justice Thurgood Marshall,
Thomas was young, Republican, very conservative,
and African American, with a compelling story of per-
sonal success under difficult circumstances. However,
charges were brought that Thomas had sexually ha-
rassed a female employee. In a circuslike atmosphere,
the hearings were conducted before an all-male Senate
Judiciary Committee. The hearings and the vote on
Thomas’s nomination proved a major polarizing
event. Thomas was confirmed by the Senate in a close
vote in a process that ultimately involved partisanship,
ideology, race, and sex. And, to little surprise, Thomas
quickly proved a consistently conservative vote on the
Supreme Court. By contrast, President Bush’s first
nominee, David H. Souter, developed a moderate-to-
liberal voting record.

Although the Bush administration was far from
supportive of traditional civil rights legislation, in one
area it made a major impact. The administration sup-
ported, and President Bush signed, the Americans
with Disabilities Act of 1990, the most important fed-
eral law protecting the rights of the disabled.

With the exception of the disabled, Bush’s promise
of “a kinder, gentler nation” was not met. His ad-
ministration was generally unsympathetic to civil
rights and civil liberties policies. Economic downturn
coupled with an increase in taxes that was contrary to
his “no new taxes” pledge led to his political downfall.
Even though he had in the previous year seemed un-
beatable in the aftermath of his success in the Gulf
War, the 1992 election left George H.W. Bush a one-
term president.

Anthony Champagne

See also: Central Intelligence Agency; Disability
Rights.
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Calder v. Bull (1798)

During the first decade of the U.S. Supreme Court
(1790-1800), the justices decided few cases. One de-
cision, however, Calder v. Bull, 3 U.S. 386 (1798),
had a long-term effect in one critical legal area, the
prohibition against ex post facto laws, or “after the
fact” laws. The first clause of Article 1, Section 10 of
the Constitution, the Ex Post Facto Clause, forbids
states from passing laws making previously legal acts
illegal and punishing individuals for them. This en-
sures that citizens cannot be punished retroactively for
an act that was legal when they did it but that later
was made illegal.

Calder began when the Connecticut state probate
court rejected the will of Normand Morrison in 1793.
The beneficiaries of that will, the Caleb Bull family,
did not appeal and let a Morrison grandson inherit
the estate. In 1795 the Connecticut legislature passed
a law overturning the probate court’s ruling and al-
lowing Morrison’s original will to be enforced and the
Bulls to inherit. The grandson challenged the Con-
necticut law as a violation of the Ex Post Facto Clause.

Justice Samuel Chase took the opportunity in the
case not only to define the relevant clause but also to
compose an extended opinion on the proper role of
the courts in interpreting the Constitution. Chase first
decided the case in favor of the Bulls by ruling that
the Ex Post Facto Clause applied only to criminal and
not civil cases. Chase noted the existence of the Fifth
Amendment’s Takings Clause, which prohibited gov-
ernment from taking private property without paying
compensation. Applying the Ex Post Facto Clause to
civil cases would have the same effect as the Takings
Clause, thus making it redundant. According to
Chase, this required the justices to limit the clause.

Chase went further in his opinion in stating that
there were limits on government power not found in
the Constitution. He listed several examples of when
government acted unjustly and beyond the grant of
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power to act in the general welfare of citizens. He
supported a natural-law view of the Constitution,
meaning justices should find natural rights and en-
force them even when they did not appear in the
Constitution.

In a separate opinion, Justice James Iredell disa-
greed with Chase’s approach, arguing that his idea of
natural law gave judges too much power and allowed
them to invade the proper powers of the other
branches of government. The Chase-Iredell debate has
continued throughout the Court’s history, with some
justices favoring the use of natural law to strike down
laws considered unjust, and other justices believing in
deferring to the government and striking down laws
only when they were clearly unconstitutional.

While that debate has continued, Chase’s original
ruling that the Ex Post Facto Clause applied only to
criminal cases has seemed settled law. But two major
legal figures, Robert Bork in 7he Tempting of America
(1990) and Justice Clarence Thomas in his concurring
opinion in Eastern Enterprises v. Apfel, 524 U.S. 498
(1998), have questioned the correctness of Calder,
with both men suggesting that it might have wider
scope.

Douglas Clouatre
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Cantwell v. Connecticut (1940)

Cantwell v. Connecticut, 310 U.S. 296 (1940), was a
landmark case in which the U.S. Supreme Court ad-
dressed the meaning and reach of the Free Exercise
Clause of the First Amendment to the Constitution.
Under that clause, Congress is prohibited from en-



gaging in activity that would interfere with the indi-
vidual’s right to free exercise of a chosen religion. In
Cantwell, the Court considered whether the same pro-
hibition should extend to state activity as well. This
analysis rested on the “incorporation” doctrine. A
unanimous Court, through the opinion of Justice
Owen ]. Roberts, incorporated (absorbed) the Free
Exercise Clause into the Fourteenth Amendment’s
Due Process Clause and thus applied the Free Exercise
Clause to state behavior for the first time.

Newton Cantwell and his two sons were arrested
in New Haven, Connecticut, for distributing books
and pamphlets and playing records on a portable pho-
nograph in an overwhelmingly Catholic neighbor-
hood; all the material distributed or played was
strongly anti-Catholic. The three were charged with
violating a city ordinance that required obtaining a
permit from the secretary of the Public Works Coun-
cil, who was to determine if the material was religious
in nature as opposed to charitable or philanthropic.
The Cantwells, all of whom were adherents of the
Jehovah’s Witnesses faith, were convicted, but the Su-
preme Court overturned their conviction, ruling that
the city law violated the Due Process Clause of the
Fourteenth Amendment because its stated concept of
“liberty,” according to Justice Roberts, included the
Free Exercise Clause.

Justice Roberts wrote that the two religion clauses
of the First Amendment (the Establishment Clause
being the second) included two key concepts: “free-
dom to believe and freedom to act. The first is ab-
solute but, in the nature of things, the second cannot
be. Conduct remains subject to regulation for the pro-
tection of society.” In essence, Roberts wrote into U.S.
constitutional law the notion expressed by Thomas
Jefferson in the late eighteenth century in the debate
over religious freedom in Virginia: The right of free
exercise of religion was indeed fundamental, but its
exercise could not be not absolute; if religiously mo-
tivated action harmed the public good in some sub-
stantive manner, such action was subject to state
regulation.

As the Court strongly emphasized in Cantwell,
however, such state regulation “must be so exercised
as not, in attaining a permissible end, unduly to in-
fringe the protected freedom.” The Court upheld neu-

tral, nondiscriminatory legislation (time, place, and
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manner restrictions) in Cantwell, but regulations such
as the New Haven ordinance, which allowed a gov-
ernmental official to rule on religious matters, were
held to violate the First Amendment’s guarantee of
free exercise of religion.

The unanimous ruling in Cantwell served to usher
in a new era of constitutional jurisprudence in which
the Court entertained cases involving nonmainstream
religious groups whose practices conflicted with state
regulations. Cantwell was the first major, modern
Court ruling to address the meaning and application
of the Free Exercise Clause of the First Amendment.

Stephen K. Shaw
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Capital Punishment

Most countries that sanction the use of the death
penalty in capital crimes also have an active cadre of
opponents who continually argue that it should
be discarded. In the United States, the argument
against capital punishment has centered on the issue
of whether the death penalty under any or all cir-
cumstances violates the protection against “cruel and
unusual punishments” provided in the Eighth
Amendment to the U.S. Constitution. Capital pun-
ishment in the United States has, indeed, sometimes
included what would be considered barbaric under
contemporary interpretations of “cruel and unusual.”
For example, in Salem, Massachusetts, during the no-
torious witch trials of the late seventeenth century, the
Massachusetts courts allowed accused witches to be
burned or buried alive. In some parts of the country,
being beaten to death was not unusual, and hangings
were so popular they were considered social events.
By the twentieth century, the only forms of capital
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Death by hanging, a form of execution used during the colonial period and later, has not been regarded as a cruel and
unusual punishment that violates the Eighth Amendment, though it was replaced by other forms of capital punishment.
Here the death warrant is read to Captain Henry Wirz in Washington, D.C., November 1865, prior to his execution.

(Library of Congress)

punishments accepted in the United States were elec-
trocution, the gas chamber, lethal injection, and firing
squad, the latter deemed acceptable in only a few
states and the military.

In an early attempt to determine whether the death
penalty was indeed cruel and unusual punishment, the
U.S. Supreme Court held in Wilkerson v. Utah, 99
U.S. 130 (1879), that “it is safe to affirm that pun-
ishments of torture . . . and all others in the same line
of unnecessary cruelty are forbidden by [the Eighth
Amendment to] the Constitution.” Some twenty years
later, the Court again examined the issue in Weerms v.
United States, 217 U.S. 349 (1910), overturning a
Philippines statute that allowed accused criminals to
be imprisoned in irons for periods between twelve and

twenty years for supplying fraudulent information on
public records; at the time, the Philippines was under
the protection of the United States. Almost three de-
cades later, in Louisiana ex rel. Francis v. Resweber, 329
U.S. 459 (1947), the Court declined to find that a
botched electrocution prohibited the state from at-
tempting to execute someone again.

During the 1930-1967 period, 3,859 individuals
were executed in the United States under sentences
handed down by civilian courts. Approximately 86
percent of the executions were due to murder convic-
tions, and some 12 percent were a result of rape con-
victions. Ninety percent of all those executed for rape
during this period were African Americans. Kidnap-
ping, burglary, robbery, sabotage, aggravated assault,



and espionage convictions made up the remainder of
executions. A full 60 percent of all executions took
place in the South. By 1972, forty-two of the fifty
states retained the death penalty, but thirty-one of
them had not carried out executions for a number of
years.

In 1972 when the Supreme Court agreed to deter-
mine the constitutionality of the death penalty in Fur-
man v. Georgia, 408 U.S. 238 (1972), there were 600
people awaiting execution throughout the United
States. After the decision, all of these death sentences
were reduced to life imprisonment. Since Furman,
however, more than 2,000 other defendants have re-
ceived death sentences. In Furman, the Court decided
that Georgia’s death penalty as written violated both
the Eighth and Fourteenth Amendments because the
state had “arbitrarily and discriminately” imposed the
death penalty. The Court’s holding effectively over-
turned death penalty statutes in forty-two states.

The Court was so divided over the constitutionality
of the death penalty in Furman that each justice in
the majority wrote a separate opinion. Justices Wil-
liam O. Douglas, Potter Stewart, and Byron R. White
argued that Georgia’s statute was unconstitutional be-
cause the state did not make the death penalty man-
datory for certain crimes, thus giving judges excessive
authority over sentencing. Too much discretion, in
the opinion of the Court, allowed the “penalty to be
selectively applied, feeding prejudices against the ac-
cused if he is poor and despised, and lacking political
clout, or if he is a member of a suspect or unpopular
minority, and saving those who by social position may
be in a more protected position.”

In Furman, the Supreme Court provided states
with one of two ways to create constitutional death
penalty statutes: States either could limit a jury’s dis-
cretion to make arbitrary sentences by mandating the
death penalty only for certain crimes, or states could
set up separate proceedings for criminal trials and sen-
tencing hearings (called bifurcation). Following the
Court’s advice, ten states passed mandatory sentenc-
ing laws, and twenty-five established a two-stage pro-
cess for death penalty cases.

Four years later, the Supreme Court considered the
revised death penalty statutes of five southern states.
In Gregg v. Georgia, 428 U.S. 153, Proffitt v. Florida,
428 U.S. 242, and Jurek v. Texas, 428 U.S. 262, all
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three decided in 1976, the Court held that Georgia,
Florida, and Texas, which had instituted bifurcated
trials in which the sentencing juries considered aggra-
vating and mitigating factors, had met the standards
established in Furman. In Woodson v. North Carolina,
428 U.S. 280, and Roberts v. Louisiana, 428 U.S. 325,
also decided in 1976, the Court determined that
North Carolina and Louisiana, which had established
mandatory penalties for certain designated crimes, had
not. The Court concluded that the Eighth Amend-
ment prohibited only “barbaric” forms of punishment
and not the death penalty when constitutionally
applied.

Subsequently, in Coker v. Georgia, 433 U.S. 584
(1977), the Court held that imposing the death pen-
alty for rape cases involving adult women violated the
“cruel and unusual punishment” element of the
Eighth Amendment, and reiterated this position three
years later in Beck v. Alabama, 447 U.S. 625 (1980).
The following year, in Lockett v. Ohio, 438 U.S. 586
(1978), the Court overturned Ohio’s death penalty
law by determining that the state was too strict in
establishing mitigating factors in death penalty sen-
tencing guidelines.

In Enmund v. Florida, 458 U.S. 782 (1982), the
Court overturned the death sentence of an individual
who had driven a getaway car away from a murder
scene but who had not been a party to the crime. Five
years later, in Tison v. Arizona, 481 U.S. 137 (1987),
the Court held that accomplices could be executed but
only if they were major participants in the crimes or
if they had shown “reckless indifference to the value
of human life.” In Wainwright v. Witt, 469 U.S. 412
(1985), the Court overturned the 1968 decision in
Witherspoon v. Illinois, 391 U.S. 510, in which it had
determined that opposition to the death penalty did
not necessarily exclude a juror from a capital case,
deciding in Wainwright that potential jurors could be
excluded from death penalty cases if their views would
substantially impair carrying out their role as jurors.

A little over a decade after Georgia reinstated its
death penalty, the Supreme Court agreed to examine
the issue of whether the state applied it discrimina-
torily. In McCleskey v. Kemp, 481 U.S. 279 (1987),
the Court determined that even though studies con-
ducted by David Baldus of the University of lowa law

school revealed that blacks were significantly more
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likely than whites to be sentenced to death in Georgia,
the state’s death penalty was not unconstitutional. In
Stanford v. Kentucky, 492 U.S. 361 (1989), the Court
reexamined the issue of death penalties for minors,
upholding the death sentence of a defendant who had
been tried and convicted as an adult, although he was
just past seventeen when the murder occurred.

Over the past few decades, the Supreme Court has
had some difficulty in determining its position on
whether capital punishment as applied to the mentally
challenged violates the Eighth Amendment. In Atkins
v. Virginia, 536 U.S. 304 (2002), the Court rejected
its decision in Penry v. Lynaugh, 492 U.S. 302 (1989),
in which it had declared that “[t]he Eighth Amend-
ment does not categorically prohibit the execution of
mentally retarded capital murderers of petitioner’s rea-
soning ability.”

In Atkins, the Court referred to its decision in 77op
v. Dulles, 356 U.S. 86 (1958), in which it attempted
to solidify its interpretation of what constituted “cruel
and unusual punishments.” In the Azkins decision, the
Court admitted that it had not been able to identify
the exact scope of the phrase, recognizing that the
“scope is not static” because the Eighth Amendment
must necessarily “draw its meaning from the evolving
standards of decency that mark the progress of a ma-
turing society.” According to Harmelin v. Michigan,
501 U.S. 957 (1991), these evolving standards
“should be informed by objective factors to the max-
imum possible extent.”

Death penalty opponents have been particularly
critical of the decision in Payne v. Tennessee, 501 U.S.
808 (1991), in which the Court upheld the use of
victim-impact statements that enabled families and
friends of murder victims to add an emotional ele-
ment to sentencing proceedings by describing the im-
pact the crime had inflicted on family members and
its victims. Critics of the death penalty also abhorred
the Court’s holding in Arizona v. Fulminante, 499
U.S. 279 (1991), which allowed a confession made
by a prisoner to a cellmate to stand, even though the
cellmate was an informant paid by the Federal Bureau
of Investigation (FBI).

The role of judges in sentencing in death penalty
cases has also been a volatile issue. In Ring v. Arizona,
536 U.S. 584 (2002), the Court held that the re-
sponsibility for identifying “aggravating factors” that

would determine eligibility for the death penalty lay
with juries rather than with judges.

The U.S. Congress also entered the death penalty
debate in late 2003 when the Innocence Protection
Act passed the House of Representatives with bipar-
tisan support. The purpose of the bill was to require
all criminal courts to preserve physical evidence per-
manently in federal crimes and to support postcon-
viction DNA testing to reduce the number of
occasions of accused criminals being found innocent
through new technology after death sentences have
been carried out.

Elizabeth Purdy
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Captive Audience

A captive audience is one that is unable to escape from
an unwelcome speaker or message. The captive-
audience doctrine is a court-developed means for bal-
ancing an unwelcome speaker’s First Amendment
right to free speech with the individual interests and



rights of unwilling audiences. The doctrine is rooted
in the idea that the right to free speech is not absolute.
In order for citizens to exercise their right to free
speech, that right must be limited by other rights,
such as the rights to privacy, safety, and property. In
brief, the captive-audience doctrine states that when
an audience is unable to escape from an unwelcome
speaker or message, the state may intervene and limit
the speaker’s speech rights.

In deciding whether an audience is being held cap-
tive, the court applies two different standards: one for
when the audience is in public, another for when the
audience is at home. Traditionally, speakers have
greater First Amendment protection when both they
and the audiences are in a public place. The Supreme
Court, in Coben v. California, 403 U.S. 15 (1971)—
which involved an individual wearing a jacket bearing
vulgar language—announced that an audience in a
public place was not held captive if the audience
members could easily avoid the unwelcome speech.
Wary of the slippery slope that could be created by
allowing the state to regulate speech on behalf of of-
fended audiences, the Court opted to err on the side
of creating broad speech protection for speakers by
limiting the applicability of the captive-audience doc-
trine in public places.

In spite of this, the Court has not completely
banned application of the doctrine to speech in public
places. The Court has elsewhere held that the captive-
audience doctrine can be used to regulate advertising
in some public transit settings and to limit the activ-
ities of antiabortion protesters outside abortion clinics.

Speech receives less protection when it is directed
at an audience at home. The Court has depended
upon the idea that when an audience is at home, it
can claim a right to privacy that limits a speaker’s First
Amendment right to free speech. The home has been
viewed as a sanctuary away from public places, and
this premise enables the state to use the captive-
audience doctrine to regulate speech that penetrates
the home from the outside. This reasoning has been
used to regulate indecent radio broadcasts during day-
light hours, the volume on sound trucks in residential
areas, and targeted-home picketing by protesters. The
doctrine is limited, however, and cannot be used to
regulate mail sent to the home unless the residents
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have notified the post office of their desire not to re-
ceive certain material.

Critics of the captive-audience doctrine have
claimed that the Court applies it inconsistently and
allows the state to regulate speech because of its con-
tent—traditionally an unconstitutional reason for
speech regulation. Defenders of the doctrine, however,
claim that it is necessary to balance the rights of the
speaker against the various rights of the audience.

Joshua C. Wilson
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Cardozo, Benjamin N.

(1870-1938)

Benjamin Cardozo of New York served as an associate
justice on the U.S. Supreme Court for the brief span
1932-1938. He had suffered a heart attack before he
was appointed to the Court, and his tenure was cut
short by his untimely death in the summer preceding
the Court’s 1938-1939 term.

Cardozo was admitted to the New York bar in
1891 while still a student at Columbia University, and
he was in private practice with his brother for twenty-
three years before serving on the New York Court of
Appeals, the state’s highest court. President Herbert
Hoover appointed him to the federal bench in 1932
to replace legendary jurist Oliver Wendell Holmes.

Cardozo’s entry into judicial politics was as notable
as the impact he made throughout his legal career. It
is widely thought that President Hoover selected Car-
dozo to counter a recent defeat the president had suf-
fered in Congress over the failed nomination of John
J. Parker, a U.S. Court of Appeals judge. Parker’s
brand of conservatism enraged the likes of national
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labor unions and the National Association for the Ad-
vancement of Colored People (NAACP), and Hoover
wanted to distance himself from the public backlash
and congressional ill-will that had accompanied the
nomination. Cardozo, in contrast, was generally re-
garded as the most able candidate to fill the vacant
post, based on his exemplary eighteen-year service on
New York’s highest court. The Republican president
heeded the advice of congressional members in nom-
inating Cardozo, even though he was a Democrat.
The appointment was a boon to Hoover’s political
profile, with Senator Clarence Dill (D-WA) describing
Cardozo’s appointment as Hoover’s “finest act of his
career as President.”

Justice Cardozo’s service on the Court was marked
by a penchant for opinion writing, at which Cardozo
flourished. He had an uncanny ability to turn dense
legal concepts into symbolic, meaningful prose. He
relished the chance to write opinions for the Court,
but was often shielded from the task by Chief Justice
Charles E. Hughes, who worried about Cardozo’s lin-
gering health problems. When Justice James C. Mc-
Reynolds was the senior justice in the majority and
responsible for assigning opinions, his unabashed anti-
Semitism toward Cardozo resulted in even fewer
chances for Cardozo to voice opinions. His views of-
ten did not comport with the majority of the Court
justices, who were loyal mostly to Republican ideals.
Still, Cardozo made an impact on the nation’s legal
history with the opinions and dissents he authored.
In fact, he once described the often ignored dissent as
the “best inspiration of the time.”

Although Cardozo is best known for his work on
judicial process, he was also instrumental in deciding
key constitutional questions that arose during his time
on the bench. During Cardozo’s tenure, President
Franklin D. Roosevelt’s New Deal was coming under
attack, and the courts were deeply divided over the
controversies being brought before them. Critics ar-
gued that the president’s social welfare and regulatory
legislation, for all its popularity, lacked constitutional
legitimacy. Cardozo, among others, disagreed with
this view and voiced this belief in several key Social
Security cases while on the New York Court of Ap-
peals. Consistent with the legal realism that formed
the basis for his legal philosophy, Cardozo thought it
was not the role of the judiciary role to stand in the

way of the nation’s needs, as expressed through the
state and national legislatures.

As associate justice, Cardozo echoed this philoso-
phy in Palko v. Connecticut, 302 U.S. 319 (1937), in
which the Court held that the Due Process Clause of
the Fourteenth Amendment did not apply the double
jeopardy provision of the Fifth Amendment to the
states but that it did apply those guarantees in the Bill
of Rights that were “implicit in the concept of ordered
liberty,” a doctrine that became known as “selective
incorporation.” The Court continued to incorporate
new rights under this doctrine, eventually applying to
the states the protection against double jeopardy in
Benton v. Maryland, 395 U.S. 784 (1969). In another
notable concurring opinion in A.L.A. Schechter Poultry
Corp. v. United States, 295 U.S. 495 (1935), Justice

Benjamin N. Cardozo, associate justice of the U.S. Su-
preme Court, authored several opinions that eventually led

to much of the Bill of Rights being applied to the states.
(Library of Congress)



Cardozo agreed that Congress in the National Indus-
trial Recovery Act had delegated excessive power to
industries to regulate themselves.

The debate over whether the courts should have
the power of judicial review dates back at least to the
time of Thomas Jefferson, who believed this power,
when exercised by federal courts to void congressional
legislation, violated the will of democratic rule and the
concept of separation of powers. Cardozo was a
staunch supporter of judicial review, citing it as a nec-
essary check on the improper exercise of government
power. Nevertheless, he did not favor having the
courts intervene in political life as a matter of course.
He saw judicial review as a shadow overhanging the
political arena that served to remind legislatures that
their actions were not above the law. In his typically
elegant writing style, Cardozo remarked that review
was proper only when “the power is exercised with
insight into social values, and with suppleness of ad-
aptation to changing social needs.”

Cardozo was at heart a traditionalist who felt that
a jurist should not “innovate at pleasure” but “draw
his inspiration from consecrated principles. . . in-
formed by tradition, methodized by analogy [and]
disciplined by system.” Still, he realized that judges,
like others, were not immune to emotion or prejudice.
In a lecture later published (Cardozo 1921), he said
that “Deep below consciousness are . . . the likes and
dislikes, the predilections and the prejudices, the com-
plexes of instincts and emotions, habits and convic-
tions, which make the man, whether he be litigant or
judge. . .. The great tides and currents which engulf
the rest of men, do not turn aside in their course, and
pass judges by.”

Cardozo’s influence on judicial decision-making
has been profound, with his collection of Yale Uni-
versity lectures becoming a cornerstone of legal edu-
cation since their publication. Benjamin Cardozo’s
thoughtful and deliberative opinions and his extensive
writing on legal philosophy have garnered him a place
in history as one of America’s greatest jurists.

Patricia E. Campie

See also: Hughes, Charles Evans; Incorporation Doc-
trine; Palko v. Connecticut; Selective Incorporation.
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Carolene Products, Footnote 4

(1938)

Footnote 4 of United States v. Carolene Products Co.,
304 U.S. 144 (1938), is the most famous footnote in
U.S. constitutional history. It heralded the U.S. Su-
preme Court’s shift from judicial activism in defense
of economic rights to judicial activism on behalf of
civil rights and liberties and the integrity of the po-
litical process. Footnote 4 provided the rationale for
advances in civil rights, privacy rights, the due process
rights of criminal defendants, and free expression.

Carolene Products was one of several cases in which
the Court repudiated its earlier defense of corporate
and individual economic rights. The case involved a
federal regulation of milk content, and Justice Harlan
E Stone held that if Congress chose to set minimal
standards for milk quality, that was the legislature’s
business, not the judicial branch’s. But Justice Stone
added in footnote 4 that the Court might adopt a
higher level of scrutiny in cases dealing with funda-
mental personal rights. A more searching judicial re-
view of state and national governmental action might
be appropriate when such rights were threatened.

Stone suggested that the Court might also need to
step in when the ordinary political process was not
adequate to ensure justice. This may occur because
either the legislation interfered with rights that were
central to the political process, or it discriminated
against “discrete and insular minorities.” Such minor-
ities were likely to be victims of prejudice and lacked
sufficient power to protect their rights in the political
arena. In these situations, the legislation may be sub-
ject to “more exacting judicial scrutiny.”

Footnote 4 was transformed into a “two-tier” sys-
tem for evaluating claims based on equal protection
and due process during the 1960s. The Court reviews
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challenges to social and economic legislation under its
low-level “rationality” test, under which legislation is
designed to further a legitimate governmental objec-
tive. But “strict scrutiny” is applied when legislation
infringes on a fundamental right, such as the right to
vote, the right to interstate travel, or the right to ap-
peal in a criminal case. It is also applied when leg-
islation creates a “suspect classification,” such as
segregation laws excluding African Americans from
public life. A classification is “suspect” if it is based
on a group’s race, ethnicity, or religion. Such discrim-
ination is so unlikely to be related to a legitimate state
objective that it is presumed to be the product of
prejudice. A law must be “narrowly tailored” to
achieve a “compelling state interest” in order to pass
the strict-scrutiny test.

Later Supreme Court decisions expanded the range
of closely reviewed classifications beyond race and eth-
nicity to include illegitimacy and gender. The Court
devised an intermediate-level test for equal protection
claims. Legislation that discriminated against women
or those of illegitimate birth must be “substantially
related” to achieving “an important governmental ob-
jective.” Thus, in Reed v. Reed, 404 U.S. 71 (1971),
the Court invalidated a state law that gave an auto-
matic preference to males over females in deciding
who should administer the estate of an individual who
died without a will.

In recent holdings, the Court has been reluctant to
expand civil liberties and rights. Indeed, some spe-
cialists fear that some rights like abortion have been
curtailed. There has also been a reassertion of judicial
scrutiny of government regulation of economic rights
in cases dealing with zoning restrictions on private
property, as in Lucas v. South Carolina Coastal Council,
505 U.S. 1003 (1992). These recent cases have nar-
rowed footnote 4’s gap between economic and non-
economic rights.

Timothy J. O’Neill
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Carroll v. United States (1925)

Carroll v. United States, 267 U.S. 132 (1925), is a
seminal case dealing with constitutional parameters
for the search of vehicles in contrast to dwellings. The
argument is specific to the needs of law enforcement
officials to carry out their duties permissibly under the
Fourth Amendment protection against unlawful
search and seizure. The Supreme Court held in Carroll
that probable cause was sufficient for the search of
vehicles and that no search warrant was required.

In this case, George Carroll and John Kiro, boot-
leggers who were well known to agents charged with
enforcing prohibition, were seen driving en route
from Detroit to Grand Rapids in Michigan. The po-
lice gave chase and stopped and searched the vehicle.
In it they discovered and seized a cache of liquor and
arrested the two men.

The two primary issues of conflict in the case in-
volved the limitation of Fourth Amendment protec-
tions regarding vehicle searches and the scope of
probable cause in those searches. The U.S. Supreme
Court determined that only probable cause was re-
quired for the search of vehicles because they could
be moved if officers took time to obtain a routine
search warrant. The search of vehicles clearly includes
vessels and aircraft as well as land vehicles. Regarding
probable cause, the Court reaffirmed the “reasonable
person” standard—that a prudent individual with the
same facts would come to the same conclusion as the
officer. The defense focused on the fact that the pro-
hibition officers were not actively looking for Carroll
and Kiro. The Court, however, declared that fact un-
related to the probable cause that existed for the ve-
hicle search. The officers were well aware that Carroll
and Kiro participated in the illegal liquor system in
the Grand Rapids area.

Later cases drew significantly on the logic used in
Carroll and expanded the scope of that decision.
United States v. Ross, 456 U.S. 798 (1982), was fully



dependent upon Carroll in that probable cause and
the subsequent search of a vehicle resulted in an arrest.
Probable cause was satisfied through a reliable infor-
mant’s description that Albert Ross was selling drugs
from his vehicle. The search uncovered heroin and
cash in the trunk of the vehicle. The Court found not
only that the search of the vehicle without a warrant
was satisfactory but also that the search of containers
within the vehicle was covered by the same logic. Ross
had heroin in a brown paper bag and money in a
leather pouch.

The use of probable cause and subsequent search
was expanded further in United States v. Johns, 469
U.S. 478 (1985), in which the Court found that the
odor of marijuana satisfied the practical matter of
probable cause for a search. In this case customs of-
ficers were investigating a smuggling operation in
which planes carrying drugs flew into a remote airstrip
in Arizona. The officers were unable to observe the
landing and subsequent off-loading of material from
the aircraft. The officer stopped trucks that were leav-
ing the area and detected the odor of marijuana. That
led to the search of the vehicles, discovery of mari-
juana, and the arrests.

Kevin G. Pearce
See also: Automobile Searches; Fourth Amendment.

FURTHER READING
LaFave, Wayne R. Search and Seizure: A Treatise on the
Fourth Amendment. St. Paul, MN: West Group, 1996.

Carter, Jimmy (b. 1924)

Jimmy Carter in and out of the presidency has been
an advocate of civil liberties and human rights. A one-
time farmer and Georgia governor before defeating
Gerald Ford for the presidency in 1976, Carter ar-
guably has been a greater advocate of civil liberties
than many presidents who were lawyers. The recipient
of the 2003 Nobel Peace Prize, who as president
(1977-1981) emphasized the importance of advanc-
ing human rights as a foreign policy goal, he has
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worked tirelessly to see to it that not only Americans
but citizens of other nations as well can exercise the
fundamental right of voting.

Jimmy Carter is a man with the tolerance imparted
by the New Testament. Although he eliminated the
serving of alcohol at White House functions in line
with his beliefs, he favored the decriminalization of
marijuana. A Sunday School teacher, he saw to it that
religious services were not held at the White House
in accordance with the tradition of the separation of
church and state and the Establishment Clause of the
First Amendment. Before his presidency, Jimmy Car-
ter had availed himself of the First Amendment rights
of free speech and free exercise of religion in serving
as a door-to-door missionary in northern cities and
towns. As former president, he strongly supported his
daughter, Amy, when she protested covert activities
conducted by the Central Intelligence Agency (CIA)
in Central America. Carter selected as his running
mate in 1976 a man who shared his strong religious
background and commitment to civil liberties. U.S.
Senator Walter F. Mondale (D-MI) was the son of a
Methodist minister, and during his service on what
became known as the Church Committee, he strongly
advocated the curtailment of CIA activities that in-
truded on the private lives of U.S. citizens.

For civil liberties to flourish, government must be
open, and Carter pursued such openness even when
his actions were not popular, such as his successful
efforts to secure ratification of the Panama Canal trea-
ties in 1978. He announced in a 1976 campaign ad-
dress before the Seattle, Washington, American Legion
that he would pardon draft resisters. In January 1977
he did so as his first act in office. Despite his dedi-
cation to civil liberties and to tolerance, Carter some-
times demonstrated an inability to deal well with
members of Congress on a personal level. Rather than
attempting to persuade members to adopt his sub-
stantial number of policy initiatives, he simply ex-
pected Congress to see the wisdom of his position and
enact appropriate legislation.

A major piece of legislation that President Jimmy
Carter signed was the Omnibus Judgeship Act of
1978 that greatly expanded the federal judiciary and
made possible the implementation of the criminal jus-
tice procedural guarantees that the U.S. Supreme
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President Jimmy Carter abolished the Attorney General’s
List of Subversive Organizations. This list was often used

to persecute Communists and civil rights groups.
(Courtesy Jimmy Carter Library)

Court had developed during the tenure of Chief Jus-
tice Earl Warren. Jimmy Carter never had the oppor-
tunity to nominate someone for a berth on the
Supreme Court. Carter’s domestic policy adviser, Stu-
art Eizenstadt, reportedly irritated Associate Justice
Thurgood Marshall by phoning him and urging him
to resign while President Carter still could name his
replacement. Marshall served for a decade after the
Carter presidency and was eventually replaced by
Clarence Thomas.

The National Organization for Women criticized
President Carter and Secretary of Health, Education,
and Welfare Joseph Califano for opposing government
funding of abortion. Still, although he personally op-
posed abortion, President Carter did not favor the
overturning of Roe v. Wade, 410 U.S. 113 (1973), the

decision that struck down numerous state laws re-
stricting legal access to abortion. Ironically, his two
successors, Ronald Reagan (who beat Carter in the
1980 election) and George H.W. Bush, favored over-
turning it, although Reagan had signed legislation as
governor of California that greatly expanded access to
legal abortion, and Bush had served in a prominent
position with Planned Parenthood. Carter in 1987
opposed the nomination of Robert Bork, who had
been a critic of Roe v. Wade and many of the Court’s
civil liberties decisions during the tenure of Chief Jus-
tice Earl Warren.

Henry B. Sirgo
See also: President and Civil Liberties.
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Censorship

Censorship involves an authoritative decision that
seeks to block expression in its various forms on the
basis that it violates standards imposed by the censor-
ing authority. Censorship in the Western world is as
old as recorded history. Although Socrates epitomizes
freedom of expression, his student Plato advocated a
strict censorship regime. As a means for deciding what
was and was not permissible, Plato proposed the po-
sition of Guardian, a class of educated-elite who
would safeguard the philosopher-king’s values. Greeks
like Anaxagoras, who was fined, and Protagoras, who
was banished for blasphemy, are illustrious victims of
Greek censorship. Later, Roman poets like Ovid and



Juvenal, whom Roman officials banished, illustrate the
effects of censorship in Rome. Censorship in the Ro-
man Christian Church was extensive and began as
early as 150 c.E. when the Council of Ephesus pro-
hibited publication of Acta Pauli, an unauthorized bi-
ography of Saint Paul.

The desire for censorship by authorities took on a
special urgency following the mid-fifteenth-century
development of printing with movable type by Johann
Gutenberg. As Jillette Penn once put it, “Censorship
was Gutenberg’s toxic byproduct.” Fifty years after
Gutenberg’s feat, the Roman Church began what was
to become one of the most elaborate systems of cen-
sorship in history. The Church’s system of “indexes,”
beginning as early as 1510, developed into the famous
Index Liborum Prohibitorum (Guide to Prohibited
Books) initiated by Pope Paul IV in 1557, which the
Church did not abandon until 1966. The Church’s
index included religious reformers such as Martin Lu-
ther, John (Jan) Hus, Ulrich Zwingli, and Desiderius
Erasmus, along with the scientific works of astrono-
mers Nicolaus Copernicus and Galileo Galilei.

Censorship in England began well before Guten-
berg during the rule of the Plantagenets with a 1414
parliamentary enactment that confirmed the arch-
bishop’s declaration that no book shall be “henceforth
read .
expressly approved and allowed by us.” The Tudor
kings (1485-1603) continued the practice of censor-
ship and perfected the licensing of stationers (book-

. except the same be first examined . . . and . . .

sellers and printers) so that authors could print or sell
nothing without crown approval. Following Henry
VIIT’s excommunication, royal censorship of politics
and religion merged when the crown extended sta-
tioners’ licensure in 1538 to all written expression and
transferred censorship authority from the church to
the Privy Council (the sovereign’s advisers) and the
Star Chamber (judges appointed by the crown who
met in private on matters of state security).

The Star Chamber became the sole instrument of
censorship in England. As the English jurist John Sel-
den put it,
printing of any book in England, only a Decree in
Star-Chamber.” Thus, although the abolition of the
Star Chamber by Parliament in 1641 left a huge void

and led many to hope for more freedom of expression,

“there is [now] no Law to prevent the

the loyalties of the small group of royally sanctioned
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stationers soon turned to Parliament, ever as willing
as the crown to assume duties of censorship. On June
14, 1643, Parliament enacted the Ordinance for
Printing that reestablished controls over printed ex-
pression that included licensing, import control,
search and seizure, arrest, imprisonment by order of
parliamentary committees, and recognition of the Sta-
tioners Guild as the act’s official administrator. This
action of Parliament substituting Parliament and its
committee for the crown and its Star Chamber led
the poet John Milton to lament, “What advantage is
it to be a man over it is to be a boy at school, if we
have only scapt [escaped] the ferular [rod], to come
under the fescu [pointer] of an Imprimatur?”

The 1643 Ordinance for Printing expired by its
terms in 1694, never to be renewed. An early decision
of the U.S. Supreme Court, Republica v. Oswald, 1
U.S. 319 (1788), hailed the year as the “dawn of free-
dom.” England’s North American colonies had their
share of restriction on freedom of expression. Roger
Williams, whom the General Court banished from
Salem, Massachusetts, in 1636 for preaching freedom
of conscience, is a notable example of the effects of
censorship in the New World. Following passage of
the First Amendment, however, censorship in the
United States became an extremely disfavored prac-
tice. As Alexis de Tocqueville observed in his descrip-
tion of democracy in America, “[T]he influence of the
liberty of the press does not affect political opinions
alone, but extends to all the opinions of men and
modifies customs as well as laws.”

Nonetheless, various limited forms of censorship
have remained. The Supreme Court noted in Zimes
Film Corp. v. City of Chicago, 365 U.S. 43 (1961),
that there are “certain well-defined and narrowly lim-
ited classes of speech, the prevention and punishment
of which have never been thought to raise any Con-
stitutional problem”—the First Amendment not-
withstanding. Moreover, courts have “distinguished
between laws establishing sundry systems of previous
restraint on the right of free speech and penal laws
imposing subsequent punishment on utterances and
activities not within the ambit of the First Amend-
ment’s protection.”

Two principal areas—national security and obscen-
ity—are currently subject to some form of censorship.

Chief Justice Charles E. Hughes elaborated on the
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Congress has made efforts to protect children from certain content on the Internet and the Web by censoring some material
or by mandating that public libraries install filters, but these efforts have raised First Amendment problems. (Corig

principle of “prior restraint” (banning expression be-
fore it is even published) in Near v. Minnesota, 283
U.S. 697 (1931):

[First Amendment] protection even as to previous
restraint is not absolutely unlimited. But the lim-
itation has been recognized only in exceptional
cases. . . . No one would question but that a gov-
ernment might prevent actual obstruction to its
recruiting service or the publication of the sailing
dates of transports or the number and location of
troops. On similar grounds, the primary require-
ments of decency may be enforced against obscene
publications. The security of the community life
may be protected against incitements to acts of
violence and the overthrow by force of orderly
government.

An example of permissible prior restraint is the Es-
pionage Act that Congress originally enacted in 1917.

The act authorizes federal agencies to label informa-
tion and material as “classified” and prevent its dis-
closure if it is considered to involve reasons of national
security (U.S. Code, Vol. 18, § 798 (2003)).

Despite the brief and general definition of classifi-
able information in the Classified Information Pro-
cedures Act of 1980 (CIPA), courts have upheld the
statute against the charge that the terms “classified
information” and “national security” are unconstitu-
tionally vague, as in United States v. Wilson, 571 E
Supp. 1422 (S.D.N.Y. 1983), affirmed 750 E2d 7 (2d
Cir. 1984), certiorari denied 479 U.S. 839 (1986).
CIPA leaves the details to the president, who has de-
fined the classified categories as military plans, weapon
systems, foreign relations, intelligence-gathering activ-
ities, governmental programs safeguarding material or
facilities, scientific or economic information related to
national security, and any information regarding the
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vulnerabilities or capabilities of facilities used for na-
tional security (Executive Order No. 12,958, Part IV,
Sec. 1.5(a—g), April 17, 1995, 60 Federal Register
19,825). National security regulations restrict the
availability of classified materials and information to
certain officials and employees, and they require any-
one with access to the material or information to ex-
ecute a nondisclosure agreement. Not only is classified
material and information subject to prior restraint,
but violating the regulations subjects the violator to
criminal penalties as well.

Beginning with Near v. Minnesota, 283 U.S. 697
(1931), the U.S. Supreme Court has held that cen-
sorship is constitutional under extreme circumstances.
As previously noted, Chief Justice Hughes emphasized
that prior restraint applied only in exceptional cases,
including obscene publications. In Miller v. Califor-
nia, 413 U.S. 15 (1973), the Court formulated the

following definition of obscenity:

[S]tatutes designed to regulate obscene materials
must be carefully limited. As a result, we now con-
fine the permissible scope of such regulation to
works which depict or describe sexual conduct.
That conduct must be specifically defined by the
applicable state law, as written or authoritatively
construed. A state offense must also be limited to
works which, taken as a whole, appeal to the pru-
rient interest in sex, which portray sexual conduct
in a patently offensive way, and which, taken as a
whole, do not have serious literary, artistic, polit-
ical, or scientific value.

Following the injunction in Miller and its progeny,
courts have upheld statutes and ordinances that law-
makers write with a sufficient focus to avoid bringing
otherwise protected speech into its purview. As the
Supreme Court stated in Sable Communications of
California, Inc. v. Federal Communications Commis-
sion, 492 U.S. 115 (1989), the “Government may,
however, regulate the content of constitutionally pro-
tected speech in order to promote a compelling inter-
est if it chooses the least restrictive means to further
the articulated interest.” For example, the Court has
approved laws that may establish boards of censors
charged with prohibiting the dissemination of obscene
material if they provide certain safeguards that are cal-
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culated to prevent abuse, as was held in Freedman v.

Maryland, 380 U.S. 51 (1965).
Clyde E. Willis
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Central Hudson Gas and Electric
Corp. v. Public Service
Commission of New York (1980)

Central Hudson Gas and Electric Corp. v. Public Service
Commission of New York, 447 U.S. 557 (1980), for
the first time established a test for the courts to use
in commercial speech (advertising) cases. In the
1970s, the U.S. Supreme Court in a series of cases
had interpreted the First Amendment speech and
press clauses to protect commercial speech. In each of
these cases, the Court consistently noted, however,
that commercial speech received less protection than
did political speech. For example, false or misleading
commercial speech and speech that advertised prod-
ucts or services that were themselves illegal were not
protected by the First Amendment. However, in none
of these earlier cases—such as Bigelow v. Virginia, 421
U.S. 809 (1975); Virginia State Board of Pharmacy v.
Virginia Citizens Consumer Council, Inc., 425 U.S.
748 (1976); or Bates v. State Bar of Arizona, 433 U.S.
350 (1977)—did the Court enunciate a clear test that
lower courts could use in deciding when commercial
speech was protected and when it was not.

Central Hudson Gas involved a rule by the Public
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Service Commission of New York (PSC) that banned
all advertising promoting the use of electricity. The
PSC argued that the regulation was necessary in order
to conserve energy supplies, whereas Central Hudson
Gas and Electric claimed First Amendment protection
for its commercial speech on the basis of the prece-
dents set in Bigelow, Board of Pharmacy, and Bates. In
an opinion by Justice Lewis F. Powell Jr., the U.S.
Supreme Court, in an eight-one decision, developed
a constitutional test for commercial speech.

The test posed four questions, the answers to which
would determine whether the commercial speech at
issue was protected. First, did the speech concern a
lawful activity and was it not misleading? Second, was
the asserted governmental interest in regulating this
speech a substantial one? Third, did the regulation at
issue directly advance this government interest?
Fourth, was this regulation no more extensive than
necessary to serve that interest?

The first question is a threshold inquiry in that if
the answer is in the negative (e.g., the speech is of an
illegal activity or is misleading), the speech is clearly
not protected by the First Amendment, and there is
no need to continue the analysis. However, if the an-
swer to the first question is positive, then the courts
must determine the answers to the remaining three
questions. Under this test, the government may reg-
ulate commercial speech only if the answer to the first
question is “no” or if the answer to all four questions
is “yes.” A negative answer to any one of the second,
third, or fourth questions would mean that the gov-
ernment’s interest in regulating the speech is not sub-
stantial enough or that the regulatory means the
government is using are either ineffective or too broad
to pass First Amendment muster, and thus the speech
is protected.

In Posadas de Puerto Rico Associates v. Tourism Com-
pany of Puerto Rico, 478 U.S. 328 (1986), upholding
limitations on the advertising of legal casinos, the jus-
tices threw into doubt the continued vitality and use-
fulness of the Central Hudson Gas test. However, by
the time of 44 Liquormart, Inc. v. Rhode Island, 517
U.S. 484 (1996), striking down the state regulation
of the advertising of alcohol prices, the Court once
again found itself firmly supporting the four-part test.

Michael W Bowers

See also: Bates v. State Bar of Arizona; Commercial
Speech; First Amendment.

FURTHER READING

Garvey, John H., and Frederick Schauer, eds. The First
Amendment: A Reader. St. Paul, MN: West Group,
1992.

Central Intelligence Agency

The Central Intelligence Agency (CIA) is the main
foreign intelligence agency of the United States. The
CIA was created in 1947 to be a defender of the civil
liberties and rights of the American people. However,
the CIA is a powerful two-edged sword. Its practice
of secrecy can as easily protect or do harm to civil
liberties.

EARLY HISTORY

In 1947, President Harry S Truman felt compelled to
establish a permanent intelligence agency in order to
meet the challenge to democracy posed by commu-
nism. The legal authority, or charter, of the CIA is
the National Security Act of 1947. It charges the CIA
with gathering foreign intelligence and forbids spying
on Americans.

Many of the CIA’s first personnel were former
members of the World War II Office of Strategic Serv-
ices (OSS) who had conducted many special opera-
tions. The side of the CIA’s work that deals with
special operations, often called “black operations” or
“dirty tricks,” is hidden from public view. This is usu-
ally the most controversial part of its work. The Cen-
tral Intelligence Agency Act of 1949 authorized the
director of central intelligence (DCI) to spend agency
allocations “without regard to the provisions of law
and regulation.” This provision gave the CIA the legal
basis for covert operations.

Most of the time the CIA works to gather and
analyze information about all the foreign countries of
the world or emerging revolutionary groups. In the
competition for power among nations, the CIA seeks
to provide the consumers of its intelligence products
with information about the intentions and capabilities



of all enemies, current or potential. Such capabilities
must be assessed in weighing the powers that each
country has.

Almost all of the information the CIA gathers is
public. It comes from open sources, such as newspa-
pers, books, reports, radio, television, visits, tourist
photographs, conversations, observations, the Inter-
net, and many other public resources. This informa-
tion is then organized, evaluated, and distributed.
Usually the CIA is charged with developing intelli-
gence reports on specific questions asked by the pres-
ident or by other government officials.

To the intelligence gathered from open sources is
added information gathered by clandestine means.
Some of this may be legal, such as listening to signals
(SIGINT) or copying coded messages that are then
decoded. The smallest amount of intelligence—but
some of the most valuable—is that gathered by hu-
man agents (HUMINT). These are the spies who en-
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gage in espionage, which is illegal. Espionage violates
the laws guarding the secrets of a country. However,
all nations engage in the practice and strive to protect
their own secrets from others.

THE CIA AND CIVIL LIBERTIES

The CIA has on several occasions violated its charter
by gathering intelligence on Americans in the United
States. In the early decades of the CIA, congressional
oversight consisted more of turning a blind eye to
overlook what the agency did than in exercising su-
pervision. Following the Vietnam War and Watergate
(the 1972 break-in at Democratic National Commit-
tee headquarters in the Watergate complex in Wash-
ington, D.C., orchestrated by some of President
Richard M. Nixon’s close aides), attitudes toward the
CIA changed. Oversight of the CIA began to be con-

ducted with an eye to true supervision.

Deputy Director of the Central Intelligence Agency Richard Helms (left) and President Lyndon B. Johnson in April 1965.
In Senate hearings during the 1970s, it was revealed that the CIA engaged in many illegal spying activities against U.S.
citizens. (LBJ Library, photo by Yoichi Okamoto)
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On January 5, 1975, President Gerald R. Ford em-
paneled a presidential commission (Rockefeller Com-
mission) headed by Vice President Nelson Rockefeller
to investigate all illegal activities of the CIA. In ad-
dition, a Senate select committee (1975-1976) was
formed on January 27, 1975, chaired by Senator
Frank Church (D-ID) to investigate the CIA. Nu-
merous revelations followed. The public learned that
the CIA had organized regime changes in Guatemala
(1954) and Iran (1953); had plotted to assassinate Pa-
trice Lumumba in the Congo (1960) and Fidel Castro
in Cuba (1961-1964); and had engaged in domestic
spying, developing files on more than 10,000 Amer-
icans involved in the Vietnam antiwar movement.
The investigation of Americans internally, in violation
of the CIA’s charter, had begun as an attempt to lo-
cate a link between the antiwar movement and com-
munist countries. No significant link was found.

Despite the revelations of spy tools, poisons, and
attempts to use the Mafia to assassinate Castro, the
CIA was not found to be a “rogue elephant.” Instead,
investigation revealed that the CIA had resisted the
attempts by Presidents Lyndon B. Johnson and Rich-
ard M. Nixon to manipulate its intelligence work for
political purposes.

On February 7, 1976, President Ford issued an
executive order banning American involvement in as-
sassinations. On January 24, 1978, President Jimmy
Carter issued an executive order placing supervision
and coordination of all intelligence activity by the
United States under the oversight of the Special Co-
ordinating Committee of the National Security
Council.

President William J. Clinton issued executive or-
ders banning the CIA from using people with criminal
records for intelligence gathering. This forced the CIA
to depend more on signal intelligence and less on de-
veloping human intelligence assets. It also turned to
protecting the country from industrial espionage by
foreign powers.

The terrorist attacks of September 11, 2001, radi-
cally changed conditions. Critics charged the CIA
with incompetence, saying the terrorist attacks were
an intelligence failure. President George W. Bush,
whose father had been a CIA director before his pres-
idency, began a new and extensive use of the CIA.

The passage of the USA Patriot Act in 2001 and

the creation of the Department of Homeland Security
have legalized the sharing of information gathered by
the CIA in intelligence work and the FBI in its in-
vestigative work. Some critics view this type of agency
cooperation as a new threat to civil liberties.

In a world of electronic connections, gathering in-
formational links between people in the United States
and people abroad who may be linked to terrorism is
likely to continue to generate controversy about civil
liberties, whether such activities are conducted by the
CIA or some other agency of the government. Being
free of casual government supervision on the one
hand, and instituting programs of government sur-
veillance by the CIA or other agencies to protect
against deadly terrorist attacks on the other, will be a
balancing act that draws a boundary between order
and liberty, a decision that is unlikely to please
everyone.

A.J.L. Waskey
See also: Patriot Act.
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Chafee, Zechariah, Jr. (1885-1957)

A legal scholar and earnest defender of civil liberties,
Zechariah Chafee Jr. was educated at Brown Univer-
sity. He graduated in 1907. After working in his fa-
ther’s foundry for three years, he determined he was
not suited to be an industrialist. He entered Harvard
Law School in 1910, graduating at the top of his class
in 1913. After practicing law at a firm in Providence,
Rhode Island, for three years, Chafee joined the Har-
vard Law School faculty in 1916. He became a full
professor in 1919 and occupied the Christopher Co-



lumbus Langdell chair in law later in his career. In
1950 he was named a University Professor, a position
that released him from teaching duties and gave him
more time to write.

Chafee is most famous for his writings in the area
of free speech. His interest in this issue was spurred
by the repressions of dissent he witnessed during
World War I. Realizing that the freedoms of speech
and press were significantly unexamined as constitu-
tional doctrine, he published a law review article and
later developed it into a book. Chafee argued that the
authors of the American Bill of Rights intended to
abolish the English law of seditious libel, which pro-
hibited restraints on speech prior to publication but
allowed punishment of seditious speech after it had
been published. He believed the First Amendment
provided for a vigorous pursuit of the truth through
unlimited discussion. The professor did not promote
absolute protection for all speech, instead relying on
balancing tests. He argued that speech could be lim-
ited when free speech was inconsistent with other
valid governmental interests, such as peaceful order,
protection against external aggression, and instruction
of youth. Chafee’s ideas became the law of the land
through numerous Supreme Court rulings, especially
Justice Oliver Wendell Holmes’s opinion in Abrams v.
United States, 250 U. S. 616 (1919), and Justice Wil-
liam J. Brennan’s ruling in New York Times Co. v.
Sullivan, 376 U.S. 254 (1964).

Despite the eventual popularity of his constitu-
tional vision, Chafee’s perspectives were criticized. In
1920 alumni of the Harvard Law School charged that
he was a radical for publishing the 1919 article. Har-
vard’s president defended him, and the board of over-
seers eventually dismissed the charges. At a U.S.
Senate hearing July 2, 1952, Senator Joseph McCar-
thy (R-WI), on a crusade against subversives in the
nation, named Chafee one of seven persons most dan-
gerous to the existence of the United States.

Famous for his contributions to First Amendment
jurisprudence, Chafee spent the bulk of his time on
questions of equity and the rules that govern litigation
among multiple parties in federal courts. He was the
author of the Federal Interpleader Act of 1936, allow-
ing expeditious handling of millions of dollars of
claims against insurance companies and other corpo-
rations. He also helped draft an international con-
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vention governing freedom of information. The
convention was never ratified because of the diverse
views of the different nations to be covered by the
convention.

In 1956, Chafee brought his legal theories to tele-
vision, appearing on a special series broadcast by
WGBH-TV in Boston. Shortly after completing the
series, he suffered a heart attack in early February
1957. He died at Massachusetts General Hospital in

Boston less than a week later.
John David Rausch Jr.
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Chaplinsky v. New Hampshire
(1942)

Chaplinsky v. New Hampshire, 315 U.S. 568 (1942),
carved out the “fighting words” exception to First
Amendment free speech rights. A Jehovah’s Witness
(Chaplinsky) was distributing some of his sect’s reli-
gious literature on the streets of Rochester, New
Hampshire, when citizens complained to the city mar-
shal that Chaplinsky was denouncing other religions
as a “racket.” The marshal initially told the complain-
ants that Chaplinsky had the right to distribute his
literature; he then warned Chaplinsky that the crowd
“was getting restless.” The parties had somewhat dif-
ferent versions of what happened next, but, with the
exception of the reference to God, which Chaplinsky
denied saying, both agreed that when the marshal at-
tempted to arrest Chaplinsky, the latter yelled, “You
are a God damned racketeer and a damned Fascist
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and the whole government of Rochester are Fascists
or agents of Fascists.”

Chaplinsky was convicted of violating a municipal
ordinance that prohibited the use of “offensive, deri-
sive or annoying” language “in any street or other
public place.” The trial court refused to take into ac-
count Chaplinsky’s religious “mission” or the unruly
behavior of the crowd. The appellate court subse-
quently agreed that these factors would not constitute
a defense and upheld the conviction.

In 1942, the U.S. Supreme Court refused to over-
turn the lower-courts’ decisions. In an opinion by Jus-
tice Frank Murphy, the Court
Chaplinsky’s speech as “fighting words” and held that

characterized

“the right of free speech is not absolute at all times
and under all circumstances. There are certain well-
defined and narrowly limited classes of speech, the
prevention and punishment of which have never been
thought to raise any Constitutional problem.” The
Court held that “resort to epithets or personal abuse
is not in any proper sense communication of infor-
mation or opinion safeguarded by the Constitution.”

Chaplinsky is an example of a much-debated two-
level theory of speech, in which the courts will deter-
mine the “value” of the speech at issue and only then
determine whether it should be protected. Under the
two-level theory, speech that is lewd, obscene, or li-
belous may not warrant First Amendment protection.
Fighting words are unprotected because, as “epithets
or personal abuse,” they are thought to have more in
common with assaults than with the exchange of ideas
or information. Fighting words are also likely to pro-
voke a heated response and to lead to a breach of the
peace.

The exclusion of so-called fighting words from the
protection of the First Amendment rests in large part
on the belief, enunciated in Chaplinsky, that such lan-
guage does not form “any essential part of any expo-
sition of ideas.” Although decisions based upon the
fighting-words doctrine are rare today, hot debate con-
tinues on the issue of whether any particular expres-
sion conveys an idea. Antipornography crusaders
justify the suppression of material they deem obscene
on the grounds that such materials do not convey
ideas and are thus not entitled to First Amendment
protection. Civil libertarians respond that it is pre-
cisely because an offensive idea is being transmitted

that suppression is desired, and that it subverts the
First Amendment to allow government to decide
whether an utterance qualifies as an idea.

Sheila Suess Kennedy
See also: Fighting Words; First Amendment.
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Charles River Bridge v. Warren
Bridge (1837)

Charles River Bridge v. Warren Bridge, 36 U.S. 420
(1837), marked a turning point in the constitutional
law of contracts. The change was significant but not
fundamental. Chief Justice John Marshall had died
nineteen months before Charles River was decided,
and his successor, Roger Brooke Taney, appointed by
President Andrew Jackson, sought to chart a different
constitutional course. That course did modify aspects
of Contracts Clause jurisprudence but in a way that
late Marshall Court decisions had foreshadowed, and
it did not overturn the primary impulse of nineteenth-
century constitutional law to protect property rights
and economic affairs.

In Federalist No. 10, James Madison famously
wrote that the “protection of different and unequal
faculties of acquiring property” was “the first object
of government.” The delegates to the 1787 Consti-
tutional Convention shared Madison’s concern to in-
sulate the private ordering of economic relationships,
via contracts, from government alteration. Article I,
Section 10 of the Philadelphia Constitution—the
Contracts Clause—imported the language of the
1787 Northwest Ordinance: “[N]o law ought ever to
be made, or have force in the said territory, that shall,
in any manner whatever, interfere with or affect pri-
vate contracts or engagements, bona fide, and without
fraud, previously formed.” The Contracts Clause de-
clares, “No State shall . . . pass any . .. law impairing
the obligation of contracts.”

The Supreme Court during John Marshall’s tenure



generally interpreted the Contracts Clause expansively
(some would argue untenably) as an absolute bar
against state infringement upon vested property rights.
Fletcher v. Peck, 10 U.S. 87 (1810), and Trustees of
Dartmouth College v. Woodward, 17 U.S. 518 (1819),
notably rested on this reading. Between these two
landmark decisions, the Court handed down 7Zerrert
v. Taylor, 13 U.S. 43 (1815), in which Justice Joseph
Story articulated the Marshall Court’s core notions of
Contracts Clause jurisprudence, which regarded exist-
ing contracts as sacrosanct from state alteration. This
conception of the Contracts Clause shielded private
entrepreneurs from public control at a time in U.S.
economic history when venture capitalists needed as-
surance that they would receive returns on their in-
vestments in infrastructure and services.

As the nineteenth century wore on, rapid economic
growth generated mounting pressures for improve-
ments in transportation, finance, and industry. Con-
sequently, Contracts Clause strictures on state
modification of contracts that originally facilitated
capitalist development became a straitjacket. Language
in Marshall’s Dartmouth College opinion suggested
that state legislatures might reserve the right to modify
corporate charters they granted. In Providence Bank v.
Billings, 29 U.S. 514 (1830), Marshall explicitly
marked the outer limits of constitutional restraints on
legislative modification of contracts: “The power of
legislation . . . is granted by all, for the benefit of all.
It. .. need not be reserved where property of any de-
scription, or the right to use it in any manner, is
granted to individuals or corporate bodies. However
absolute the right of an individual may be, it is still
in the nature of that right that it must bear a portion
of the public burthens [burdens].”

Seven years later, the Taney Court built on this
foundation in Charles River Bridge v. Warren Bridge,
revising Contracts Clause jurisprudence in the pro-
cess. The state of Massachusetts had granted the
Charles River Bridge Company the right to build a
toll bridge over the Charles River in 1785. This grant
had superseded a previous grant of exclusive ferry
rights to Harvard College, and the Charles River
Bridge Company contended that a subsequent grant
by Massachusetts allowing the Warren River Bridge
Company to build a nearby bridge violated this im-
plicit grant. Taney decided that when contracts in-
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volved grants from a state, they should be strictly
interpreted so as only to include promises explicitly
made. Taney thus shifted the emphasis from conceiv-
ing of property as a fixed right to viewing it prag-
matically as an instrument of capital. In addition,
Taney’s decision cast states in the role of active pro-
moters of economic development. Citing Marshall’s
Providence Bank opinion, Chief Justice Taney cap-
tured these two aspects: “[TThe object and end of all
government is to promote the happiness and prosper-
ity of the community by which it is established[.] . . .
The continued existence of a government would be
of no great value, if . . . it was disarmed of the powers
necessary to accomplish the ends of its creation, and
the functions it was designed to perform, [were] trans-
ferred to the hands of privileged corporations.” Ta-
ney’s reading marked a permanent shift in judicial
readings of the Contracts Clause, later epitomized by
Home Building and Loan Association v. Blaisdell, 290
U.S. 398 (1934), in which the Court upheld a pro-
vision of 1933 Minnesota mortgage moratorium law
extending debt repayments against accusations that it
violated the Contracts Clause.

James C. Foster

See also: Contracts Clause; Home Building and Loan
Association v. Blaisdell; Property Rights.
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Chavez v. Martinez (2003)

Chavez v. Martinez, 538 U.S. 760 (2003), restricted
the application of the self-incrimination clause of the
Fifth Amendment and the Miranda rules to actual
criminal cases. Oliverio Martinez had sued Officer
Ben Chavez under section 1983 of the U.S. Code, a
provision that gives citizens a way to sue state officials
in federal court for alleged violation of citizens’ con-



156 Chavez v. Martinez (2003)

stitutional rights. Chavez had questioned Martinez
over a forty-five-minute period after Martinez, who
had been shot in a scuffle with police officers and
believed he was dying, was being treated by medical
personnel. The injuries left Martinez blind in one eye
and paralyzed from the waist down. Officer Chavez
had not issued Miranda warnings (informing prison-
ers of their right to remain silent, to have an attorney,
and so on), and the U.S. District Court and the Ninth
Circuit Court of Appeals had accordingly ruled that
Martinez could sue him.

The plurality decision written for the U.S. Supreme
Court by Justice Clarence Thomas, joined by Chief
Justice William H. Rehnquist and Justices Sandra Day
O’Connor and Antonin Scalia, disputed the Fifth
Amendment claim. Using the language of the amend-
ment to restrict the right against self-incrimination to
only criminal cases, Thomas decided that Martinez’s
rights had not been violated because no criminal case
had been initiated against him. Thomas argued that
Martinez had no more been compelled to testify in a
criminal case “than an immunized witness forced to
testify on pain of contempt.” Although Miranda rules
sometimes serve a prophylactic function, such rules
“do not extend the scope of the constitutional right
itself.” Thomas likewise denied that the interrogation
in question violated the Due Process Clause of the
Fourteenth Amendment, since there was no evidence
that the interrogation “shocked the conscience.” The
interrogation did not exacerbate Martinez’s injuries or
prolong his hospital stay and was justified by the need
to ascertain whether police had been involved in im-
proper conduct. Officer Chavez was therefore entitled
to qualified immunity.

Justice David H. Souter, joined fully by Justice Ste-
phen G. Breyer and partly by Justices John Paul Ste-
vens, Anthony M. Kennedy, and Ruth Bader
Ginsburg, agreed that there was no Fifth Amendment
violation but remanded the case (returned it to the
lower court for further proceedings) to ascertain
whether there was a violation of substantive due pro-
cess. Justice Scalia believed that Martinez had forfeited
that claim by not raising it in the lower courts. Justice
Stevens believed that the police conduct at issue con-
stituted “an immediate deprivation of the prisoner’s
constitutionally protected interest in liberty” that was
shocking and unconstitutional. Justice Kennedy be-

lieved that a violation of the self-incrimination clause
could occur even in cases where interrogations were
not introduced at trial. He viewed the clause as “a
substantive constraint on the conduct of the govern-
ment, not merely an evidentiary rule governing the
work of the courts,” and essential to preventing tor-
ture. In this case, he believed the police had taken
advantage both of Martinez’s suffering and of his be-
lief that he would not be treated unless he cooperated.
Kennedy joined Souter’s call for a remand in order to
preserve a plurality opinion in the case. Justice Gins-
burg would have applied the self-incrimination clause
“at the time and place police use severe compulsion
to extract a statement from a suspect” and would thus
have affirmed the lower-court decisions.

Although the Supreme Court ruled in Dickerson v.
United States, 530 U.S. 428 (2000), that the Miranda
rulings were constitutionally grounded, Chavez indi-
cates that these rulings are to be enforced primarily,
if not exclusively, in the context of criminal trials. Un-
less the Court gives a broad independent meaning to
the Due Process Clause, the Chavez decision could
undermine pressures against coercive police interro-
gations in situations where the individuals questioned
are not subsequently brought to trial.

John R. Vile

See also: Fifth Amendment and Self-Incrimination;
Miranda v. Arizona.
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Checks and Balances

The framers of the U.S. Constitution formalized
“checks and balances” because they feared the concen-
tration of power in the hands of one governmental
group or institution. Checks and balances, or the idea
to provide each of the three national branches of gov-
ernment—executive, legislative, judicial—with the



powers to prevent the centralization of power in one
branch, should be understood as related to but dis-
tinct from the separation of powers, which is the idea
that the branches are equal and independent. To that
end, each of the three branches was empowered to
limit the actions of the other two branches.

For example, although Congress initiates legisla-
tion, the president can veto it. Whereas the president
nominates members of the federal courts, Congress
must approve them. The president may recommend
a budget, but the Congress must finalize it. Moreover,
Congress can override a presidential veto by a super-
majority vote of both houses, and it can impeach and
convict the president. The Senate alone can ratify
treaties, confirm executive and judicial appointments,
and try impeachments that the House initiates. Con-
gress can also impeach federal judges, change the
budgets and jurisdiction of the federal courts (except
the jurisdictions specifically assigned to the Supreme
Court in Article III of the Constitution), and set the
size of the Supreme Court. In turn, the Supreme
Court and the rest of the federal judiciary have the
power of statutory construction, by which to interpret
laws, and the power of judicial review, with which the
Court can declare laws and executive powers uncon-
stitutional. Judicial review, though not in the Consti-
tution, has been the judiciary’s primary check on the
executive and legislative branches since the Supreme
Court recognized this power in Marbury v. Madison,
5 U.S. 137 (1803).

Both the executive and legislative branches have a
great deal of power over the exercise of civil liberties.
However, because they are popularly elected to lim-
ited terms, the normative view of these branches is
that both are swayed by majority opinion and thus
have not strictly protected civil liberties. For example,
the president suspended the right to trial during the
Civil War and allowed the Federal Bureau of Inves-
tigation (FBI) during the 1940s and 1950s to monitor
and prosecute accused Communists and other indi-
viduals who spoke out against the government or as-
sociated with subversive organizations. Similarly,
Congress passed laws making it a crime to speak out
against the government or its officials, held inquiries
about known or suspected subversives in Hollywood,
and passed laws that limit access to the Internet.

The federal judiciary is generally seen as the pro-
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tector of individual liberties from incursion by the
elected branches, but this was not always the case.
Apart from cases dealing with property rights, the
early U.S. Supreme Court rarely heard cases that dealt
with individual liberties. On the few occasions that
freedoms were at stake, the Court tended to favor the
state or propertied interests, as in Scott v. Sandford, 60
U.S. 393 (1857), in which it decided that African
Americans were not and could not become U.S. cit-
izens and that Dred Scott, a slave who had resided for
a time in free territory, could not sue for his freedom
in federal courts. This began to change with the Su-
preme Court’s decision in Gitlow v. New York, 268
U.S. 652 (1925), to apply the First Amendment free-
dom of speech to the states. In a process of “incor-
poration,” the Court has subsequently applied most
other provisions of the Bill of Rights to the states via
the Due Process Clause of the Fourteenth Amend-
ment. The watershed moment for the protection of
individual liberties was in Justice Harlan Fiske Stone’s
fourth footnote in United States v. Carolene Products
Co., 304 U.S. 144 (1938), in which he advanced the
“preferred freedoms” doctrine. That is, he argued that
the Supreme Court should begin to decide cases deal-
ing with the civil rights and liberties of individuals
rather than continue to limit itself to economic cases.
Following this decision, the Court began to focus on
cases in which individual liberties were the primary
issue.

This does not mean that the Court has protected
the rights of individuals against all incursions made
by the elected branches. Indeed, some of the most
controversial Court decisions were made in the wake
of Carolene. For example, the Court during World
War II offered the president a great deal of wartime
powers that during peacetime would never have been
allowed. Specifically, Japanese Americans were de-
tained in internment camps without any right to trial,
the federal government seized their property without
compensation, and their right to association was com-
promised in the name of national security.

Deference to the president and Congress would not
always remain the norm. The Court under Chief Jus-
tice Earl Warren was particularly known for its pro-
tection of individual liberties, though even this
seemed to depend on the political environment. Dur-
ing the post—World War II “red scare” (led by Senator
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Joseph McCarthy), the Court often upheld restric-
tions on the liberties of Communist Party members.
After the McCarthy era, the Court was quick to assert
that Communists did have the liberties of speech and
association. The Court cannot be accused of absolute
deference to the executive or legislative branches, even
in time of war or unrest. Perhaps the most famous
example of protection of liberties during a time of
national crisis is New York Times Co. v. United States,
403 U.S. 713 (1971). The case involved publication
of the Pentagon Papers, which described the history of
U.S. involvement in Indochina, and the government
moved in federal court to prevent further publication
of them. The Court ruled that preventing the publi-
cation amounted to prior restraint of the freedom of
press and was therefore unconstitutional.

The Supreme Court has protected individual lib-
erties in several areas, with the Warren Court partic-
ularly active in criminal cases. The Court protected
individuals from excessive executive power by limiting
the admissibility into trial of evidence gathered in a
questionable manner; strengthened the procedure po-
lice must use to get a search warrant; and required
law enforcement officials to read to individuals their
Miranda rights, from Miranda v. Arizona, 384 U.S.
436 (1966), upon being charged with a crime. The
Court has also limited the power of Congress to reg-
ulate access to material on the Internet, holding that
the Communications Decency Act of 1996 was un-
constitutionally vague in that it attempted to apply
the standards that would be appropriate to juveniles
to all who accessed the medium.

Opverall, the judiciary has lived up to the normative
view that it is a protector of individual liberties, at
least compared with the elected branches. However,
questions remain about how effective the Court is at
enforcing its decisions. The Supreme Court famously
lacks the “purse” and the “sword”—the powers of
funding (held by the legislature) and an official en-
forcement mechanism (held by the executive). Thus,
critics charge that the judiciary is an ineffective guard-
ian of liberty despite claims to the contrary. In the
end, however, most observers concede that the judi-
ciary is the best, and possibly only, branch that pro-
tects the liberties of the powerless and those with
minority views. Indeed, as Justice Stone’s preferred-
freedoms doctrine explains, the Court not only lends

a sympathetic ear to individual liberties but even finds
that some liberties are so fundamental that the Court
assumes the liberties have been violated and it is up
to the government to prove otherwise. Although the
system of checks and balances has not provided per-
fect protections of civil liberties, the judiciary, espe-
cially the Supreme Court, has been generally effective
in defending them.

Tobias T. Gibson

See also: Carolene Products, Footnote 4; Four Free-
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Child-Benefit Theory

The First Amendment to the U.S. Constitution pro-
vides that Congress shall make no law “respecting an
establishment of religion.” Current doctrine under the
Establishment Clause directs that government must be
neutral about religion, aiding neither a particular re-
ligion nor all religions. Under the test to determine
establishment as set forth in Lemon v. Kurtzman, 403
U.S. 602 (1971), a government initiative is permis-
sible if it (1) has a secular purpose, (2) has a primary
effect that neither advances nor inhibits religion, and
(3) does not foster an excessive government entangle-
ment with religion. Various government-sponsored
programs provide public school students with free
textbooks, transportation, lunches, and other services.
A frequent Establishment Clause issue is whether ben-
efits may also go to students attending parochial
schools. The child-benefit theory is an approach to
these questions that typically allows government pro-
grams to reach parochial school students by finding
that individual students are the primary aid recipients
and not the church or denomination.

In upholding a federal law subsidizing a Roman
Catholic hospital in Washington, D.C., the Supreme



Court established a precursor to the child-benefit the-
ory in Bradfield v. Roberts, 175 U.S. 291 (1899). The
Court ruled that government support of free medical
care pursued a secular objective available to all. In
Cochran v. Louisiana State Board of Education, 281
U.S. 379 (1930), the Court upheld a state law au-
thorizing the use of public funds to supply textbooks
to both public and parochial school students of the
state. The child-benefit approach led the Court to
conclude that the “school children and the state alone
are beneficiaries” of the appropriations, and not reli-
gious schools.

The child-benefit theory was decisive in the land-
mark Establishment Clause ruling in Everson v. Board
of Education, 330 U.S. 1 (1947). Everson involved a
New Jersey statute authorizing local boards of educa-
tion to reimburse parents, including those whose chil-
dren went to parochial schools, for the cost of bus
transportation to and from school. Justice Hugo L.
Black urged in Everson that a “high and impregnable”
wall be maintained between church and state. Provi-
sion of certain “general governmental services,” such
as police and fire protection, sewer and water services,
and transportation, however, were seen as services “in-
disputably marked off from the religious function.”
The state reimbursement for transporting schoolchil-
dren was clearly within its police power—it sought
only to ensure students’ safe transport, and any aid to
church schools was indirect. Black observed that al-
though the First Amendment requires neutrality in
the state’s relations with religious groups and nonbe-
lievers, it does not require the state to be their adver-
sary. He argued that some expenditure of public funds
may incidentally aid church schools, but that the First
Amendment was not intended to discriminate against
citizens who elect to send their children to church-
affiliated schools.

The child-benefit theory allows religious institu-
tions to benefit indirectly from religiously neutral gov-
ernmental programs; the religious institution must not
itself be the principal or primary beneficiary. Those
advocating a strict separation of church and state,
however, are critical of the child-benefit theory. They
believe the Establishment Clause requires strict sepa-
ration of church and state and prohibits any aid, in-
direct or otherwise, to any religious institution. In
their view, once government subsidies are rationalized
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as primarily aid to students, there is virtually no limit
to aid flowing to parochial schools through their
students.

The child-benefit theory has been frequently used
in school-aid cases since Everson. In Board of Educa-
tion v. Allen, 392 U.S. 236 (1968), for example, the
Court upheld a New York program to loan textbooks
to nonpublic school students. The Court concluded
that the program’s purpose was the “furtherance of
the educational opportunities available to the young”
irrespective of religion. Similarly, all children who at-
tend sectarian schools were made eligible for meals
through the National School Lunch Act of 1946.
Likewise, federal statutes such as the Higher Educa-
tion Facilities Act of 1963 have provided for loans or
grants to colleges and universities for buildings or ed-
ucational programs. During the 1970s, the Court un-
der Chief Justice Warren E. Burger folded much of
the child-benefit concept into the more comprehen-
sive Lemon test, but the concept continues to contrib-
ute to Establishment Clause jurisprudence, as seen in
the ruling to uphold school vouchers in Zelman v.
Simmons-Harris, 536 U.S. 639 (2002).

Peter G. Renstrom

See also: Establishment Clause; Everson v. Board of Ed-
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Harris.
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Child Pornography

Child pornography is a category of expression that
depicts or portrays children engaged in sexual activity.
Congress began proscribing child pornography in
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1977 with the enactment of the Protection of Chil-
dren Against Sexual Exploitation Act, which prohib-
ited the production, distribution, and sale of material
depicting obscene conduct by minors.

In 1982 the U.S. Supreme Court held in a case
involving child pornography, New York v. Ferber, 458
U.S. 747 (1982), that the government could prohibit
the production and distribution of pornographic de-
pictions of children without having to meet the more
stringent standard for obscene expression formulated
in Miller v. California, 413 U.S. 15 (1973). The Fer-
ber court focused on the exploitation aspect of chil-
dren rather than the expressive aspect of the producers
and distributors or the ultimate viewer’s point of view.
According to the Ferber Court,

[The] Miller standard, like all general definitions
of what may be banned as obscene, does not re-
flect the State’s particular and more compelling
interest in prosecuting those who promote the sex-
ual exploitation of children. Thus, the question
under the Miller test, of whether a work, taken as
a whole, appeals to prurient interests of the aver-
age person, bears no connection to the issue of
whether a child has been physically or psycholog-
ically harmed in the production of the work. Sim-
ilarly, sexually explicit depiction need not be
“patently offensive” in order to have required the
sexual exploitation of a child for its production.
In addition, a work which, taken on the whole,
contains serious literary, artistic, political, or sci-
entific value may nevertheless embody the hardest
core of child pornography. “It is irrelevant to the
child [who has been abused] whether or not the
material . . . has a literary, artistic, political or so-
cial value.”

Congress subsequently enacted the Child Protec-
tion Act of 1984, a broad revision of the 1977 law,
which, among other things, criminalized the knowl-
edgeable receipt of a “visual depiction [through the
mails that] involves the use of a minor engaging in
sexually explicit conduct” and eliminated a require-
ment that child pornography be obscene according to
the Miller standard before its production, distribution,
sale, mailing, trafficking, and receipt could be found
criminal. In Osborne v. Ohio, 495 U.S. 103 (1990),

the Supreme Court upheld an Ohio conviction under

a statute that criminalized the private possession and
viewing of child pornography in one’s own home.

Emboldened by the Ferber and Osborne decisions,
Congress passed several enactments that strengthened
laws prohibiting child pornography. One was the
Child Pornography Prevention Act of 1996 (CPPA)
(U.S. Code, vol. 18, sec. 2256), which expanded the
federal prohibition on child pornography by includ-
ing not only pornographic images made using actual
children but also “any visual depiction, including
any photograph, film, video, picture, or computer
or computer-generated image or picture” that “is,
or appears to be, of a minor engaging in sexually ex-
plicit conduct” (sec. 2256[8][B]). The act also banned
any sexually explicit image that is “advertised, pro-
moted, presented, described, or distributed in such a
manner that conveys the impression” that it depicts
“a minor engaging in sexually explicit conduct” (sec.
2256(8][D]). The 1996 act banned sexually explicit
images created by what came to be called “virtual-
child pornography,” because they are produced by
techniques such as computer-imaging and use of
adults that appear to be minors.

Despite the Court’s previous rulings that exempted
child pornography from the obscenity test enunciated
in Miller, a majority of the Court refused to go as far
as legitimating the CPPA’s new definition of child
pornography that included virtual-child pornography.
The Court declared sections 2256(8)(B) and (D) of
CPPA unconstitutional in Ashcroft v. Free Speech Co-
alition, 535 U.S. 234 (2002). Justice Anthony M.
Kennedy, writing for the Court, declared that the
CPPA was overly broad because it included protected
expression by proscribing a “significant universe of
speech that is neither obscene under Miller nor child
pornography under Ferber.” Distinguishing Ferber, the
Court declared that “in contrast to the speech in Fer-
ber, speech that is itself the record of [actual] sexual
abuse, the CPPA prohibits speech that records no [ac-
tual] crime and creates no [actual] victims by its pro-
duction. Virtual child pornography is not ‘intrinsically
related’ to the [actual] sexual abuse of children.” The
court went on to find that the CPPA fell short of the
Miller standard by including within its breadth por-
nographic material that was not obscene under the
Miller standard.

Disturbed by the Court’s decision in Ashcroft, leg-



islators have sought widespread congressional support
for proposed legislation designed to overcome the im-
pediments imposed by the Court’s decision.

Clyde E. Willis
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Chilling Effect

A law (or, more broadly, any governmental sanction)
is said to produce a “chilling effect” when it discour-
ages individuals from exercising their legally or con-
stitutionally protected rights because they are fearful
that the law or sanction will be applied to them and
that they might be prosecuted, even though they
might ultimately be vindicated. In other words, the
concern is that individuals might balance their desire
to exercise a protected right (freedom of speech, for
example) against the possibility that they will be pros-
ecuted for what they say, and that they will choose to
remain silent rather than face the many burdens at-
tendant on prosecution, even a prosecution that courts
might eventually declare improper.

The preceding example is an apt one, because the
reality of U.S. Constitutional development is that the
chilling-effect concept was first developed in the con-
text of First Amendment cases involving political
speech and publication, particularly unpopular, dissi-
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dent, or unorthodox political ideas. One of the earliest
cases was Near v. Minnesota, 283 U.S. 697 (1931), in
which the U.S. Supreme Court for the first time held
that freedom of the press, protected against national
governmental infringement by the First Amendment,
was also protected against state governmental infringe-
ment by the Due Process Clause of the Fourteenth
Amendment (via the “incorporation” doctrine, under
which certain fundamental rights in the Bill of Rights
are brought under the umbrella of due process and
applied against the states through the Fourteenth
Amendment). The case was also an affirmation of one
of the oldest understandings of freedom of the press:
that at the minimum, the concept precluded “prior
restraint”—that is, there could be no system whereby
someone must submit to governmental approval be-
fore publication. Still, that understanding of freedom
of the press, which had origins several centuries earlier
in English common law, did allow for punishment
after publication (if, for example, the publication was
obscene or libelous). What was striking in Near was
that the Court further refined this aspect of the com-
mon law tradition (as most famously expressed by
William Blackstone in the nineteenth century in his
Commentaries) and recognized some limits on subse-
quent sanctions, since the prospect of severe sanctions
might deter publication and act as a kind of indirect
prior restraint—that is, fear of postpublication pun-
ishment could produce a “chilling effect” (though the
Court did not use the phrase).

The concept came into its own during the tenure
of Earl Warren as chief justice (1953-1969), and no-
where did it appear more dramatically than in the
Warren Court’s elaboration of the doctrines of “over-
breadth” and “vagueness.” Both concepts were devel-
oped in connection with First Amendment cases, and
both concepts had the chilling-effect notion as their
most fundamental premise. For the Court, a statute
was overbroad if its terms were so sweeping that it
could be applied not only to conduct that could le-
gitimately be proscribed but also to conduct that was
constitutionally protected. A statute was vague if it
used terms not readily understandable by persons of
ordinary intelligence. (Many of the cases involved laws
that were both overbroad and vague.) The Warren
Court was extremely solicitous of free speech and free-
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dom of press, believing that these were among the
freedoms most basic to the proper functioning of
democratic government, and laws that either punished
or deterred the exercise of these freedoms should be
subject to particularly close scrutiny.

As the overbreadth doctrine developed, it spawned
an exception to one of the fundamental rules of ad-
judication, namely, that individuals could challenge a
law only as applied to them (that is, the individual
must have “standing”). But when an overbroad law
impinged on First Amendment freedoms, the Court
allowed parties to challenge the law on the basis of its
possible application to individuals not before the
Court whose protected speech might be punished un-
der the law, without even addressing the issue of
whether the law could legitimately be applied to the
party actually before the Court. In other words, the
party was permitted to argue the rights of others who
might be “chilled” by the existence of the overbroad
statute.

An illustration of this exception appeared in Board
of Airport Commissioners v. Jews for Jesus, Inc., 482
U.S. 569 (1987). The Los Angeles Board of Airport
Commissioners banned all “First Amendment activi-
ties” within the central terminal area of the Los
Angeles Airport. A member of the religious group
Jews for Jesus was told by an airport officer to stop
distributing religious literature in that area. Using
overbreadth analysis, the Court found the rule uncon-
stitutional. The law not only regulated conduct that
might cause obstructions or congestion—for example,
passing out leaflets as the plaintiff was doing—but it
also prohibited even talking and reading or merely
wearing campaign buttons or symbolic clothing (all
classic examples of “First Amendment activity”).
Thus, the Court invalidated the regulation without
even addressing the question of whether leafleting in
airports was constitutionally protected.

Perhaps one of the most dramatic First Amend-
ment initiatives taken by the Warren Court, starting
with New York Times Co. v. Sullivan, 376 U.S. 254
(1964), involved applying First Amendment standards
to libel actions brought by public officials (and, later,
public figures) against critics of their public conduct.
The underlying premise of Sullivan and subsequent
cases was that robust, uninhibited public discussions—
including especially criticisms of official conduct—

were essential to the workings of democracy and
might be “chilled” by fear of excessive libel judgments.
(In Sullivan, the local jury demanded the New York
Times pay $500,000 in damages—a great deal of
money in 1964.)

Many types of governmental actions may produce
a chilling effect. In Laird v. Tatum, 408 U.S. 1
(1972), the litigants argued that the U.S. Army’s do-
mestic surveillance system created a subjective “chill-
ing effect” that might cause opponents of the Vietnam
War to be reluctant to take part in antiwar rallies for
fear they would be identified by Army intelligence and
the information in Army files subsequently used
against war critics. (The Court declined to accept that
argument as establishing sufficient injury to allow the
litigants to challenge the surveillance system on First
Amendment grounds.) More recently, reports surfaced
that the Federal Bureau of Investigation (FBI) was
authorized to gather intelligence on anti-Iraq War
groups, as well as groups opposed to aspects of glob-
alization, because of concerns about infiltration by ter-
rorists. The subjects of such surveillance in turn
charged that the intention and result would be a chill-
ing of legitimate protest activity. In November 2003
the American Civil Liberties Union (ACLU) filed a
lawsuit charging that certain provisions of the Patriot
Act had a chilling effect on the First Amendment
rights of several nonprofit organizations providing a
wide range of religious, medical, social, and educa-
tional services to communities around the country.
The ACLU’s brief compared the FBI activities in ques-
tion to efforts in earlier eras to shut down dissent by in-
vestigating groups such as the National Association for
the Advancement of Colored People (NAACP) and the
Japanese American Citizens League.

Today, the term “chilling effect” has moved beyond
its First Amendment origins and has become com-
monplace in a variety of areas where governmental
actions may discourage people from exercising pro-
tected rights. A recent Internet search using the terms
“chilling effect” and “civil liberties” produced 31,000
responses. The first of these reported on a 1999 de-
cision by a judge in Puerto Rico holding that an
ACLU lawsuit against the Commonwealth’s sodomy
statute could go forward because the law’s existence,
and threats by government officials to enforce it, had
a “chilling effect” on sexual expression and relation-



ships. That law was nullified by the U.S. Supreme
Court’s 2003 decision in Lawrence v. Texas, 539 U.S.
558, but the larger point remains—the notion of
“chilling effect” as a basis for legal challenges to a wide
variety of laws and other governmental actions has
become firmly embedded in the U.S. constitutional
system.

Philip A. Dynia

See also: Near v. Minnesota; New York Times Co. v.
Sullivan; Overbreadth Doctrine; Vagueness.
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Christian Roots of Civil Liberties

Civil liberties are those individual freedoms that in the
United States are guaranteed primarily in the Bill of
Rights (the first ten amendments to the U.S. Consti-
tution), especially the First Amendment, and the
Fourteenth Amendment. They are derived from ideas
about the value of the individual, freedom of con-
science, equality of all before God and thus before
government, the right of unpopular and minority
views to be heard, and a need to place limits on gov-
ernment. The prominent role of civil liberties in
American political thought and action derives from
several sources. One of these is Christianity.

The contributions of Christianity to the U.S. con-
cept of civil liberties come from biblical teachings, the
historical development of Christianity, and Christian
thought and experiences in colonial America and the
early United States.

BIBLICAL ROOTS

The earliest roots of U.S. civil liberties can be traced
to the Bible. Unlike other ancient religions, Christi-
anity was not linked to a specific nation, race, or
country but rather preached a message of equality of
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all believers. The notion that individuals were created
in God’s image, biblical messages of peace and social
justice, and even the doctrine of original sin would
provide Americans with a Christian frame of reference
for the concept of self-worth, human dignity, and
equality underlying a respect for civil liberties. The
very word “freedom” often appears in biblical pas-
sages, and although its use in this context is open to
varying interpretations, such passages were the texts
for many politically themed sermons in defense of
civil liberties in late-eighteenth-century America.

HISTORY OF CHRISTIANITY

Because Christianity started as a religion that stood
apart from the state, it was perceived in its earliest his-
tory as a challenge or threat to the state, the rationale
for the persecution of early Christians. This view
changed dramatically when Christianity became the
state religion of the Roman Empire in the fourth cen-
tury. In the centuries that followed, Christianity was
dominant, and dissent and freethinking were not wel-
comed. With the fall of the Roman Empire and the
eventual rise of the nation-state in Europe, various con-
flicts arose concerning the proper relationship of state
and church and which should be dominant, but the
idea of a religion that functioned apart from the state
and the individualistic, egalitarian, and social justice el-
ements of Christianity had become largely over-
whelmed by the institutional Roman Catholic Church.

This began to change in the sixteenth century with
the Protestant Reformation in Europe, which pro-
claimed the “priesthood of believers” and the “au-
thority of the Bible,” thus freeing believers, at least
theoretically, from a dependency on the Church as
their intercessor and scriptural interpreter. However,
the Reformation also led to the emergence of new
state religions in Europe, as countries either remained
Roman Catholic or assumed the brand of Protestant-
ism espoused by their rulers. This in turn led to the
appearance of radical thinkers who rejected the idea

of any established church.
AMERICAN ROOTS

The colonization of America included various groups
of Christians fleeing religious persecution by other
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Christians in Europe, and America became a haven
for many dissenting interpretations of Christianity. In
analyzing their impact on civil liberties, one scholar
has divided them into two broad categories—Puritans
and Evangelicals.

No group left its mark upon the American psyche
in a more profound or more complex way than the
Puritans. They, like many of the other early groups of
religious settlers, did not themselves tolerate those
who believed differently. However, they created an en-
vironment that spawned further waves of dissidents
and gave birth to several early American role models
for freedom of conscience.

The contribution of the Puritans to the growth of
civil liberties, however, extended beyond their hostil-
ity toward dissident voices. They preached a “cove-
nant theology” in which they viewed themselves as a
new chosen people making a covenant with God, a

notion that helped pave the way for American under-
standing and acceptance of John Locke’s vision of a
“social contract” between citizens and government.
This contract included the protection by government
of unalienable rights of individuals, including “life,
liberty, and the pursuit of happiness” as stated by
Thomas Jefferson in the Declaration of Independence.
Not only was this phrase echoed in the Fifth and later
the Fourteenth Amendments to the Constitution
(with “property” substituted for “happiness”), it also
provided a philosophical underpinning for the specific
guarantees in the First Amendment.

Original sin and human depravity were prominent
themes in Puritan theology, and these led to an in-
herent skepticism about human government. If all
people were sinners, then rulers, too, were sinful and
needed restraints on their power over others. This
helped point the way toward the concept of limited

Landing of Roger Williams at Providence, Rhode Island, 1636. Williams established the colony of Rhode Island to
demonstrate that people could live together peacefully in a civil society without a government-supported church or church-
backed government. (© North Wind Picture Archives)



government and need for protections against the dan-
ger of governments elected by majorities exercising
tyranny against minorities.

The second major category of early American re-
ligious groupings, the Evangelicals, included a whole
spectrum of dissenters from Baptists and Anabaptists
to Methodists and Moravians. Some groups came
from Europe; others originated in America. They dif-
fered widely in their theological beliefs, yet they were
generally united in “their insistence on liberty of con-
science, disestablishment of religion, and separation of
church and state.”

The towering figure who gave shape to Evangelical
ideas on religious liberty and freedom of conscience
was Roger Williams (1603-1683). From earlier
strands of Christian thought going back as far as the
Epistles of Paul, Williams expounded the doctrine of
freedom of conscience as an integral part of God-
created humanity. He rejected the notion that the
state should or could determine religious truth, and
he pointed to the history of Christianity as proof that
state-imposed religion did more harm than good. He
not only supported the right of Christian freedom but
extended this right to non-Christians as well.

Driven out of Puritan New England because of his
unpopular views about church and state, he set up the
colony of Rhode Island as an experiment in religious
tolerance and an effort to demonstrate that people
could live together peacefully in a civil society without
need of a government-supported church or church-
backed government. Among others, he welcomed
Quakers, with whom he had strong disagreements, to
Rhode Island, and he often debated theology with
them—thus demonstrating his commitment to free
exchange of ideas.

Williams’s writings are considered to have been a
major influence on the English political thinker John
Locke, who in turn had a profound influence on Tho-
mas Jefferson, one of the major architects of American
civil liberties. A less circuitous line of influence was
through the Baptist theologian Isaac Backus, a con-
temporary of the framers of the Constitution. Backus
was a powerful voice for freedom of conscience as well
as a vocal defender of Williams’s contributions to
America against others who depicted Williams as a
fanatic and troublemaker.
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A distinctive fact about American Christianity even
in the colonial era was its pluralistic nature. Most col-
onies had established churches, but several others, like
Rhode Island, welcomed believers of various religious
persuasions. No single denomination could claim a
majority of the population of the thirteen colonies.
This fact in itself helped fuel the struggle against es-
tablished churches and laid the groundwork for reli-
gious toleration as a prerequisite for the broader
development of civil liberties. Moreover, as the coun-
try developed, it grew also in its religious diversity.
New types of Christianity gave rise to even more new
types, differing sometimes over minutiae and some-
times over profundities of teaching and practice.

Dissent in early America was by no means limited
to dissent against government but also included dis-
sent by upstart religions against established churches;
dissent within religious denominations; and move-
ments by laity against clergy, uneducated against
scholarly, and common men and women against
elites—all in the name of religion. According to one
scholar, there was no “authoritative center” against
which all dissident religious sects were rebelling. In-
stead there was a “cacophony of ideas” competing in
the arena of public opinion. A thriving popular reli-
gious press developed early and served to promote one
brand of religion against another. By the early nine-
teenth century, satirical religious verses were being
published and circulated to engage the public in re-
ligious debate. Formal sermons by well-educated
clergy had to compete with the zeal of “vernacular”
preachers. Thus there developed a colorful and vari-
egated marketplace of religious ideas that provided an
experiential testing ground for free competition of
speech, press, and religion, all within the framework
of American Christianity.

It was not always an easy step from this market-
place of Christian ideas to the marketplace of all ideas,
or from the concept of freedom of conscience for be-
lievers to freedom of conscience for all thinkers. But
Roger Williams paved the way, and others, including
Isaac Backus, followed. By the time of the drafting of
the Bill of Rights in 1789, these Christian roots had
become intermingled with other schools of thought.
The theological views of Puritans and Evangelicals
were two of the “four corners of a wide canopy of
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opinion about religious liberty.” The other two cor-
ners were the political views of the Enlightenment
thinkers such as Thomas Jefferson and those of the
civic-minded Republicans such as George Washing-
ton. (The latter group shared the commitment to
religious liberty but superimposed it upon the desire
to build a society based on a common religious ethos.)
All four of these views found advocates among state
or federal political leaders, whether in pamphlets, cor-
respondence, or formal debates on the Constitution.
Three of these views directly reflected Christian roots.
The fourth reflected the Enlightenment thinkers, who
were the indirect beneficiaries of Roger Williams’s
thought via John Locke. This canopy of interacting
viewpoints protected free exercise of religion, religious
pluralism and equality, separation of church and state,
and, more broadly, freedom of conscience.

Many of America’s ecarly dissident minorities
emerged as America’s Protestant majority in the nine-
teenth and twentieth centuries and became resistant
to the idea that civil liberties should be valued and
broadly defined. Contemporary studies of public
opinion indicate that Christians often rank low on
scales measuring tolerance and support for civil lib-
erties. In this respect, however, they are ignoring their
own history, for no one can accurately trace the de-
velopmental path of civil liberties in America without
taking note of their Christian origins.

Jane G. Rainey

See also: First Amendment; Natural Law; Natural
Rights.
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Christian Science

Christian Science is an indigenous religious organi-
zation founded by Mary Baker Eddy (1821-1910)
that has figured in numerous legal cases involving spir-
itual healing not only because of the First Amend-
ment’s protection for religious beliefs but also because
religious organizations enjoy special tax status. Thus
the Christian Science group has been involved in cases
involving freedom of religion, taxation, insurance cov-
erage, and other matters.

Eddy claimed she discovered “Christ Science” in
1866, and she later called it Christian Science in her
book Science and Health with Key to the Scriptures
(1875). The intellectual background of her religion,
however, is wide-ranging and includes New England
transcendentalism, the teachings of Swedish philoso-
pher Emanuel Swedenborg (who believed he had en-
gaged in conversations with the spirit world),
spiritualism, mesmerism, faith healing, and the think-
ing of charismatic mental healer Phineas Parkhurst

Quimby.
DEVELOPMENT OF CHRISTIAN SCIENCE

For many years, Eddy had experienced numerous
health problems while seeking relief through various
cures and treatments. In 1862 she experienced healing
from Phineas Quimby, a faith healer in Portland,
Maine. She thereafter spent several months studying
his techniques.

In 1881, Eddy opened the Massachusetts Meta-
physical College for the instruction of Christian Sci-
ence practitioners. In 1882, Eddy founded the First
Church of Christ, Scientist, of Boston, which is
known as “the Mother Church.” All other Christian
Science churches and reading rooms throughout the
world are regarded as branches of the Mother Church.

A self-perpetuating board of five directors, origi-
nally named by Eddy, directs the church. This board
oversees the publication and distribution of literature,
including Eddy’s writings and the politically influen-
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Christian Science founder Mary Baker Eddy praying over the bed of an elderly lady, 1893. Christian Science practitioners
have benefited from legislative action and court decisions putting them on a par with the medical community for purposes
of medical insurance and taxation. The most controversial part of Christian Science healing practices centers on the right
of parents to withhold medical care from their children for religious reasons. (Library of Congress)

tial Christian Science Monitor, founded by Eddy in
1908. It also supervises Christian Science practition-
ers, lecturers, religious education, and the orthodoxy
of teaching throughout the movement.

Christian Science does not have ordained clergy.
Instead, there are readers and teachers of the Bible and
of Christian Science literature, and there are practi-
tioners. The practitioners are professionals who devote
themselves full-time to the healing ministry. Practi-
tioners do not give advice or provide personal coun-
seling but treat the patient through religious resources.

THOUGHT AND PRACTICE

Philosophically, Christian Science is a form of monis-
tic idealism in which “all is mind.” Christian Scientists
deny the reality of the material world, including the
physical nature of Christ, which orthodox Christians
accept.

Healing through correct thinking or prayer is cen-
tral to Christian Scientists. Disease is seen as mental
misunderstanding that is best treated by reading
Christian Science literature, praying, or consulting
with a practitioner. Because Christian Science denies
the reality of evil, sickness, and death, the Christian
Science Monitor does not print medical stories or obit-
uaries. In some situations Christian Scientists may
submit to materialistic medical aid for vaccinations,
surgery, broken bones, dental work, correctable eye
problems, or help for childbirth.

Christian Scientists have lobbied aggressively to se-
cure religious exemptions for their health care system.
Practitioners have benefited from legislative action and
court decisions putting them on a par with the med-
ical community for purposes of medical insurance and
taxation. Legal acceptance has occurred despite op-
position from the medical community. In addition,
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the courts have allowed nonmedical treatment centers
to receive Medicaid and Medicare payments for care.

Many Christian Science parents request that school
authorities provide accommodations for their children
on grounds of religious liberty. Requests are for ex-
emptions from physical examinations, health studies,
medical instruction, immunizations, treatments, or
even first aid. The 1996 federal Child Abuse Preven-
tion and Treatment Act (CAPTA) permits the with-
holding of medical treatment from children for
religious reasons.

Christian Scientist parents or practitioners are ex-
pected to report to a health department what appear
to be infectious or contagious diseases. The require-
ment is often ignored because Christian Science’s self-
imposed medical blackout makes diagnosis unlikely.
Instead, decisions about health care are left to Chris-
tian Scientists as individuals.

The most controversial part of Christian Science
healing practices centers on the right of parents to
withhold medical care from children for religious rea-
sons. There are testimonials of complete cures by the
church, but there are also several cases of children who
suffered and died from treatable conditions but who
received only the treatment from religious resources
provided by Christian Science. In some such cases,
charges of child neglect have been brought, but these
have usually not been successfully prosecuted.

In 1997 the Supreme Court refused to hear Chil-
dren’s Healthcare Is a Legal Dury, Inc. v. Deters, 92
F3d 1412 (6th Cir. 1996). In this case, the Sixth
Circuit Court of Appeals had decided that the Elev-
enth Amendment provided immunity to a prosecutor
who was upholding an Ohio law that accepted paren-
tal use of religiously inspired treatments for their chil-
dren. The case raised the issue of religious exemption
despite the decisions of courts beginning as early as
1903 that religious liberty does not include the right
to withhold medical care from a child.

A.J.L. Waskey
See also: First Amendment.
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Church of the Lukumi Babalu Aye,
Inc. v. City of Hialeah (1993)

Santeria is a religion that combines elements of Ro-
man Catholicism with the traditional African religion
that was brought to the United States by slaves. Some
Santerian rituals include sacrifice of animals. In 1987
a group of Santerians announced plans to open a
house of worship in Hialeah, Florida. In response, the
city council in an emergency meeting adopted a set
of ordinances that forbade the ritual killing of animals
and specified certain exceptions to that rule. These
exceptions substantially narrowed the persons affected
by the legislation to the Santerians. Both the U.S.
District Court and the Eleventh Circuit Court of Ap-
peals found no violation of the Free Exercise Clause
of the First Amendment, which prohibits restrictions
on the free exercise of religion.

In Church of the Lukumi Babalu Aye, Inc. v. City
of Hialeah, 508 U.S. 520 (1993), the U.S. Supreme
Court disagreed with the lower courts in a unanimous
holding, though there were several opinions. Justice
Anthony M. Kennedy wrote the majority opinion;
Justices Antonin Scalia, David H. Souter, and Harry
A. Blackmun wrote concurring opinions. Justice Ken-
nedy applied the neutrality test established in Em-
ployment Division, Department of Human Resources of
Oregon v. Smith, 494 U.S. 872 (1990) (Smith), and
found that the Hialeah legislation was not neutral or
of general applicability because its object was the sup-
pression of ritual animal sacrifice only as practiced in
Santeria. Thus, the ordinances were required to meet
the test of strict scrutiny. That is, they must have been
enacted in response to a compelling governmental in-
terest and be narrowly tailored to advance that inter-
est. In examining the ordinances, Justice Kennedy
rejected Hialeah’s claim that the ordinances had the
secular purpose of preventing cruelty to animals, find-
ing that they were carefully tailored to forbid the ritual



killing of animals only by the Santerians. They failed
to prohibit analogous nonreligious animal killing, and
thus Hialeah did not demonstrate a compelling gov-
ernmental interest that might have justified their
adoption. Furthermore, the ordinances were found to
be overbroad, violating the second prong of the strict-
scrutiny test, because they forbade Santerians from
sacrificing animals even when the sacrifice would not
threaten Hialeah’s interest in humane methods of
slaughter.

Justice Scalia in a concurring opinion took issue
with the way Justice Kennedy used the terms “neu-
trality” and “general applicability.” He also thought
the Court should not have considered the subjective
motivation of the city council members. Justice Souter
explained why he did not think Smith was applicable
to this case and why he thought the Court should
reconsider the Smith rule. Justice Blackmun argued for
a return to the strict-scrutiny test of Sherbert v. Verner,
374 U.S. 398 (1963), and expressed the view that any
law that negatively targets religiously motivated be-
havior should automatically fail that test.

This case is important in Free Exercise Clause ju-
risprudence, because it identifies the only type of sit-
uation in which a law can be found to violate the
clause when the controlling test is one of neutrality.
That is, any law that clearly targets a particular reli-
gion is unconstitutional even if it appears to be facially
neutral. Otherwise, a law must also violate some other
constitutional provision.

Carol Barner-Barry

See also: Employment Division, Department of Human
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Cipollone v. Liggett Group (1992)

The First Amendment gives wide scope to freedom of
speech and press, and the Supreme Court has applied
these rights to the states through incorporation of the
guarantees of the First Amendment and most other
provisions of the first ten amendments (the Bill of
Rights) via the Due Process Clause of the Fourteenth
Amendment. Still, these rights are not unlimited. The
First Amendment has been held not to protect decep-
tive advertising against regulations by the Federal
Communications Commission. Cipollone v. Liggert
Group, 505 U.S. 504 (1992), a controversial ruling
involving the liability of cigarette companies for de-
ceptive advertising and marketing, indicates that such
companies may be liable to sanctions under state law
as well.

In addition to its implications for the First Amend-
ment, this case is noteworthy for the controversy it
generated in the lower courts. This involved the even-
tual removal of the trial judge for the appearance of
bias in the case as well as the discovery of significant
information about tobacco and the activities of to-
bacco companies in suppressing information about the
dangers of smoking. These included a 1961 document
in possession of Philip Morris reporting that carcin-
ogens “are found in practically every class of com-
pounds in smoke” and a 1972 study revealing an
understanding of smoking as drug addiction that de-
scribed a cigarette “as a dispenser for a dose unit of
nicotine.”

The husband of Rose Cipollone initiated this case
in a trial court on behalf of his wife, who began smok-
ing in 1942 and died of lung cancer in 1984. Their
son, Thomas, continued the suit after his father died.
The case focused less on issues of First Amendment
law than on the issue of federal preemption, that is,
the degree to which federal regulation of an area pre-
cludes similar regulation by states under the clause in
Article VI of the Constitution (designated as the Su-
premacy Clause) indicating that the federal Consti-
tution and laws made under it are supreme over those
of the states.

Cipollone was decided against the background of
two congressional laws, the Federal Cigarette Labeling
and Advertising Act of 1965 and the Public Health
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Cigarette Smoking Act of 1969. Both had required
warning labels of the public health dangers of ciga-
rettes. The first act specified that “No statement . . .
shall be required in the advertising of any cigarettes.”
The second act amended this statement to indicate
that “No requirement or prohibition based on smok-
ing and health shall be imposed under State law with
respect to the advertising or promotion of any ciga-
rettes” if the packages had the specified warning. After
the adoption of the second law, the Federal Com-
munications Commission had further banned ciga-
rette advertising through the electronic media.

Finding that Rose Cipollone had contributed to
her own health problems by about 80 percent, a trial
jury had still awarded her $400,000 in damages based
on evidence of deceptive cigarette advertising prior to
adoption of the federal laws; significantly, this was the
first jury award of damages in such a tobacco case.
The Supreme Court had to decide if the family might
be entitled to additional damages from the time pe-
riod after adoption of federal legislation under state
common law actions designed to prohibit deceptive
advertising, breach of warranty, and the like.

The lead decision, written by Justice John Paul Ste-
vens on behalf of himself and Justices Byron R.
White, Sandra Day O’Connor, and Chief Justice Wil-
liam H. Rehnquist, attempted to interpret both fed-
eral statutes according to their specific language.
Justice Stevens found that these statutes had been de-
signed to provide uniform warnings on all cigarette
packaging and thus precluded further damages based
on lack of such warnings. He found, however, that
the acts had not been designed to preempt state com-
mon law claims for breach of express warranties, con-
cealment of material facts, the duty not to commit
fraud, and the like. It accordingly allowed actions
based upon such claims to proceed. Justices Harry A.
Blackmun, joined by Justices Anthony M. Kennedy
and David H. Souter, found no preemption of any of
the state remedies; Justice Antonin Scalia, joined by
Justice Clarence Thomas, believed that most state ac-
tion before 1969, and all state action after 1969, had
been preempted by federal legislation.

From a civil liberties perspective, perhaps the most
interesting feature of Cipollone is that the Court not
only took it for granted that freedom of the press did
not exempt advertisers from all governmental regula-

tion, but, much as in cases that had articulated a
strong presumption against prior restraint of publi-
cation—for example, Near v. Minnesota, 283 U.S.
697 (1931), and New York Times Co. v. United States,
403 U.S. 713 (1971)—the Court also clarified that
the First Amendment did not necessarily absolve in-
dividuals of liability for damages that might result
from consumption of their products. Faced with a
phalanx of cigarette-company attorneys, however, the
Cipollone family decided not to pursue the case
further.

J. David Golub and John R. Vile

See also: Corporate Speech; Federal Communications
Commission.
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Citizenship

Citizenship has been the linchpin of the modern
nation-state. Through citizenship, the individual ac-
quires a status in the state that ensures certain rights
and defines responsibilities. The status of citizenship
presumes a singular loyalty to the nation. Only the
citizen is granted an active participation in the process
of government. Membership, rights, and territory are
the three interlocking dimensions of citizenship. In
recent decades the significance of the traditional no-
tion of citizenship has been challenged. Rights have
increasingly come to be predicated on place of resi-
dence rather than on citizenship status. Few rights
other than the rights to vote and to hold political
office have been exclusively reserved for citizens. In
the view of both ancient and modern liberal political
theorists, the relationship between the individual and
the state was defined by the concept of citizenship.
Whether citizenship will continue to play this central
role remains in question.

As a component in political theory, citizenship is a
function of consent. In a constitutional democracy
based on republicanism, the compact between the in-



dividual and the state is established through the con-
stitution that outlines the terms of government and
protections for the citizenry. Although the U.S. Con-
stitution of 1787 does not define citizenship or in-
clude language or rules regarding who should be a
citizen, Article I, Section 8, clause 4 granted Congress
the power to “establish [a] uniform rule of naturali-
zation.” Through this power, Congress has passed nu-
merous laws regarding the acquisition of citizenship.
Congress enacted the first federal nationality and cit-
izenship law in 1790, but national citizenship was not
firmly established until after the Civil War. The leg-
islative history of which individuals could acquire cit-
izenship, and how they could do so, reflects a more
restrictive view of membership than is suggested by
the traditional notion of the United States as a land
of immigrants.

Citizenship 171

The first affirmative mention of citizenship in the
Constitution came in the Fourteenth Amendment, a
response to the U.S. Supreme Court decision in Scozt
v. Sandford, 60 U.S. 393 (1857), in which the Court
had denied that blacks could be citizens. The Four-
teenth Amendment defined citizenship for the first
time in the text as belonging to “all persons born or
naturalized in the United States and subject to the
jurisdiction thereof” and provided a set of rights to
which all citizens were entitled. Although the main
purpose of the amendment was to establish the citi-
zenship of blacks, it also established national over state
citizenship in the country.

In the United States, citizenship has been based on
a combination of birth on the soil of the sovereign’s
territory (the principle of territory, jus soli) and by
descent according to blood kinship (the principle of

A class in citizenship and English for Italians given free of charge in 1943 at the Hudson Park Library on Seventh Avenue
near Bleeker Street, New York City. (Library of Congress)
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blood, jus sanguinis). The children of U.S. citizens
born outside of its territory, for example, receive their
parents’ citizenship by virtue of descent. Those who
acquire U.S. citizenship in this manner cannot trans-
mit it to their children through jus sanguinis unless
such children have previously established residence in
the United States. Stipulating residence as a criterion
for the acquisition of citizenship reflects a larger issue
over the degree and substance of the connections that
should be necessary between a polity and its citizenry.
The residence requirement is a connections test de-
signed to prevent the transmission of citizenship
across generations to descendants who have no sub-
stantial tie with the United States.

The vision of what citizenship means in terms of
a national ideology has shifted historically in the
United States. The requirement of assimilation and
the metaphor of the “melting pot” dominant in the
first half of the twentieth century have been trans-
formed into a “mixed salad” understanding that ac-
cepts ethnic diversity and multiculturalism. Although
citizenship in the United States implies great rights
and freedoms, there is an overarching principle that
being an American presupposes certain political values
and characteristics. In times of crisis there have been
tragic restrictions placed on who may be a citizen. The
Japanese internment during World War II, the Com-
munist hunts of the 1950s, and the war on terrorism
targeted against Muslims in the aftermath of the
terrorist attacks on September 11, 2001, all highlight
the connection of citizenship to patriotism, values,
and particular notions of what it means to be an
American.

Still, qualifications that seek to pour ideological
and political meaning into the concept of citizenship
have met with judicial resistance. The Supreme Court
has rejected congressional attempts at defining the al-
legiance of those who are already citizens. A citizen
cannot be involuntarily expatriated—involuntarily be
stripped of citizenship—upon commission of acts in-
consistent with allegiance. Whereas Congress sought
to expatriate citizens who voted in a foreign political
election, deserted the armed forces in a time of war,
or (in the case of naturalized citizens) took up resi-
dence in the country of their birth, the Supreme
Court has held all such legislation unconstitutional.
Such acts by citizens, and even by noncitizens, may

be punished, but loss of citizenship cannot be predi-
cated on them. The Supreme Court has safeguarded
citizenship as “man’s basic right,” stating that it is
“nothing less than the right to have rights.” In Perez
v. Brownell, 356 U.S. 44 (1958), Chief Justice Earl
Warren heralded citizenship as a “priceless possession”
and argued that if removed “there remains a stateless
person, disgraced and degraded in the eyes of his
countrymen.”

In addition to rejecting congressional attempts to
equate citizenship with ideology, the Supreme Court
has also diminished the connection between citizen-
ship and rights by tying many constitutional protec-
tions to “persons” instead. The disconnection of rights
from citizenship status has generated a concern that
citizenship no longer matters. In comparison to most
other countries, citizenship in the United States has
gradually evolved into a status that is easy to obtain,
is difficult to lose, and, of most concern, offers few
legal or economic advantages over the status of per-
manent resident alien. Since the late 1980s, citizen-
ship has become a salient issue for policy makers,
scholars, immigrants, and the public at large. It has
been central to the controversy surrounding access to
welfare benefits, criteria for naturalization, the legiti-
macy of plural nationality, and the accommodation of
multicultural diversity. The increasing scale and pace
of international migration have further heightened
concerns over a “devalued” citizenship.

Dual citizenship has been increasingly recognized
along with the understanding that multiple attach-
ments do not compromise loyalty to the United
States. In addition, the practice of citizenship has
changed. Integration into “mainstream” organizations
and associations (as opposed to ethnically or nation-
ally segmented groups) and participation in civic pol-
itics have declined (voting, political parties, and the
like), whereas participation in global or transnational
organizations and issues has grown. At the same time,
U.S. citizenship continues to be the major objective
of many aliens who come to American shores in pur-
suit of the age-old dream of a new life and freedom.

Galya Benarieh Ruffer

See also: Rights of Aliens.
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City of Boerne v. Flores (1997)

In 1925, Catholics in Boerne, Texas, built Saint Peter
the Apostle Church in the architectural style of the
old Spanish missions. The parish outgrew the modest
structure and in 1991 decided to replace it with a
building that would hold three times as many parish-
ioners. When the pastor applied for building permits,
city officials rejected the project, citing the city’s desire
to preserve a historic district in order to attract tour-
ists. Archbishop PE Flores sued on behalf of Saint
Peter’s, arguing that the city’s refusal to issue permits
violated the parish’s First Amendment rights of free
exercise of religion. By the time the case reached the
U.S. Supreme Court in 1996, lawyers for the church
also cited the Religious Freedom Restoration Act
passed by Congress in 1993. This law prohibited both
state and federal governments from burdening reli-
gious exercise unless government officials could show
that they had a compelling state interest and were
using the least restrictive means to further that inter-
est. Clearly, the lawyers argued, preservation of a
rather ordinary-looking sixty-year-old building could
hardly qualify as a compelling interest.

Lawyers for the city of Boerne responded that the
Religious Freedom Restoration Act was itself uncon-
stitutional because Congress had passed the law spe-
cifically to overrule the Supreme Court’s decision in
Employment Division, Department of Human Resources
of Oregon v. Smith, 494 U.S. 872 (1990). In Smith,

Justice Scalia wrote for a six-three majority of the jus-
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tices that “the right of free exercise does not relieve
an individual of the obligation to comply with a valid
and neutral law of general applicability.” Although the
church was not an individual, the lawyers argued, it
must abide by the same limits on exercise of religion.
The city’s preservation law was one of general appli-
cability and therefore covered Saint Peter’s.

In City of Boerne v. Flores, 521 U.S. 507 (1997),
the Supreme Court, by a six-three vote, overturned a
U.S. circuit court decision and decided in favor of the
city. The Court’s reasoning was as important as its
holding. Justice Anthony M. Kennedy wrote that in
passing the Religious Freedom Restoration Act, Con-
gress explicitly rejected the Court’s ruling in Smith
and attempted to reinstate the compelling-state-
interest rule that the Court had used in the earlier
case of Sherbert v. Verner, 374 U.S. 398 (1963). In
passing the 1993 law, Congress had exceeded its
power. It is the responsibility of the judicial authority,
not the legislature, to determine the constitutionality
of laws in cases and controversies. The powers of the
legislature are defined and limited, and the Consti-
tution was written to ensure that those limits are not
mistaken or forgotten. Justice Kennedy also said that
legislation that alters the meaning of the Free Exercise
Clause (as determined by the Supreme Court) is be-
yond the power of Congress. The case thus was de-
cided chiefly as a question of separation of powers
between branches of government rather than simply
on First Amendment grounds.

Understandably, members of Congress and a vari-
ety of religious lobbyists reacted with anger to the
Court’s ruling. A new piece of legislation, the Reli-
gious Liberty Protection Act, passed the House of
Representatives in 1999 by a 306 to 118 vote. But as
it was being considered in the Senate, several trou-
bling questions were raised about the numbers and
kinds of religious liberty claims that would be pro-
tected. Even religious leaders began to have second
thoughts, and the Senate never voted on the proposed
bill.

Meanwhile, once the Court ruled, the city of
Boerne reached a compromise with the church and
Archbishop Flores whereby the church agreed to pre-
serve 80 percent of the building, including the facade,
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in return for permits to expand its seating to serve the
growing community.

Paul |. Weber

See also: Compelling Governmental Interest; Employ-
ment Division, Department of Human Resources of
Oregon v. Smith; First Amendment; Religious Free-
dom Restoration Act of 1993.
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City of Erie v. Pap’s A.M. (2000)

In City of Erie v. Pap’s A.M., 529 U.S. 277 (2000),
the Supreme Court held, as it had in Barnes v. Glen
Theatre, 501 U.S. 560 (1991), that states and munic-
ipalities could place restrictions on nude dancing
without violating the protection for free expression
provided by the First Amendment to the Constitu-
tion. Unlike in Barnes, however, five of the justices in
Pap’s A.M. agreed that the proper framework for an-
alyzing such restrictions was the four-part test enun-
ciated by the Court in United States v. O’Brien, 391
U.S. 367 (1968). A majority of the justices also agreed
that combating the adverse secondary effects of nude
dancing was within the city’s constitutional powers
and unrelated to the suppression of free expression,
thus satisfying the first and third prongs of the
O Brien test.

A majority of the justices in Pap’s A.M. could not
agree, however, on whether an ordinance adopted by
Erie, Pennsylvania, requiring dancers to wear pasties
and G-strings furthered an important or substantial
interest of the city, and, if so, whether the incidental
restriction on nude dancing was no greater than es-

sential to further this interest (the second and fourth
prongs of O’Brien). The plurality—Chief Justice Wil-
liam H. Rehnquist and Justices Sandra Day
O’Connor, Anthony M. Kennedy, and Stephen G.
Breyer—held that Erie’s public indecency ordinance
furthered an important or substantial government in-
terest under O’Brien because “[t]he asserted interests
of regulating conduct through a public nudity ban
and of combating the harmful secondary effects as-
sociated with nude dancing [e.g., increase in crime,
decrease in property values] are undeniably impor-
tant.” The plurality’s reliance on the secondary-effects
doctrine, taken from City of Renton v. Playtime
Theatres, Inc., 475 U.S. 41 (1986), was significant be-
cause it marked a clear departure from the Barnes plu-
rality’s determination that nude dancing restrictions
could be justified under O’Brien by a government’s
interest in protecting societal order and morality. Fur-
ther, the plurality’s opinion constituted an adoption
of the approach advocated by Justice David H. Souter
in his Barnes concurrence. The Pap’s A.M. plurality
also concluded that Erie’s ordinance was no greater
than essential to furthering the city’s interest in com-
bating the harmful secondary effects of nude dancing,
noting that “[t]he requirement that dancers wear pas-
ties and G-strings is a minimal restriction in further-
ance of the asserted government interests, and the
restriction leaves ample capacity to convey the
dancer’s erotic message.”

Justice Antonin Scalia, joined by Justice Clarence
Thomas, concurred in the judgment of the Court,
noting that “I do not feel the need, as the [plurality]
does, to identify some ‘secondary effects’ associated
with nude dancing that the city could properly seek
to eliminate. . . . The traditional power of government
to foster good morals (bonos mores), and the accepta-
bility of the traditional judgment (if Erie wishes to
endorse it) that nude public dancing #zself is immoral,
have not been repealed by the First Amendment.” Jus-
tice Souter concurred in part and dissented in part,
expressing his opinion that “the current record [does
not] allow us to say that the city has made a sufficient
evidentiary showing to sustain its regulation.” Justice
John Paul Stevens, joined by Justice Ruth Bader Gins-
burg, dissented, asserting that the ordinance was a



“patently invalid” content-based ban on nude dancing
that censored protected speech.

Stephen Louis A. Dillard
See also: First Amendment; Nude Dancing; Obscenity.
FURTHER READING

Tedford, Thomas. Freedom of Speech in the United States.
3d ed. State College, PA: Strata, 1997.

City of Indianapolis v. Edmond
(2000)

In City of Indianapolis v. Edmond, 531 U.S. 32
(2000), the U.S. Supreme Court considered whether
a city procedure under which cars were stopped at
checkpoints to enable law enforcement officials to
screen for drugs violated the protection against unrea-
sonable search and seizure provided by the Fourth
Amendment to the U.S. Constitution. A major issue
was whether the city’s policy fell within an exception
to the requirement that police have “individualized
suspicion” of criminal activity before making a seizure.
In addition, the Court considered whether the prac-
tice was sufficiently distinguishable from standard po-
lice functions to justify such seizures without having
the requisite suspicion.

Indianapolis, Indiana, police instituted a procedure
to stop drivers, check licenses and registrations, and
inform the drivers they had been stopped at a drug
checkpoint. Officers would visually inspect vehicles
and check drivers for obvious signs of impairment.
Drug-detection dogs then walked around every
stopped vehicle. If the dogs indicated the presence of
drugs, officers had probable cause to search the car.
The drug checkpoint policy was challenged by a num-
ber of drivers, and the Court held six-three that it
violated the Fourth Amendment.

The Court had previously upheld immigration
checkpoints in United States v. Martinez-Fuerte, 428
U.S. 543 (1976), and sobriety-check lanes in Michi-
gan Department of State Police v. Sitz, 496 U.S. 444
(1990), on a “special needs” basis because they ad-
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dressed objectives distinct from typical law enforce-
ment functions. As a result, these practices did not
require the individualized suspicion mandated for vir-
tually all other seizures by the Fourth Amendment.
Indianapolis offered the same “special needs” argu-
ment, but the Court was unpersuaded. In her opinion
for the majority, Justice Sandra Day O’Connor said
the “primary purpose” of the Indianapolis checkpoint
program was “ultimately indistinguishable from the
general interest in crime control”; thus the roadblock
seizures were unreasonable. Although sympathetic to
the city’s goals, the Court was worried about the con-
sequences of validating the checkpoints. If the Indi-
anapolis program could be justified by its secondary
purposes of keeping impaired motorists off the road
and verifying licenses and registrations, law enforce-
ment authorities would be able to establish check-
points for virtually any purpose as long as the stops
included license or sobriety checks. O’Connor said
there would be “little check on the ability of the au-
thorities to construct roadblocks for almost any
conceivable law enforcement purpose.” Exceptions to
the individualized-suspicion requirement were rare,
O’Connor said, and the Court had “never approved
a checkpoint whose primary purpose was to detect
evidence of ordinary wrongdoing.”

The Court also rejected the argument that the
checkpoint program was justified by the “severe and
intractable” nature of the drug problem. The gravity
of the drug threat was not itself sufficient to justify
the checkpoints. The Court did not dispute that il-
legal drug trafficking created “social harms of the first
magnitude” and “daunting and complex” problems
for law enforcement. The same could be said for a
number of other illegal activities, however, “if only to
a lesser degree.” In determining whether individual-
ized suspicion was a prerequisite for seizure, the Court
had to consider the “nature of the interests threatened
and their connection to the particular law enforce-
ment practices at issue.” The Court concluded the
Indianapolis drug checkpoint program was indistin-
guishable from its general crime control function and
thus required individualized suspicion.

Chief Justice William H. Rehnquist and Justices
Clarence Thomas and Antonin Scalia dissented. Since
the Indianapolis roadblocks were objectively reason-
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able methods of preventing drunken driving and
checking for drivers’ licenses, it was constitutionally
irrelevant that the police acknowledged its goal of in-
terdicting drugs. The addition of the drug-sniffing
dogs did not lengthen the stops and thus did not ren-
der these otherwise reasonable stops unlawful. The
dissenters saw the stops as brief, standardized, discre-
tionless, roadblock seizures of automobiles, which ef-
fectively served a substantial state interest with only
minimal intrusion on privacy interests.

Peter G. Renstrom
See also: Roadblocks; Search; Seizure; War on Drugs.
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City of Ladue v. Gilleo (1994)

In City of Ladue v. Gilleo, 512 U.S. 43 (1994), the
U.S. Supreme Court considered a First Amendment
challenge to a local ban on residential signs. The case
pitted an individual’s right to free political speech
against the city government’s interest in fostering
pleasing aesthetics in the community.

Margaret Gilleo, a homeowner, had erected a yard
sign protesting the 1991 Gulf War. Notified that such
signs were prohibited in Ladue, she applied for and
was denied a variance. Claiming free speech protec-
tion, Gilleo won a preliminary injunction in federal
district court and subsequently posted another pro-
peace sign in a window of her home. Responding to
the injunction, the city enacted a replacement ordi-
nance that again banned all residential signs with lim-
ited exceptions for residential identification markers,
“for-sale” notifications, and safety warnings. Also ex-
empt were “on-site” advertising and commercial signs
in properly zoned areas. The new law included a de-
tailed statement asserting as its purpose the minimi-
zation of “visual blight and clutter.” Gilleo amended
her claim and again filed suit. Both the district and

appellate courts declared the revised ordinance uncon-
stitutional, finding that it was content-based discrim-
ination and unsupported by any compelling state
interests. A unanimous Supreme Court affirmed un-
der a different rationale.

Deviating from traditional First Amendment anal-
ysis, the Supreme Court addressed the constitution-
ality of the “near-total” prohibition on residential
signs without assessing whether the various exemp-
tions rendered the ban content-based. Writing for the
majority, Justice John Paul Stevens reasoned that de-
termining whether the ban was underinclusive did not
necessarily resolve Gilleo’s claimed right to display a
political message on her property. Therefore, the jus-
tices opted to proceed to the question of whether the
ban prohibited “too much” speech.

The Court agreed that the city had a valid interest
in “minimizing visual clutter” but found that interest
unpersuasive when weighed against the right of pri-
vate political expression. Stevens explained that it was
the blanket prohibition on “a venerable means of
communication that is both unique and important”
that rendered the ordinance problematic. Relying on
precedent that repudiated total medium bans, the ma-
jority particularly noted that residential signs were an
inexpensive yet effective mode of communication, im-
bued with special meaning by virtue of location.
Moreover, the Court acknowledged that recognized
liberty and privacy interests supported the right to
express political beliefs from the home.

The Court rejected the argument that alternative
avenues of speech were not foreclosed by the ban.
Given the importance of residential displays, the ma-
jority was not convinced that “adequate substitutes”
or other equally effective means of expression existed.
Conversely, the justices believed that the city had nu-
merous and viable options for addressing the inciden-
tal evils associated with residential signs. The Court
thus declared the ordinance unconstitutional under
the First Amendment, accepting for the sake of ar-
gument that it was content-neutral.

Writing in  concurrence, Justice Sandra Day
O’Connor indicated a preference for a more tradi-
tional approach that would have focused on the
content-based nature of the ban. However, since she
agreed that the ordinance would be invalid even if it
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were ruled content-neutral, she was willing to join the

Court’s holding.
Lisa K. Parshall
See also: Lawn Signs.
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City of Los Angeles v. Alameda
Books, Inc. (2002)

In City of Los Angeles v. Alameda Books, Inc., 535 U.S.
425 (2002), the U.S. Supreme Court upheld the con-
stitutionality of a zoning ordinance prohibiting mul-
tiple adult entertainment businesses from operating in
the same building. The primary issue on appeal was
whether the city had enacted the ordinance in accor-
dance with a “substantial government interest,” as de-
fined by the Court in City of Renton v. Playtime
Theatres, Inc., 475 U.S. 41 (1986).

A plurality of the Court—Chief Justice William H.
Rehnquist and Justices Sandra Day O’Connor, An-
tonin Scalia, and Clarence Thomas—concluded that
the city’s stated reason for enacting the zoning restric-
tion (the reduction of crime) was a substantial gov-
ernment interest, and that the city’s comprehensive
study of the adverse secondary effects arising from the
operation of adult entertainment establishments could
reasonably be relied upon to substantiate the interest.
In reaching this conclusion, the plurality emphasized
that although a municipality bears the burden of pro-
viding evidence to support a nexus between the zon-
ing restriction imposed and the secondary effects
alleged, a municipality is not required to provide “ev-
idence that rules out every theory ... inconsistent
with its own.” According to the plurality, a party chal-
lenging an adult entertainment zoning ordinance must
“cast direct doubt” on the municipality’s rationale for
its ordinance “by demonstrating that the municipal-
ity’s evidence does not support its rationale or by fur-
nishing evidence that disputes the municipality’s

factual findings” in order to “shift the burden back to
the municipality to supplement the record with evi-
dence renewing support for a theory that justifies its
ordinance.”

Justice Scalia, in addition to joining the plurality
opinion, wrote a separate concurrence to express his
view that “First Amendment traditions make ‘second-
ary effects’ analysis quite unnecessary,” and that “[tJhe
Constitution does not prevent those communities that
wish to do so from regulating, or indeed entirely sup-
pressing, the business of pandering sex.”

Justice Anthony M. Kennedy also concurred in the
judgment of the Court, but wrote separately to note
that “the plurality’s application of Renton might con-
stitute a subtle expansion, with which I do not con-
cur.” In his view, the fundamental flaw in the
plurality’s analysis was that it did not “address how
speech will fare under the city’s ordinance.” According
to Justice Kennedy, a municipality’s rationale for en-
acting an adult entertainment zoning ordinance must
be premised upon the theory that it “may reduce the
costs of secondary effects without substantially reduc-
ing speech.” Nevertheless, he agreed with the plurality
that a municipality’s initial evidentiary burden of
demonstrating a substantial government interest is
light, and that it was up to the plaintiffs at trial to
call into question the legitimacy of a municipality’s
stated rationale for enacting such ordinances.

Justice David H. Souter, joined by Justices John
Paul Stevens, Ruth Bader Ginsburg (in full), and Ste-
phen G. Breyer (in part), dissented from the Court’s
judgment, asserting that the ordinance should be
struck down as a content-based restriction on pro-

tected First Amendment expression.
Stephen Louis A. Dillard
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City of Renton v. Playtime
Theatres, Inc. (1986)

In City of Renton v. Playtime Theatres, Inc., 475 U.S.
41 (1986), the U.S. Supreme Court considered the
constitutional validity of a municipal zoning ordi-
nance that prohibited adult entertainment theaters
from locating within 1,000 feet of any residential
zone, single- or multiple-family dwelling, church,
park, or within one mile of any school. Renton was
another in a line of cases that raised issues of the right
to free expression under the First Amendment to the
Constitution. The Court had previously upheld the
constitutionality of a virtually indistinguishable ordi-
nance in Young v. American Mini Theatres, Inc., 427
U.S. 50 (1976), but a majority of the justices in that
case were unable to agree on a single rationale for the
holding. This changed with the Court’s landmark de-
cision in Renton, which established an analytical
framework for evaluating the constitutionality of adult
entertainment zoning ordinances under the First
Amendment.

As an initial matter, the Renton Court noted that
the city’s zoning ordinance did not constitute a com-
plete prohibition of adult theaters, but merely re-
quired that such theaters be distanced from certain
sensitive locations (such as churches and residential
areas). For this reason, the Court concluded that the
ordinance was “properly analyzed as a form of time,
place, and manner regulation.” In reaching this con-
clusion, however, the Court stressed that “[d]escribing
the ordinance as a time, place, and manner regulation
is, of course, only the first step in our inquiry,” and
that this type of “content-neutral” regulation is con-
stitutionally permissible only if it “is designed to serve
a substantial governmental interest and [does] not un-
reasonably limit alternative avenues of communica-
tion.” The Renton Court found that the zoning
ordinance’s restrictions on the location of adult en-
tertainment theaters satisfied this test, concluding that
although “the ordinance treats theaters that specialize
in adult films differently from other kinds of theaters.

. [it] is aimed not at the content of the films shown
... but rather at the secondary effecs of such theaters
on the surrounding community [e.g., increased crime,
lowered property values].” In this respect, the Court

reasoned that the ordinance was “justified without ref-
erence to the content of the regulated speech,” because
(1) the city had a substantial interest in preserving
“the quality of urban life”; (2) the means chosen to
effectuate the city’s interest was narrowly tailored “to
affect only that category of theaters shown to produce
the unwanted secondary effects”; and (3) the ordi-
nance allowed for reasonable alternative avenues of
communication by leaving “more than five percent of
the entire land area of Renton open to use as adult
theater sites.”

The Renton decision is also notable because of the
Court’s pronouncement that the First Amendment
does not require municipalities, prior to enacting
adult entertainment zoning ordinances, to conduct
new studies or produce evidence independent of that
already produced by other state or local governments,
so long as “whatever evidence [a] city relies upon is
reasonably believed to be relevant to the problem that
the city addresses.”

Justice Harry A. Blackmun concurred in the judg-
ment of the Court without writing a separate opin-
ion, thus declining to elaborate on the aspects of
the majority’s reasoning with which he disagreed.
Justices William ]. Brennan Jr., joined by Justice
Thurgood Marshall, dissented, expressing his opinion
that Renton’s

zoning ordinance was “patently

unconstitutional.”
Stephen Louis A. Dillard

See also: First Amendment; Time, Place, and Manner
Restrictions; Zoning.
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Civil Disobedience

To engage in civil disobedience means to break a law
deliberately, for moral reasons, in order to dramatize
its unjust character in a peaceful way.



CHARACTERISTICS OF CIVIL
DISOBEDIENCE

Social movements use many techniques in their efforts
to stimulate changes in society. One technique is dem-
onstrating. Under the First Amendment to the Con-
stitution, demonstrators can publicly assemble, speak,
and petition to have grievances redressed. Demon-
strating is usually legal and may include actions such
as peaceful picketing. Civil disobedience, however,
goes beyond demonstrating to deliberate breaking of
the law believed to be unjust. Those who engage in
civil disobedience are attempting to secure civil lib-
erties or rights they believe are being wrongfully
denied.

Most scholars regard civil disobedience as an act of
more than one person. By this standard, the American
writer Henry David Thoreau (1817-1862), who
spent a night in jail for refusing to pay taxes in op-
position to the Mexican-American War, was not en-
gaged in civil disobedience but rather in individual
“conscientious objection.” In the same category would
be individuals in the 1960s and 1970s who refused to
be drafted to serve in the Vietham War or those who
fled to Canada to escape the draft. Civil disobedience
is a collective act of conscientious objection. Those
who plan to engage in civil disobedience will often
form “affinity groups” for mutual support during a
campaign of civil disobedience.

Civil disobedience is the public breaking of a law
to dramatize its alleged injustice. The anonymous
commission of destructive acts, such as the “Indians”
at the 1773 Boston Tea Party who tossed chests of tea
into Boston harbor or the animal rights activists who
secretly “liberated” animals from research centers in
the 1990s, does not fit that definition. These acts were
not done publicly to mold the conscience of the com-
munity. Also, many people believe that civil disobe-
dience must be nonviolent because it is an act
performed for moral reasons.

A purposeful act that breaks a specific law deemed
unjust is direct civil disobedience. However, it often
is not practical to break a law connected with a policy
opposed by a movement. For example, peace move-
ments opposed to a war cannot usually directly stop
the conflict. To dramatize their cause, they may en-
gage in sit-ins, lie down in the streets, or block en-
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trances to public buildings. In these situations the laws
broken usually pertain to trespassing or disturbing the
peace. This type of activity is called indirect civil
disobedience.

People who engage in civil disobedience expect to
be punished by the law. Some proponents of such acts
have suggested that there is a legal right to break a
law as an act of civil disobedience and that there thus
should be no punishment. Courts in the United States
have not accepted this oxymoronic claim.

The courts have imposed a variety of punishments
for engaging in civil disobedience. Most acts of civil
disobedience violate state laws, which may be more
lenient than federal laws. Since the adoption of the
federal Racketeer Influenced and Corrupt Organiza-
tions Act of 1970 (RICO), there have been attempts
to use it to prosecute groups of people engaged in
civil disobedience. To date the U.S. Supreme Court
has refused to apply the RICO statute in this way.

Civil disobedience places burdens on police forces,
who must divert personnel, time, and other resources
to manage and process groups of people engaged in
illegal activity. One intention of those engaged in civil
disobedience is to overload the criminal justice system
in order to effect policy change.

HISTORICAL PRACTICE

Many groups have used civil disobedience in Ameri-
can history as a means of secking change in public
policy. In the nineteenth century, the suffragettes used
public marches to protest the denial of the right to
vote to women, a right not recognized until adoption
of the Nineteenth Amendment in 1920. In the 1960s,
the civil rights movement attacked state segregation
laws by engaging in such direct activities as “freedom
rides,” in which groups of civil rights supporters rode
buses through the South testing local segregation laws
and practices. Cases were dismissed against the African
Americans who engaged in sit-ins in Greensboro,
North Carolina. Rosa Parks was arrested for refusing
to give up her seat on a Montgomery, Alabama, bus
to a white passenger as required by local law; charges
against her also were ultimately dismissed. The courts
found the segregation laws unconstitutional, and thus
prosecutions were unenforceable. In the 1980s, civil
disobedience was used to oppose apartheid in South
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Police use pepper spray on locked-out workers at the A.E. Staley Company in Decatur, Illinois, June 1994. The workers
and their supporters were peacefully sitting in the driveway at the Staley plant as an act of civil disobedience to protest

the lockout. (@ Tatsuyuki Tayama/Fujifotos/The Image Works)

Africa and to force U.S. universities to divest endow-
ments that were based on investment in that country.

During the Vietnam War, antiwar activists engaged
in a variety of acts of civil disobedience, including
blocking military trains and induction centers, burn-
ing draft cards, and disrupting shipments of military
supplies. Various peace groups, often allied with new
immigrant groups, have used civil disobedience since
then to try to stop other wars, including the Gulf War
of 1991, the conflict in Afghanistan (2001), and the
war in Iraq (2003).

Protesters opposed to the U.S. Army’s School of
the Americas at Fort Benning, near Columbus, Geor-
gia, have used civil disobedience to try to force its

closure. Numerous activists have spent months in jail
for trespassing there.

Groups associated with the environmental move-
ment, including the antinuclear movement, have used
civil disobedience to protest the nuclear arms race, the
nuclear power industry, and nuclear test sites and lab-
oratories. The animal rights movement has attempted
to disrupt hunting or to stop the use of animals in
research. Groups opposed to globalization have used
civil disobedience to try to disrupt World Trade Or-
ganization meetings and to prevent other meetings
that would spread “undesirable economics.”

Most of the groups engaged in civil disobedience,
such as ACTUP (AIDS Coalition to Unleash Power),



fall on the left end of the political spectrum. After the
Supreme Court’s decision in Roe v. Wade, 410 U.S.
113 (1973), however, numerous Christian groups,
collectively called the Christian Right, turned to civil
disobedience to block entrances to abortion clinics.

A new and growing form of activity is called elec-
tronic civil disobedience. Hackers and computer pro-
testers try to disrupt government Web sites in order
to protest the alleged denial of civil liberties or gov-
ernment spying.

A.J.L. Waskey

See also: Bray v. Alexandria Women’s Health Clinic;
“Civil Disobedience”; King, Martin Luther, Jr.

FURTHER READING

Critical Art Ensemble. Electronic Civil Disobedience and
Other Unpopular Ideas. Brooklyn, NY: Autonomedia,
1996.

King, Martin Luther, Jr. “Letter from Birmingham City
Jail.” In King, Why We Can’t Wair. New York: New
American Library, 1964.

Sharpe, Gene. The Politics of Nonviolent Action. Boston: D
Sargent, 1973.

Thoreau, Henry David. Walden and Civil Disobedience:
Complete Texts with Introduction, Historical Contexts,
Critical Essays. Boston: Houghton Mifflin, 2000.

“Civil Disobedience” (1849)

Ralph Waldo Emerson is said to have remarked that
“no truer American existed than Thoreau,” who in-
troduced and defended a citizen’s right to refuse to
obey the law, an action not ordinarily taken to signify
good citizenship in the young America of his time.
Henry David Thoreau’s (1817-1862) essay “Civil
Disobedience” has become the canonical, classical
American essay for the idea of civil disobedience, es-
pecially as a form of individual protest against gov-
ernmental injustice. The essay, first published in 1849
and entitled “Resistance to Civil Government,” began
its life as a spoken address in which Thoreau defended
his refusal to pay his tax bill, an act that landed him
in the Concord, Massachusetts, jail for one night and
thus proved to be a deed of rebellion that otherwise
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Henry David Thoreau, author of the essay “Civil Disobe-
dience.” (Library of Congress)

may well have gone unnoticed. Prior to Thoreau’s es-
say, for the most part, the alternative to resignation
and acquiescence in obedience to the law was armed
revolt or revolution. Thoreau’s essay suggested an-
other tactic, provided the conception for it, and gave
it respectability.

“Civil Disobedience” takes a grim view of the
state’s (government’s) competency as regards rightful-
ness and morality; “government is at best but an ex-
pedient,” and “there will never be a really free and
enlightened State, until the State comes to recognize
the individual as a higher and independent power.”
The essay also takes an extremely skeptical view of the
state’s accomplishments, which are more a reflection
of people’s unthinkingly attributing qualities and
achievements to it out of inordinate deference to it
than an actual accounting of its beneficial activities.
Thoreau wrote about government: “///¢ does not keep
the country free. /t does not settle the West. /r does
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not educate. The character inherent in the American
people has done all that has been accomplished; and
it would have done somewhat more, if the govern-
ment had not sometimes got in its way.” No man was
just or virtuous because of the state or its law but
rather because of the clarity of his conscience in
choosing to obey a government worthy of his respect,
or a law for reason of its moral soundness. Yet, Tho-
reau believed, most people don’t recognize when the
government robs them of their personhood by sub-
stituting its judgments for theirs, its prerogative for
their freedoms, its moral (or immoral) vision closing
in upon their individual freedom of conscience.

Thoreau was outraged that the government of a
northern state was obligated to return slaves who had
escaped from the South back to their owners, and that
a part of the poll, highway, or other tax provided the
revenue in support of efforts to adhere to this law, the
Fugitive Slave Act of 1850. Hence, he refused to pay
a tax and let himself be placed in the town jail, a
location he regarded as the “true place for a just man”
and “the only house in a slave-state in which a free
man can abide with honor.” Thoreau felt implicated
in the system of slavery, rejected by the North, and
argued that if the law “requires you to be the agent
of injustice to another, then, I say, break the law” and
do not lend yourself to the evil you condemn.” But
most people either looked to the state eventually to
right the wrong or were themselves incapable of en-
visioning a course of action to address it.

The essay appeals to the honest citizen who says “I
was not born to be forced. I will breathe after my
own fashion.” This person will cheerfully disobey an
unjust law and personally set in motion the friction
that is necessary to counter the machine of the state,
ultimately to reawaken the sovereignty of the people
so as to oppose their governing authorities who dis-
respect the right the law in question has wronged with
the support of a present majority. In this way citizens
will observe their ethical duty to make moral energy
effective in the world. Apart from engaging in civil
disobedience for the purpose of changing an unjust
law, there are few outlets for the average citizen who
wishes to protest a law or policy perceived to be unjust
but that has widespread support in the relevant leg-
islature or in the courts. Yet, as citizen, this person is
a member of the sovereign body.

Thoreau’s essay “Civil Disobedience” came to be a
major influence on the thinking of the twentieth-
century’s leading nonviolent demonstrators, princi-
pally Indian nationalist leader Mahatma Gandhi
(1869-1948) and American civil rights defender
Martin Luther King Jr. (1929-1968), and it continues
to recommend itself to readers who seek a better in-
tegration of their words and beliefs with their actions
or who simply strive for moral integrity.

Gordon A. Babst
See also: Civil Disobedience; Conscientious Objectors.
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Civil Law System

The legal systems of the world are divided into two
categories: civil law and common law. Most of con-
tinental Europe, Latin America, the former Soviet
Union, the Middle East, and former French Africa are
civil law countries. By contrast, the United States, the
British Commonwealth, and most former British col-
onies are common law countries. Civil law and com-
mon law as two distinct legal systems should not be
confused with “civil law” as a contrast to “criminal
law.” For that reason, some scholars prefer to refer to
civil law systems as “inquisitorial” and common law
systems as “adversarial.”

The major difference between civil law and com-
mon law countries concerns the source of law relating
to day-to-day legal affairs. In common law countries
like the United States, legal authority comes from
judges, who are appointed from the ranks of practic-
ing lawyers and over time develop the law through
rulings in legally specific cases known as “precedents.”
These holdings have the power to bind subsequent
courts (stare decisis, pronounced STAR-ry de-SI-sis).
Although state legislatures can, and often do, take this
power away from judges by codifying limited areas of
law (such as no-fault statutes to govern insurance cov-
erage of damage caused in automobile accidents or to



guide divorce), common law legislation is often
drafted to structure rather than replace judges’ power
to interpret the law. This is particularly the case in
the core private law subjects of torts, contracts, and
property.

By contrast, in civil law systems, these areas of law
are the subject of extensive codes. Historically, civil
law codes reflected a profound suspicion of judges.
Thus, in eighteenth-century France, judges were seen
as exemplars of aristocratic privilege. After the 1789
French Revolution, the National Assembly tried to
restrict the power of the judges by drafting a code so
clear and comprehensive that no judicial interpreta-
tion would be necessary. In practice, however, that
clarity proved impossible, and during the twentieth
century, in particular, civil law countries had to come
to terms with the inevitability of some judicial inter-
pretation of statutes. Still, the use of precedent re-
mains extremely limited, which explains why law
libraries in civil law countries are often a fraction the
size of their common law counterparts.

In place of precedent, civil law countries substitute
the scholarly writing of legal academics. This reflects
the civil law’s roots in eleventh-century Italy, where
scholars rediscovered the compilation of Roman law
prepared in late antiquity under the East Roman Em-
peror Justinian (527-565). The recovery of Justinian’s
Code, which came just as Europe was starting to
emerge from the Dark Ages, provided a framework
for the budding legal scholars in Bologna and other
Italian cities. Eventually this framework was adopted
by most European jurisdictions (“the reception of Ro-
man law”). Most modern civil law countries now have
their own modern codes, but the influence of legal
academics remains paramount.

In addition to having different sources of law, civil
law and common law countries also have different
types of criminal procedure. Most common law coun-
tries are characterized by adversarial procedures, in
which the prosecution and defense present their ver-
sion of the case to the jury, which renders its verdict.
The role of the judge is limited to making sure each
side follows the rules of procedure and evidence. To
use a familiar analogy, the common law judge is like
an umpire.

By contrast, the civil law judge is the master of the
proceedings. For example, in Germany, the judge de-
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cides what evidence the court will hear and usually
handles the questioning of the witnesses, including the
accused. The judge then retires (either with or without
lay jurors) to render a verdict, which must explain, in
writing, the decision reached by the judge and jurors.
The roles of the prosecution and defense are limited
to suggesting evidence for the judge to look at and
making brief closing speeches. The judge’s reasoned
defense of the verdict—which stands in contrast to
the common law jury’s yes-or-no verdict—enables
civil law jurisdictions to dispense with some of the
more formalistic rules of evidence most common law
systems find necessary.

The United States is predominantly a common law
country. Nevertheless, the civil law has had an impact.
First, Louisiana, Puerto Rico, and Guam are civil law
jurisdictions, in which private law subjects are codi-
fied. Second, the inquisitorial procedures of civil law
are held out by some critics of the common law justice
system as a model for legal reform. On the one hand,
critics see the relative absence of evidentiary rules in
civil law jurisdictions as an antidote to the “battle of
experts” that makes U.S. trials so long and complex.
In addition, civil law criminal procedure is praised for
viewing the law as a search for the truth rather than
a contest between the prosecution and defense. Iron-
ically, this comes at a time when civil law jurisdictions
criticize their own inquisitorial systems for placing too
much power in the hands of trial judges. Acting on
these criticisms, Italy adopted a more adversarial set
of criminal procedure rules in 1988.

The rise of multinational organizations (such as the
European Union and the International Criminal
Court) that join civil law and common law states to-
gether will place increasing attention on the compat-
ibility of the two legal systems. While civil law and
common law differ in some doctrinal matters, these
are minor. Nor should the different approaches to
precedent pose problems, since most international law
is statutory. The bigger obstacle concerns criminal
procedure. Any international tribunal will have to
choose between inquisitorial and adversarial proce-
dures. This could pose difficulties because both civil
law and common law societies associate their proce-
dures with legal fairness. Compromises will have to
be worked out on a case-by-case basis.

There has been vigorous debate over which system
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does better at protecting civil liberties. On the one
hand, inquisitorial procedure emphasizes the search
for the truth, a search conducted by the judge, a civil
servant who is (theoretically) neutral and stands be-
tween prosecutor and accused. By contrast, adversarial
procedure stresses fairness. The accused has the same
powers as the prosecution—including the power to
present evidence and question witnesses. Critics of the
common law note that these powers come into play
only when the accused is adequately represented by
counsel, a situation that does not always exist. Fur-
thermore, the growth of plea bargaining has made
many of the legal protections of the adversarial system
irrelevant.

Robert A. Kahn

See also: Adversarial Versus Inquisitorial Legal Sys-
tems; Common Law.
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Civil Liberties

The term “civil liberties” describes both those areas of
life in which individuals have the right to be free from
governmental interference and the right of the people
to be treated equally by the government.

The American approach to civil liberties is tied to
the belief that government is created and empowered
by the people. “The God who gave us life gave us
liberty at the same time,” Thomas Jefferson wrote,
meaning that all human beings are endowed with lib-
erty at the moment of their creation. God did not
create governments, however. These are created by the
people of a nation to provide them with physical
safety and whatever other benefits they may from time
to time consider necessary, including protection of
their inherent rights and liberties. Government, fash-
ioned by the people, can legitimately exercise only

those powers that the people choose to give it. The
First Amendment to the U.S. Constitution, for ex-
ample, states that Congress cannot interfere with the
people’s liberties of religion, speech, and press. The
Fourth Amendment prohibits the government from
carrying out unreasonable searches and seizures; the
Fifth, from holding people in double jeopardy; the
Sixth, from punishing an accused person without a
fair and public trial.

Although civil liberties restrict the government,
they also limit the majority, in whose name the gov-
ernment acts. In effect, the Bill of Rights (the first ten
amendments to the Constitution) defines democracy
as majority rule with protection of the rights and lib-
erties of the individual from both the government and
the majority. Under the Constitution, neither the gov-
ernment nor the majority can, for example, punish
the speech of people who advocate unpopular ideas,
the U.S. Supreme Court held in Brandenburg v. Ohio,
395 U.S. 444 (1969). Nor can believers such as Je-
hovah’s Witnesses be barred from the peaceful pros-
elytizing that is an article of their faith, the Court
ruled in Cantwell v. Connecticur, 310 U.S. 296
(1940); and government cannot imprison a person
who is not represented by a lawyer, an issue present
in Gideon v. Wainwright, 372 U.S. 335 (1963), and
Argersinger v. Hamlin, 407 U.S. 25 (1972).

Civil liberties are dynamic rather than static enti-
ties. Their boundaries change as society does, whether
because of evolving views or technological innova-
tions. The term “speech” as it is used in the First
Amendment, adopted in 1791, for example, did not
refer to messages sent across the Internet, but the U.S.
Supreme Court held in Reno v. American Civil Lib-
erties Union, 521 U.S. 844 (1997), that the speech
right applied there. Although the Fourth Amend-
ment’s guarantee against unreasonable searches and
seizures did not originally envision electronic eaves-
dropping or thermal-imaging devices, the Court ruled
in Berger v. New York, 388 U.S. 41 (1967), that the
physical intrusion required to plant an eavesdropping
device violated the Fourth Amendment. Similarly, it
decided in Kyllo v. United States, 533 U.S. 27 (2001),
that when Oregon police acted without a warrant and
used a thermal-imaging device to ascertain whether
marijuana was being grown inside a house, they en-
gaged in an unconstitutional search.



The Thirteenth, Fourteenth, and Fifteenth Amend-
ments to the Constitution, enacted after the Civil War,
made the right to equal treatment by government a key
element of civil liberties. The federal courts gradually
applied the right to various areas where the federal or
state governments had discriminated among citizens,
such as race, as in Brown v. Board of Education, 347
U.S. 483 (1954), and gender, as in Reed v. Reed, 404
U.S. 71 (1971).

Perhaps the most contentious claims have been
those about civil liberties not expressly mentioned in
the Constitution. The word “privacy” does not appear
there, for example, which is one reason the Supreme
Court could state in Olmstead v. United States, 277
U.S. 438 (1927), that wiretapping did not violate a
constitutional privacy right. Ideas had changed by the
1950s, however, when the Court held in Griswold v.
Connecticut, 381 U.S. 479 (1965), both that the right
to privacy was implicit in the Constitution and that
anticontraception laws violated marital privacy. The
Court then effectively overruled Olmstead in Katz v.
United States, 389 U.S. 347 (1967).

The Griswold case became the basis for the Court’s
declaration in Roe v. Wade, 410 U.S. 113 (1973), that
the right to privacy encompasses abortion, and for
subsequent rulings extending the right of privacy to
decisions by terminally ill people or their legal guard-
ians to end their lives, as held in Cruzan v. Director,
Missouri Department of Health, 497 U.S. 261 (1990);
and applying the right to the private sexual behavior
of gays and lesbians, as held in Lawrence v. Texas, 539
U.S. 558 (2003).

During the first century and a half of the nation’s
existence, the federal government was relatively small
and uninvolved in issues that would have presented a
threat to civil liberties. As a result, the definition of
liberties was left in large measure to state govern-
ments. Because the Bill of Rights said only that Con-
gress could not abridge rights, the federal government
was assumed to have no role in safeguarding the peo-
ple from civil liberties encroachments by the states,
which were left free to violate civil liberties unless
their own constitutions or statutes prohibited them
from doing so. In 1925, however, the Supreme Court
ruled in Gitlow v. New York, 268 U.S. 652 (1925),
that the First Amendment guarantees of speech and
press were binding on the states, and the federal ju-
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diciary began to assume the function of ensuring that
the states did not violate civil liberties. The other parts
of the Bill of Rights were gradually held to be binding
on the states as well as the national government—
for example, the First Amendment protections of
speech and religion in Cantwell v. Connecticut, 310
U.S. 296 (1940); the exclusionary rule (tied to the
Fourth Amendment) in Mapp v. Ohio, 367 U.S. 643
(1961); the Fifth Amendment protection against self-
incrimination in Malloy v. Hogan, 378 U.S. 1 (1964);
and the Sixth Amendment right to a jury trial in Dun-
can v. Louisiana, 392 U.S. 145 (1968).

Today, therefore, the liberties guaranteed by the
First through Tenth Amendments, the Thirteenth
through Fifteenth, the Nineteenth, Twenty-fourth,
and Twenty-sixth are binding upon all levels of gov-
ernment in the United States. There is continuing
disagreement about how those liberties are to be in-
terpreted in specific situations, but the nation contin-
ues to adhere to the founding fathers’ revolutionary
idea that a democratic government must not tran-
scend the boundaries the people delineate or impinge
upon the civil liberties they cherish.

Philippa Strum

See also: Bill of Rights; Fourteenth Amendment; In-
corporation Doctrine.
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Civil Rights Cases (1883)

Civil Rights Cases, 109 U.S. 3 (1883), was the non-
standard caption the U.S. Supreme Court gave to sev-
eral cases that it consolidated for decision. In this
famous ruling, the Court held that the Civil Rights
Act of 1875, enacted by Congress specifically to en-
force the Thirteenth and Fourteenth Amendments,
was itself unconstitutional, and that it was beyond the
power of Congress to forbid private discrimination
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against African Americans. The end of the Civil War
and the abolition of slavery legally freed the slaves but
did not end the disparate treatment of whites and
blacks in the United States. The Thirteenth Amend-
ment (1865) abolished slavery. The Fourteenth
Amendment (1868) extended the Bill of Rights (the
first ten amendments to the Constitution) to all citi-
zens of the United States and forbade the making or
enforcing of laws that abridged these rights. It granted
to Congress the power to enforce the amendment by
appropriate legislation.

In an effort to secure to African Americans their
full rights as citizens of the United States, the U.S.
Congress passed a series of civil rights acts, culminat-
ing in the Civil Rights Act of 1875. The act was
grounded on the recently ratified Thirteenth and
Fourteen Amendments. Among other items, it pro-
vided for fines and the prosecution of persons who
violated the law and the civil liberties of others on the
basis of race or color.

The Civil Rights Cases stemmed from a variety of
violations of the act in widely separated parts of the
nation. Two of the defendants were indicted for de-
nying lodging accommodations to persons of color in
Missouri and Kansas, another for refusing to seat an
African American in the dress circle of Maguire’s the-
ater in San Francisco. Another was indicted for denial
of accommodations at the Grand Opera House in
New York. In Tennessee, the Memphis and Charles-
ton Railroad Company refused to allow a woman of
African descent to ride in the ladies’ car. All these
cases were consolidated by the Supreme Court as the
Civil Rights Cases and were decided simultaneously.

In a major setback for civil rights, Justice Joseph P.
Bradley, writing for the Court, concluded that the leg-
islation was unconstitutional. Giving the Fourteenth
Amendment a very literal and narrow reading, the
Court held the amendment applied only to “state ac-
tion of a particular character that is prohibited. In-
dividual invasion of individual rights is not the
subject-matter of the amendment.” Private persons
were free to discriminate. The Court also concluded
that private discrimination was not a “badge of slav-
ery,” and thus Congress lacked the power to prohibit
it under the Thirteenth Amendment

The Civil Rights Cases helped encourage the hard-
ening of racial attitudes. So called Jim Crow laws

(named after an African American character in a min-
strel act) were enacted, and African Americans were
systematically excluded from enjoying the privileges of
white Americans. State laws across the nation man-
dated racial separation in schools, parks, playgrounds,
restaurants, hotels, public transportation, theaters,
restrooms, and countless other places. African Amer-
icans were frightened into accepting these conditions
by threats of violence, beatings, and lynchings, and
U.S. courts gradually sustained these laws. It would
be almost a century before the rights of African Amer-
icans originally intended by the Civil Rights Act of
1875 again would be enacted by the Civil Rights Acts
of 1964 and 1968.

James V. Cornehls

See also: Fourteenth Amendment; Slaughterhouse
Cases.
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Civil War and Civil Liberties

The Civil War (1861-1865) provided the most severe
test of civil liberties in U.S. history by challeng-
ing, and ultimately abolishing, the institution of slav-
ery and by spawning a host of postwar civil rights laws
and jurisprudence. The Civil War actually began as a
struggle to preserve the Union. Abraham Lincoln,
though personally opposed to slavery, was politically
opposed primarily to the extension of slavery to other
states. His major concern was the preservation of the
Union. In a famous letter to Horace Greeley, editor
of the New York Tribune, in 1862, Lincoln wrote,
“My paramount objective in this struggle is to save
the Union, and is not either to save or destroy slav-
ery.” His vision was of America as the great bastion
of democracy for the world, and he believed that
promise would be destroyed by dividing the nation.
Lincoln’s election in 1860 was highly divisive. By



the time he was inaugurated in March 1861, seven
southern states already had seceded from the Union
to form the Confederate States of America. In his in-
augural address, President Lincoln warned that federal
properties (forts, custom houses, and so on) located
in the seceding states would continue to be occupied
by the United States. The war officially began in April
1861 following the Confederate attack on Fort Sum-
ter, one of those properties off the coast of South
Carolina.

Once the war began, Lincoln exercised extensive
powers on his own authority before Congress came
into session. He was widely criticized for suspending
the writ of habeas corpus (forcing authorities to spec-
ify grounds for incarceration) in areas where Confed-
erate sentiment was strong, and in Ex parte Milligan,
71 U.S. 2 (1866), the Supreme Court eventually in-
validated the conviction of a civilian who had been
tried for aiding the enemy by a military court.

The Emancipation Proclamation freeing the slaves
was not issued until January 1, 1863, nearly two years
after the war began. The war itself helped turn the
tide against slavery among many who were previously
indifferent. The issue of slavery also was a delicate one
with a number of foreign nations, who thought slav-
ery was evil.

By the time the war ended with General Robert E.
Lee’s surrender at Appomattox, Virginia, on April 9,
1865, the point of the Civil War was to put an end
to slavery and to secure the civil liberties of the newly
freed men and women. The conflict ultimately laid
the groundwork for a veritable explosion of civil lib-
erties that went far beyond ending slavery, though for
African Americans these would be extraordinarily slow
in being realized. The war also ended once and for all
the question of any state’s claimed right to secede
from the Union.

During the postwar Reconstruction period, Con-
gress quickly proposed and in 1865 the necessary
number of states ratified the Thirteenth Amendment
prohibiting slavery. It was followed in 1868 by the
Fourteenth Amendment, which made the former
slaves U.S. citizens and extended to them the equal
protection of the laws. In 1870, by the Fifteenth
Amendment, states were prohibited from denying the
right to vote to any man because of his race. There
also followed a series of civil rights statutes, culmi-
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nating in the Civil Rights Act of 1875, which pur-
ported to prohibit discrimination against African
Americans by private citizens in the provision of hotel
accommodations, public entertainment, and the like.

Nevertheless, it became increasingly clear that al-
though the former slaves were legally free, the states,
private individuals, and the courts would not permit
them to exercise the same rights and privileges enjoyed
by white Americans. Their civil liberties were those of
second-class citizens. The states, especially in the
South, began the systematic enforcement of segrega-
tion of the races by the enactment of “Jim Crow” laws
(named after an African American character in a min-
strel act). Many of the northern states, which had no
slaves before the war, had practiced segregation for
decades, especially by maintaining racially segregated
schools. Segregation increasingly became the law of
the nation, despite congressional intent to provide
equal access to all citizens.

The Supreme Court further contributed to the in-
effectiveness of the Fourteenth Amendment and other
civil rights legislation intended to end racial discrim-
ination. First, in the Slaughterhouse Cases, 83 U.S. 36
(1873), the Court interpreted the Privileges or Im-
munities Clause of the Fourteenth Amendment in
such a restrictive manner as to make it almost com-
pletely ineffective in the protection of the rights of the
freed men and women.

Subsequently, in the Civil Rights Cases, 109 U.S. 3
(1883), the Court declared unconstitutional the Civil
Rights Act of 1875, which provided for fines and even
imprisonment for those who denied access to hotels,
theaters, public transportation, and other public facil-
ities to others on the basis of race or color. In another
narrow interpretation, the Court found that the Thir-
teenth and Fourteenth Amendments did not apply to
the actions of private persons who practiced discrim-
ination in the provision of such facilities and services.
This decision also had a major impact on lower-
courts’ interpretation of the Civil Rights A